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rREFA€E  TO  THE  FOURTH  EDITION. 


The  third  edition  of  this  book,  which  was  published  in 
February,  1896,  has  now  been  for  some  time  out  of  print. 
Since  its  appearance  there  have  been  numerous  decisions 
which  have  affected  the  law  of  Libel  and  Slander  in 
many  important  particulars.  It  has  been  found  necessary 
to  rewrite  the  whole  of  Part  11.  of  the  book,  which  deals 
with  Procedure  in  a  civil  action.  Two  new  chapters  have 
been  added  on  Fair  Comment  and  Contempt  of  Court. 
The  chapter  which  in  the  former  edition  was  called 
"  Trade  Libels  and  Slander  of  Title  "  has  been  entirely 
recast,  and  now  appears  as  ^^  Actions  on  the  case  for 
words  which  cause  damage;"  we  think  this  a  more 
accurate  title,  as  it  prevents  confusion  between  Trade 
Libel  and  Libel  on  a  Trader. 

All  relevant  decisions  have  been  noted  down  to  the  end 
of  the  year  1904,  and  the  whole  book  has  been  thoroughly 
revised  and  brought  up  to  date. 

We  are  indebted  to  Mr.  Guy  H.  Gruillum  Scott,  of  the 

Inner  Temple,  for  the  care  which  he  has  bestowed  on  the 

preparation  of  the  copious  index. 

W.  B.  0. 
J.  £.  £. 

Tbmplb, 

Janfuary,  1905. 


PREFACE 

TO    THE    FIRST    EDITION. 


This  book  has  been  called  "  A  Digest  of  the  Law  of  Libel  and 
Slander,"  because  an  attempt  has  been  made  to  state  the  law  on 
each  point  in  the  form  of  an  abstract  proposition,  the  decided 
cases  being  cited  in  smaller  type  merely  as  illustrations  of  that 
abstract  proposition. 

Every  reported  case  decided  in  England  or  Ireland  during  the 
last  fifteen  years  has  been  noticed.  Every  case  reported  in 
England  during  this  century  has,  I  believe,  been  considered  and 
mentioned,  unless  it  has  either  been  distinctly  overruled  or  has 
become  obsolete  by  a  change  in  the  practice  of  the  Courts  or  by 
the  repeal  of  some  statute  on  which  it  depended.  The  earlier 
cases  have  been  more  sparingly  cited,  but  I  think  no  case  of  im- 
portance since  1558  has  been  overlooked.  The  leading  American 
decisions  have  also  been  referred  to,  and  whenever  the  American 
law  differs  from  our  own,  the  distinction  has  been  pointed  out  and 
explained.  Canadian  and  Australian  decisions'  have  also  been 
quoted,  whenever  the  English  law  was  doubtful  or  silent  on  the 
point.  The  cases  have  been  brought  dow^n  to  the  early  part  of 
Jtmuary,  1881. 

It  would  be  of  but  little  use  to  place  all  these  decisions  before 
the  reader  and  leave  him  to  draw  his  own  conclusions.     A  huge 
collection  of  reported  cases  piled  one  on  the  top  of  the  other  is  not 
a  legal  treatise,  any  more  than  a  tumbled  pile  of  bricks  is  a  house. 
I  have  throughout  attempted  to  strike  a  balance,  as  it  were,  and 
state  the  net  result  of  the  authorities.     But  this  is  a  process  re- 
quiring the  greatest  care  and  much  expenditure  of  time.    When  I 
commenced  this  book  in  1876, 1  did  not  at  all  realize  the  amount 
of  labour  which  was  requisite  in  order  to  ascertain  the  law  and 
state  it  clearly  in  an  abstract  form. 

It  is  often  very  difficult  to  determine  whether  or  no  a  decision 
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has  ceased  to  be  a  binding  authority :  our  judges  in  the  present 
day  seldom  expressly  overrule  a  previous  decision ;  they  comment 
on  it,  distinguish  it,  explain  it  away,  and  then  leave  it  with  its 
lustre  tarnished,  but 'still  apparently  a  binding  authority,  should 
identically  the  same  facts  recur.  There  is  no  rule  which  decides 
how  long  the  process  of  "  blowing  upon  "  a  case  must  continue 
before  it  may  be  considered  overruled.  Whenever  such  a  case  has 
been  cited,  I  have  always  referred  the  reader  to  the  places  where 
it  has  been  criticised,  adding,  however,  my  own  opinion  as  to  the 
effect  of  such  criticism  on  the  authority  of  the  case.  And  in  many 
places  it  has  been  necessary  to  review  the  cases  in  a  note,  showing 
how  they  bear  one  on  another,  and  justifying  the  view  which  I 
have  taken  of  their  result.  Such  notes  are  printed  in  a  medium 
type,  smaller  than  that  devoted  to  the  abstract  propositions  of  the 
Digest,  larger  than  the  Illustrations  which  follow  them. 

My  object  throughout  has  been  to  save  the  reader  trouble.  All 
the  references  to  every  decision  have  always  been  cited.  All  con- 
siderations of  style,  &c.,  have  been  sacrificed  to  clearness  and 
convenience.  I  have  abruptly  changed  from  the  third  to  the  first 
or  second  person,  whenever  there  was  any  possibility  of  mistaking 
the  antecedent  of  any  pronoun.  It  is  sometimes  difficult  to  follow 
A.,  B.,  and  C,  through  a  long  sentence :  it  is  easier  to  distinguish 
between  "  I,"  "  you,"  and  "  he."  Again,  whenever  I  have  been 
in  doubt  whether  the  law  on  a  particular  subject  should  be  noticed 
in  one  chapter  or  in  another,  I  have  invariably  stated  it  in  both. 
So,  too,  for  the  sake  of  practical  convenience,  all  the  cases  as  to 
the  Innuendo,  and  the  construction  to  be  put  on  Defamatory 
Words,  have  been  collected  in  Chapter  V.  In  Chapter  XXI.  all 
the  law  as  to  Husband  and  Wife,  Principal  and  Agent,  &c.,  &c., 
has  been  gathered  together  under  the  somewhat  stilted  but  con- 
venient title  of  The  Law  of  Persons.  A  separate  chapter  has 
been  devoted  to  the  subject  of  Costs.  In  the  chapters  on  Blas- 
phemous and  Seditious  Words,  I  have  not  hesitated  to  express 
freely  my  conviction  that  many  of  the  early  decisions  would  not 
be  followed  in  the  present  day. 

One  difficulty  connected  with  the  subject-matter  of  the  book  I 
have  endeavoured  td  avoid,  by  restoring  the  word  "  malice  "  to  its 
simple  and  ordinary  meaning.  The  distinction  between  "  malice 
in  law  "  and  "  malice  in  fact "  is  of  comparatively  recent  origin. 
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*'  Malice  in  law  "  is  the  vaguest  possible  phrase ;  it  merely  denotes 
'"absence  of  legal  excuse."  The  plaintiff  is  never  called  on  to 
prove  the  existence  of  ''  malice  in  law ; "  the  defendant  has  to 
show  the  existence  of  some  legal  excuse.  In  short,  to  say  that 
a  libel  must  be  published  '^ maliciously "  is  untrue;  absence  of 
malice  is  no  defence,  unless  the  words  be  published  on  a  privi- 
leged occasion.  I  have  therefore  abandoned  this  technical  and 
fictitious  use  of  the  word.  Throughout  this  book  (to  use  the  words 
of  Brett,  L.J.,  in  Clark  v.  Molyneiu,  see  p.  321)  •"  *  Malice '  does 
not  mean  '  malice  in  law,'  a  term  in  pleading,  but  actual  malice, 
that  which  is  popularly  called  malice." 

The  second  part  of  the  book  is  devoted  to  Practice,  Procedure, 
and  Evidence.  I  have  fought  both  a  civil  action  and  a  criminal 
trial  through  from  beginning  to  end,  giving  practical  hints  to  each 
side.  Indeed,  I  have  taken  up  the  subject  at  an  earlier  point  than 
is  osual  in  law  books,  and  have  submitted  to  the  plaintiff  certain 
matters  which  he  should  carefully  consider  before  he  issues  his 
writ  (p.  556). 

In  the  Appendix  will  be  found  a  full  collection  of  Precedents 
of  Pleadings,  both  in  Civil  and  Criminal  cases.  Some  are  drawn 
from  the  reports ;  oth§rs  are  hypothetical  cases  of  my  own  inven- 
tion ;  but  the  majority  are  pleadings  in  actions  in  which  friends 
of  mine,  or  I  myself,  have  been  piiofessionally  engaged. 


W.  Blakb  Odgers. 


5,  Hare  Court,  TEypLE,  B.C., 
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PART   I. 


THE   LAW   OF  LIBEL  AND   SLANDEK. 


CHAPTER  I. 

DEFAMATORY    WORDS. 


No  man  may  disparage  or  destroy  the  reputati<Jtai  of 
another.  Every  man  has  a  right  to  have  his  good  name 
maintained  unimpaired.  This  right  is  a  jus  in  rem^  a  right 
absolute  and  good  against  all  the  world. 

Words  which  produce,  in  any  given  case,  appreciable 
injury  to  the  reputation  of  another  are  called  Defamatory. 

Defamatory 'wbrds, 'if •'false,  are  actionable. 

False  defamatory*  words;  ii- yfiilten  fend,  published,  con- 
stitute  a  libel ;  if  spoken,  a  slander.  •* '  •' '    '  ' 

Words  which  on  the  face  of  them  must  injure  the 
reputation  of  the  person  to  whom  they  refer,  are  clearly 
defamatory,  and,  if  false,  are  actionable,  without  proof 
that  any  particular  damage  has  followed  from  their  use. 

Words,  on  the  other  hand,  which  merely  might  tend  to 
injure  the  reputation  of  another  are  primd  facie  not  defama- 
tory, and  even  though  false  are  not  actionable,  unless 
as  a  matter  of  fact  some  appreciable  injury  has  followed 
from  their  use. 

lUustrationa. 

To  say  "  A.  is  a  coward/'  or  *'  a  liar/'  or  "  a  rascal/'  is  not  defamatory,  unless 

it  can  be  proved  that  some  one  seriously  belieyed  and  acted  on  the  assertion,  to 

the  prejudice  of  A.     Such  words,  though  false,  are  not  actionable  without  some 

evidence  to  show  that  Au's  reputation  has  as  a  matter  of  fact  been  actually 

^impaired  thereby.     De  minimis  non  curctt  lex, 

O.L.S.  B 
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To  say  of  B. : — *'  He  forged  his  master's  signature  to  a  cheque  for  lOOZ.*'  is 
clearly  defamatory,  and,  if  false,  actionable.  It  must  injure  B.'s  reputation  to 
bring  such  a  specific  charge  against  him. 

No  general  rule  can  be  laid  down  defining  absolutely  and 
once  for  all  what  words  are  defamatory,  and  what  are  not. 
Words  which  would  seriously  injure  A.'s  reputation,  might 
do  no  harm  to  B.'s.  Each  case  must  be  decided  mainly  on 
its  own  facts.  In  each  case  the  question  will  be :  Have 
the  defendant's  words  appreciably  injured  the  plaintiff's 
reputation  ? 

Such  injury  may  be  either 

(i)  presumed  from  the  nature  of  the  words  themselves ; 

or  (ii)  proved  by  evidence  of  their  consequences. 

(i)  It  will  be  presumed  from  the  nature  of  the  words 
themselves, 

(a)  if  the  words,  being  written  and  published  or  printed 

and  published,  disparage  the  plaintiff  or  tend  to 
bring  him  into  ridicule  and  contempt. 

(b)  if  the  words,  being  spoken, 

(1)  charge  the  plaintiff  witl^  the.'cpmmission  of  * 

a  crime ;  . ..-  .•••":::-  :.\  t  ---" 
{2).-iiiiJb%teUo.  ^:€f.  j^laiirtiff' a  contagious  disorder 
\/ V.  /•'••. V'tferiAK^  to  exclude  him  from  society; 
'  *  '  (3)  are  spoken  of  the  plaintiff  in  the  way  of  his 
profession  or  trade,  or  disparage  him  in  an 
ojffice  of  public  trust,  or 
(4)  impute  unchastity  or  adultery  to  any  woman 
or  girl. 
In  all  these  cases  the  words  are  said  to  be  actionable 
per  se,  because  on  the  face  of  them  they  clearly  must  have 
injured  the  plaintiff's  reputation. 

(ii)  But  in  all  other  cases  of  spoken  words,  the  fact  that 
the  plaintiff's  reputation  has  been  injured  thereby,  must 
be  proved  at  the  trial  by  evidence  of  the  consequences 
that  directly  resulted  from  their  utterance.  Such  evidence 
is  called  ''  evidence  of  special  damage,"  as  distinguished 
from  that  general  damage  which  the  law  assumes,  without 
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express   proof,   to  follow  from  the  employment  of  words 
actionable  per  se. 

If  in  any  given  case  the  words  employed  by  the  defendant  have 
appreciably  injured  the  plaintiffs  reputation,  the  plaintiff  has 
suffered  an  injury  which  is  actionable  without  proof  of  any  other 
damage.  Every  man  has  an  absolute  right  to  have  his  person,  his 
property,  and  his  reputation,  preserved  inviolate.  And  just  as  any 
invasion  of  a  man's  property  is  actionable  without  proof  of  any 
pecuniary  loss,  so  is  any  actual  disparagement  of  his  good  name. 
''  His  reputation  is  his  property,  and,  if  possible,  more  valuable  than 
other  property."  (Per  Malins,  V.-C,  in  Dixon  v.  Holden,  L.  R.  7 
Eq.  492  ;  17  W.  R.  482 ;  20  L.  T.  857.)  ''  Indeed,  if  we  reflect  on 
the  degree  of  suffering  occasioned  by  loss  of  character,  and  compare  it 
with  that  occasioned  by  loss  of  property,  the  amount  of  the  former 
injury  far  exceeds  that  of  the  latter."  (Per  Best,  C.J.,  in  De  Crespigny 
V.  Wellesley,  5  Bing.  at  p.  406.)  Often,  too,  a  man's  livelihood  depends 
on  his  reputation.  Whenever,  therefore,  the  words  are  such  that 
they  will  necessarily  injure  the  reputation  of  the  plaintiff,  they  are 
defamatory  on  the  face  of  them,  and  actionable  per  se. 

But  in  many  cases  of  slander  it  is  by  no  means  clear  from  the 
words  themselves  that  they  must  have  injured  the  plaintiff's 
reputation,  €,g.^  where  the  words  are  merely  idle  abuse  or  expressions 
of  contempt  which  injure  no  man's  credit ;  in  such  cases,  therefore, 
the  Court  requires  proof  of  some  special  damage  to  show  that  as  a 
matter  of  fact  the  words  have  in  this  case  impaired  the  plaintiff's 
good  name.  The  injury  to  the  plaintiff 's  reputation  is  the  gist 
of  the  action ;  and  where  this  is  not  obvious,  he  must  prove  to 
the  satisfaction  of  the  jury  that  he  has  in  fact  sustained  some 
appreciable  damage  for  which  compensation  can  be  assessed. 

lUuatrations. 

To  say  of  A.,  '*  He  is  a  forger  and  a  felon,"  or  '*  He  hath  the  French  pox,"  to 
caU  a  physician  a  quack,  or  a  tradesman  a  bankrupt,  to  say  of  a  magistrate  that 
he  is  a  ooimpt  judge,  is  in  each  case  actionable  without  proof  of  special 
damage.    A  fortiori^  if  the  words  be  written,  or  printed,  and  published. 

To  caU  a  man  a  rogue,  a  fool,  or  a  blackguard,  is  not  actionable,  without 
proof  of  special  damage,  if  the  words  be  spoken  only ;  but  is  actionable  per  se, 
if  the  accusation  be  reduced  into  writing  and  public^ed  to  the  world. 

Thus  the  presumption  that  words  are  defamatory  arises  much  more 
easily  in  cases  of  libel  than  in  cases  of  slander.  Many  words  which 
if  printed  and  published  would  be  presumed  to  have  injured  the 

B  2 
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plaintiff's  reputation,  will  not  be  actionable  j)cr  ««,  if  merely  spoken. 
Two  reasons  are  usually  given  for  this  distinction : — 

1.  A  slander  may  be  uttered  in  the  heat  of  a  moment,  and  under 
a  sudden  provocation  ;  the  reduction  of  the  charge  into  writing  and 
the  subsequent  publication  of  a  libel  show  greater  deliberation  and 
malice. 

2.  Vox  emissa  volat ;  litera  scripta  manet  The  written  or  printed 
matter  is  permanent,  and  no  one  can  tell  into  whose  hands  it  may 
come.  Every  one  now  can  read.  The  circulation  of  a  newspaper  is 
enormousTand  many  people  implicitly  believe  every  word  they  see  in 
print.  And  even  a  private  letter  may  turn  up  in  after  years,  and 
reach  persons  for  whom  it  was  never  intended,  and  so  do  incalcul- 
able mischief.  Whereas  a  slander  only  reaches  the  immediate 
bystanders,  who  can  observe  the  manner  and  note  the  tone  of  the 
speaker, — who  have  heard  the  rest  of  the  conversation  which  may 
greatly  qualify  his  assertion, — who  probably  are  acquainted  with 
the  speaker,  and  know  what  value  is  to  be  attached  to  any  charge 
made  by  him ;  the  mischief  is  thus  much  less  in  extent,  and  the 
publicity  less  durable. 

This  sharp  distinction  between  slander  and  libel  has  been  recog- 
nised in  English  law  by  Hale,  C.B.,  in  King  v.  Lake,  (1678)  Hardres, 
470 ;  by  Lord  Hardwicke,  C.J.,  in  Bradley  v.  Methnyn,  Selw.  N.  P. 
982 ;  by  Sir  James  Mansfield,  C.J.,  in  Thorley  v.  Lord  Kerry,  (1812) 
4  Taunt.  855 ;  8  Gamp.  214,  n.,  and  in  numerous  other  cases,  and 
is  far  too  well  established  to  be  ever  shaken. 

The  intention  or  motive  with  which  the  words  were 
employed  is,  as  a  rule,  immaterial.  If  the  defendant  has 
in  fact  injured  the  plaintiffs  reputation,  he  is  liable, 
although  he  did  not  intend  so  to  do,  and  had  no  such 
purpose  in  his  mind  when  he  wrote  or  spoke  the  words. 
Every  man  must  be  presumed  to  know  and  to  intend  the 
natural  and  ordinary  consequences  of  his  acts :  and  this 
presumption  (if  indeed  it  is  ever  rebuttable)  is  not  rebutted 
merely  by  proof  that  at  the  time  he  published  the  words 
the  defendant  did  not  attend  to  or  think  of  their  natural 
or  probable  consequences,  or  hoped  or  expected  that  these 
consequences  would  not  follow.  Such  proof  can  only  go 
to  mitigate  the  damages. 

Sometimes,  however,  it  is  a  man's  duty  to  speak  fully 
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and  freely,  and  without  thought  or  fear  of  the  conse- 
quences; and  then  the  above  rule  does  not  apply.  The 
words  are  privileged  by  reason  of  the  occasion  on  which 
they  were  employed ;  and  no  action  lies  therefor,  unless  it 
can  be  proved  that  the  defendant  was  actuated  by  some 
wicked  or  indirect  motive.  But  in  all  other  cases  (although 
the  pleader  invariably  alleges  that  the  words  were  published 
falsely  and  maliciously)  malice  in  fact  need  never  be  proved 
at  the  trial ;  the  words  are  actionable,  if  false  and  defama- 
tory, although  published  accidentally  or  inadvertently,  or 
with  an  honest  belief  in  their  truth. 

"  That  unfortunate  word  'malice'  has  got  into  cases  of  actions  for 
libel.  We  all  know  that  a  man  may  be  the  publisher  of  a  libel  with- 
out a  particle  of  malice  or  improper  motive.  Therefore  the  case  is 
not  the  same  as  where  actual  and  real  malice  is  necessary.  Take  the 
case  where  a  person  may  make  an  untrue  statement  of  a  man  in 
writing,  not  privileged  on  account  of  the  occasion  of  its  publication  ; 
he  would  be  liable  although  he  had  not  a  particle  of  malice  against 
the  man."  (Per  Lord  Bramwell  in  Abrath  v.  North  Eastern  Rail. 
Co.,  11  App.  Cas.  at  pp.  263,  254 ;  56  L.  J.  Q.  B.  at  p.  460 ;  55  L.  T. 
at  p.  65.) 

Illustrations, 

The  Protestant  Electoral  Union  published  a  book  caUed  '*  The  Confessional 
Unmasked."  Their  motive  in  doing  so,  **  however  mistaken,  was  an  honest 
one,"  viz: — to  promote  the  spread  of  the  Protestant  religion,  by  exposing 
the  errors  of  the  Soman  Catholic  system;  but  certain  passages  in  the  book 
were  obscene.  Hddj  that  its  publication  was  a  misdemeanour.  AU  copies 
which  the  defendant  had  for  sale  were  ordered  to  be  destroyed  aa  obscene 
books.  Neither  the  law  nor  the  religion  of  England  permits  any  one  to  '*  do  evil 
that  good  may  come." 

B,  V.  Hicklin,  L.  E.  3  Q.  B.  360 ;  37  L.  J.  M.  C.  89 ;  16  W.  E.  801  ; 

18  L.  T,  395 ;  11  Cox,  C.  C.  19. 
Steele  v.  Brannauy  L.  B.  7  C.  P.  261 ;  41  L.  J.  M.  C.  85 ;  20  W.  E. 

607 ;  26  L.  T.  509. 
And  see  It,   v.  Bradlaugh  and  Besant,  2  Q.  B.  D.  569 ;  46  L.  J. 
M.  C.  286. 
If  a  man  deliver  by  mistake  a  paper  out  of  his  study  where  he  had  just  written 
it,  he  will  be  liable  to  an  action,  if  the  paper  prove  libellous,  although  he  never 
intended  to  publish  that  paper,  but  another  innocent  one. 

Note  to  Mayue  v.  Fletcher,  4  M.  &  Ey.  312 ;  9  B.  &  C.  382  ;  cf .  B.  v. 
Faine,  6  Mod.  167 ;  Carth.  405;  Comb.  358. 
The  plaintiff  told  a  laughable  story  against  himself  in  company :  the  defendant 
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published  it  in  the  newspaper  to  amuse  his  readers,  assuming  that  the  plaintiff 
would  not  object.    The  plaintiff  recovered  damages  10/. 
Cook  V.  Ward,  6  Bing.  409 ;  4  M.  &  P.  99. 
For  though  he  told  it  of  himself  to  his  friends,  he  by  no  means  courted  public  ridi- 
cule.   And  that  the  publication  was  *  *  only  in  jest "  ha^  long  been  held  no  defence. 
Where  a  clergyman  in  a  sermon  recited  a  story  out  of  Foxe*s  Martyrology,  that 
one  Greenwood  being  a  perjured  person  and  a  great  persecutor,  had  great 
plagues  inflicted  upon  him,  and  was  killed  by  the  hand  of  God;  whereas  in 
truth,  he  never  was  so  plagued,  and  was  himself  actually  present  at  that  discourse, 
— the  words  being  delivered  only  as  a  matter  of  history,   and  not  with  any 
intention  to  slander,  it  was  adjudged  for  the  defendant. 

Greenwood  v.  Pricks  cited  in  Oro.  Jac.  91,  and  1  Camp.  270;  and  also 
in  R.  V.  Williams,  13  How.  St.  Tr.  1387. 
But  Lord  Denman  and  the  Court  of  Q.  B.  said  most  positively  in  Heame  v. 
StoweU,  12  A.   &  E.  726,  that  this  case  is  not  law.     Mr.  Greenwood  would 
therefore  in  the  present  day  have  recovered  at  least  nominal  damages. 

The  proprietor  of  the  Times  retired  to  live  in  the  country,  leaving  the  entire 
management  of  the  paper  to  his  son,  with  whom  he  never  interfered ;  yet  he 
was  held  criminally  liable  for  a  libel  which  appeared  in  the  paper  in  his  absence 
and  without  his  knowledge.    And  though  now  since  Lord  Campbell's  Act  he 
would  probably  be  acquitted  in  any  criminal  proceeding,  he  would  certainly  be 
held  liable  for  damages  in  a  civil  action. 
R.  V.  Walter,  3  Esp.  21. 
R,  v.  Qutch  and  others.  Moo.  &  Mai.  433. 
R,  V.  Dodd,  2  Sess.  Cas.  33. 
A  corporation  is  liable  for  a  libel  published  by  its  authority,  or  by  its 
officer,  within  the  scope  of  his  employment. 

Citizens^  Life  Assurance  Co,,  Limited  v.  Broivn^  (1904)   A.  C.  423  ; 
73  L.  J.  P.  C.  102 ;  90  L.  T.  739 ;  20  Times  L.  R.  497. 
Even  a  lunatic  is  liable  to  an  action  for  libel  or  slander  unless  his  insanity  is 
well  known  to  all  who  hear  or  read  his  words. 

Dickinson  v.  Barber,  9  Tyng.  (Mass.)  225. 
Yeates  et  ux.  v.  Reed  et  ux.,  4  Blackf.  (Indiana)  463. 
A  barrister  editing  a  book  on  the  Law  of  Attorneys,  referred  to  a  case,  Re 
Blake,  as  reported  in  30  Law  Journal,  Q.  B.  32,  and  stated  that  Mr.  Blake  was 
struck  off  the  rolls  for  misconduct.  He  was  in  fact  only  suspended  for  two 
years,  as  appeared  from  the  Law  Journal  report.  The  publishers  were  held 
liable  for  this  carelessness,  although  of  course  neither  they  nor  the  writer  bore 
Mr.  Blake  any  malice.    Damages  100/. 

Blake  v.  Stevens  and  others,  4  F.  &  F.  232 ;  11  L.  T.  543. 
The  printers  of  a  newspaper  by  a  mistake  in  setting  up  in  type  the  announce- 
ments from  the  London  Gazette,  placed  the  name  of  the  plaintiff's  firm  under 
the  heading  '<  First  Meetings  under  the  Bankruptcy  Act,"  instead  of  under 
<' Dissolutions  of  Partnership.''  An  ample  apology  was  inserted  in  the  next 
issue :  no  damage  was  proved  to  have  followed  to  the  plaintiff  :  and  there  was 
no  suggestion  of  any  malice.  In  an  action  for  libel  against  the  proprietor  of 
the  paper,  the  jury  awarded  the  plaintiff  50/.  damages.  IIM,  that  the  publication 
was  libellous,  and  that  the  damages  awarded  were  not  excessive. 

Shepheard  v.  Whitaker,  L.  R.  10  C.  P.  502  ;  32  L.  T.  402. 
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The  deiendanta  published  in  their  newspaper,  in  the  list  of  **  Births,"  that  the 
plMntiff,  a  married  lady,  had  given  birth  to  twins.  This  was  untrue,  and  the 
lady  had  Imen  married  only  one  month.  The  defendants  were  not  aware  of 
either  fact.  Hddy  that  the  defendants  were  liable,  though  the  advertisement  on 
the  face  of  it  was  not  libeUous. 

Morrison  v.  Bitchie  di  Co.,  (1902)  4  P.  646  (Ct.  of  Session). 

False  defamatory  words,  then,  if  spoken,  constitute  a 
slander:  if  written  and  published,  a  libel.  The  word 
"  written "  includes  any  printed,  painted,  or  any  other 
permanent  representation  not  transient  in  its  nature  as  are 
spoken  words.  A  picture,  statue,  or  effigy  may  also  be  a 
Ubel,  or  any  other  mark  or  sign  exposed  to  view,  if  it 
conveys  a  defamatory  meaning.     (5  Rep.  125.) 

There  is  a  further  important  distinction  between  slander 
and  libel.  A  libel  is  a  crime ;  a  slander  on  a  private 
individual  is  not.  It  is  only  when  the  words  uttered  are 
blasphemous,  seditious  or  obscene  that  the  State  is 
concerned  to  interfere  and  punish  the  speaker. 

It  is,  I  think,  clearly  necessary  that  there  should  be  a  criminal 
as  well  as  a  civil  remedy  for  libel,  for  the  following  reasons : — 

1.  The  evil  done  by  libels  is  so  extensive,  the  example  set  so  per- 

nicious, tbat  it  is  desirable  that  they  should  be  repressed  for 
the  pubhc  good.  Slanders  do  less  mischief  as  a  rule,  are  not 
permanent,  and  are  more  easily  forgotten ;  their  evil  influence 
is  not  so  widely  diffused. 

2.  Most  libellers  are  penniless,  and  a  civil  action  has  no  terrors 

for  them.     The  plaintiff  will  never  get  bis  damages.     In  fact 

the  proprietor  of  many  a  low  newspaper  rather  rejoices  at 

the  prospect  of  a  civil  action  for  libel  being  brought  against 

him.    He  regards  it  as  a  gratuitous  advertisement  for  his 

paper. 

8.  Another  reason  often  assigned  for  the  interference  of  the  State 

is,  that  libels  conduce  to  a  breach  of  the  peace ;  but  that 

reason  would,  I  think,  apply  with  equal,  if  not  greater  force 

to  slanders. 

Lash,  J.,  says,  in  iZ.  v.  HoWrook,  4  Q.  £.  D.  at  p.  46,  "  Libel  on 

an  individual  is,  and  has  always  been,  regarded  as  both  a  civil 

injury  and  a  criminal  offence.     The  person  libelled  may  pursue  his 

remedy  for  damages  or  prefer  an  indictment,  or  by  leave  of  the 
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Court  a  criminal  information,  or  he  may  both  sue  for  damages  and 
indict.  It  is  ranked  amongst  criminal  offences  because  of  its 
supposed  tendency  to  arouse  angry  passion,  provoke  revenge,  and 
thus  endanger  the  public  peace,  but  the  libeller  is  not  the  less 
bound  to  make  compensation  for  the  pecuniary  or  other  loss  or 
injury  which  the  libel  might  have  occasioned  to  the  person  libelled." 

The  fact  that  libel  is  a  crime  as  well  as  a  tort,  produces  other 
consequences  in  law  which  it  may  be  well  to  briefly  notice  here, 
though  they  are  not  strictly  within  the  scope  of  the  present  treatise. 

No  action  can  be  maintained  for  the  price  of  libellous  pictures 
{Fores  v.  Johnes,  4  Esp.  97),  or  for  their  value,  if  destroyed  by  the 
person  ridiculed.  (Du  Bast  v.  Beresford,  2  Gamp.  511.)  A  printer 
cannot  recover  for  printing  a  libel.  (Poplett  v.  Stockdale,  Ey.  &  M. 
837.)  If  a  printer  undertakes  to  print  a  book  for  a  certain  price, 
and  discovers  as  the  work  proceeds  that  the  matter  is  defamatory, 
he  may  decline  to  continue  the  work,  and  can  recover  for  such  part 
of  the  work  printed  as  is  not  defamatory  in  an  action  for  work  and 
labour  done  and  materials  provided,  the  special  contract  notwith- 
standing. {Clay  V.  Yates,  1  H.  &  N.  78;  25  L.  J.  Ex.  237; 
4  W.  E.  567  ;  27  L.  T.  (Old  S.)  126.)  Nor  can  an  action  be  main- 
tained for  breach  of  a  contract  to  furnish  manuscript  of  defamatory 
matter  {Oale  v.  Leckie,  2  Stark.  107),  or  of  a  contract  to  let  rooms 
to  be  used  for  the  delivery  of  blasphemous  lectures  {Cowan  v. 
Milbourn,  L.  E.  2  Ex.  230;  36  L.  J.  Ex.  124;  15  W.  E.  750; 
16  L.  T.  290),  or  for  pirating  a  libellous  book.    {Stockdale  v.  Omvhyn, 

6  B.  &  C.  178 ;  7  D.  &  E.  625  ;  2  C.  &  P.  163.)     There  is  no  copy- 
/    right  in  any  libellous  or  immoral  book,  or  picture.    A  Court  of 

Equity  will  not  interfere  in  one  way  or  another.  It  will  not  grant 
an  injunction  to  restrain  a  piracy  of  an  illegal  book  or  picture,  nor 
decree  an  account  of  the  profits  made  thereby.  (Per  Lord  Eldon, 
-  in  Wakot  v.  Walker,  7  Ves.  1 ;  in  Southey  v.  Sherwood,  2  Mer.  435, 
and  in  Lawrence  v.  Smith,  Jacob,  471.) 

No  contract  will  be  implied  to  indemnify  a  party  against  the  con- 
sequences of  an  illegal  act,  such  asj  the  publication  of  a  libel.  The 
proprietor  of  a  newspaper  convicted  and  fined  for  the  publication  of 
a  libel  which  was  inserted  in  his  paper  without  his  knowledge  or 
consent  by  the  editor,  has  no  right  of  action  against  the  editor  for 
the  damages  sustained  through  such  conviction.  {Colburn  v. 
Patmore,  1  C.  M.  &  E.  73 ;  4  Tyr.  677 ;  and  see  Merryweather  v. 
Nixan,  2  Sm.  L.  C.  9th  ed.  569 ;  8  T.  E.  186  ;  Moscati  v.  Lawson^ 

7  C.  &  P.  at  p.  35.)     Even  an  express  promise  to  indemnify  another 
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if  he  will  publish  a  libel  is  void  (Shackell  v.  Rosier ^  8  Scott,  69 ; 
2  Bing.  N.  C.  634 ;  Arnold  v.  Clifford,  2  Sumner,  288);  for  it  is  a 
promise  on  an  illegal  executory  consideration,  an  incitement  to  do 
an  illegal  act.  But  it  has  been  decided  in  America  that  an  express 
promise  under  seal  to  indemnify  another  against  the  consequences 
of  an  illegal  act  already  done  is  binding.  {Griffiths  v.  Hardenburgh, 
41  N.  Y.  469 ;  Howe  v.  Buffalo  and  Erie  Rail.  Co.,  88  Barbour 
(N.  Y.)  124.) 

So,  too,  a  promise  to  abstain  from  publishing  a  libel  is  no  con- 
sideration for  a  contract.  (Brotvn  v.  Brine,  (1875)  1  Ex.  D.  5; 
45  L.  J.  Ex.  129  ;  24  W.  B.  177  ;  88  L.  T.  708.)  Whether  such  a 
promise  could  be  enforced  at  all  may  be  doubted.  But  in  the 
absence  of  an  express  promise  to  that  effect,  no  claim  can  be 
maintained  by  the  publishers  of  a  libellous  work  against  any  one 
who  informs  the  persons  libelled  of  the  publication,  even  though 
such  persons  bring  actions  against  the  publishers  and  recover 
damages.  {Saunders  v.  Seyd  and  Kelly* s  Credit  Index  Co.,  Limited, 
(1896)  75  L.  T.  198 ;  12  Times  L.  R.  546.) 

Criminal  proceedings  for  libel  may  be  taken  either  at 
common  law,  or  under  certain  statutes;  the  ordinary 
remedy  is  by  indictment,  but  there  is  also  an  extraordinary 
remedy  by  information,  which  is  only  granted  in  urgent 
cases,  where  the  publication  of  the  libel  is  likely  to  produce 
great  public  mischief,  and  must  therefore  be  promptly 
suppressed. 

Thus  we  see  that  there  are  two  criminal  remedies  for  libel — by 
criminal  information  and  by  indictment — in  addition  to  the  civil 
remedy  of  action  for  damages.  Lush,  J.,  says,  in  the  passage  cited 
ant€,  p.  7,  the  person  libelled  may  ''  both  sue  for  damages  and 
indict ; "  and  so  in  strict  law  he  may.  But  practically  he  has  to 
elect  between  his  three  remedies.  He  cannot  take  both  civil  and 
criminal  proceedings  at  once  ;  a  judge  would  stay  one  or  the  other. 
Strictly,  if  he  means  to  take  both,  he  should  take  criminal  pro- 
ceedings first.  But  an  action  for  damages  after  the  defendant  had 
been  either  acquitted  or  convicted  for  the  same  libel  would  be  very 
hopeless  work.  And  so  would  a  criminal  prosecution  after  an  action. 
After  a  rule  for  a  criminal  information  has  been  made  absolute,  no 
civil  action  can  be  brought.  {R.  v.  Sparrow,  2  T.  R.  198.)  If  it 
be  refused  or  discharged,  the  applicant  can  indict  the  defendant,  or 
by  leave  of  the  Court  he  may  bring  a  civil  action :  see  post,  p.  570. 
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• 

There  is  no  longer  any  censorship  of  the  press  in  this 
country.  Any  man  is  free  to  speak  or  to  write  and  publish 
whatever  he  chooses  of  another,  subject  only  to  this,  that 
he  must  take  the  consequences,  should  a  jury  deem  his 
words  defamatory,  "  The  liberty  of  the  press,"  says  Lord 
Mansfield,  in  R.  v.  Dean  of  St.  Asaphy  3  T.  R.  431,  n., 
*'  consists  in  printing  without  any  previous  licencei,  subject 
to  the  consequences  of  law."  Lord  EUenborough  says 
in  E.  V.  Cobbett,  29  Howell's  St.  Tr.  49  :  ''  The  law  of  Eng- 
land is  a  law  of  liberty,  and  consistent  with  this  liberty, 
we  have  not  what  is  called  an  imprimatur ;  there  is  no  such 
preliminary  licence  necessary  ;  but  if  a  man  publish  a  paper, 
he  is  exposed  to  the  penal  consequences,  as  he  is  in  every 
other  act,  if  it  be  illegal."  Lord  Kenyon  shortly  puts  it 
thus  in  It  V.  Cuthell,  27  Howell's  St.  Tr.  675:  ^*A  man 
may  publish  anything  which  twelve  of  his  countrymen 
think  is  not  blamable." 

But  it  was  by  no  means  always  so  in  England.  It  was  quickly 
perceived  that  the  printing-press  may  be  as  great  a  power  for  evil 
as  for  good.  And  whenever  any  large  proportion  of  a  nation  is 
disaffected  towards  its  Government,  a  free  press  becomes  a  source 
of  danger. 

(i)  Our  English  monarchs  at  first  endeavoured  to  keep  all  the 
printing-presses  in  their  own  hands,  and  allow  no  one  to  print 
anything  except  by  special  Hoyal  licence.  All  printing-presses  were 
kept  under  the  immediate  supervision  of  the  King  in  Council,  and 
regulated  by  proclamations  and  decrees  of  the  Star  Chamber  by 
virtue  of  the  King's  prerogative.  In  1567  the  Stationers'  Company 
of  London  was  formed,  and  the  exclusive  privilege  of  printing  and 
publishing  in  the  English  dominions  was  given  to  ninety-seven 
London  stationers  and  their  successors  by  regular  apprenticeship. 
The  Company  was  also  empowered  to  seize  all  publications  printed 
by  men  who  were  not  members  of  the  guild.  Later,  by  a  decree  of 
the  Star  Chamber  in  1586,  one  printing-press  was  allowed  to  each 
University.  This  exercise  of  the  Boyal  prerogative  continued,  in 
theory,  at  all  events,  till  1637. 

(ii)  Queen  Elizabeth,  however,  was  not  content  with  this  Govern- 
ment monopoly  of  the  ''  Art  and  mysteiie  of  Printing."     In  1559 
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she  determined  to  have  all  books  read  over  by  loyal  bishops  and 
privy  councillors  before  they  were  allowed  to  go  to  the  official  press. 
In  1586  the  Star  Chamber  enacted  that  all  books  should  be  read 
over  in  manuscript,  and  licensed  by  either  the  Archbishop  of 
Canterbury  or  the  Bishop  of  London,  save  law  books,  which  were  to 
be  read  and  licensed  by  the  Chief  Justice  of  either  Bench  or  the 
Lord  Chief  Baron  (a  practice  which  continued  down  to  the  middle 
of  the  18th  century ;  see  the  prefaces  to  Burrows'  and  Douglas' 
Reports).  Subsequently  the  Master  of  the  Bevels  usurped  the 
right  of  revising  poems  and  plays,  and  the  Yice-Chanceliors  of  the 
Universities  were  allowed  for  convenience  sake  to  license  books  to 
be  printed  at  the  University  presses.  It  was  soon  found  impossible 
to  restrict  the  number  of  printing-presses  in  the  country,  and  the 
Government  therefore  insisted  all  the  more  vehemently  that  no 
book  should  be  published  without  a  previous  licence.  By  the  Star 
Chamber  decree  dated  July  llth,  1637,  all  printed  books  were 
required  to  be  submitted  to  the  licensers  and  entered  upon  the 
registers  of  the  Stationers'  Company  before  they  could  be  published  ; 
if  this  was  not  done,  the  printer  was  to  be  lined,  and  for  ever  dis- 
abled from  exercising  the  art  of  printing,  and  his  press  and  all 
copies  of  the  unlicensed  book  forfeited  to  the  Crown.  The  old  word 
'' Imprimatur'*  =  *' let  it  he  pointed,'*  was  still  used  to  denote  the 
consent  of  the  licenser  to  its  publication.  After  the  abolition  of 
the  Star  Chamber,  the  Long  Parliament  issued  two  orders,  March 
9th,  1642,  and  June  14th,  1648,  very  similar  in  effect  to  the  decree 
of  the  Star  Chamber  last  mentioned.  Against  these  orders  Milton 
published  his  noble  but  ineffectual  protest,  the  **  Areopagitica  " 
(November  24th,  1644).  The  censorship  of  the  press  continued  in 
England  till  1695,  and  then  its  abolition  was  rather  accidental  than 
otherwise.  (See  Macaulay's ''  History  of  England,"  c.  xix.,  vol.  iii., 
pp.  399—405 ;  13  &  14  Car.  II.  c.  83;  Proclamation  of  May  17th, 
1680 ;  1  Jac.  II.  c.  17.)  The  only  vestige  remaining  of  such  censor- 
ship is  the  control  of  the  Lord  Chamberlain  over  plays.  By  the 
Theatres  Regulation  Act,  1843  (6  &  7  Vict.  c.  68),  s.  14,  it  is  enacted 
that  it  shall  be  lawful  for  the  Lord  Chamberlain  for  the  time  being, 
whenever  he  shall  be  of  opinion  that  it  is  fitting  for  the  preservation 
of  good  manners,  decorum,  or  of  the  public  peace  so  to  do,  to  forbid 
the  acting  or  presenting  any  stage  play,  or  any  act,  scene,  or  part 
thereof,  or  any  prologue  or  epilogue,  or  any  part  thereof,  anywhere 
in  Great  Britain,  or  in  such  theatres  as  he  shall  specify,  and  eittier 
absolutely  or  for  such  time  as  he  shall  think  fit. 
(iii)  A  third  plan  is  to  allow  any  book  to  be  printed  and  published 
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without  any  supervision  or  licence ;  but  as  soon  as  the  attention  of 
the  Government  is  called  to  its  harmful  tendencies,  to  seize  all  the 
stock  at  the  publishers  and  booksellers,  and  prevent  the  publisher 
from  issuing  any  further  copies.  The  Lord  Lieutenant  was  till  the 
year  1875  empowered  to  do  this  in  Ireland,  should  any  work  appear 
to  him  seditious.  Magistrates  in  England  may  deal  thus  with  books 
proved  to  be  obscene  by  virtue  of  Lord  CampbelPs  Act  (20  &  21  Vict. 
c.  83).  The  Court  of  Chancery  and  the  House  of  Lords  have  occa- 
sionally by  injunction  forbidden  the  further  publication  of  libels 
which  they  deemed  contempts  of  Court.  And  the  High  Court  of 
Justice  has  latterly  asserted  jurisdiction  in  special  circumstances 
to  restrain  the  further  sale  or  distribution  of  any  matter  clearly 
libellous.     (See  Chapter  XIV.,  jpost,  p.  893.) 

(iv)  Our  present  law  permits  any  one  to  say,  write,  and  publish 
what  he  pleases  ;  but  if  he  make  a  bad  use  of  this  liberty,  he  must 
be  punished.  If  he  unjustly  attack  an  individual,  the  person 
defamed  may  sue  for  damages ;  if,  on  the  other  hand,  the  words  be 
written  or  printed,  or  if  treason  or  immorality  be  thereby  inculcated, 
the  offender  can  be  tried  for  the  misdemeanour  either  by  informa- 
tion or  indictment.  In  order  that  the  criminal  might  be  easily 
detected,  it  was  enacted  in  1712  that  no  person,  under  a  penalty  of 
20Z.,  should  sell  or  expose  for  sale  any  pamphlet  without  the  name 
and  place  of  abode  of  some  known  person  by  or  for  whom  it  was 
printed  or  published,  written,  or  printed  thereon.  (10  Anne,  c.  19, 
s.  113,  repealed  in  1871  by  the  33  &  34  Vict.  c.  99.)  A  similar 
enactment  as  to  newspapers,  6  &  7  Will.  IV.  c.  76,  was  also  repealed 
by  the  32  &  33  Vict.  c.  24.  And  now  every  paper  or  book  which  is 
meant  to  be  published  or  dispersed  must  bear  on  it  the  name 
and  address  of  the  printer  (2  Sc  3  Vict.  c.  12,  s.  2*) ;  and  the  printer 
must  for  six  calendar  months  carefully  preserve  at  least  one  copy  of 
each  paper  printed  by  him,  and  write  thereon  the  name  and  address 
of  the  person  who  employed  and  paid  him  to  print  it.  (39  Greo.  III. 
c.  79,  8.  29.^^)  While  by  the  Newspaper  Libel  and  Registration 
Act,  1881  (44  &  45  Vict.  c.  60),  a  register  of  newspaper  proprietors 
is  established  at  Somerset  House,  where  any  one  can  ascertain  for  a 
shilling  who  is  the  person  responsible  for  what  has  appeared  in  any 
newspaper.  Newspapers  were  indeed  formerly  regarded  with  great 
jealousy  by  the  Government,  and  subjected  to  heavy  duties.  Under 
Charles  II.  and  James  II.  the  London  Oazette  (a  small  sheet  appear- 
ing twice  a  week,  every  Monday  and  Thursday)  was  the  only  paper 

*  Both  these  sections  continue  in  force,  although  other  portions  of  the  Acts 
were  repealed  by  32  &  bS  Vict.  c.  24 ;  see  Second  Schedule. 
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permitted  to  publish  political  news.  Even  their  size  was  regulated 
by  statute.  The  6  Geo.  lY.  c.  119,  first  allowed  newspapers  to  be 
printed  on  paper  of  any  size.  Moreover,  till  the  18  Vict.  c.  27, 
they  had  to  be  printed  on  stamped  paper.  But  in  spite  of  all  such 
petty  restrictions,  our  press  has  been,  ever  since  the  passing  of 
Fox's  Libel  Act,  82  Geo.  III.  c.  60,  the  freest  in  the  world. 

A  man's  reputation  may  also  be  injured  by^  the  deed  or 
action  of  another  without  his  using  any  words  ;  and  for  such 
an  injury  he  has  an  action  on  the  case ;  but  such  matters 
are  not  within  the  scope  of  the  present  treatise. 

lUu^trationa. 

A  banker  having  in  his  hands  Bufficient  funds  belonging  to  his  customer  dis- 
honours his  cheque;  the  customer  may  recover  substantial  damages,  without 
proof  of  any  special  damage;  for  it  is  clear  that  such  an  act  must  injure  the 
customer's  reputation  for  solvency. 

Marzftti  v.  Williams,  1  B.  &  Ad.  416. 

Eobimon  v.  Marchant,  7  Q.  B.  918 ;  15  L.  J.  Q.  B.  134;  10  Jur.  156. 
Roliv  and  another  v.  Steward,  P.  0.,  14  C.  B.  695 ;  23  L.  J.  C.  P. 
148 ;  18  Jut.  576 ;  2  C.  L.  E.  759. 
The  reputation  of  a  manufacturer  may  be  injured  if  marks  resembling  his 
trademarks  are  placed  on  inferior  goods  manufactured  and  sold  by  the  defendant. 
See  Maiiton  and  others  v.  Bales,  1  C.  B.  444. 
The  defendant  caused  the  plaintiff's  goods  to  be  seized  on  an  unfounded  claim 
for  debt;  the  neighbours  consequently  deemed  the  plaintiff  insolvent.    The 
pIftiTitiff  was  held  entitled  to  substantial  damages. 

Brewer  v.  Dew  and  another,  11  M.  &  W.  626. 
BracegirdU  v.  Orfi/rd,  2  Maule  &  S.  77. 
The  defendant  set  up  a  lamp  on  the  wall  adjoining  the  plaintiff's  dwelling- 
house  and  kept  it  burning  in  the  daytime,  thereby  inducing  the  passers-by  to 
believe  that  the  plaintiff's  house  was  a  brothel.    This  was  held  to  be  a  trespass  to 
the  wall  and  being  permanent  in  its  nature,  also  a  libel. 

Jefferies  v.  DuncmnU,  2  Camp.  3  ;  11  East,  226. 
Spall  V.  Massey,  2  Stark.  659. 
PlunJcet  V.  Oilmore,  Fortescue,  211. 
AnH  SO  as  to  "  riding  Skimmington,"  '*  rough  music,"  burning  in  effigy,  and 
other  modes  of  holding  a  man  up  to  public  obloquy  without  especial  words  of 
defamation. 

See  Sir  William  Bolton  v.  Dean,  cited  in  Austin  v,  Culpepper,  Skin. 

123;  2  Show.  313. 
R,  V.  Roberts  and  others,  3  Keble,  578. 
Mason  v.  Jennings,  Sir  T.  Haym.  401. 
Cropp  V.  Tilney,  3  Salk.  226. 
Eyre  v.  Oarlick,  42  J.  P.  68. 
So  too  in  actions  of  false  imprisonment  and  malicious  prosecution,  the  jury 
may  award  damages  for  the  injury  done  to  the  plaintiff's  reputation  by  the 


14  DEFAMATORY  W0BD8. 

<!harge  made  againet  him,  and  by  his  being  marched  in  custody  through  the 
public  streets;  although  in  the  former,  the  gist  of  the  action  is  the  direct 
trespass  to  the  person^  and  in  the  latter  the  n^aliciously  setting  the  law  in  motion 
without  reasonable  or  probable  cause. 

On  the  other  hand,  words  may  cause  a  man  damage 
without  in  any  way  affecting  his  reputation ;  and  for  such 
words,  if  written  or  spoken  without  lawful  occasion,  an 
action  on  the  case  will  lie,  provided  it  can  be  shown  that 
such  damage  is  the  natural  and  necessary  consequence 
of  the  words,  or  was  the  result  which  the  defendant  designed 
and  intended. 

Ulusttations. 

It  is  actionable  for  A.  to  assert  falsely  and  maliciously  that  there  is  a  flaw  in 
B.'s  title  to  certain  freehold  land,  if  B.  is  thereby  prevented  from  selling  it, 
although  no  imputation  is  cast  on  B.'s  personal  character. 
See  Chapter  IV.,  posty  pp.  75 — 84. 
If  A.  without  lawful  occasion  publishes  a  false  statement  of  fact  (as  distinct 
from  a  mere  expression  of  opinion)  concerning  an  article  which  B.  makes  or  sells, 
and  special  damage  to  B.  results  therefrom,  an  action  lies. 
See  Chapter  IV.,  post,  pp.  84 — 90. 
But  an  attack  on  a  man's  property  or  on  the  things  he  makes  or  sells  may 
sometimes  be  also  an  indirect  attack  on  himself. 
See  posty  p.  32. 
As  a  rule,  A.  cannot  sue  for  words  defamatory  of  B.,  although  he  may  suffer 
loss  or  inconvenience  therefrom.    But  if  A.   can  satisfy  the  jury  that  the 
defendant  desired  and  intended  to  injure  A.,  and  thought  that  his  best  way  to  do 
so  was  by  publishing  a  libel  on  B.,  and  the  damage  to  A.  was  the  natural  and 
necessary  consequence  of  that  libel  on  B. ;  it  is  submitted  that  an  action  will  lie. 
Ashley  V.  Harrison^  1  Esp.  48;  Peake,  194. 
Brayne  v.  Cooper,  5  M.  &  W.  249. 
If  A.  and  B.  are  rival  shopkeepers,  and  B.  spreads  a  false  and  groundless  report 
that  A.'s  shopman  has  the  scarlet  fever,  intending  thereby  to  prevent  the  public 
from  going  to  A.'s  shop,  and  succeeds  in  this  malicious  device,  A.  can  sue  B. 

Per  Kelly,  C.B.,  in  Biding  v.  Smith,  1  Ex.  D.  96;  45  L.  J.  Ex.  281 ; 
24  W.  B.  487  ;  34  L.  T.  600. 
If  a  man  menace  my  tenants  at  will,  of  life  and  member,  per  quod  they  depart 
from  their  tenures,  an  action  upon  the  case  will  lie  against  him,  but  the  menace 
without  their  departure  is  no  cause  of  action. 

Conesby*s  Case,  Year  Book,  9  Hen.  VII.,  pp.  7,  8 ;  1  Boll.  Abr.  108. 
If  the  defendant  threatens  the  plaintiff's  workmen,  so  that  they  do  not  dare  to 
go  on  with  their  work,  whereby  the  plaintiff  loses  the  selling  of  his  goods,  an 
action  lies. 

Oarrei  v.  Taylor,  (1621)  Cro.  Jac.  567 ;  1  Boll.  Abr.  108. 
Tarletofi  and  others  v.  McGawley,  Peake,  270. 

And  see  Springhead  Spiiming  Co,  v.  Biley,  L.  R.  6  Eq.  551 ;  37  L.  J. 
Ch.  889;  16  W.  R.  1138;  19  L.  T.  64. 
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If  a  man  should  lie  in  wait  "  and  fright  the  boys  from  going  to  school,  that 
schoolmaster  might  have  an  action  for  the  loss  of  his  scholars.'' 

Per  Holt,  O.J.,  in  Keeble  v.  Hickeringilly  11  East,  676,  n. 
If  a  man  induces  a  servant  to  break  his  contract  with  his  master  and  quit  his 
employment,  the  master  has  an  action  per  quod  strvitium  amieit. 

Lumley  v.  Oye,  2  B.  &  B.  216 ;  22  L.  J.  Q.  B.  463 ;  17  Jur.  827. 
Bowen  ▼.  Hall  and  others,  6  Q.  B.  D.  333 ;  50  L.  J.  Q.  B.  305 ;  29 
W.  R.  367 ;  44  L.  T.  75  ;  45  J.  P.  373. 
And  generally  as  to  the  liability  of  those  who,  without  justification,  persuade 
others  not  to  employ,  or  not  to  serve,  the  plaintiff,  see 

Skinner  v.  Kiich,  (1867)  L.  B.  2  Q.  B.  393 ;  36  L.  J.  M.  0.  322;  15 

W.  E.  830;  16L.  T.  413. 
Jenkinson  v.  Neild,  (1892)  8  Times  L.  B.  540. 
Temperton  v.  BiiMell  and  others,  (1893)  1  Q.  B.  715 ;  62  L.  J.  Q.  B. 

412;  41  W.  B.  665  ;  69  L.  T.  78;  57  J.  P.  676;  4  E.  376. 
Trolhpe  and  Sons  v.  London  Building  Trades  Federation,  (1895)  72 

L.  T.  342;  11  Times  L.  R.  228,  280. 
Same  v.  Same,  (1896)  12  Times  L.  R.  373. 
Allen  V.   Flood  and  another,  (1898)  A.  0.  1 ;  67  L.  J.  Q.  B.  119; 

46  W.  R.  258 ;  77  L.  T.  717  ;  62  J.  P.  695. 

HuttUy  V.  Simmons  and  others,  (1898)  1 Q.  B.  181 ;  67  L.  J.  Q.  B.  213. 
J,  Lyons  and  Sons  v.  Wilkins,  (1899)  1  Oh.  255;  68  L.  J.  Ch.  146; 

47  W.  R.  291 ;  79  L.  T.  709 ;  63  J.  P.  339. 

Walters  v.  Green,  (1899)  2  Oh.  696 ;  68  I .  J.  Ch.  730 ;  48  W.  R.  23 ; 

81  L.  T.  151 ;  63  J.  P.  742. 
Boots  and  others  v.  Orundy  and  others,  (1900)  48  W.  R  638 ;  82  L.  T. 

769 ;  16  Times  L.  R.  457. 
Quinn  v.  Leathern,  (1901)  A.  0.  495;  70  L.  J.  P.  0.  76 ;  50  W.  R.  139; 

85  L.  T.  289 ;  65  J.  P.  708. 
Read  v.  Friendly  Society  of  Operative  Stonemnsons  and  others,  (1902) 

2  K.  B.  88,  732  ;  71  L.  J.  K.  B.  994  ;  51  W.  R.  115 ;  87  L.  T.  493 ; 

66  J.  P.  822. 
Glamorgan  Coal  Co.  v.  South  Wales  Miners^  Federation^  (1903)  2E.B. 

545 ;  72  L.  J.  K.  B.  893 ;  89  L.  T.  393. 
Giblan   v.    National  Amalgamated  Labourers*    Union,    <fcc.,    (1903) 
2  K.  B.  600 ;  72  L.  J.  K  B.  907  ;  89  L.  T.  386. 


CHAPTER  II. 


LIBEL. 


False  defamatory  words,  if  written  and  published,  con- 
stitute a  libel.  In  cases  of  libel,  any  words  will  be  deemed 
defamatory  which  appreciably  injure  the  reputation  of 
another,  which  make  men  think  worse  of  him.  All  written 
words  which  expose  the  plaintiff  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  which  tend  to  injure  him  in  his  profession 
or  trade,  or  cause  him  to  be  shunned  or  avoided  by  his 
neighbours,  are  libellous. 

*^  Everything,  printed  or  written,  which  reflects  on  the 
character  of  another,  and  is  published  without  lawful  justi- 
fication or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been."  (Per  Parke,  B.,  in  O'Brien  v.  Clementj  15  M.  & 
W.  435.)  The  words  need  not  necessarily  impute  dis- 
graceful conduct  to  the  plaintiff;  it  is  sufl&cient  if  they 
render  him  contemptible  or  ridiculous.  {Cropp  v.  Tilney,  3 
Salk.  226  ;  Villers  v.  Monsley,  2  Wils.  403  ;  Watsan  v.  Trask, 
6  Ohio,  531.) 

Any  printed  or  written  words  are  defamatory  which  im- 
pute to  the  plaintiff  that  he  has  been  guilty  of  any  crime, 
fraud,  dishonesty,  immorality,  vice,  or  dishonourable  con- 
duct, or  has  been  accused  or  suspected  of  any  such  miscon- 
duct ;  or  which  suggest  that  the  plaintiff  is  suffering  from 
any  infectious  disorder  ;  or  which  have  a  tendency  to  injure 
him  in  his  office,  profession,  calling,  or  trade.  And  so,  too, 
are  all  words  which  hold  the  plaintiff  up  to  contempt,  hatred^ 
scorn,  or  ridicule,  and  which,  by  thus  engendering  an  evil 
opinion  of  him  in  the  minds  of  right-thinking  men,  tend  to 
deprive  him  of  friendly  intercourse  and  society. 

It  appears  to  be  impossible  to  define  a  libel  with  any  greater  pre- 
cision or  lucidity.    I  proceed  at  once  therefore  to  give  instances. 
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lUustrationa. 

It  is  libellous  to  write  and  publish  of  a  man  that  he  is — 
"an  infernal  villain," 

Bell  y.  Stone,  1  B.  &  P.  331 ; 
"  an  impostor," 

Cw^-e  V.  Hughes,  R.  &  M.  112  ; 

Camphdl  v.  SpottUwotxie,  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185 ;  9  Jur. 
N.  S.  1069 ;  11  W.  E.  569 ;  8  L.  T.  201 ; 
*'  a  great  defaulter," 

Warman  v.  Hine,  1  Jur.  820 ;  IJ.  P.  346 ; 
BruUm  v.  Downes,  1  F.  &  P.  668  ; 
"  a  hypocrite," 

Thorley  v.  Lord  Kerry,  4  Taunt.  355 ;  3  Camp.  214,  n. ; 
**  a  frozen  snake," 

Hoare  v.  Siluerlock,  (No.  1,  1848)  12  Q.  B.  624;    17  L.  J.  a  B.  306 ; 
12  Jur.  695 ; 
"  a  rogue  and  a  rascal," 

Per  Gk)uld,  J.,  in  Villere  v.  Montley,  2  Wils.  403 ; 
"a  dishonest  man," 

Per  cur.  in  Auetin  y.  Culpepper,  Skin.  124  ;  2  Show.  314  ; 
'*a  mere  man  of  straw," 

Eaiati  y.  Johns,  1  Dowl.  N.  S.  602  ; 
"  an  itchy  old  toad," 

Villers  y.  MonsUy,  2  Wils.  403  ; 
"a  desperate  adyenturer,"  association  with  whom  *'  would  inevitably  coyer  " 
gentlemen  ''with  ridicule  and  disrepute," 

Wakley  y.'  Healey,  7  C.  B.  591 ;  18  L.  J.  C.  P.  241 ; 
that  "  he  grossly  insulted  two  ladies," 

Clement  y.  Chivis,  9  B.  &  C.  172;  4  M.  &  B.  127  ; 
Ihat  "  he  is  unfit  to  be  trusted  with  money," 

Chuse  y.  Scales,  10  M.  &  W.  488 ;  12  L.  J.  Ex.  13 ;  6  Jur.  958 ; 
that  "  he  is  insolvent  and  cannot  pay  his  debts,'' 

Metropolitan  Omnibus  Co,  v.  Hawkins,  4  H.  &  N.  87 ;  28  L.  J.  Ex. 
201 ;  5  Jur.  N.  S.  226 ;  7  W.  E.  265 ;  32  L.  T.  (Old  8.)  281 ; 
that  "  he  was  once  in  difficulties,"  though  it  is  stated  that  such  difficulties  are 
now  at  an  end. 

Cox  y.  Lee,  L.  R  4  Ex.  284;  38  L.  J.  Ex.  219;  21  L.  T.  178 ; 
that  the  plaintiff  "  will  not  sue  in  a  particular  county,  because  he  is  known 
there," 

Cooper  v.  QreeUy,  1  Denio  (N.  Y.)  347  ; 
that  he  is  "  the  most  artful  scoundrel  that  ever  existed,"  "is  in  every  person's 
debt,"  that  "  his  ruin  cannot  be  long  delayed,"  that  "  he  is  not  deserving 
of  the  slightest  commiseration," 

Buther/ord  v.  Evans,  6  Bing.  451 ;  8  L.  J.  (Old  S.)  0.  P.  86 ; 
that  he  is  "at  the  head  of  a  gang  of  swindlers,"  that  he  is  "a  common 
informer,  and  has  been  guilty  of  deceiving  and  defrauding  divers  persons 
with  whom  he  had  dealings," 

r Anson  v.  Stuart,  1  T.  B.  748 ;  2  Smith's  L.  C.  6th  ed.  57 ; 
£.  V.  Saunders,  Sir  Thos.  Baym.  201 ; 
OJL.B.  0 
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tliat  the  plaintiff  sought  admission  to  a  club  and  was  black-balled,  and  bolted 
the  next  morning  without  paying  his  debts. 

O'Brien  v.  Clement,  16  M.  &  W.  159 ;  16  L.  J.  Ex.  76 ;  4  D.  &  L.  343. 
So  it  is  libellous  to  write  and  publish  of  a  landlord  that  he  put  in  a  distress  in 
order  to  help  his  insolvent  tenant  to  defraud  his  creditors. 
Haire  v.  Wilson,  9  B.  &  C.  643 ;  4  M.  &  R.  605. 
It  is  libellous  for  a  defendant  to  write  a  letter  charging  his  sister  with  having 
unnecessarily  made  him  a  party  to  a  Chancery  suit,  and  adding,  *'  It  is  a  pleasure 
to  her  to  put  me  to  all  the  expense  she  can." 

Fray  v.  Fray,  17  0.  B.  N.  S.  603;  34  L.  J.  C.  P.  45 ;  10  Jur.  N.  8. 1153. 
It  is  libellous  to  write  of  a  lady  applying  for  relief  from  a  charitable  society, 
that  her  claims  are  unworthy,  and  that  she  spends  all  the  money  given  her  by 
the  benevolent  in  printing  circulars  filled  with  abuse  of  the  society's  secretary. 
Hoare  v.  Silverlock,  (No.  1,  1848)  12  Q.  B.  624;  17  L.  J.  a  B.  306; 
12  Jur.  695. 
It  is  libellous  to  charge  the  plaintiff  with  having  published  a  libel, 

Brookes  v.  Tichhorne,  5  Exch.  929 ;  20  L.  J.  Ex.  69 ;  14  Jur,  1122 ; 
Or  to  write  and  publish  that  he  has  been  tried  for  murder,  though  it  is  not 
stated  that  he  was  convicted  or  was  guilty, 

Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  at  p.  686 ; 
Or  to  state  in  writing  that  the  plaintiff  is  insane,  or  that  her  mind  is  affected. 

Morgan  v.  Lingen,  8  L.  T.  800. 
It  is  libellous  for  the  manager  of  a  private  lunatic  asylum  to  write  of  a  lady, 
'*  I  have  been  to  her  house  this  morning  and  seen  her.     I  think  it  my  duty 
to  inform  you  it  is  imperative  that  immediate  steps  to  secure  her  should  be 
taken." 

Weldon  V.  Window,  Times,  March  14th— 19th,  1884. 
Ironioal  praise  may  be  a  libel :  e,g,,  calling  an  attorney  "  an  honest  lawyer." 
Boyddl  V.  Jozies,  4  M.  &  W.  446  ;  7  Dowl.  210 ;  1  H.  &  H.  408. 
R.  V.  Brown,  11  Mod.  86;  Holt,  425. 
Sir  Baptist  Hicks'  Case,  Hob.  215  ;  Poph.  139. 
A  hypothetical  instance  maybe  a  libel ;  e.g,,  **  Supposing  I  were  to  tell  certain 
stories  about  you  to  the  effect  that  you,  &c." 

Ritchie  dk  Co,  v.  Sexton,  (H.  L.)  64  L.  T.  210 ;  66  J.  P.  389. 
An  obituary  notice  of  a  living  person  may  be  a  libel. 

McBride  v.  Ellis,  9  Richardson  (41  South  Carolina)  313. 
It  is  libellous  to  impute  to  a  Presbyterian  *'  gross  intolerance  "  in  not  allowing 
his  hearse  to  be  used  at  the  funeral  of  his  Roman  Catholic  servant. 
Teacy  v.  McKenna,  Ir.  R.  4  C.  L.  374. 
It  is  libellous  to  charge   the  plaintiff  with  ingratitude,  even   though  the 
facts  on  which  the  charge  is  based  be  stated,  and  they  do  not  bear  it  out. 
Cox  V.  Lee,  L.  R.  4  Ex.  284;  38  L.  J.  Ex.  219 ;  21  L.  T.  178. 
It  is  libellous  to  state  in  a  newspaper  of  a  young  nobleman  that  he  drove 
over  a  lady  and  killed  her  and  yet  attended  a  public  ball  that  very  evening 
(although  this  only  amounts  to  a  charge  of  unfeeling  conduct). 
Churchill  v.  ffunt,  1  Chit.  480;  2  B.  &  Aid.  685. 
As  to  a  charge  of  want  of  delicacy,  see 

A,  B,Y.  Blackwood  &  Sons,  (1903)  5  F.  25  (Ct.  of  Session). 
It  is  libellous  to  write  and  publish  of  a  lady  of  high  rank  that  she  has  her 
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photograph  taken  incessantly,  morning,  noon,  and  night,  and  receiyes  a  com- 
rnioion  on  the  sale  of  such  photographs. 

B,  V.  Rosenberg,  TimeSy  Oct.  27th,  28th,  1879. 
It  is  a  Hhel  to  impute  or  imply  that  a  grand  jury  have  found  a  true  bill  against 
the  plaintiff  for  any  crime. 

Harvey  ▼.  French,  1  Or.  &  M.  11. 
It  is  libellous  to  call  a  manufacturer  a  '*  truckmaster,"  for  this  implies  that  he 
has  been  guilty  of  practices  in  contravention  of  the  Truck  Act. 

Homer  v.  TaunUm,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318 ;  8  W.  E.  499 ; 
2  L.  T,  612. 
It  is  libellous  to  write  and  publish  that  a  child  is  illegitimate. 

Shelby  V.  Sun  Printing  Association,  38  Hun,  (45  N.  Y.  Supr.  Ot.)  474. 
It  is  libellous  to  write  and  publish  of  an  unmarried  woman  that  she  has  a 
daughter, 

ChattellY.  Daily  Mail  Publishing  Co.,  Limited,  (1901)  18TimesL.  E.  165 ; 
Or  of  a  married  woman  that  she  gave  birth  to  twins  one  month  after  her 
mamage* 

Morrison  v.  Ritchie  &  Co.,  (1902)  4  F.  645  {Qt  of  Session). 
It  is  libellous  to  write  and  publish  of  a  man  that  a  certain  notorious  prostitute 
IB  "under  his  patronage  or  protection,'* 

More  V.  Bennett,  (1872)  48  N.  Y.  E.  (3  Sickels)  472  ; 
Or  of  a  married  man  that  his  conduct  towards  his  wife  is  so  cruel  that  she  was 
compelled  to  summon  him  before  the  magistrates. 

Hakewell  v.  Ingram,  (1854)  2  0.  L.  Eep.  p.  1397. 
It  IB  libellous  '*  to  paint  a  man  playing  at  cudgels  with  his  wife." 
Per  Lord  Holt,  C.J.,  in  Anon.,  11  Mod.  99. 
See  Du  Bost  v.  Beresford,  2  Oamp.  511. 
It  is  a  libel  on  a  married  lady  to  assert  that  her  husband  is  petitioning  for  a 
dirorce  from  her. 

R.  V.  Leng,  34  J.  P.  309. 
It  is  a  libel  for  a  husband  to  publish  in  writing  that  A.  has  committed  adultery 
with  his  wife. 

Per  Kelly,  C.B.,  in  Br<mn  v.  Brine,  1  Ex.  D.  5 ;   45  L.  J.  Ex.  129  ; 
24  W.  E.  177  ;  33  L.  T.  703. 
It  is  libellous  to  charge  a  man  in  writing  with  having  cheated  at  dice  or  on 
the  turf,  although  all  gambling  and  horse-racing  transactions  are  illegal  or  at 
least  void. 

GreviOe  v.  Chapman,  5  a  B.  731 ;  13  L.  J.  Q.  B.  172;   8  Jur.  189; 

D.  &  M.  553. 
Trisarri  v.  Clement,  3  Bing.  432  ;  11  Moore,  308 ;  2  0.  &  P.  223. 
It  is  libellous  to  call  a  man  a  *' black-leg"  or  a  '<  black-sheep."    But  there 
ihoald  be  an  averment  that  these  words  mean  a  i>er8on  guilty  of  habitually 
cheating  and  defrauding  others. 

McGregor  v.  Gregory,  11  M.  &  W.  287;  12  L.  J.  Ex.  204;  2  DowL 

N.  S.  769. 
CBriefi  v.  Clement,  16  M.  &  W.  166;  16  L.  J.  Ex.  77. 
Digby  v.  Thompson  and  another,  4  B.  &  Ad.  821 ;  1  N.  &  M.  485. 
BameU  v.  AUeti,  3  H.  &  N.  376 ;  27  L.  J.  Ex.  412 ;  4  Jur.  N.  S.  488 ; 
1  P.  &  F.  125. 

c  2 


A 


20  LIBEL, 

The  Court  of  Exchequer  Chamber  thought  the  words  **  If  Mrs.  W.  chooses  to 
entertain  the  Duke  of  Brunswick,  she  does  what  very  few  will  do,"  a  libel  on 
the  Duke. 

Gregory  v.  The  Queen,  (No.  1)  16  Q.  B.  957 ;    15  Jur.  74 ;    5  Cox, 
C.  C.  247. 
It  is  libellous  to  publish  in  a  newspaper  a  story  of  the  plaintiff  calculated  to 
make  him  ludicrous,  though  he  had  previously  told  the  same  story  of  himself. 
Cook  V.  Ward,  6  Bing.  409 ;  4  M.  &  P.  99. 
It  is  libellous  to  publish  in  a  newspaper  an  after-dinner  speech  which  contained 
good-humoui*ed  chaff  of  the  plaintiff,  pardonable  in  the  speaker  on  the  occasion, 
but  not  intended  by  him  to  be  republished  to  all  the  world. 
Bolhy  V.  Neiunes,  (1887)  3  Times  L.  R.  393. 
But  it  is  not  defamatory  to  write  of  another  that  he  is  **  Man  Friday." 
Forhes  v.  King,  2  L.  J.  Ex.  109 ;   1  Dowl.  672. 
For,  as  Lord  Denman,  C.J.,  observes  in  Hoare  v.  SilverJock,  (No.  1,  1848)   12 
Q.  B.  626;   17  L.  J.  a  B.  308  :   **  That  imputed  no  crime  at  alL    The  *  Man 
Friday,*  we  all  know,  was  a  very  respectable  man,  although  a  black  man,  and 
black  men  have  not  been  denounced  as  ciiminals  yet."    The  law  is  otherwise  in 
the  United  States. 

King  v.  Wood,  1  N.  &  M.  (South  Car.)  184. 
Where  the  defendants  posted  up  in  a  public  club-room  the  following  notice : 
''The  Bev.  J.  Robinson  and  Mr.  J.  K.,  inhabitants  of  this  town,  not  being 
persons  that  the  proprietors  and  annual  subscribers  think  it  proper  to  associate 
with,  are  excluded  this  room ;  "  this  was  held  no  libel ;  sed  quaere, 
Robinson  v.  Jemxyn,  1  Price,  11. 
It  is  not  libellous  to  pubb'sh  in  a  newspaper  that  the  plaintiff  has  sued  his 
mother-in-law  in  the  County  Court, 

a>x  V.  Cooper,  12  W.  R.  75 ;  9  L.  T.  329. 
It  is  not  libellous  to  send  a  circular  to  the  members  of  a  certain  society,  stating 
that  the  plaintiffs  are  not  proper  persons  *'  to  be  proposed  to  be  balloted  for  as 
members  thereof." 

Goldstein  v.  Foss,  6  B.  &  C.  154 ;  (in  Ex.  Ch.)  4  Bing.  489 ;  2  C.  &  P. 
252 ;  2  Y.  &  J.  146 ;   1  M.  &  P.  402. 
It  is  not  libellous  to  print  and  circulate  a  handbill,  **  B.  Oakley,  of  Chillington, 
(}ame  and  Rabbit  Destroyer,  and  his  wife  the  seller  of  the  same  in  country  and 
town,"  unless  it  be  averred  and  proved  that  the  words  imputed  some  illegal  or 
improper  slaughter  or  sale  of  game  or  rabbits. 
B,  v.  Jamea  Yates,  12  Cox,  C.  C.  233. 
It  is  not  a  libel  to  write  and  publish  the  words : — *'  We  are  requested  to  state 
that  the  honorary  secretary  of  the  Tichbome  Defence  Fund  is  not  and  never  was 
a  captain  in  the  Royal  Artillery  as  he  has  been  erroneously  described,"  for  these 
words  do  not  impute  that  the  plaintiff  had  so  represented  himself. 
Hunt  V.  Goodlake,  43  L.  J.  C.  P.  54  ;  29  L.  T.  472. 
Defendant  posted  up  several  placards  which  ran  thus  : — '*  W.  Gee,  Solicitor, 
Bishop's  Stortford.     To  be  sold  by  auction,  if  not  previously  disposed  of  by 
private  contract,  a  debt  of  the  above,  amounting  to  3,197/.,  due  upon  partnership 
and  mortgage  transactions."    Bramwell,  B.,  left  the  question  to  the  jury,  telling 
them  that   ''a  mere  offer  to  sell  an  alleged  debt  did  not  necessarily  imply 
inability  to  pay  it,"  and  that  "  it  was  not  libellous  to  publish  of  another  that  he 
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oved  money  "  imless  there  be  words  implying  that  he  cannot  pay.     The  jury 
returned  a  verdict  of  Not  Q>uilty. 

B.  V.  Coghlan,  (I860)  4  F.  &  F.  316. 

McCann  v.  Edinburgh  Ropen'e  Co.,  28  L.  B.  Ir.  24,  post,  p.  129. 
It  is  not  defamatory  to  write  and  publish  of  the  plaintiff  words  implying  that 
he  endeayoured  to  suppress  dissension  and  discoturage  sedition  in  Ireland ;  for, 
though  such  words  might  injure  him  in  the  minds  of  criminals  and  rebels,  they 
would  not  tend  to  lower  him  in  the  estimation  of  right-thinking  men. 
Mawe  V.  Pigoit,  Ir.  R.  4  C.  L.  54. 

And  see  Clay  v.  Bobfrts,  9  Jur.  N.  S.  580;    11  W.  R.  649  ;  8   L.  T. 
397. 
So  a  notice  sent  by  a  landlord  to  his  tenants  : — *  *  Messrs.  Henty  and  Sons  hereby 
give  notice  that  they  will  not  receive  in  payment  any  cheques  drawn  on  any  of 
the  branches  of  the  Capital  and  Counties  Bank,'*  is  not  defamatory. 

Capital  and  Counties  Bank  v.  Henty  and  So7iSf  7  App.  Cas.  741 ;  52 
L.  J.  a  B.  232 ;  31  W.  R.  157 ;  47  L.  T.  662  ;  47  J.  P.  214. 
It  is  not  libellous  for  the  defendants  to  write  and  publish  of  one  who  had 
fonnerly  been  in  their  employment  that  his  engagement  had  ceased,  that  **  his 
agency  has  been  closed  by  the  directors,"  or  that  **his  connection  with  the 
institute  has  ceased "  :  for  such  words  without  more  do  not  imply  that  his 
QDgagement  was  terminated  in  consequence  of  any  misconduct  on  his  part. 

Mulligan  V.  Cole  and  others,  L.  R.  10  Q.  B.  549  ;  44  L.  J.  Q.  B.  153 ; 

33  L.  T,  12. 
O'jETea  V.  Guardians  of  Cwk  Uni(m,  32  L.  R.  Ir.  629,  post,  p.  129. 
NeviU  V.  Fine  Art  and  General  Lisurance  Co.,  (1897)  A,  C.  68 ;    66 
L.  J.  a  B.  195 ;  75  L.  T.  606 ;  61  J.  P.  500. 

A  libel  is  generally  '*  written,"  a  word  which  includes 
any  printed,  painted,  or  any  other  permanent  representation 
not  transient  in  its  nature  as  are  spoken  words.  The 
writing  may  be  on  paper,  parchment,  copper,  wood,  stone, 
or  any  other  substance  ;  and  may  be  made  with  any  instru- 
ment, pen  and  ink,  blacklead  pencil  {Geary  v.  Physic^ 
(1826)  5  B.  &  C.  234),  or  in  chalk,  &c.  But  a  libel  need 
not  necessarily  be  in  wanting  or  printing.  A  picture, 
statue,  or  efl&gy,  or  any  other  mark  or  sign  exposed  to 
view,  if  it  conveys  a  defamatory  meaning,  may  also  be  a  libel. 
(5  Rep.  125.) 

Illustrations. 

A  caricature  or  scandalous  painting  is  a  libel. 

Anon.,  11  Mod.  99. 

Austin  Y.  Culpepper,  2  Show.  313;  Skin.  123. 

Du  Bost  V.  Beres/ord,  2  Camp.  511. 
A  statue,  wax  model,  or  effigy,  may  be  a  libel. 

Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671 ;  63  L.  J.  Q.  B.  454 ; 
70  L.  T.  335 ;  ^  J.  P.  524  ;  9  E.  177. 
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» 
A  chalk  mark  on  a  wall  may  be  a  libel,  and  as  the  wall  cannot  conveniently 

be  brought  into  Court,  secondary  evidence  may  be  given  of  the  inscription. 

MoHimer  v.  M'Callan,  6  M.  &  W.  68. 

Tarpley  v.  Blahy,  7  C.  &  P.  395. 

See  Spall  v.  Massey  and  others,  2  Stark.  559. ' 

Burning  a  man  in  effigy  may  be  a  libel  on  him ;  but  those  who  merely  stand 

by  looking  on  are  not  liable. 

E^e  V.  Oarlick,  42  J.  P.  68. 

Fixing  up  a  gallows  or  other  reproachful  or  ignominious  sign  against  a  man's 

door  may  be  a  libel  on  him. 

DefamoHs  Ubellia,  5  Bep.  125,  b. 

Hawkins'  Pleas  of  the  Crown,  ch.  28,  6,  8th  edition,  p.  542. 

Jefferiea  v.  Duncomht,  (1809)  11  East,  226;  2  Camp.  3,  anU,  p.  13. 

Hieroglyphics,  a  rebus,  an  anagram,  or  an  allegory  may  be  a  libel. 

Ironical  praise  may  be  a  libel. 

But  in  all  these  cases  there  must  be  a  definite  imputation 
upon  a  definite  person  ;  and  that  person  must  be  the  plaintiflF. 
A.  cannot,  as  a  rule,  sue  for  words  defamatory  only  of  B., 
although  he  may  have  suffered  loss  or  inconvenience 
therefrom.     But  seepos^  p.  141. 

Illustrations. 

A  brother  cannot  sue  for  slander  of  his  sister. 

Suhhaiyar  v.  Krietnaiyar  and  another y  I.  L.  R.,  1  Madras,  383. 
No  one  can  claim  damages  for  a  libel  on  a  dead  man ;  but  such  a  libel  may  be 
the  subject  of  criminal  proceedings,  if  its  tendency  be  clearly  to  provoke  the 
living  to  a  breach  of  the  peace,  in  vindication  of  the  honour  of  the  family. 

R.  V.  Topham,  4  T.  B.  126,  jK>st,  p.  428. 

R,  V.  Em(^,  (1887)  3  Times  L.  R.  366. 
The  defendants  attended  the  funeral  ceremony  of  Premji  Ludha,  the  headman 
of  the  Karid  caste,  and  there  before  a  large  concourse  of  people  made  a  violent 
attack  on  the  moral  and  religious  character  of  the  deceased,  declaring  that  he 
was  **patit,''  a  term  of  great  opprobrium  and  reproach  among  Hindoos.  Many 
of  those  assembled  left  at  once  in  consequence,  and  the  family  of  the  deceased 
suffered  great  pain  and  annoyance,  and  also  were  much  lowered  in  public  esti- 
mation. The  plaintiff  sued  as  the  heir  and  nearest  relation  of  the  deceased  for 
damages.    Held,  no  action  lay. 

Lucktimaey  Rirwji  v.  Hurhun  Nursey  and  others^  I.  L.  B.,  5  Bom.  580. 
But  a  husband  may  recover,  without  joining  his  wife  as  a  co-plain tifiF,  for 
damage  caused  to  himself  by  words  defamatory  solely  of  her. 

Baldivin  v.  Flower,  3  Mod.  120. 

Ouy  V.  Oregoryy  9  C.  &  P.  584. 

Dengate  v.  Gardiner,  4  M.  &  W.  5  ;  2  Jur.  470. 

Wihon  v.  Ooit,  3  Smith  (17  N.  Y.  R)  445. 
If,  however,  the  plaintiff  can  satisfy  the  jury  that  the  defendant  desired  and 
intended  to  injure  him,  and  thought  that  his  best  wa}'  of  doing  so  was  by 
publishing  a  libel  on  B.,  and  the  damage  to  the  plaintiff  was  the  natural  and 
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necessary  oonsequenoe   of  that  libel  on  B.,  it  is  submitted  that  an  action 
would  lie. 

Ashley  y.  Harrismiy  1  Esp.  48 ;  Peake,  194. 

Brayne  v.  Cooper,  5  M.  &  W.  249. 

If  the  words  are  not  reasonably  susceptible  of  any 
defamatory  meaning,  the  judge  at  the  trial  will  stop  the 
case.  But  if  the  words  are  reasonably  susceptible  of  two 
constructions,  the  one  an  innocent,  the  other  a  libellous 
construction,  then  it  is  a  question  for  the  jury  which  con- 
struction is  the  proper  one  {Jenner  and  another  v.  A' Beckett ^ 
L.  R  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14 ;  20  W.  R.  181 ;  25 
L.  T.  464 ;  Linotype  Co.y  Limited  v.  British  Empire^  dx.y  (1899) 
81  L.  T.  331 ;  15  Times  L.  R.  524) ;  and  if  the  judge  stops 
the  case,  the  Court  will  order  a  new  trial.  {Hart  and  another 
V.  Wall,  2  C.  P.  D.  146;  46  L.  J.  C.  P.  227  ;  25  W.  R.  373  ; 
Ritchie  &  Co.  v.  Sexton,  64  L,  T.  210.) 

The  jury  should  always  read  the  alleged  libel  through 
before  deciding  that  its  effect  is  injurious.  A  word  at  the 
end  may  alter  the  whole  meaning.  The  jury  must  look  at 
the  context.  If  in  one  part  appears  something  to  the 
plaintiff's  discredit,  in  another  something  to  his  credit,  ^'  the 
bane,"  and  the  "  antidote  "  should  be  taken  together.  The 
jury  should  not  dwell  on  isolated  passages,  but  judge  of  the 
publication  as  a  whole.  (Per  Lord  EUenborough,  C.J.,  in 
if.  V.  Lambert  and  Perry,  2  Camp.  398 ;  31  How.  St.  Tr. 
340 ;  per  Lord  Kenyon,  O.J.,  in  R.  v.  Reeves,  Peake,  Add. 
Cas.  84;  per  Fitzgerald,  J.,  in  R.  v.  Sullivan,  11  Cox, 
C.  C.  58.)  They  must  decide  first  what  in  their  opinion  any 
reasonable  man  would  understand  from  the  alleged  libel,  and 
then  it  will  be  easy  for  them  to  say  whether  it  is  a  libel  or  not. 

lllvstrationB. 

The  report  of  a  trial  for  libel  contained  some  strong  observations  against  the 
plaintiff,  which  were  indeed  a  necessary  part  of  the  report,  as  the  defendant  had 
justified.  At  the  end  it  was  stated  that  the  jury  found  a  verdict  for  the  plaintiff 
for  30/.  Heldf  that  the  publication,  taken  as  a  whole,  was  not  injurious  to  the 
plamtifF. 

Chalmers  v.  Payne,  2  C.  M.  &  B.  156;  5  Tyrw.  766 ;  1  Gale,  69. 
And  see  Hunt  v.  Alyar,  6  0.  &  P.  245,  post,  p.  110. 
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The  defendants  published  in  a  newspaper  certain  stories  about  the  plaintiff, 
and  then  added : — '*  I  do  not  venture  to  say  these  stories  are  true.'*  Held,  that  in 
spite  of  this  qualification  the  words  were  capable  of  being  reasonably  understood 
in  a  libellous  sense,  and  that  the  question  must  go  to  the  jury. 

Ritchie  A  Co.  v.  Sexton,  (H.  L.)  64  L.  T.  210 ;  55  J.  P.  389. 

Public  Offices,  Professions  and  Trades. 

Apart  from  words  which  injure  the  plaintiff  in  his  private 
character  and  reputation,  an  action  will  lie  for  words  which 
injure  him  in  his  office,  profession,  or  trade.  The  law  will 
protect  a  man  from  any  attack  which  tends  to  impair  his 
means  of  livelihood,  or  to  bring  upon  him  professional  or 
commercial  discredit.  Hence  words  may  be  libellous,  if 
written  of  one  man,  who  holds  a  public  office  or  carries  on 
a  profession  or  trade,  which  would  not  be  actionable  if  pub- 
lished of  another,  who  held  no  such  office,  or  did  not  follow 
such  profession  or  trade. 

Public  Offices. 

It  is  libellous  to  impute  to  any  one  holding  an  office  that  he 
has  been  guilty  of  improper  conduct  in  that  office,  or  has  been 
actuated  by  wicked,  corrupt,  or  selfish  motives  or  is  incom- 
petent for  the  post  which  he  holds.  And  it  is  not  necessary 
(as  it  is  in  cases  of  slander,  post,  p.  51)  that  the  person  libelled 
should  at  the  time  still  hold  that  office :  it  is  actionable  to 
impute  past  misconduct  when  in  office,  (ramiiter  v.  Coupland, 
6  M.  &  W.  108;  Boydell  v.  JoneSj  4  M.  ife  W.  at  p.  460;  Warman 
V.  HinCj  1  Jur.  820;  Goodbume  v.  Baumtauj  9  Bing.  532.) 

In  cases  of  slander  a  distinction  is  drawn  between  offices  of  profit 
and  offices  of  honour  merely,  such  as  that  of  justice  of  the  peace ; 
and  it  has  been  held  that  merely  to  impute  incompetency  or  want 
of  ability  (as  distinct  from  a  want  of  integrity  or  impartiality)  to  a 
man  whose  office  is  not  of  profit,  is  not  actionable,  see  p.  58. 
There  is  no  authority,  however,  for  supposing  that  an  action  of  libel 
would  not  lie,  if  such  words  were  printed  and  published.  And  see 
posty  p.  52. 

Illustrations. 

It  is  libellous  to  write  and  publish  of  an  ex-mayor  and  a  justice  of  the 
peace  that  during  his  mayoralty  he  was  guilty  of  partiality  and  corruption, 
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and  displayed  ignorance  of  his  duties;   and  this  notwithstanding  the  publio 
nature  of  the  offices  he  held. 

Parmiter  v.  Coupland,  6  M.  &  W.  105 ;  9  L.  J.  Ex.  202 ;  4  Jur.  701. 
Goodbtime  v.  Bowman y  9  Bing.  532. 
The  trostees  of  a  charity  can  sue  jointly  for  a  libellous  letter  published  in  a  news- 
paper imputing  to  them,  as  a  body,  improper  management  of  the  charity  funds. 
Booth  V.  BrUcoe,  2  Q.  B.  D.  496 ;  26  W.  R.  838. 
It  is  libellous  to  charge  an  overseer  of  a  parish  with  **  oppressive  conduct" 
towards  the  paupers. 

Woodard  v.  Dowsing^  2  M.  &  By.  74. 
A  placard  stating  of  a  certain  overseer  that  when  out  of  office  he  advocated 
low  rates,  when  in  office  he  advocated  high  rates,  and  that  the  defendant  would 
not  trust  him  with  bl.  of  his  property,  is  a  libel. 

Cheese  v.  Scales,  10  M.  &  W.  488 ;  12  L.  J.  Ex.  13. 
It  is  libellous  to  accuse  a  vestry  clerk  of  having  in  any  way  misapplied  the 
money  of  the  parish. 

May  V.  Brown,  3  B.  &  C.  113. 
It  is  libellous  to  charge  a  guardian  of  the  poor  with  having  been  during  the 
preceding  year  '*a  great  defaulter  '*  in  his  account. 

Warman  v.  Mine,  1  Jur.  820 ;   1  J.  P.  346. 
It  is  libellous  to  charge  the  clerk  to  the  justices  of  a  borough  with  corruption. 
Blagg  v.  Start,  10  Q.  B.  899 ;  16  L.  J.  Q.  B.  39 ;  11  Jur.  101. 

Professions. 

It  is  libellous  to  impute  to  a  member  of  any  profession, 
that  be  does  not  possess  the  skill  or  the  technical  knowledge 
necessary  for  the  proper  practice  of  such  profession,  or  that 
he  has  been  guilty  of  any  discreditable  conduct  in  his 
profession. 

lUiistraiions. 

Clergymen  and  Ministers. 
It  is  libellous  to  write  and  publish  of  a  Protestant  archbishop  that  he  attempted 
to  convert  a  Catholic  priest  by  offers  of  money  and  of  preferment  in  the  Church 
of  £ngland  and  Ireland. 

Archbishop  of  Tuam  v.  Robeson  and  another,  5  Bing.  17  ;  2  M.  &  P.  32. 
It  is  libellous  to  write  and  publish  of  a  clergymen  that  he  came  to  the 
performance  of  divine  service  in  a  towering  passion,  and  that  his  conduct  is 
calculated  to  make  infidels  of  his  congregation. 

Walker  v.  Brogden,  19  C.  B.  N.  S.  65 ;  11  Jur.  N.  S.  671 ;  13  W.  E. 

809;  12L.  T.  496. 
Qaihercole  v.  MiaU,  15  M.  &  W.  319 ;  15  L.  J.  Ex.  179;  10  Jur.  337. 
But  see  Kelly  v.  Tinling,  L.  E.  1  Q.  B.  699 ;  35  L.  J.  Q.  B.  231  ; 
12  Jur.  N.  S.  940 ;  14  W.  E.  51 ;  13  L.  T.  255. 
It  is  libellous  to  write  and  publish  of  a  dissenting  minister: — **  A  serious 
misunderstanding  has  recently  taken  place  amongst  the  Independent  Dis- 
senters of  Oreat  Marlow  and  their  pastor,  in  consequence  of  some  personal 
inTectives  publicly  thrown  from  the  pulpit  by  the  latter  against  a  young  lady 
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of  distiDguished  merit  and  spotless  reputation.    We  understand,  however,  that 
the  matter  is  to  be  taken  up  seriously. — Bucks  Chronicle,^* 
Edwards  v.  Bell  and  others^  1  Bing.  403. 
As  to  a  Roman  Catholic  priest,  see 

Heame  v.  Stowell,  12  A.  &  E.  719;  4  P.  &  D.  696;  6  Jur.  458. 

Medical  Meiu 

To  advertise  falsely  that  certain  quack  medicines  were  prepared  by  a  physician 
of  eminence  is  a  libel  upon  such  physician. 

Clark  V.  Freeman,  11  Beav.  112  ;  17  L.  J.  Ch.  142 ;  12  Jur.  149. 
It  is  libellous  to  describe  a  medical  practitioner  in  print  as  '*  the  Harley  Street 
Quack,  Physician  Extraordinary  to  several  ladies  of  distinction.'' 
Long  V.  Chubh,  5  C.  &  P.  55. 
Wells  V.  Webber,  2  F.  &  F.  715. 

Hunter  v.  Sharpe,  4  F.  &  F.  983;  15  L.  T.  421 ;  30  J.  P.  149. 
But  it  is  no  libel  to  write  and  publish  of  a  physician  that  he  has  met  homoeo- 
pathists  in  consultation ;  although  it  be  averred  in  the  declaration  that  to  do  so 
would  be  a  breach  of  professional  etiquette. 

Clay  V.  Boberts,  9  Jur.  N.  S.  580 ;  11  W.  R.  649 ;  8  L.  T.  397. 
Where  the  name  of  a  doctor  had  been  used  without  his  consent  in  an  advertLse- 
ment  of  a  patent  medicine  the  Court  declined  to  interfere. 
Dockrell  v.  Dougall,  78  L.  T.  840 ;  80  L.  T.  556. 

Barristers. 

To  write  and  publish  of  a  barrister  that  he  is  **  a  quack  lawyer  and  a  mounte- 
bank "  and  *'  an  impostor,"  is  actionable. 

Wakley  v.  Healey,  7  C.  B.  591 ;  18  L.  J.  C.  P.  241. 
iSfV  W,  Oarrow's  Case,  3  Chit.  Crim.  L.  884. 

Solicitors, 

It  is  libellous  to  compare  the  conduct  of  an  attorney  in  a  particular  case  to 
that  of  the  celebrated  firm  of  Quirk,  Gammon  and  Snap  in  *^  Ten  Thousand 
a  Year." 

Woodgate  v.  Bidout,  4  F.  &  F.  202. 
It  is  actionable  to  write  and  publish  of  a  solicitor  that  he  had  been  *'  severely 
reprimanded  by  one  of  the  Masters  of  the  Queen's  Bench  for  what  is  called  sharp 
practice  in  his  profession." 

Boijdell  V.  Jmies,  (1838)  4  M.  &  W.  446;  7  Dowl.  210. 
A  correct  report  in  the  Observer  of  certain  legal  proceedings  was  headed 
**  Shameful  conduct  of  an  attorney."     Held,  that  the  heading  was  a  libel,  even 
though  all  that  followed  was  protected. 

Clement  v.  Letvis,  3  Br.  &  Bing.  297;  3  B.  &  Aid.  702;  7  Moore,  200. 
An  information  was  granted  for  these  words  written  to  the  mayor  of  Rich- 
mond : — "I  am  sure  you  will  not  be  persuaded  from  doing  justice  by  any  little 
arts  of  your  town  clerk,  whose  consummate  malice  and  wickedness  against  me 
and  my  family  will  make  him  do  anything,  be  it  ever  so  vile." 
B.  V.  Waits,  (1743)  1  Wils.  22. 
Cory  V.  Bond,  2  F.  i&  F.  241. 
Words  complained  of: — **If  you  will  be  misled  by  an  attorney,  who  only 
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oonsidere  his  own  interest,  you  will  have  to  repenC  it :  you  may  think,  when  you 
hare  once  ordered  your  attorney  to  write  to  Mr.  Giles,  he  would  not  do  any 
more  without  your  further  orders,  but  if  you  once  set  him  about  it,  he  will  go  to 
any  length  without  further  orders.''  Ileldj  a  libel  on  the  attorney  who  had  been 
employed  to  write  to  Mr.  Giles. 

Oodson  V,  Homey  1  Br.  &  Bing.  7 ;  3  Moore,  223. 
The  libel  complained  of  was  headed — "How  Lawyer  B.  treats  his  clients," 
foDowed  by  a  report  of  a  particular  case  in  which  one  client  of  Lawyer  B.'s  had 
been  badly  treated.  That  particular  case  was  proved  to  be  correctly  reported, 
but  this  was  held  insufficient  to  justify  the  heading,  which  implied  that  Lawyer 
B.  generally  treated  his  clients  badly. 

Bishop  V.  Lcaimer,  4  L.  T.  775. 
Libel  complained  of,  that  the  plaintiiS,  a  proctor,  had  three  times  been  sus- 
pended from  practice  for  extortion.     Proof  that  he  had  once  been  so  suspended 
was  held  insufficient. 

Clarkwn  v.  Latv807i,  6  Bing.  266,  587 ;  3  M.  &  P.  605 ;  4  M.  &  P.  356. 
Blake  y.  Stevens  imd  others,  4  P.  &  F.  232 ;  11  L.  T.  543. 
It  is  libellous  to  impute  to  a  solicitor  **  disgraceful  conduct "  in  having  at  an 
election  disclosed  confidential  communications  made  to  him  professionally. 
Moore  v.  Terrell  and  others,  4  B.  &  Ad.  870 ;  1  N.  &  M.  559. 
But  it  is  not  a  libel  to  say  of  a  solicitor  that  he  wets  admitted  in  1879,  when 
be  was  admitted  in  1869. 

Raven  v.  Stevens  and  Stnis,  (1886)  3  Times  L.  B.  67. 

Singers  and  Actors. 

It  is  libellous  to  write  and  publish  of  an  actress  and  singer  that  her  perform- 
ance was  "the  only  touch  of  vulgarity"  in  a  variety  entertainment  in  which  she 
appeared,  and  that  a  song  sung  by  her  was  *' written  in  gross  bad  taste,"  which 
was  not  redeemed  by  her  manner  of  dancing. 

Co(mey  v.  Edeveain,  (1897)  14  Times  L.  E.  34. 

It  has  been  held  to  be  libellous  to  publish  a  programme  in  which  the  names  of 
the  singers  at  a  concert  are  arranged  in  such  an  order  that  the  plaintiff's  name 
does  not  occupy  a  position  worthy  of  her  professional  reputation. 
Russell  V.  Notcutt,  (1896)  12  Times  L.  B.  195. 

It  is  a  libel  to  write  and  publish  of  an  actor  that  it  would  be  conferring  a  benefit 
on  the  public  to  induce  him  to  return  to  **  his  old  profession,  that  of  a  waiter," 
when  in  fact  he  never  had  been  a  waiter. 

Duplamj  V.  Davis,  (1886)  3  Times  L.  E.  184. 

It  is  a  libel  on  an  actress,  in  the  way  of  her  profession,  to  print  and  publish 
words  that  imply  that  she  is  at  least  ten  years  older  than  she  really  is. 

ChatUlly.  Daily  Mail  Puhlishiny  Co.,  Ld,,  (1901)  18  Times  L.  E.  p.  167. 

^  plaintiffs  were  vocalists,  who  advertised  that  certain  publishers  had  given 
them  permission  **to  sing  any  morceaux  from  their  musical  publications."  The 
defendant  wrote  to  the  proprietors  of  certain  music  halls,  at  which  the  plaintiffs 
▼ere  engaged  to  sing,  stating  that  the  advertisement  was  calculated  to  lead  pro- 
prietors to  incur  penalties  under  the  Copyright  Act,  as  he  held  the  power  of 
attorney  over  the  performing  rights  of  certain  publications  belonging  to  two  of 
the  publisbers  specified  in  the  advertisement,  and  that  one  of  these  firms  had 
infonned  him  that  they  had  granted  no  such  permission  as  that  claimed  by  the 
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plaintiffs.    Held,  that  the  words  were  capable  of  a  libellous  meaning,  and  that 

the  case  was  one  for  a  jury. 

Hart  and  another  v.  Wall,  (1877)  2  C.  P.  D.  146 ;  46  L.  J.  C.  P.  227  ; 

26  W.  R  373. 

As  to  publishing  the  name  of  a  professional  musician  in  a  '*  black  list,*'  see 

Newton  v.  Amalgamated  Miisiciatis*  UnioUj  (1896)  12  Times  L.  R.  623, 

post,  403. 

Authors. 

To  write  and  publish  falsely  that  the  plaintiff  edited  the  third  edition  of  a 
law  book  is  actionable,  if  the  book  is  proved  to  be  full  of  inaccuracies  which 
would  seriously  prejudice  the  plaintiff's  reputation. 

Archholdy.  Sweet,  1  Moo.  &  Rob.  162;  5  C.  &  P.  219. 
Of.  Mantonand  others  v.  Bales,  (1845)  1  0.  B.  444. 
So  to  represent  that  the  plaintiff  is  the  author  of  a  mutilated  edition  of  a 
portion  of  his  book  may  be  a  libel  on  him. 

Lee  V.  Qihbiiigs,  (1892)  67  L.  T.  263. 
Seeley  v.  Fisher,  (1841)  11  Sim.  581. 
To  write  and  publish  falsely  that  the  plaintiff  is  the  author  of  a  play,  the  plot  of 
which  turns  on  adultery,  is  a  libel  on  him ;  it  is  not  a  fail*  comment  on  his  play. 
Merivale  and  wife  v.   Carsmi,  20  Q.  B.  D.   275 ;  36  W.  R.  231 ;    58 
L.T.  331;  52  J.  P.  261. 

Journalists, 

It  is  libellous  to  impute  to  the  editor  and  proprietor  of  a  newspaper  that  in 
advocating  the  sacred  cause  of  the  dissemination  of  Christianity  among  the 
Chinese,  he  was  an  impostor,  anxious  only  to  put  money  into  his  own  pocket  by 
extending  the  circulation  of  his  paper ;  and  that  he  had  published  a  fictitious 
subscription  list  with  a  view  to  induce  people  to  contribute. 

Campbell  v.  Spottisivoode,  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185 ;  9  Jur. 
N.  S.  1069 ;  11  W.  B.  569;  8  L.  T.  201. 
It  is  libellous  to  call  the  editor  of  a  newspaper  **  a  libellous  journalist." 

Wakley  v.  Cooke  and  Healey,  4  Exch.  511 ;  19  L.  J.  Ex.  91. 
It  is  a  libel  on  the  war-correspondent  of  a  newspaper  to  accuse  him  of 
intriguing  with  private  soldiers  against  their  officers  in  a  manner  '*  destructive  of 
all  discipline." 

Williams  v.  Beresford-Hope,  (1886)  3  Times  L.  R.  20. 
The  plaintiff  was  a  physician  and  the  editor  of  a  periodical  called  The  London 
Medical  and  Bhi/sical  Journal.  The  defendant  published  words  tending  to  cast 
ridicule  on  the  plaintiff  as  an  editor,  which,  the  defendant  alleged,  referred  to 
the  plaintiff  only  as  an  author.  Held,  that  if  the  jury  thought  the  words  were 
not  a  fair  comment,  the  plaintiff  was  entitled  to  a  verdict. 
MacLeod  v.  Wakley,  3  C.  &  P.  311. 

Newspaper  Proprietors. 

It  is  a  libel  on  the  proprietor  and  publisher  of  a  newspaper  to  say  that  its 
advertisement  columns  are  swollen  with  advertisements  copied  from  other  news- 
papers without  any  order  for  their  insertion. 

Latimer  v.  Western  Morning  News  Co.,  25  L.  T.  44. 

It  is  libellous  to  write  and  publish  that  a  newspaper  has  a  separate]  page 
devoted  to  the  advertisements  of  usurers  and  quack  doctors,  and  that  the  editor 
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takes  respectable  advertisements  at  a  cheaper  rate  if  the  advertisers  will  consent 
to  their  appearing  in  that  page. 

BusM  and  another  v.  Webster,  23  W.  B.  59. 
It  is  not  libellous  for  one  newspaper  to  call  another  *'  the  most  vulgar,  ignorant 
and  scnrrilous  journal  ever  published  in  Great  Britain ;  '*  but  it  is  libellous  to 
add,  *'  it  is  the  lowest  now  in  circulation ;  and  we  submit  the  fact  to  the  con- 
sideration of  advertisers ;  "  for  that  affects  the  sale  of  the  paper  and  the  profits  to 
be  made  by  advertising.     (Lord  Kenyon,  C.J.) 
Heriot  V.  Stmirt,  1  Esp.  437. 
It  is  a  Hbel  to  write  of  the  owner  of  a  newspaper  that  he  endeavours  to  grind 
down  Mb  workmen  by  improperly  reducing  their  wages,  that  his  newspaper  is 
almost  defunct,  and  that  the  greater  part  of  the  advertisements  in  the  newspaper 
are  fictitious. 

Harrison  v.  Pearce,  32  L.  T.  (Old  S.)  298;  1  F.  &  F.  567. 
"  No  doubt  offensive  language  applied  to  a  newspaper  may  cast  a  reflection, 
and  be  miderstood  as  casting  a  reflection,  upon  persons  connected  with  the 
newspaper.  But  it  clearly  cannot  be  maintained  that  every  imputation  upon 
a  newspaper  is  a  personal  imputation  upon  everybody  connected  with  the  news- 
paper. Whether  it  is  an  imputation  which  would  attach  to  any  individual, 
and,  if  so,  to  whom,  must  depend  in  each  case  upon  the  language  used  and  upon 
the  circmnstanoes." 

Per  Lord  Herschell,  L.C.,  in  Australian  Newspaper  Co,,  Limited  v. 
Dennett,  (1894)  A.  C.  at  p.  288 ;  63  L.  J.  P.  0.  105 ;  70  L.  T.  597  ; 
58  J.  P.  604 ;  6  B.  484. 

Other  Professions, 

It  is  libellous  to  impute  to  a  certificated  master  mariner  drunkenness  when  in 
charge  of  his  ship,  or  other  misconduct  or  incapacity  in  the  management  of  his 
ship,  or  that  he  is  an  habitual  drunkard.  ' 

HarwfH)d  v.  Green,  3  C.  &  P.  141. 

Coxhewl  V.  Richards,  2  C.  B.  569 ;  15  L.  J.  C.  P.  278  ;  10  Jur.  984. 
It  is  a  libel  on  an  architect  to  print  and  publish  of  him  that  his  plans  are 
worthless. 

Henwood  v.  Harrison,  L.  B.  7  C.  P.  606,  628  ;  41  L.  J.  C.  P.  206 ;  20 

W.  B.  1000;  26L.  T.  938. 

Where  an  architect  is  engaged  to  execute  certain  work,  it  is  a  libel  upon  him 

in  the  way  of  his  profession  to  write  to  his  employers  asserting  that  he  has  no 

experience  in  that  particular  kind  of  work,  and  is  therefore  unfit  to  be  entrusted 

with  it. 

Botterill  and  another  v.  Whytehead,  41  L.  T.  588. 
It  is  libellous  to  write  and  publish  of  a  quantity  surveyor  that  there  are  great 
errors  in  the  quantities  taken  out  by  him. 

Sadijroce  v.  Hde,  (1901)  2  K.  B.  1 ;  70  L.  J.  K  B.  455 ;  49  W.  B. 
473 ;  84  L.  T.  647. 
Where  two  architects  designed  certain  public  buildings,  and  one  of  them 
published  pictures  of  the  buildings,  saying  that  they  were  designed  by  himself, 
without  any  reference  to  his  fellow  architect,  it  was  held  that  the  omission 
of  the  plaintiff's  name  did  not  constitute  a  libel  on  him. 
Orten  v.  Archer,  (1891)  7  Times  L.  B.  542. 
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Traders. 


Any  printed  or  written  words  are  libellous  which  impeach 
the  credit  of  any  merchant  or  trader  by  imputing  to  him 
bankruptcy,  insolvency,  or  even  embarrassment,  either  past, 
present,  or  future,  or  which  impute  to  him  fraud  or  dis- 
honesty or  any  mean  or  dishonourable  conduct  in  his 
business,  or  which  impugn  his  skill  or  otherwise  injure  him 
in  the  way  of  his  trade  or  employment. 

"  The  law  has  always  been  very  tender  of  the  reputation  of 
tradesmen,  and  therefore  words  spoken  of  them  in  the  way  of 
their  trade  will  bear  an  action  that  will  not  be  actionable  in  the  case 
of  another  person,  and  if  bare  words  are  so,  it  will  be  stronger  in  the 
case  of  a  libel  in  a  public  newspaper  which  is  so  diffusive."  {Per 
curiam  in  Hainnan  v.  Delatiy,  2  Str.  898 ;  1  Barnard.  289 ;  Fitz. 
121.) 

Illustrations. 

The  printers  of  a  newspaper,  by  a  mistake  in  setting  up  in  type  the  announce- 
ments from  the  London  Gazette,  placed  the  name  of  the  plaintiffs  firm  under  the 
heading  "  First  Meetings  under  the  Bankruptcy  Act'*  instead  of  under  *' Disso- 
lutions of  Partnership.'*  An  ample  apology  was  inserted  in  the  next  issue :  no 
damage  was  proved  to  have  followed  to  the  plaintiff :  and  there  was  no  sugges- 
tion of  any  malice.  In  an  action  for  libel  against  the  proprietors  of  the  paper, 
the  jiuy  awaided  the  plaintiff  50^.  damages,  ffeld,  that  the  publication  was 
libellous,  and  that  the  damages  awarded  were  not  excessive. 

Shepheard  v.  Whitaker,  L.  B.  10  C.  P.  502 ;  32  L.  T.  402. 
[N.B. — ^The  chief  clerk  thought  lOl.  sufficient  in  a  very  similar  case,  Stuhbs  v. 
Marsh,  15  L.  T.  312.] 

It  is  libellous  to  write  of  a  bank  as  '*  now  in  liquidation  **  when  no  steps  have 
been  taken,  or  are  in  contemplation,  with  a  view  to  liquidation. 

London  and  Northern  Bank,  Limited  v.    George  Neumes,    Limited, 
(1899)  16  Times  L.  B.  76. 
It  is  libellous  to  advertise  that  a  certain  optician  is  '*  a  licensed  hawker  '*  and 
**  a  quack  in  spectacle  secrets.** 

Keyzor  and  another  v.  Newcomh,  1  P.  &  F.  559. 
It  is  a  libel  on  a  firm  of  pianoforte  makers  to  publish  that  they  carry  on  a 
■**  pernicious  system  of  sweating  **  at  their  works. 

Collard  V.  Marshall,  (1892)  1  Ch.  571 ;  61  L.  J.  Ch.  268  ;  40  W.  R.  473. 

It  is  a  libel  on  a  colliery  proprietor  to  publish  of  him  that  he  **  locked  his  men 

out  of  their  pits  for  six  weeks,  until  stocks  were  cleared  out  and  coal  had  reached 

a  fabulous  price ;  and  then  his  conscience  would  not  allow  him  to  starve  the  poor 

miner  any  longer.** 

Bayley  v.  Edmunds  and  others,  (1895)  11  Times  L.  R.  537. 
It  is  a  libel  on  a  firm  of  merchants  to  publish  of  them  that  they  "have 
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deliberately  and  persistently  boycotted  five  lightermen  who  were  in  their  employ, 
because  they  are  members  ol  a  trades  union.*' 

Fink  V.  Federation  of  Trades  Unions,  67  L.  T.  258. 

It  is  actionable  to  put  a  man's  name  on  a  *'  black  list/'  with  the  object  of 

inducmg  people  not  to  have  business  dealings  with  him,  or  to  bring  him  into 

public  odium  and  contempt.     *'  Black  lists  are  real  instruments  of  coercion,  as 

eyery  man  whose  name  is  on  one  soon  discovers  to  his  cost. ' '    Per  Lord  Lindley  in 

Quinn  V.  Leaihm,  (1901)  A.  0.  495  ;  70  L.  J.  P.  C.  76;  50  W.  E.  139; 

85  L.  T.  289 ;  65  J.  P.  708. 
Trolhtpe  and  Sons  v.  London  Building  Trades  Federation ^  (1895)  72 
L.  T.  342 ;  11  Times  L.  B.  228,  280,  and  see  post,  p.  403. 
It  is  a  Ubel  to  write  and  publish  of  a  licensed  victualler  that  his  licence  has  been 
refused ;  as  it  suggests  that  he  had  committed  some  breach  of  the  licensing  laws. 
Bignell  v.  Buzzard,  3  H.  &  N.  217  ;  27  L.  J.  Ex.  355. 
The  plaintiff,  who  had  formerly  been  a  member  of  the  defendant's  firm  of  H.  & 
Sons,  was  carrying  on  a  similar  business  by  himself  under  the  name  of  H.  &  Co. 
The  defendants  brought  an  action  against  the  plaintiff  for  passing  himself  off 
fts  a  member  of  their  firm.    The  judge  at  the  trial  was  satisfied  that  no  such 
representation  had  been  made  and  dismissed  the  action.     It  appeared  that  such 
i  representation  had  on  two  or  three  occasions  been  made  by  the  plaintiff's  agent 
without  his  knowledge,  and  the  plaintiff  gave  an  undertaking,  which  was  inserted 
in  the  judgment,  that  he  would  never  make  such  a  representation.     The  defen- 
dants issued  a  circular  relating  to  the  litigation,  stating  that  by  the  judgment  the 
plaintiff  had  been  ordered  not  to  represent  that  his  firm  was,  or  that  the  defen- 
dants' firm  was  not,  the  original  firm  of  H.  &  Sons,  and  that  they  had  been  com- 
pelled to  issue  such  circidar  through  finding  that  serious  misrepresentations  were 
in  circulation  to  their  prejudice.    Held,  that  this  was  a  libel  on  the  plaintiff  and 
that  he  was  entitled  to  an  injunction  without  proof  of  special  damage. 

Hayward  &  Co,  v.  Hay  ward  and  Sons,  (1886)  34  Ch.  D.  198  ;  56  L.  J. 
Ch.  287  ;  35  W.  E.  392 ;  55  L.  T.  729. 
It  is  libellous  to  write  and  publish  of  the  plaintiff  that  he  regularly  or  pur- 
posely supplied  bad  and  unwholesome  water  to  ships,  whereby  the  passengers 
were  made  ill. 

Solomon  v.  Lawson,  8  Q.  B.  823 ;  15  L.  J.  Q.  B.  253  ;  10  Jur.  796. 
Barnard  v.  Salter,  W.  N.  1872,  p.  140. 
It  is  libellous  to  write  and  publish  of  a  dairyman  that  the  mUk  supplied  by  him 
is  "  three  quarts  short "  of  the  proper  measure. 

Beamish  v.  Dairy  Supply  Co,,  Limited,  (1897)  13  Times  L.  E.  484. 
It  is  Ubellous  to  write  and  publish  of  the  plaintiff  that  he  endeavours  to 
kU  the  articles  which  he  manufactures  under  a  well-known  trade  name  which  he 
has  no  right  to  use. 

Thorley's  CaUle  Food  Co,  v.  Massam,  14  Ch.  D,  763 ;  28  W.  E.  295, 

966;  41  L.  T.  542;  42  L.  T.  851. 
Anderson  v.  Liehig^a  Extract  of  Meat  Co,,  45  L.  T.  757. 
Liebig^B  Extract  of  Meat  Co,  v.  Anderson,  55  L.  T.  206. 
Hatchard  v.  Mige  and  others,  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  B.  397 ;  35 
W.  R.  576 ;  56  L.  T.  662,  post,  p.  35. 
Partners  may  sue  jointly  for  a  libel  defamatory  of  the  partnership. 

Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  637 ;  8  Ir.  L.  E.  418 ;  post,  p.  550. 
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So  a  company  or  corporation  can  sue  even  one  of  their  own  members  for  a  libel 
relating  to  their  management  of  their  business. 

Williams  v.  Beaunwnt,  10  Bing.  260 ;  3  Moore  &  Sc.  705. 
Metropolitan  Omnihua  Co.  v.  Hawkins^  4  H.  &  N.  87 ;  28  L.  J.  Ex. 

201 ;  0  Jur.  N.  S.  226 ;  7  W.  B.  265  ;  32  L.  T.  (Old  S.)  281. 
South  Hetton  Coal  Co.,  Limited  v.  North  Eastern  News  Association, 
(1894)  I  a  B.  133  ;  63  L.  J.  Q.  B.  293 ;  42  W.  E.  322  ;  69  L.  T.  844. 
A  married  woman  trading  under  her  own  name  may  sue  as  a  trader,  without 
joining  her  husband,  for  a  libel  on  her  in  the  way  of  her  trade. 

Per  Brett,  J.,  in  Summers  v.  City  Bank,  L.  R.  9  0.  P.  583 ;  43  L.  J. 

C.  P.  261. 
And  see  45  &  46  Vict.  c.  75,  s.  1 ,  po«<,  pp.  530 — 539. 
And  see  cases  collected  in  Chapter  Y.,  post,  p.  104. 

Sometimes  also  an  attack  upon  a  thing  may  be  defama- 
tory of  the  owner  of  that  thing,  or  of  others  immediately 
connected  with  it.  But  this  is  only  so  where  an  attack 
upon  the  thing  is  also  an  indirect  attack  upon  the  individual. 
If  the  words  do  not  involve  any  reflection  upon  the  personal 
character  or  the  professional  or  commercial  reputation  of 
some  person  they  are  not  defamatory,  and  therefore  are  not 
actionable  unless  they  fall  within  the  rules  relating  to  actions 
on  the  case  (as  to  which  see  Chapter  IV.,  post^  p.  73).  But 
to  impute,  for  example,  that  the  goods  which  the  plaintiff 
sells  or  manufactures  are  adulterated  to  his  knowledge 
is  a  distinct  charge  against  the  plaintiff  of  fraud  and 
dishonesty  in  his  trade. 

''  While  mere  criticism  upon  a  manufacture  or  goods  is  lawful, 
an  imputation  upon  a  man  in  the  way  of  his  trade  is,  even  without 
special  damage,  properly  the  subject  of  an  action.  ...  It  is  quite 
possible  to  make  a  reflection  which,  by  the  mere  form  of  expression, 
would  seem  to  be  only  a  criticism  of  goods,  but  nevertheless  would 
involve  a  reflection  upon  the  seller  or  maker.  Gould  it  be  gravely 
argued  that  to  say  of  a  fishmonger  that  he  was  in  the  habit  of 
selling  decomposed  fish  would  not  be  a  libel  on  him  in  the  way  of 
his  trade  ?  And  if  so,  would  it  not  be  a  mere  juggle  with  language 
to  alter  the  form  of  that  allegation  and  to  say  that  all  the  fish  in 
A.'s  shop  is  decomposed  ?  Or  to  say  of  a  baker  that  such  a  baker's 
bread  is  always  unwholesome  ?  In  each  of  these  cases  you  could 
adopt  a  form  of  speech  which  would  seem  only  to  deal  with  the 
article  sold  or  manufactured,  but  in  each  case  it  would  tend  to,  and 
probably  would  succeed  in  destroying  the  trade  of  the  person  thus 
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referred  to."  (Per  Lord  Halsbury,  L.C.,  in  Linotype  Co.^  Limited  v. 
British  Empire  Type-setting  Machine  Co.^  Limited,  (1899)  81  L.  T. 
881 ;  15  Times  L.  B.  524 ;  and  see  the  observations  of  Lord 
Esher,  M.B.,  in  South  Hetton  Coal  Co.  v.  North  Eastern  News 
Association,  (1894)  1  Q.  B.  at  p.  139.) 

Illustrations. 
The  defendant  published  an  advertisement  in  these  words : — *'  Whereas  there 
was  an  acoount  in  the  Craftsman  of  John  Harman,  gunsmith,  making  guns  of 
two  feet  six  inches  to  exceed  any  made  by  others  of  a  foot  longer  (with  whom  it 
is  supposed  he  is  in  fee),  this  is  to  advise  all  gentlemen  to  be  cautious,  the  said 
gunsmith  not  daring  to  engage  with  any  artist  in  town,  nor  ever  did  make  such  an 
experiment  (except  out  of  a  leather  gun),  as  any  gentleman  may  be  satisfied  of 
at  the  Cross  Guns  in  Longacre."  Heldt  a  libel  on  the  plaintiff  in  the  way  of  his 
trade.    Verdict  for  the  plaintiff.     Damages  50^. 

Harman  v.  Delany, {IIZI)  2  Stra.  898;  I  Barnard.  289,  438 ;  Fitz.  121. 

It  is  libellous  to  write  and  publish  of  a  bookseller  that  he  publishes  and  sells 

books  of  an  absurd,  immoral,  and  improper  tendency  and  description  for  children. 

TalaH  v.  Tipper,  (1808)  1  Camp.  360. 

It  is  a  libel  on  a  shipowner  and  on  him  in  the  way  of  his  trade  to  write  and 

pnblifih  that  his  ship  is  unseaworthy.      '*  It  is  as  bad  as  saying  of  a  wine 

merchant  that  his  wine  is  poisoned,  or  of  a  tea  merchant  that  his  tea  is  made 

green  by  drying  it  on  copper." 

Ingram  v.  Lawson,  (1840)  6  Bing.  N.  C.  212 ;  8  Sc.  471,  479 ;  4  Jur. 
151 ;  9  0.  &  P.  326. 
A  declaration  alleged  that  the  plaintiff  carried  on  the  trade  of  an  engineer, 
and  was  the  inventor  of,  and  sold,  goods  called  ''  self-acting  tallow  syphons  or 
lubricators/'  and  that  the  defendant  published  of  the  plaintiff  in  his  said  trade 
and  as  such  inventor,  as  follows : — "  This  is  to  caution  parties  employing  steam 
power  from  a  person,  offering  what  he  calls  self-acting  tallow  syphons  or  lubri- 
cators, stating  that  he  is  the  sole  inventor,  manufacturer  and  patentee,  thereby 
monopolising  high  prices  at  the  expense  of  the  public.  B.  Harlow  (the  defen- 
dant) takes  this  opportunity  of  saying  that  such  a  patent  does  not  exist,  and 
that  he  has  to  offer  an  improved  lubricator,  which  dispenses  with  the  necessity 
of  using  more  than  one  to  a  steam  engine,  thereby  constituting  a  saving  of  50 
per  cent,  over  every  other  kind  yet  offered  to  the  public.  Those  who  have  already 
adopted  the  lubricators  against  which  R  H.  would  caution,  will  find  that  the  tallow 
is  wasted  instead  of  being  effectually  employed  as  professed."  No  innuendo  was 
put  upon  the  words,  and  no  special  damage  was  alleged.  Held  (on  demurrer), 
no  libel  on  the  plaintiff,  either  generally  or  in  the  way  of  his  trade. 

Evans  v.  Harlow,  (1844)  5  Q.  B.  624 ;  13  L.  J.  Q.  B.  120 ;  8  Jur.  571 ; 
D.  &  M.  507. 
In  this  case  Patteson,  J.,  said  (at  p.  633) :  *^  This  is  not,  in  effect,  a  caution 
against  the  plaintiff  as  a  tradesman  in  the  habit  of  selling  goods  which  he  knows 
to  be  bad ;  if  it  were,  it  would  be  a  libel  upon  him  personally :  but  it  is  a  caution 
against  the  goods,  suggesting  that  the  articles  which  the  plaintiff  sells  do  not 
answer  their  purpose ;  which  is  not  actionable  unless  it  were  shown  that  the 
plaintiff,  by  reason  oi  the  publication,  was  prevented  from  seUing  his  goods  to  & 
Pwticukr  person." 
O.L.8.  D 
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So  where  one  tradesman  wrote  and  published  words  disparaging  the  goods  of 
a  rival  trader,  and  no  special  damage  was  alleged,  and  the  innuendo  did  not 
allege  any  imputation  defamatory  of  the  plaintiff,  either  generally  or  in  the  way 
of  his  trade,  it  was  held  on  demurrer  that  no  action  lay. 

Young  and  others  y.  Macrae,  (1862)  3  B.  &  S.  264 ;  32  L.  J.  Q.  B.  6 ; 
11  W.  B.  63 ;  9  Jur.  N.  S.  639 ;  7  L.  T.  354. 
It  is  libellous  to  write  and  publish  that  the  guano  sold  by  the  plaintiff  is  a 
mixture  of  sand,  sawdust,  and  other  worthless  compounds. 
Salmon  v.  Isaac,  (1869)  20  L.  T.  885. 
It  is  a  libel  on  the  proprietor  and  publisher  of  a  newspaper  to  say  that  the 
advertisement  columns  of  the  newspaper  are  swollen  with  advertisements  copied 
from  other  newspapers  without  any  order  for  their  insertion. 

Latimer  v.  Western  Morning  News  Co.,  (1871)  25  L.  T.  44. 
And  see  Bussell  and  another  v.  Webster,  (1874)  23  W.  B.  59. 
The  plaintiffs  were  manufacturers  of  bags,  and  had  manufactured  a  bag  which 
they  called  the  ''Bag  of  Bags."  The  defendant  printed  and  published  the 
following  words : — **  As  we  have  not  seen  the  Bag  of  Bags,  we  cannot  say  that  it 
is  useful,  or  that  it  is  portable,  or  that  it  is  elegant.  AU  these  it  may  be,  but 
the  only  point  we  can  deal  with  is  the  title,  which  we  think  very  silly,  very 
slangy,  and  very  vulgar ;  and  which  has  been  forced  upon  the  notice  of  the 
public  ad  nauseam"  Mellor  and  Hannen,  JJ.,  held  that  these  words  were 
capable  of  being  construed  as  disparaging  the  plaintiffs  in  the  way  of  their 
business,  and  that  the  case  must  therefore  go  to  the  jury.  Lush,  J.,  dissented, 
as  in  his  opinion  the  words  were  not  capable  of  being  a  libel  upon  the  plaintiffs 
either  personally  or  in  the  way  of  their  trade. 

Jenner  and  another  v.  A^Beckett,  (1871)  L.  R.  7  Q.  B.  11 ;  41  L.  J. 

a  B.  14 ;  20  W.  B.  181 ;  25  L.  T.  464. 

Where  the  defendant  wrote  and  published  of  the  plaintiffs  that  they  were 

**  seeking  to  foist  upon  the  public  an  article  which  they  pretend  is  the  same  as 

that  manufactured  by  the  late  Joseph  Thorley,"  it  was  held  that  this  was  a  libel 

on  the  plaintiffs  in  the  way  of  their  trade. 

Thorley*s  CaUle  Food  Co,  v.  Massam,  (1879)  14  Ch.  D.  763 ;  28  W.  R. 
295,  966 ;  41  L.  T.  542 ;  42  L.  T.  851. 
It  is  a  libel  to  write  and  publish  of  a  firm  which  exports  needles  words  that 
imply  that  their  needles  are  not  an  honest  and  independent  make  of  needles, 
but  are  a  spurious  imitation  of  those  made  by  another  and  a  well-known  firm. 

Thomas  v.  Williams,  (1880)  14  Ch.  D.  864 ;  49  L.  J.  CL  605 ; 
28  W.  B.  983;  43L.  T.  91. 
In  certain  lawsuits  the  Courts  had  held  that  the  words  *'  Liebig's  Extract  of 
Meat "  were  only  a  descriptive  title,  and  that  any  person  in  this  country  may 
make  such  extract  according  to  Liebig*s  receipt  and  seU  it  under  the  above  title, 
or  as  "  Baron  Liebig's  Extract,"  and  may  use  a  photograph  of  Baron  Liebig. 
The  defendant  sold  extract  of  meat  with  wrappers  containing  the  words  :  **  This 
is  the  only  genuine  brand,"  and  stating  that  he  was  the  ''founder  and  sole 
proprietor  of  Brand  Baron  Liebig."  Held,  that  the  plaintiffis  were  entitled  to 
an  injunction,  as  the  words  "  only  genuine  "  misrepresented  the  result  of  the 
preceding  litigation,  implied  that  the  plaintiffs*  goods  were  not  genuine,  and 
were  injurious  to  the  plaintiffs  in  the  way  of  their  trade. 

Liebig^ s  Extract  of  Meat  Co.,  Limited  v.  Anderson,  (1886)  55  L.T.  206, 
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The  defendants  publislied  an  advertisement  in  the  following  terms : — '^  Caution : 
Delmonico  Champagne.  Messrs.  D.  &  Co.  finding  that  wine  stated  to  be 
Dehnonico  Champagne  is  being  advertised  for  sale  in  Great  Britain,  hereby  give 
notice  that  such  wine  cannot  be  the  wine  it  is  represented  to  be,  as  no 
champagne  shipped  imder  that  name  can  be  genuine  imless  it  has  their  names 
<m  the  labels."  They  further  announced  that  if  such  wines  were  shipped  from 
France  they  should  take  legal  proceedings.  Held,  that  this  was  a  libel  on  the 
plaintiff,  as  charging  him  with  being  a  dishonest  man,  and  a  libel  on  him  in  the 
way  of  his  trade  as  being  a  dishonest  wine  merchant. 

Haickard  v.  Mege,  (1887)  18  Q.  B.  D.  771 ;  66  L.  J.  a  B.  397 ; 
35  W.  E.  576 ;  66  L.  T.  662. 
It  IB  libellous  to  write  and  publish  of  a  colliery  company  that  the  cottages  let 
by  Uiem  to  their  workmen  are  situate  in  a  highly  insanitary  villsige,  and  are  for 
&e  most  part  unfit  for  human  habitation,  from  absence  of  proper  and  decent 
conveniences,  from  inadequate  accommodation  for  the  occupants,  and  from  want 
of  sufficient  water  supply. 

South  Hetton  Coal  Co.,  Limited  v.  North  Eastern  News  Association, 

Limited,  (1894)  1  a  B.  133;  63  L.  J.  Q.  B.  293;  42  W.  E.  322 ; 

69  L.  T.  844. 

The  plaintiff  was  the  manager,  conductor,  and  part-proprietor  of  a  newspaper, 

printed  and  published  in  Market  Street,  Sydney,  and  known  as  the  Evening 

News,     The  defendants  conducted   a  rival  newspaper.     The  Evening  News 

contained  an  account  of  a  boat-race,  in  which  it  was  stated  that  the  race  had 

been  won  by  M.,  whereas,  as  appeared  from  the  context,  it  had  been  won  by  K. 

The  defendants  thereupon  in  their  newspaper  published  this  paragraph: — 

"  According  to  the  Market  Street  Ananias,  both  K.  and  M.  won  the  boat-race 

yesterday.    Poor  little  silly  Noozy."     Held,  that  as  the  word  **  Ananias"  was 

used  in  relation  to  the  newspaper  and  not  to  the  plaintiff  individually,  there  was 

no  personal  imputation  on  the  plaintiff,  and  that  the  jury  had  properly  found  a 

verdict  for  the  defendants. 

Australian  Newspaper  Co.  v.  Bennett,  (1894)  A.  C.  284 ;  63  L.  J.  P.  C. 
105;  70L.  T.  697. 
The  plaintiffs  carried  on  the  business  of  paint  manufacturers,  and  exported  a 
large  quantity  of  zinc  to  the  East.  The  defendants,  who  carried  on  a  similar 
business,  published  a  report,  saying  that  their  white  zinc  was  superior  to  that  of 
thepkintifib,  which  was  headed: — *'  Copy  of  a  report  of  a  trial  of  Bell  Brand 
(knuine  White  Zinc  in  comparison  with  Hubbuck's  Patent  White  Zinc,''  which 
the  plaintiffs  alleged  to  mean  that  the  defendants*  white  zinc  was  genuine,  but 
the  plaintiffs'  was  not  genuine.  Held,  that  these  words  did  not  amount  to  a 
defamatory  libel. 

Hubhuck  and  Sons  v.  Wilkinson,  Heywood  and  Clark,  (1899)  1  Q.  B. 

86 ;  68  L.  J.  a  B.  34 ;  79  L.  T.  429. 

But  see  Alcott  v.  Millar's  Karri  &  Jarrah  Forests,  Ltd.,  and  another, 

(1904)  21  Times  L.  E.  30. 

The  plaintiffs  and    defendants  were  rival   manufacturers  of   type-setting 

machinery.    The  defendants  sent  to  a  newspaper  for  publication  the  following 

paiagiaph: — "The  Empire  Type-setter  in  Ajnerica:   The  Union  Printer  and 

-American  Craftsman,  the  most  wideawake  and    spirited  of  American  trade 

joonials,  has  recently  contained  several  references  to  the  Empire  composing 
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machines,  which  were  installed  in  the  office  of  the  New  York  Evening  Sun  with 
such  a  flourish  of  trumpets.  From  these  paragraphs  we  gather  that  five 
machines  altogether  have  been  employed  in  this  office — ^the  first  being  introduced 
some  time  in  the  month  of  February  last,  and  the  other  four  commencing 
operations  on  the  9th  March  last.  So  short-lived,  however,  does  this  installation 
appear  to  have  been,  that  we  learn  the  machines  were  discontinued  on  Wednes- 
day, the  29th  April,  and  now  the  Empire  Company  is  in  receipt  of  notice  to  remove 
them  altogether  in  the  course  of  a  few  days.  This  will  be  a  very  serious  blow 
for  this  machine."  The  jury  found  that  these  words  meant  to  impute  that  the 
plaintiffs  were  knowingly  selling  worthless  machines.  Verdict  for  the  plaintifEs 
for  500/.  Held,  by  the  House  of  Lords,  that  as  the  words  imputed  that  the 
plaintifPfl  sold  bad  and  worthless  machines,  and  as  such  an  imputation  was 
capable  of  being  a  libel  on  the  plaintiffs  in  the  way  of  their  trade,  the  question 
was  properly  left  to  the  jury,  and  that  their  verdict  could  not  be  disturbed. 

Linotype  Co.^  Limited  v.  British  Empire  Type-setting  Machine  Co,, 
Limited,  (1899)  81  L.  T.  331 ;  16  Times  L.  E.  624. 


CHAPTER   m. 

SLANDER. 

Words  which  are  clearly  defamatory  when  written  and 
published  may  not  be  actionable  when  merely  spoken. 
The  reasons  for  the  distinction  have  been  already  discussed, 
ante,  pp.  2 — 4.  Spoken  defamatory  words  are  actionable 
whenever  special  damage  has  in  fact  resulted  from  their 
use.  They  are  also  actionable  when  the  imputation  cast  by 
them  on  the  plaintiff  is  on  the  face  of  it  so  injurious  that 
the  Court  will  presume,  without  any  proof,  that  his  reputa- 
tion has  been  thereby  impaired.  And  the  Court  will  so 
presnme  in  four  cases  : — 

I.  Where  the  words  charge  the  plaintiff  with  the  com- 
mission of  a  crime ;  or, 

n.  Impute  to  him  a  contagious   disease  tending  to 
exclude  him  from  society ;  or, 

in.  Are  spoken  of  him  in  the  way  of  his  office,  pro- 
fession, or  trade ;  or, 

IV.  Impute  unchastity  or  adultery  to  any  woman  or 
girl. 

In  no  other  case  are  spoken  words  actionable,  unless 
they  have  caused  some  special  damage  to  the  plaintiff. 

I.   Where  the  Words  impute  a  Crime. 

Spoken  words  which  im{)ute  that  the  plaintiff  has  been 
guilty  of  a  crime  punishable  with  imprisonment  are  action- 
able without  proof  of  special  damage.  If  the  offence 
imputed  be  only  punishable  by  penalty  or  fine,  the  words 
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will  not  be  actionable  per  se.     {Webb  v.  Beavan,  11  Q.  B.  D. 
609  ;  52  L.  J.  Q.  B.  544 ;  49  L.  T.  201 ;  47  J.  P.  488.) 

It  has  been  usual  hitherto  to  state  that  words  which  impute  an 
indictable  offence  are  actionable  per  8e,  as  all  indictable  offences  are 
punishable  with  imprisonment.  But  there  now  are  many  offences 
which  are  not  indictable  and  yet  are  punishable  summarily  with 
imprisonment  in  the  first  instance ;  so  the  above  appears  a  more 
accurate  statement  of  the  law.  Words  which  merely  impute  an 
offence  for  which  a  magistrate  can  only  inflict  imprisonment  in 
default  of  payment  of  a  fine  imposed  are  not,  I  apprehend,  action- 
able per  se.  Words  imputing  to  a  licensed  victualler  that  he  had 
been  guilty  of  an  offence  against  the  Licensing  Acts  would  be 
actionable,  as  spoken  of  him  in  the  way  of  his  trade ;  and  so  would 
words  spoken  of  a  dairyman  or  grocer  falsely  alleging  that  he  had 
been  convicted  under  the  Sale  of  Food  and  Drugs  Act,  1875. 

There  has  been  considerable  fluctuation  of  opinion  as  to  the  exact 
limits  of  this  rule.  In  Queen  Elizabeth's  days  some  judges  con- 
sidered that  words  were  actionable  which  imputed  to  the  plaintiff 
conduct  which  would  be  sufScient  ground  for  binding  him  over  to 
good  behaviour.  (See  Sir  Edward  Bray  v.  Andre^vs,  (1664)  Moore, 
68 ;  Lady  Cockaine's  Case,  (1686)  Cro.  Eliz.  49 ;  Tibbott  v.  Hayiies, 
(1690)  Cro.  Eliz.  191.)  In  Queen  Anne's  reign,  on  the  other  hand, 
Holt,  C. J.,  in  Ogden  v.  Turner,  6  Mod.  104 ;  Holt,  40 ;  2  Salk.  696, 
laid  it  down  that  every  charge  of  treason  or  felony  was  actionable, 
but  not  every  charge  of  misdemeanour,  only  of  such  as  entail  a 
''  scandalous  "  and  **  infamous  "  punishment.  I  presume,  however, 
this  would  include  all  indictable  misdemeanours,  except  such  semi- 
civil  proceedings  as  an  indictment  for  the  obstruction  or  non-repair 
of  a  highway. 

It  is  not  necessary  that  the  defendant  should  specify  the  crime 
imputed,  if  it  is  clear  that  the  plaintiff  is  accused  of  some  crime 
punishable  with  imprisonment.  An  innuendo,  **  meaning  thereby 
that  the  plaintiff  had  been  and  was  guilty  of  having  committed  some 
criminal  offence  or  offences,"  was  held  sufficient  in  Webb  v.  Beavan, 
11  Q.  B.  D.  609 ;  62  L.  J.  Q.  B.  544 ;  49  L.  T.  201 ;  47  J.  P.  488. 

Illustrations. 

A  general  charge  of  felony  is  actionable,  though  it  does  not  specify  any  par- 
ticular felony.    JS,g, : 

**  If  you  had  had  your  deserts,  you  would  have  been  hanged  before  now." 
Donnt'a  Case,  Cro.  Eliz.  62. 
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"  You  have  committed  an  act  for  which  I  can  transport  you." 

CuHu  y.  Curtis,  10  Bing.  477  ;  3  M.  &  Scott,  819 ;  4  M.  &  Scott,  337. 
"  You  have  done  many  things  for  which  you  ought  to  be  hanged,  and  I  will 
have  you  hanged." 

Francis  y.  Roose,  3  M.  &  W.  191 ;  1  H.  &  H.  36. 
**  I  have  got  a  warrant  for  Tempest.    I  shall  transport  him  for  felony." 

Tempest  y.  Chambers,  1  Stark.  67. 
'*I  will  lock  you  up  in  Gloucester  gaol  next  week.    I  know  enough  to  put 
you  there." 

WeU  y.  Beavan,  11  Q.  B.  D.  609 ;  52  L.  J.  a  B.  544 ;  49  L.  T.  201 ; 
47  J.  P.  488. 
So  are  all  charges  of  specific  felonies.    E.g. : 
Assault  with  intent  to  rob : — 

Lewknor  y.  Cruchley  and  wife,  Cro.  Car.  140. 
Attempt  to  murder : — 

Scot  ei  ux.  y.  Hilliar,  Lane,  98 ;  1  Yin.  Abr.  440. 

Preston  y.  Pt'nder,  Cro.  Eliz.  308. 
Bigamy  :— 

Heming  et  ux.  y.  Power,  10  M.  &  W.  564. 

Dfiany  y.  Jones,  4  Esp.  191. 
Demanding  money  with  menaces : — 

Neve  V.  Cross,  Sty.  350. 
Embezzlement : — 

Williams  v.  StoU,  1  C.  &  M.  675 ;  3  Tyrw.  688. 
Forgery : — 

Baal  y.  Baggerley,  Cro.  Car.  326. 

Jones  y.  Heme,  2  Wils.  87. 
Housebreaking . — 

Somers  y.  House,  Holt,  39 ;  Skin.  364. 
Larceny: — 

Foster  y.  Browning,  Cro.  Jac.  688. 

^a£er  y.  Pt«rce,  2  Ld.  Baym.  959 ;  Holt,  654;  6  Mod.  23;  2Salk.695. 

Slowman  y.  Button,  10  Bing.  402. 

TomJinson  y.  BHtUebank,  4  B.  ft  Ad.  630 ;  1  N.  &  M.  455. 
Manslaughter : — 

Ford  y.  Primrose,  5  D.  &  B.  287. 

Edsall  y.  Russell,  4  M.  &  G.  1090 ;  5  Scott,  N.  B.  801 ;  2  Dowl.  N.  S. 
641 ;  12  L.  J.  C.  P.  4 ;  6  Jur.  996. 
Murder: — 

Peake  y.  Oldham,  Cowp.  275 ;   S.  C.  sub  nom.  Oldham   y.  Peaks,  2 
W.  BL  959. 

Button  y.  Hay  ward,  8  Mod.  24. 
Heoaiying  stolen  goods,  knowing  them  to  haye  been  stolen  : — 

Brigg's  Case,  Godb.  157. 

Clarke's  Case  de  Dorchester,  2  Belle's  Bep.  136. 

Alfred  y.  Farlow,  8  Q.  B.  854  ;  15  L.  J.  Q.  B,  258 ;  10  Jur.  714. 
Bobbexy  :— 

Lawrence  r-  Woodward,  Cro.  Car.  277 ;  1  BoU.  Abr.  74. 

Bowdiffe  ▼•  Edmonds  et  ux.,  7  M.  &  W.  12 ;  4  Jur.  684. 
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Treason : — 

Sir  William  Waldegrave  v.  Ralph  Agas^  Cro.  Eliz.  191. 

Stapleton  v.  Frier ^  Cro.  Eliz.  251. 

Fry  V.  Camet  8  Mod.  283. 
Unnatural  offences : — 

Tkompaon  v.  Nye,  16  Q.  B.  175 ;  20  L.  J.  Q.  B.  85 ,  15  Jur.  285 

WoolnotJi  y.  Meadows,  6  East,  463 ;  2  Smith,  28. 

Colman  v.  Godwin,  3  Dougl.  90 ;  2  B.  &  0.  285,  n. 
So  it  is  actionable  without  proof  of  special  damage  to  charge  another  with  the 
commission  of  the  following  misdemeanours : — 
Bribery  and  corruption : — 

Bendieh  y.  Litidsay,  1 1  Mod.  194. 
Cheating  at  cards  : — 

Gordon  Gumming  y.  Green  and  others  (1891)  7  Times  L.  R.  408. 
Conspiracy  :— 

Tihhott  y.  Hay  nee,  Cro.  Eliz.  191. 
Keeping  a  bawdy-house  : — 

Brayne  y.  Cooper,  5  M.  &  W.  249. 

HucTde  y.  Reynolds,  7  C.  B.  N.  S.  114. 
liibel : — 

Sir  William  Russell  y.  Ligon,  1  Roll.  Abr.  46;  1  Vin.  Abr.  423. 
Perjury : — 

Ceely  y.  Hoskins,  Cro.  Car.  509. 

Holt  y.  ScholeJUld,  6  T.  R.  691. 

Roberts  y.  Camden,  9  East,  93. 
Eyen  in  an  ecclesiastical  Court. 

SJmw  y.  Thompson,  Cro.  Eliz.  609. 
Soliciting  another  to  commit  a  crime  : — 

Sir  Thomas  Cockaiiie  and  wife  y.  Witnam,  Cro.  Eliz.  49. 

Lever  sage  y.  Smith,  Cro.  Eliz.  710. 

TibboUy,  Haynes,  Cro.  Eliz.  191. 

Passie  y.  Mondford,  Cro.  Eliz.  747. 

Deane  y.  Eton,  1  Buls.  201. 

Sir  Harbert  Crofts  y.  Brown,  3  Buls.  167. 
Subornation  of  perjury : — 

Guerdon  y.  Winterstud,  Cro.  Eliz.  308. 

Harris  y.  Dixon,  Cro.  Jac.  158. 

Bridges  y.  Playdel,  BrownL  &  Golds.  2. 

Harrison  y.  Thomborough,  10  Mod.  196 ;  Gilbert's  Cases  in  Law  & 

Eq.  114. 

Where  the  words  impute  merely  a  trespass  in  pursuit  of  game,  punishable 

primarily  by  fine  alone,  no  action  lies  without  proof  of  special  damage,  although 

imprisonment  in  the  pillory  may  be  inflicted  in  default  of  payment  of  the  fine 

{3  Wm.  &  M.  c.  10). 

Ogden  y.  Turner  (1705),  6  Mod.  104 ;  2  Salk.  696 ;  Holt,  40. 
[Certain  dida  in  this  case  which  appear  to  go  further,  were  disapproved 
of  by  De  Grey,  C.J.,  in  3  Wils.  186,  and  must  be  now  considered  as  bad 
law.] 
Where  the  words  imputed  an  offence  against  the  Fishery  Acts,  punishable  only 
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by  fine  and  forfeiture  of  the  nets  and  instruments  used :  Hdd,  that  no  action  lay 
without  proof  of  special  damage. 

McCaheY.  Foot,  18  Ir.  Jur.  (Yol.  xi.  N.  8.)  287;  15  L.  T.  115. 

Defendant  charged  pkdntifP  with  a  breach  of  the  9th  bye-law  of  the  Great 
Western  Bailway  Company,  which  is  punishable  with  a  penalty  of  42«.  only. 
Field,  J.,  held  that  no  action  lay. 

Preston  Y,  De  Windt,  Times,  July  7th,  1884. 

In  Maryland  adultery  is  still  an  offence  against  the  State ;  but  punishable 
only  by  fine.  Hence  to  impute  adultery  to  a  married  woman  is  not  actionable 
there.    (I  believe  this  is  the  only  one  of  the  United  States  in  which  the  law 

isBOl) 

Griffin  v.  Moore,  43  Maryland,  246. 
Sha/er  y.  AhcUt,  48  Maryland,  171 ;  30  Amer.  Bep.  456. 
Words  which  merely  impute  a  criminal  intention,  not  yet  put  into  action,  are 
not  actionable.  Guilty  thoughts  are  not  a  crime.  But  as  soon  as  sufficient  steps 
hare  heen  taken  to  carry  out  such  intention,  an  attempt  to  commit  a  crime  has 
heen  made;  and  every  attempt  to  commit  an  indictable  offence  is  at  common  law 
a  misdemeanour,  and  in  itself  indictable.  To  impute  such  an  attempt  is  therefore 
clearly  actionable. 

Harrison  v.  Stratton,  4  Esp.  217. 
Words  imputing  a  purely  military  offence  are  not  actionable  without  proof  of 
special  damage. 

Hollingsworth  v.  Shaw,  19  Ohio  St.  430. 

But  where  the  speaker  makes  no  definite  charge  of  crime 
but  uses  words  which  merely  disclose  a  doubt  or  suspicion 
that  is  in  his  mind,  no  action  lies,  without  proof  of  special 
damage. 

lUiistrations. 

The  derk  of  the  Crown  for  the  Island  of  Grenada  said  of  the  plaintiff,  **  He  lies 
Here  under  suspicion  of  having  murdered  a  man  named  Emanuel  Vancrossen  at 
the  Spout  some  years  ago,"  and  also,  **  Haven't  you  heard  that  Charles  Simmons  is 
wupected  of  having  murdered  one  Vancrossen,  his  brother-in-law  ?  A  proclama- 
tion offering  a  reward  for  the  apprehension  of  the  murderer  is  now  in  my  office, 
utd  there  is  only  one  link  wanting  to  complete  the  case.*'  Held,  that  this 
unounted  at  the  most  to  words  of  mere  suspicion,  and  that  no  action  lay. 

Simmons  v.  Mitchell,  6  App.  Cas.  166 ;  50  L.  J.  P.  0. 11 ;  29  W.  E.  401 ; 
43  L.  T.  710 ;  45  J.  P.  237. 
The  following  words  do  not  amount  to  a  charge  of  larceny : — 
'*Toa  as  good  as  stole  the  canoe," 

Stokes  V.  Arey,  8  Jones  (North  Carolina)  66. 
Or,  "A  man  that  would  do  that  would  steal." 

Stees  V.  Kemble,  3  Casey  (27  Penns.  St.)  112. 
So,  to  say,  *<  You  will  be  a  thief  ere  long  "  is  not  actionable. 

Per  Tirrell,  J.,  in  Annison  v.  Blofdd,  Carter,  214. 
The  words,  ••!  will  take  him  to  Bow  Street  on  a  charge  of  forgery,"  are  not 
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actionable,  for  they  do  not  necessarily  mean  that  the  plaintifi  had  committed  any 
felony. 

Harrison  v.  Kingy  4  Price,  46;  7  Taunt.  431. 
The  words  "  I  charge  him  with  felony/'  were  held  insufficient  in  three  cases. 

Poland  V.  Mas(m,  (1620)  Hob.  305,  326. 

Wheeler  v.  PopUsUme,  (1624)  1  Roll.  Abr.  72. 

King  v.  Merrick,  (1626)  Popham,  210;  Latch,  175;  1  Eoll.  Abr.  73. 
But,  **Bear  witness,  my  masters,  I  arrest  him  of  felony,"  was  held  suffi- 
cient in 

Serle  v.  Maunder,  (1620)  1  Roll.  Abr.  72. 
The  words  were,  **I  have  a  suspicion  that  you  and  Bone  have  robbed  my 
house,  and  therefore  I  take  you  into  custody."  At  the  trial,  Pollock,  C.B.,  told 
the  jiuy  that  if  they  found  that  the  defendant  meant  to  impute  to  the  plaintiff 
an  absolute  charge  of  felony,  in  such  case  the  plaintiff  was  entitled  to  the  verdict ; 
but,  on  the  other  hand,  if  they  should  think  that  he  imputed  a  mere  suspicion  of 
felony,  the  defendant  would  be  entitled  to  the  verdict.  Verdict  for  defendant. 
Held,  that  the  direction  and  the  verdict  were  right. 

Tozer  v.  Mashford,  6  Exch.  539 ;  20  L.  J.  Ex.  225. 
But  the  words  '*  I  have  got  a  warrant  for  Tempest.    I  will  advertise  a  reward 
for  20  guineas  to  apprehend  him.     I  shall  transport  him  for  felony,"  were 
properly  foimd  by  the  jury  to  amount  to  a  substantive  charge  of  felony. 

Tempest  v.  Chambers,  1  Stark.  67. 
An  action  lies  for  these  words :  '*  Many  an  honester  man  has  been  hanged ;  and 
a  robbery  hath  been  committed,  and  I  think  he  was  at  it ;  and  I  think  he  is  a 
horse-stealer." 

Stich  V.  Wisedome,  Oro.  Eliz.  348. 
And  for  these :  *'  I  think  in  my  conscience  if  Sir  John  might  have  hiB  will, 
he  would  kill  the  king." 

Sidnam  v.  Mayo,  1  Boll.  Eep.  427 ;  Oro.  Jac.  407. 

Peaks  V.  Oldham,  Cowp.  275 ;  2  Wm.  Bl.  959,  post,  p.  134. 
The  words  were :  ' '  He  is  under  a  charge  of  a  prosecution  for  perjury.  Oriffiih 
Williams  (meaning  an  attorney  of  that  name)  has  the  Attorney-General's  direc- 
tions to  prosecute  for  perjury.'*  Defendant  did  not  justify.  After  verdict  for 
the  plaintiff  it  was  moved  in  aiTCst  of  judgment  that  the  words  were  not  action- 
able, as  they  do  not  amount  to  an  assertion  that  the  charge  is  well  founded.  Lord 
Ellenborough,  O.J.,  said :  ^'  These  words  fairly  and  naturally  construed,  appear 
to  us  to  have  been  meant,  and  to  be  calculated  to  convey  the  imputation  of  perjury 
actually  committed  by  the  person  of  whom  they  are  spoken ;  "  and  the  verdict 
and  judgment  stood. 

Roberts  v.  Camden,  9  East,  93. 

It  is  not  necessary  that  the  words  should  accuse  the 
plaintiff  of  some  fresh,  undiscovered  crime,  so  as  to  put 
him  in  jeopardy  or  cause  his  arrest.  Of  course,  if  such 
consequences  have  followed,  they  may  be  alleged  as  special 
damage,  but  'where  such  consequences  are  impossible,  the 
words  are  still  actionable.     Thus,  to  call  a  man  a  returned 
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convict,  or  otherwise  to  falsely  impute  that  he  has  been 
tried  and  convicted  of  a  criminal  offence,  is  actionable 
withont  proof  of  special  damage. 

It  is  at  least  quite  as  injurious  to  the  plaintiff's  reputation,  to 
say  that  he  has  in  fact  been  convicted,  as  to  say  thai  he  will  be,  or 
ought  to  be,  convicted.  Many  think  that  such  statements  should  be 
actionable,  even  when  trae,  if  they  are  maliciously  or  unnecessarily 
volunteered.     See  post^  p.  188. 

lUiistrations, 

It  is  actionable  without  proof  of  special  damage  to  say  of  the  plaintiff  that — 
He  had  been  in  Launceston  gaol  and  was  burnt  in  the  hand  for  coining. 

Qainford  v.  Tuke^  Oro.  Jac.  636. 
He  "  was  in  Winchester  gaol,  and  tried  for  his  Hfe,  and  would  have  been 
banged,  had  it  not  been  for  Leggatt,  for  breaking  open  the  granary  of  Farmer  A. 
and  stealing  his  bacon."     [Note  here  that  the  speaker  appears  to  admit  that  the 
plaintiff  was  acquitted,  but  still  asserts  that  he  was  in  fact  guilty.] 
CaiyeiiUr  y.  Tarrant^  Cas.  temp.  Hardwicke,  339. 
"  He  was  a  thief  and  stole  my  gold.'*    It  was  argued  here  that ' '  was  "  denotes 
time  past ;  so  that  it  may  have  been  when  she  was  a  child,  and  therefore  no 
luceny ;  or  in  the  time  of  Queen  Elizabeth,  since  when  there  had  been  divers 
general  pardons ;  8ed  per  cur, :  *  *  It  is  a  great  scandal  to  be  once  a  thief ;  for  poena 
fcUiindimi,  culpa perennis  erit,** 

BovUm  T.  Tatam,  Cro.  Jac.  623. 
It  is  actionable  to  call  a  man  **  thief  "  or  *'  felon,"  even  though  he  once  com- 
Glutted  larceny,  if  after  conviction  he  was  pardoned  either  under  the  Great  Seal 
or  by  some  general  statute  of  pardon. 

Ouddington  v.  Wilkins,  Hobart,  67,  81 ;  2  Hawk.  P.  0.  c.  37,  s.  48. 
Leifman  y.  Latimer  and  others,  3  Ex.  D.  15,  352 ;  46  L.  J.  Ex.  765  ; 
47  L.   J.  Ex.  470 ;    25  W.  E.  751  ;    26  W.  E.  305 ;    37  L.  T. 
360,  819. 
It  is  actionable  to  call  a  man  falsely  **  a  returned  convict." 
Fowler  v.  Dowdney,  2  M.  &  Eob.  119. 
And  see  Bell  v.  Byrne,  13  East,  554. 

Iq  dealing  with  old  cases  on  this  point,  care  must  be  taken  to 
remember  the  state  of  the  criminal  law  as  it  existed  at  the  date  when 
^^  slander  was  uttered. 

Illustrations, 

So  long  as  the  18  Eliz.  o.  3  was  in  force,  it  was.  actionable  to  charge  a  woman 
with  being  the  motlier,  a  man  with  being  the  putative  father,  of  a  bastard  child, 
<^l^ugMbIe  to  the  parish. 

Anne  Davis's  Case,  4  Eep.  17 ;  2  Salk.  694 ;  1  EoU.  Abr.  38. 
Salter  v.  Braume,  Oro.  Car.  436 ;  1  EoU.  Abr.  37. 
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So  long  as  the  penal  statutes  against  Boman  Catholics  were  in  force,  it  was 
actionable  to  say  **  He  goes  to  mass,"  or  '*  He  harboured  his  son,  knowing  him 
to  be  aBomish  priest." 

Walden  v.  Mitchell,  2  Ventr.  265. 

Smith  V.  Flynt,  Cro.  Jac.  300. 
Secua,  before  such  statutes  were  passed. 

PierepoinVs  Case,  Cro.  Eliz.  308. 
So  in  many  old  cases  such  words  as  *'  She  is  a  witch  "  were  held  actionable, 
the  statute  1  Jac.  L  c.  11,  being  then  in  force.  But  that  statute  is  now 
repealed  by  the  9  Geo.  II.  c.  5,  s.  3,  which  also  expressly  provides  that  no 
action  shall  lie  for  charging  another  with  witchcraft,  sorcery,  or  any  such 
offence. 

Boger$  v.  Gravat,  Cro.  Eliz.  671. 

Hughs  V.  FarreTf  Cro.  Car.  141. 

Dacy  V.  Clinch ,  Sid.  63. 
It  was  formerly  the  custom  of  the  City  of  London,  of  the  borough  of  South- 
wark,  and  also,  it  is  said,  of  the  City  of  Bristol,  to  cart  whores.  Hence,  to  call 
a  woman  a  '* whore*'  or  ''strumpet"  in  one  of  those  cities  is  actionable,  if  the 
action  be  brought  in  the  City  Courts,  which  take  notice  of  their  own  customs 
without  proof.  But  no  action  lay  in  the  Superior  Courts  at  Westminster  for  such 
words,  because  such  custom  had  never  been  certified  by  the  Becorder,  and  strict 
proof  of  it  was  veiy  difficult.  To  accuse  a  man  of  adultery  or  fornication  was 
never  ground  for  an  action  in  the  civil  Courts.  The  person  accused  had  a 
remedy  in  the  spiritual  Courts  till  the  18  &  19  Yict  c.  41 ;  now  he  has  none. 
See  posty  pp.  67 — 69. 

Oxford  et  ux.  v.  Cross,  (1599)  4  Bep.  18. 

Hassell  v.  Capcot,  (1639)  1  Vin.  Abr.  896 ;  1  Boll.  Abr.  36. 

Cook  V.  Wingfieldy  1  Str.  655. 

RoherU  v.  Herbert,  Sid.  97  ;  1  Keble,  418. 

Stainton  et  ux,  v.  Jones,  2  Selw.  N.  P.  1205  (13th  edn.);  1  Dougl. 
380,  n. 

Theyer  v.  Eastwick,  4  Burr.  2032. 

Brand  and  wife  v.  Roberts  and  wife,  4  Burr.  2418. 

Vicars  v.  Worth,  1  Str.  471. 
So,  in  Queen  Elizabeth's  days,  it  was  held  that  no  action  lay  for  saying,  **  He 
keeps  a  bawdy-house ;"  "  for,  by  the  common  law,  he  is  not  punishable,  but  by 
the  custom  of  London  ;  and  therefore  this  action  ought  to  have  been  sued  in  the 
spiritual  Court "  (dissentiente  Glanvile). 

Anon.,  (1598)  Cro.  Eliz.  643;  Noy,  73. 
But  by  1606  the  opinion  of  Glanvile  prevailed;  and  such  words  were  held 
actionable;  '*  the  keeping  of  a  brothel-house  is  inquirable  in  the  leet,  and  so  a 
temporal  offence." 

Thome  v.  Alice  Durham,  (1606)  Noy,  117. 

And  see  Plunket  v.  Oilmore,  (1724)  Fortescue,  211. 

Grove  and  wife  v.  Hart,  (1752)  Sayer,  33;  Buller's  N.  P.  7. 

It  was  not  apparently  clear  law  till  the  beginning  of  the  last  century  (/?.  v. 

Higgins,  (1801) 2  East,  b,  B.\,  Philijiyps,  (1805)  6 East, 464),  that  it  was  a  misde- 

meanour  to  solicit  another  to  commit  a  crime,  although  the  person  solicited  did 

nothing  in  consequence.     Hence,  in  the  following  cases  words  were  held  not  to 
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be  actionable,  because  no  overt  act  vas  alleged  to  have  foUoved  the  solicitation. 
They  would  be  held  actionable  now. 

Sir  Edward  Bray  v.  Andrews,  (1564)  Moore,  63. 
EaUm  V.  AUen,  (1598)  4  Bep.  16;  Cro.  Eliz.  684. 
Sir  Harhert  CrofU  v.  Brfmn,  (1617)  3  Buls.  167. 
It  was  held  in  1602  that  no  action  lay  for  saying  ''Master  Barham  did  bum 
my  bam  with  his  own  hands ;  *'  for  at  that  date  it  was  not  felony  to  bum  a  bam 
unles  it  were  either  fuU  of  com  or  parcel  of  a  mansion-house ;  and  the  defendant 
had  not  stated  that  his  bam  was  either. 

Barham'a  Case,  (1602)  4  Bep.  20 ;  Yelv.  21. 
So  it  was  in  1602  held  not  actionable  to  say: — ''Thou  hast  received  stolen 
Bwine,  and  thou  knowest  they  were  stolen ; "  for  receiving  is  not  a  common  law 
oSenoe,  unless  it  amounts  to  comforting  and  assisting  the  felon  as  an  accessory 
after  the  fact.  But  ever  since  3  Wm.  &  M.  c.  9,  s.  4,  and  4  G^.  I.  c.  11,  such 
voids  would  be  clearly  actionable. 

Dawes  v.  BolUm  or  Boughton,  Cro.  Eliz.  888 ;  1  Boll.  Abr.  68, 
Cox  V.  Humphrey,  Cro.  Eliz.  889. 
A  charge  of  deer  stealing  would  be  actionable  now,  although  in  1705  it  was  held 
iu)t  actionable,  because  it  was  subject  only  to  a  penalty  of  30/. 

Ogden  v.  Turner,  2  Salk.  696 ;  Holt,  40 ;  6  Mod.  104. 
So  now  it  would  of  course  be  actionable  to  accuse  a  man  of  secreting  a  will ; 
though  such  an  accusation  was  held  not  actionable  in 
Godfrey  v.  Owen,  Pahn.  21 ;  3  Salk.  327. 
And  is  still  apparently  not  actionable  in  America. 

CfHanhm  v.  Myers,  10  Bich.  128. 
Where  a  vicar  of  a  parish  falsely  declared  that  the  plaintiff,  a  parishioner,  was 
excommunicated,  it  was  held  an  action  lay ;  possibly  because  the  person  excom- 
municated was  at  that  date  liable  to  imprisonment  under  the  writ  de  excommuni- 
fotompiendo;  but  there  seems  to  have  been  some  allegation  of  special  damage 
in  the  declaration. 

Barnabas  v.  Traunter,  1  Yin.  Abr.  396. 
In  South  Carolina  it  was  formerly  actionable  to  call  a  white  or  his  wife  a 
muktto. 

Eden  v.  Legare,  1  Bay,  171. 
Atkinson  v.  Hartley,  8  McCord,  203. 
King  v.  Wood,  1  Nott  &  M.  184. 

The  words  must  clearly  impute  a  crime  punishable  with 
imprisonment,  although  they  need  not  state  the  charge 
with  all  the  precision  of  an  indictment.  If  merely  fraud, 
dishonesty,  or  vice,  not  amounting  to  crime,  be  imputed, 
DO  action  lies  without  proof  of  special  damage.  And  even 
where  words  of  specific  import  are  employed  (such  as 
"thief"  or  "traitor*'),  still  no  action  lies  if  the  defendant  / 

can  satisfy  the  jury  that  they  were  not  intended  to  impute  a 
crime,  but  merely  as  general  terms  of  abuse,  and  meant  no 
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more  than  "rogue"  or  '*  scoundrel,"  and  were  so  understood 
by  all  who  heard  the  conversation.  But  if  the  bystanders 
reasonably  understand  the  words  as  definitely  charging  the 
plaintiff  with  the  commission  of  a  crime,  an  action  lies. 

Ilbistrations. 

**  You  forged  my  name :"  these  words  are  actionable,  althougH  it  is  not  stated 
to  what  deed  or  instrument. 

Jones  V.  Heme,  2  Wils.  87. 
Overruling  Anon,,  3  Leon.  231 ;  1  EolL  Abr.  65. 
To  say  that  a  man  is  **  forsworn"  or  ''has  taken  a  false  oath"  is  not  a  suffi- 
ciently definite  charge  of  perjury  j  for  there  is  no  reference  to  any  judicial  pro- 
ceeding. But  to  say  ''Thou  art  forsworn  in  a  Court  of  record  "  is  a  sufficient 
charge  of  perjury ;  for  this  will  be  taken  to  mean  that  he  was  forsworn  while 
giving  evidence  in  a  Court  of  record. 

Stanhope  v.  Blith,  (1585)  4  Eep.  15. 
HoH  V.  Scholefieldy  6  T.  E.  691. 
Ceely  v.  Hoskins,  Cro.  Car.  509. 
To  say  "I  have  been  robbed  of  three  dozen  winches ;  you  bought  two,  one  at 
3«.,  one  at  2«. ;  you  knew  well  when  you  bought  them  that  they  cost  me  three 
times  as  much  making  as  you  gave  for  them,  and  that  they  could  not  have  been 
honestly  come  by,"  is  a  sufficient  charge  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen,    [An  indictment  which  merely  alleged  that  the  prisoner  knew 
the  goods  were  not  honestly  come  by  would  be  bad.    B,  v.  Wilson ,  2  Mood.  C.  C.  52 .] 
Alfred  v.  Farlow,  8  Q.  B.  854  ;  15  L.  J.  a  B.  258 ;  10  Jur.  714. 
."  He  is  a  pickpocket ;  he  picked  my  pocket  of  my  money,"  was  once  held  an 
insufficient  charge  of  larceny. 

Walls  or  WatU  v.  RymeSy  2  Lev.  51 ;  1  Ventr.  213 ;  3  Salk.  325. 
But  now  this  would  clearly  be  held  sufficient. 

Baker  v.  Pierce,  2  Ld.  Eaym.  959 ;  Holt,  654 ;  6  Mod.  23 ;  2  Salk.  695. 
Stebhing  v.  Warner,  11  Mod.  255. 
*'  He  has  defrauded  a  mealman  of  a  roan  horse  "  held  not  to  imply  a  criminal 
act  of  fraud ;  as  it  is  not  stated  that  the  mealman  was  induced  to  part  with  his 
property  by  means  of  any  false  pretence. 

Richardson  v.  Allen,  2  Chit.  657. 
Needham  v.  Bowling,  15  L.  J.  C.  P.  9. 
To  say  of  a  barman  that  he  removed  from  his  house  owing  a  month's  rent,  and 
that  his  landlord  could  not  get  the  money  from  him,  is  not  actionable  without 
proof  of  special  dctmage. 

Speake  v.  Hughes,  (1904)  1  K B.  138;  73  L.  J.  KB.  172;  89  L.  T.  576. 
It  is  not  actionable  without  proof  of  special  damage  to  say  of  a  man  that  he 
has  not  paid  his  bets. 

Smith  and  another  v.  Willoughhy,  (1899)  15  Times  L.  E.  314. 
So  none  of   the  following  words  are  actionable  without  proof  of  special 
damage: — 
"Cheat":— 

Savage  v.  Rohery,  2  Salk.  694 ;  5  Mod.  398. 
Davis  V.  Miliar  et  ux.,  2  Str.  1169. 
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•'STOidler": — 

Savile  v.  Jardinty  2  H.  BL  531. 
Black  V.  Hunt,  2  L.  E.  Ir.  10. 
Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796. 
"Bogue/'  "rascal,"  '^viUain,"  &c.:— 

Stanh(^  y.  Bliih,  4  Bep.  15. 
"Bunagate":— 

Cochaine  v.  Hopkins ,  2  Lev.  214. 
"Cozener":— 

jBrunitard  v.  Segar,  Cro.  Jac.  427 ;  Hutt.  13 ;  1  Vin.  Abr.  427. 
"  Oommon-filclier  "  : — 

Qoodale  v.  Castle,  Oro.  Eliz.  554. 
"  Wdcher  " :— 

Blackman  v.  Bryant,  27  L.  T.  491. 
But  "  vdcher"  is  actionable,  if  the  jury  are  satisfied  the  word  means  ''one 
vlio  takes  money  from  those  who  make  bets  with  him,  intending  to  keep  such 
money  for  himself  and  never  to  part  with  it  again,"  for  such  conduct  is  criminal. 
Williams  v.  Magyer,  TimeSy  March  1st,  1883. 

B.  V.  Buckmaster,  20  Q.  B.  D.  182 ;  57  L.  J.  M.  0.  25;  36  W.  B.  701  ; 
57  L.  T.  720. 
The  words  **  gambler,"  **  black-leg,"  **  black-sheep,"  are  not  actionable  unless 
it  can  be  shown  that  the  bystanders  understood  them  to  mean  "a  cheating 
gambler  pimishable  by  the  criminal  law." 

BameU  v.  Allen,  3  H.  &  N.  376 ;  27  L.  J.  Ex.  412  ;  1  F.  &  F.  125 ; 

4  Jur.  N.  S.  488. 
Gordon  Cumming  v.  Oreen  and  others,  (1891)  7  Times  L.  B.  408. 
But  it  is  actionable  to  say  of  A.  that  he  has  brought  a  blackmailing  action 
against  B. 

Marks  V.  Samuel,  (1904)  2KB.  287 ;  73  L.  J.  K.  B.  587 ;  53  W.  B. 
88 ;  90  L.  T.  590 ;  20  Times  L.  B.  430. 

If  the  crime  imputed  be  one  of  which  the  plaintiff  could 
not  by  any  possibility  be  guilty,  and  all  who  heard   the 

■ 

imputation  knew  that  he  could  not  by  any  possibility  be 
guilty  of  it,  no  action  lies,  for  the  plaintiff  is  never  in 
jeopardy,  nor  is  his  reputation  in  any  way  impaired. 
(BuDer's  N.  P.  6.) 

In  America  this  doctrine  was  carried  to  great  lengths.  If  one 
joint  owner  accused  his  partner  of  stealing  the  joint  property  no 
action  lay,  because  a  joint  owner  cannot  steal  the  joint  property. 
But  now  the  more  sensible  rale  prevails,  that  if  the  words  would 
oonyey  an  imputation  of  felony  to  the  minds  of  ordinary  hearers 
unversed  in  legal  technicalities,  an  action  lies,  e.g.,  where  an  infant 
is  accnsed  of  a  crime,  and  nothing  said  about  special  malice. 
(Stewart  v.  Howe,  17  111.  71 ;  and  see  Chambers  v.  White,  2  Jones, 
88S,  as  to  physical  inability  to  commit  the  crime  alleged.)     The 
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words  are  actionable  if  they  are  calculated  to  induce  the  belief  that 
the  plaintiff  had  committed  a  crime.  (Drummond  v.  Leslie^  5  Blackf . 
(Indiana)  458.) 

lUustrationB. 

Words  complained  of: — "Thou  hast  killed  my  wife."  Everyone  who  heard 
the  words  knew  at  the  time  that  defendant's  wife  was  still  alive  :  they  could  not 
therefore  understand  the  word  "  kill  "  to  mean  "  murder.*' 

Siiag  V.  Qeey  4  Eep.  16,  as  explained  by  Parke,  B.,  in  Heming  v.  Power, 

10  M.  &  W.  669. 
And  see  Web  v.  Poor,  Cro.  Eliz.  669. 
Talhot  V.  Case,  Cro.  Eliz.  823. 
Ducy  V.  Clinch,  Sid.  63. 
Jacob  V.  Mills,  I  Ventr.  117 ;  Cro.  Jac.  343. 
It  is  no  slander  to  say  of  a  churchwarden  that  he  stole  the  bell-ropes  of  his 
parish  church  ;  for  they  are  officially  his  property ;  and  a  man  cannot  steal  his 
own  good&     [But  such  words  might  be  actionable  as  a  charge  on  him  in  his 
office.] 

Jackson  V.  Adams,  2  Bing.  N.  C.  402;  2  Scott,  699;  1  Hodges, 
339. 
It  is  no  slander  to  say  of  a  husband  :  "  He  robbed  his  wife  of  151, ;"  because  at 
common  law  no  such  offence  can  be  committed.  It  would  be  a  slander,  however, 
if  the  words  imputed  that  he  stole  his  wife's  money  while  they  were  living  apart, 
or  when  he  was  about  to  desert  her ;  as  then  criminal  proceedings  would  be 
possible  imder  section  12  of  the  Married  Women's  Property  Act,  1882. 

Lemon  v.  Simtnons,  (1888)  67  L.  J.  a  B.  260;  36  W.  E.  351  ;  4 
Times  L.  B.  306. 
But  where  a  married  woman  said,  **  You  stole  my  faggots,"  and  it  was  argued 
for  the  defendant  that  a  married  woman  could  not  own  faggots,  and  therefore  no 
one  could  steal  faggots  of  hers :  the  Court  construed  the  words  according  to 
common  sense  and  ordinary  usage  to  mean,  "  You  stole  my  husband's  faggots." 
Stamp  and  wife  v.  White  and  wife,  Cro.  Jac.  600. 
ChanieVs  Case,  Cro.  Eliz.  279. 
So  it  is  not  actionable  for  A.  to  charge  a  man  who  is  not  A.'s  clerk  or  servant 
with  embezzling  A.'s  money ;  for  no  indictment  for  embezzlement  would  lie. 
[But  surely  this  can  only  be  the  case  where  the  bystanders  are  aware  of  the  exact 
relationship  between  A.  and  the  plaintiff.    And  now  see  the  Larceny  Act,  1901, 
(1  Edw.  Vn.)  c.  10.] 

Williams  v.  Siott,  (1833)  1  C.  &  M.  675 ;  3  Tyrw.  688. 


n.   JVhere  the  Words  impute  a  Contagious  Disease. 

Words  imputing  to  the  plaintiff  that  he  has  an  infectious 
or  contagious  disease  are  actionable  without  proof  of  special 
damage.     For  the  effect  of  such  an  imputation  is  naturally 
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to  exclude  the  plaintiff  from  society.  Such  disease  may 
be  either  leprosy,  venereal  disease,  or,  it  seems,  the  plague 
(VUlers  V.  Monsleyj  2  Wils.  408) ;  but  not  the  itch,  the 
falling  sickness,  or  the  small-pox.  The  words  must  dis- 
tinctly impute  that  the  plaintiff  has  the  disease  at  the 
time  of  publication :  an  assertion  that  he  has  liad  such  a 
disease  would  not  cause  him  to  be  shunned.  {Gar slake  v. 
Mapl^ram,  2  T.  K.  473 ;  Taylor  v.  Hall,  2  Str.  1189.) 

Any  words  which  the  hearers  would  naturally  understand  as  con- 
veying that  the  plaintiff  then  has  such  a  disease  are  sufficient.  Many 
distmetions  are  drawn  in  old  cases  about  the  pox,  a  word  which  may 
imply  either  the  actionable  syphilis,  or  the  less  objectionable  small- 
pox. It  has  been  decided  that  **  he  has  the  pox  "  (simpliciter)  shall 
be  taken  to  mean  '*  he  has  the  small-pox ;"  but  that  if  any  other 
words  be  used  referring  to  the  effects  of  the  disease,  or  the  way  in 
which  it  was  caught,  or  even  the  medicine  taken  to  cure  it,  these 
may  be  referred  to  as  determining  which  pox  was  meant. 

Illustrations, 

To  say  of  a  person,  **  He  hath  the  falling  sickness  "  is  not  actionable  unless  it 
be  spoken  of  him  in  the  way  of  his  profession  or  trade. 

Taylor  v.  Terr,  (1607)  1  EoUe's  Abr.  44. 
To  8ay  to  the  plaintiff  in  the  presence  of  others,  *'  Thou  art  a  leprous  knave," 
is  actionable. 

Taylor  v.  Perkins,  (1607)  Oro.  Jac.  144 ;  1  BoUe's  Abr.  44. 
To  say  of  the  plaintiff  that  **  He  hath  the  pox  **  is  actionable,  whenever  the 
▼wd  "wench"  or  "  whore "  occurs  in  the  same  sentence. 

Brook  V.  Wise,  (1601)  Oro.  Eliz.  878. 

Pye  V.  FaKw,  (1668)  Carter,  66. 

Orimea  v.  Lovd,  12  Mod.  242. 

WhitflM  V.  Powel,  12  Mod.  248. 

Clifton  V.  WeOs,  12  Mod.  634. 

Bloodivorth  v.  Oray,  7  M  &  Ghr.  334 ;  8  Scott,  N.  B.  9. 

And  see  Clerk  v.  Dyer,  8  Mod.  290. 


m.  Public  Offices,  Professions,  and  Trades. 

Words  which  disparage  the  plaintiff  in  the  way  of  his  ofl&ce, 
profession,  or  trade  are  actionable  without  proof  of  any 
special  damage.  It  must  injure  the  plaintiff's  reputation  to 
disparage  him  in  his  very  means  of  livelihood.     Where  the 

O.L.8.  B 
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Court  sees  that  the  words  spoken  affect  the  plaintiff  in  his 
office,  profession,  or  trade,  and  directly  tend  to  prejudice 
him  therein,  they  ask  for  no  further  proof  of  damage. 

Where  a  special  kind  of  knowledge  is  essential  to  the 
proper  conduct  of  a  particular  profession,  denying  that  the 
plaintiff  possesses  such  special  knowledge  will  be  actionable, 
if  the  plaintiff  belongs  to  that  particular  profession,  but 
not  otherwise.  For  example,  words  may  be  actionable 
when  spoken  of  a  physician  or  lawyer  vhich  would  not  be 
actionable  of  a  trader  or  a  clerk. 

But  it  is  not  the  law  that  any  words  spoken  to  the  dis- 
paragement of  an  officer,  professional  man,  or  trader,  will 
ipso  facto  be  actionable  per  se.  Words  to  be  actionable  on 
this  ground,  "  must  touch  the  plaintiff  in  his  office,  pro- 
fession, or  trade : ''  that  is,  they  must  be  shown  to  have 
been  spoken  of  the  plaintiff  in  relation  thereto,  and  to  be 
such  as  would  prejudice  him  therein.  They  must  impeach 
either  his  skill  or  knowledge,  or  attack  his  conduct  therein. 
His  special  office  or  profession  need  not  be  expressly  named 
or  referred  to,  if  the  charge  made  be  such  as  must  necessarily 
affect  him  in  it.  And  in  determining  whether  the  words 
used  would  necessarily  so  affect  the  plaintiff,  regard  must 
be  had  to  the  mental  and  moral  requirements  of  the  office 
he  holds,  or  the  profession  or  trade  he  carries  on.  Where 
integrity  and  ability  are  essential  to  the  due  conduct  of 
plaintiff's  office  or  profession,  words  impugning  his  integ- 
rity or  ability  are  clearly  actionable ;  for  they  then  imply- 
that  he  is  unfit  to  continue  therein.  But  words  which 
merely  charge  the  plaintiff  with  some  misconduct  outside 
his  office,  or  not  connected  with  his  special  profession  or 
trade,  will  not  be  actionable.  "  Every  authority  which  I 
have  been  able  to  find,  either  shows  the  want  of  some 
general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or 
connects  the  imputation  with  the  plaintiff's  office,  trade, 
or  business."  (Per  Bayley,  B.,  in  Lumby  v.  Alldatfy 
1  Cr.  &  J.  at  pp.  805,  306,  cited  with  approval  by  Lord 
Denman,  C.J.,  in  Ayre  v.  Graven^  2  A.  &  E.  at  p.  8,  and  by 
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Liord  Herschell,  L.C.,  in  Alexander  v.  Jenkins^  (1892)  1  Q.  B^ 
at  p,  800.) 

Whether  or  no  the  words  were  spoken  of  the  plaintiff  in  the  way 
of  his  office,  profession,  or  business,  is  a  question  for  the  jury  to 
determine  at  the  trial.  (Per  Gockburn,  G.J.,  in  Ramsdale  v. 
Greenacre,  1  F.  &  F.  61.)  The  jury  must  be  satisfied  that  the 
words  were  so  spoken,  and  that  the  plaintiff  held  such  office,  or 
was  actively  engaged  in  such  profession  or  trade,  at  the  time  the 
words  were  spoken.  (Moore  v.  Synne,  2  BoUe's  Bep.  84 ;  Collis  v. 
Malkiy  Cro.  Car.  282 ;  Bellamy  v.  Burch,  16  M.  &  W.  590.)  If  not, 
proof  of  special  damage  will  be  required.  {Hopwood  v.  Thorn, 
8  C.  B.  298;  19  L.  J.  C.  P.  94.)  There  should  always  be  an 
averment  in  the  statement  of  claim  that  the  words  were  so  spoken ; 
though,  where  the  words  are  clearly  of  such  a  nature  as  necessarily 
to  affect  the  plaintiff  in  his  office,  profession  or  business,  the 
omission  of  such  an  averment  will  not  be  fatal.  (Sixtnton  v.  Smith, 
2  Ld.  Eaym.  1480 ;  2  Str.  762 ;  Janes  v.  Littler,  7  M.  &  W.  428 ;  10 
L.  J.  Ex.  171.) 

Offices^  Paid  and  Honorary. 

An  action  of  slander  will  lie  without  proof  of  special 
damage  for  words  imputing  dishonesty  or  malversation  in 
a  public  office  of  trust,  whether  the  office  be  one  of  profit 
or  not,  and  whether  there  is  a  power  of  removal  from  the 
office  for  such  conduct  as  is  alleged,  or  not.  An  action 
of  slander  will  also  lie  vnthout  proof  of  special  damage, 
whenever  there  is  a  power  of  removal  from  the  office,  and 
the  words  complained  of  impute  to  the  plaintiff  conduct 
which,  if  true,  would  be  good  ground  for  his  dismissal.  But 
where  the  words  merely  impute  general  unfitness  for  (as 
distinct  from  misconduct  in)  an  office,  there  no  action  lies 
if  the  office  be  honorary,  as  in  the  case  of  a  sheriff,  a  justice 
of  the  peace,  an  alderman,  town  councillor,  or  vestryman ; 
though  it  will  lie,  if  the  office  be  one  of  profit. 

The  office  held  by  the  plaintiff  need  not  be  one  of  profit ;  it  may 
be  honorary,  as  in  the  case  of  an  M.P.  or  a  justice  of  the  peace. 
The  gist  of  an  action  of  slander  is  the  injury  to  the  plaintiff's 
reputation,  and  not  any  presumed  loss  of  money.  Although  there 
is  no  emolument  attached  to  his  office,  so  that  his  removal  from  it 
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would  involve  no  peconiary  loss,  still  to  be  dismissed  from  such  an 
office  would  be  a  most  serious  injury  to  his  reputation.  He  can 
recover  damages,  therefore,  for  any  words  which,  if  believed,  would 
be  ground  for  his  removal.  (See  post,  pp.  53 — 57.)  A  barrister 
may  sue  for  any  slander  imputing  professional  misconduct,  although 
in  contemplation  of  law  his  fees  are  mere  gratuities ;  for  such  words 
will  injure  him  in  his  profession,  and  also  will  probably  cause  him 
pecuniary  loss. 

The  plaintiff  must  always  aver  on  the  pleadings  that  he  was 
carrying  on  the  profession  or  trade,  or  holding  the  office,  at  the 
time  the  words  were  spoken.     Sometimes  this  is  admitted  by  the 
slander  itself,  and  if  so,  evidence  is  of  course  unnecessary  in  proof 
of  this  averment.     (Yrisarri  v.  Clement,  2  C.  &  P.  228 ;  8  Bing. 
482.)    But  in  other  cases,  unless  it  is  admitted  on  the  pleadings, 
evidence  must  be  given  at  the  trial  of  the  special  character  in  which 
plaintiff  sues.    As  a  rule,  it  is  sufficient  for  plaintiff  to  prove  that 
he  was  acting  in  the  office  or  actively  engaged  in  the  profession  or 
trade  without  proving  any  appointment  thereto,  or  producing  a 
diploma  or  other  formal  qualification.     Omnia  presumuntur  rite  esse 
<icta.     (Rutherford  v.  Evans,  4  C.  &  P.  79  ;  6  Bing.  451 ;  Berryman 
v.  Wise,  4  T.  E.  866  ;  Cannell  v.  Curtis,  2  Bing.  N.  C.  228.)     That 
he  so  acted  on  one  occasion  before  the  one  in  question  is  evidence 
to  go  to  the  jury.    (-B.  v.  Murphy,  8  C.  &  P.  297.)     But  there  is  an 
exception  to  this  rule  where  the  very  slander  complained  of  imputes 
to  a  medical  or  legal  practitioner  that  he  is  a  quack  or  impostor, 
not    legally  qualified  for  practice :    here  the  plaintiff  must    be 
prepared  to  prove  his  qualification  strictly  by  producing  diplomas 
or  certificates  duly  sealed,  signed  and  stamped.     {Collins  v.  Carnegie^ 
8  N.  &  M.  708;  1  Ad.  &  E.  695  ;  Moises  v.  Thornton,  8  T.  K.  808  ; 
Wdkley  v.  Healey  and  Cooke,  4  Exch.  53  ;  18  L.  J.  Ex.  426.) 

"It  is  quite  clear  that  as  regards  a  man's  business,  or  profession, 
or  office,  if  it  be  an  office  of  profit,  the  mere  imputation  of  want  of 
ability  to  discharge  the  duties  of  that  office  is  sufficient  to  support 
an  action.  It  is  not  necessary  that  there  should  be  imputation  of 
immoral  or  disgraceful  conduct.  It  must  be  either  something  said 
of  him  in  his  office  or  business  which  may  damage  him  in  that  office 
or  business,  or  it  must  relate  to  some  quality  which  would  show 
that  he  is  a  man  who,  by  reason  of  his  want  of  ability  or  honesty, 
is  unfit  to  hold  the  office.  So  much  with  regard  to  offices  of  profit ; 
the  reason  being  that  in  all  those  cases  the  law  presumes  such  a 
probability  of  pecuniary  loss  from  such  imputation,  in  that  office, 
or  employment,  or  profession,  that  it  will  not  require  special 
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damage  to  be  shown.  Bat  when  yon  come  to  ofSces  that  are  not 
offices  of  profit,  the  loss  of  which,  therefore,  would  not  involve 
necessarily  a  pecuniary  loss,  the  law  has  been  differently  laid  down, 
and  it  is  quite  clear  that  the  mere  imputation  of  want  of  ability  or 
capacity,  which  would  be  actionable  if  made  in  the  case  of  a  person 
holding  an  office  of  profit,  is  not  actionable  in  the  case  of  a  person 
holding  an  office  which  has  been  called  an  office  of  credit  or  an 
office  of  honour.  .  .  .  Where  the  imputation  is  an  imputation,  not 
of  misconduct  in  an  office,  but  of  unfitness  for  an  office,  and  the 
office  for  which  the  person  is  said  to  be  unfit  is  not  an  office  of 
profit,  but  one  merely  of  what  has  been  called  honour  or  credit, 
the  action  will  not  lie,  unless  the  conduct  charged  be  such  as  would 
enable  him  to  be  removed  from  or  deprived  of  that  office."  (Per 
Lord  Herschell,  L.G.,  in  Alexander  v.  JenkinSy  (1892)  1  Q.  B. 
pp.800 — 802.)  "  Words  imputing  want  of  integrity,  dishonesty,  or 
malversation  to  any  one  holding  a  public  office  of  confidence  or 
trust,  whether  an  office  of  profit  or  not,  are  actionable  per  %e.  On 
the  other  hand,  when  the  words  merely  impute  unsuitableness  for 
the  office,  incompetency,  or  want  of  ability,,  without  ascribing  any 
misconduct  touching  the  office,  then  no  action  lies,  where  the  office 
is  honorary,  without  proof  of  special  damage."  (Per  Lopes,  L.J., 
in  Booih.  v.  AnioU,  (1895)  1  Q.  B.  at  p.  576.) 

In  both  cases  it  is  essential  that  the  plaintiff  should  hold  the 
office  at  the  time  the  words  were  spoken.  (Per  De  Grey,  C.J.,  in 
Onslow  V.  Home,  3  Wilson,  188.) 

Illustrations. 

The  pIftiTitiff  was  elected  town  councillor  for  a  borough,  and  the  defendant 
add  of  him :  '*  He  is  never  sober,  and  is  not  a  fit  man  for  the  council.  On  the 
night  of  the  election  he  was  so  drunk  that  he  had  to  be  carried  home.*'  HeJd^ 
that  without  proof  of  special  damage,  no  action  lay. 

Alexander  v.  Jenkins,  (1892)    1   Q.  B.  797;  61   L.  J.  Q.  B.  634; 
40  W.  R  546 ;  66  L.  T.  391. 

Merely  to  express  an  opinion  that  such  a  candidate  is  unfit  for  the  post  which 
lie  seeks,  is  not  actionable ;  but  whoever  makes  or  publishes  any  false  statement 
of  fact  in  relation  to  the  personal  character  or  conduct  of  any  candidate  at  a 
Birliamentary  election  for  the  purpose  of  affecting  his  return  will  be  guilty  of 
an  illegal  practice,  and  liable  also  to  be  restrained  by  inj  unction  from  any  repetition 
of  each  false  statement. 

58  &  59  Vict.  c.  40,  ss.  1  and  3,  and  see  post,  p.  408. 

The  plaintiff  was  an  alderman  of  a  borough,  and  chairman  of  the  Town 
Improrement  Committee  of  the  council.  He  was  also  managing  director  and 
chief  shareholder  of  a  company  which  sold  some  land  to  the  town  council  for 
the  purpose  of  town  improvement.    The  defendant  used  words  which  bore  the 
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constmction  that  the  plaintiff  had  availed  liimself  of  his  position  on  the  town 
council,  and  as  chairman  of  the  Improvement  Committee,  to  obtain  an  improper 
advantage  for  himself  and  his  company  in  the  purchase.  Held,  that  an  action 
of  slander  lay  without  proof  of  special  damage. 

Booth  V.  Arnold,  (1895)  1  Q.  B.  571 ;  64  L.  J.  Q.  B.  443 ;  43  W.  B. 
360 ;  72  L.  T.  310;  11  Times  L.  B.  246. 
It  is  actionable  without  proof  of  special  damage : — 
To  say  that  a  judge  gives  corrupt  sentences. 

Ccuar  V.  Curaetif/f  Oro.  Eliz.  305. 
To  accuse  a  Boyal  Commissioner  of  taking  bribes. 
Moor  V.  Fo9ter,  Cro.  Jac.  65. 
Purdy  V.  Stacey,  5  Burr.  2698. 
To  say  of  a  justice  of  the  peace,  *'  Mr.  Stuckley  covereth  and  hideth  felonies, 
and  is  not  worthy  to  be  a  justice  of  peace ; "  "  for  it  is  against  his  oath  and  the 
office  of  a  justice  of  peace,  and  a  good  cause  to  put  him  out  of  the  commission." 
Stuckley  v.  Billhead,  4  Bep.  16. 
And  see  Sir  John  Harper  v.  Beamond,  Cro.  Jac.  56. 
Sir  Miles  Fleetwood  v.  Curl,  Cro.  Jac.  557  ;  Hob.  268. 
To  say  of  a  justice  of  the  peace  that ''  he  is  a  Jacobite  and  for  bringing  in  the 
Prince  of  Wales  and  Popery ;  '*  for  this  implies  that  he  is  disaffected  to  the 
established  Government  and  should  be  removed  from  office  immediately. 

How  V.  Prin,  (1702)  Holt,  652;  7  Mod.  107;  2  Ld.  Baym.  812; 
2  Salk.  694.    Affirmed  in  House  of  Lords  euh  nom,  Prinne  v.  Howe^ 
1  Brown's  Parly.  Cases,  64. 
To  insinuate  that  a  justice  of  the  peace  takes  bribes  or  '*  perverts  justice  to 
serve  his  own  turn." 

Ctuar  V.  Curseny,  Cro.  Eliz.  305. 

Cam  V.  Osgood,  1  Lev.  280. 

Alleston  v.  Moor,  Hetl.  167. 

Masham  v.  Bridges,  Cro.  Car.  223. 

Isham  V.  York,  Cro.  Car.  15. 

Beamond  v.  Hastings,  Cro.  Jac.  240. 

Aston  V.   Blagrave,  1  Str.  617;  8  Mod.  270;  2  Ld.  Baym.  1369; 

Fort.  206. 
Lindsey  v.  Smith,  7  Johns.  359. 
To  say  of  the  deputy  of  Clarencieux,  king-at-arms,  **  He  is  a  scrivener  and  no 

herald." 

Brooke  v.  Clarke,  Cro.  Eliz.  328  ;  1  Vin.  Abr.  464. 
To  say  to  a  churchwarden,  *'  Thou  art  a  cheating  knave  and  hast  cheated  the 

parish  of  40Z." 

Strode  v.  Holmes,  (1651)  Style,  338 ;  1  Boll.  Abr.  58. 

Woodruff  V.  Wooley,  1  Vin.  Abr.  463. 

Jackson  V.  Adams,  2  Bing.  N.  C.  402 ;  2  Scott,  599 ;  1  Hodges,  339. 
To  call  an  escheator,  attorney,  or  other  officer  of  a  Court  of  Becord,  an 
**  extortioner." 

StarUey  v.  Boswell,  1  Boll.  Abr.  55. 
To  say  of  a  town  clerk  that  he  hath  not  performed  his  office  according  to  law 

Fowell  V.  Cowe,  Belle's  Abr.  56. 

Wright  V.  Moorhouse,  Cro.  Eliz.  358. 


WORDS  CONCEBNINO  CLEBQIMEN  AND  MINISTERS.      55 

Or  that  he  deetroyed  votes  at  an  election. 

Dodds  Y.  Henry,  9  Mass.  262. 
To  state  tliat  alxead-fireman  was  drunk  at  a  fire  is  actionable. 

CM^)ehuet  y.  Hubachek,  36  Wisconsin,  515. 
In  America  it  has  been  held  actionable  to  charge  a  member  of  a  nominating 
eoDTention  of  a  political  party  with  having  been  influenced  by  a  bribe. 
Hand  v.  Wintan,  38  New  Jersey  (QVroom)  122. 
And  see  Sanderson  v.  Caldwell,  45  N.  T.  398. 
DoOotoay  v.  TurreU,  26  Wend.  (N.  Y.)  383. 
8kme  v.  Cooper,  2  Denio  (N.  Y.)  293. 
And  to  charge  any  public  officer  falsely  with  gross  ignorance  of  his  duties  is 
actionable  4)er  ae  in  America. 

Spiering  v.  Andrae,  45  Wisconsin,  330. 
But  it  IB  fM)^  actionable  without  proof  of  special  damage : — 
To  impute  insincerity  to  a  Member  of  Parliament. 

Ondaw  v.  Home,  8  Wils.  177;  2  W.  Bl.  750. 
Or  weakness  of  tmderstanding  to  a  candidate  for  Congress. 

Mayrant  v.  Richardeon^  1  Nott.  &  M.  347. 
Or  to  call  such  a  candidate  *'  a  corrupt  old  Tory." 
Hogg  v.  Dorrah,  2  Post.  (Alabama)  212. 
To  say  of  a  justice  of  the  peace,  ''  He  is  a  fool,  an  ass,  and  a  beetle-headed 
jnstioe ; "  for  these  are  but  general  terms  of  abuse  and  disclose  no  ground  for 
removing  the  plaintiff  from  office. 
Rill  V.  Neal,  1  Lev.  52. 

Sir  John  HoUis  v.  Briscow  et  ux,,  Cro.  Jac.  58. 
To  say  of  a  justice  of  the  peace,  '*He  is  a  logger-headed,  a  slouch-headed, 
bmrBen-bellied  hound." 

R.  V.  Farre,  1  Keb.  629. 
To  say  of  a  justice  of  the  peace,  <'  He  is  a  blood-sucker  and  sucketh  blood : '' 
"for  it  cannot  be  intended  what  blood  he  sucketh." 

Sir  Chrittapher  Hilliard  v.  Cofietable,  Cro.  £liz.  306;  Mooi-e,  418. 
To  say  of  a  superintendent  of  police  that  '<  he  has  been  guilty  of  conduct  imfit 
for  publication  "  is  not  actionable,  unless  the  words  were  spoken  of  him  ^th 
nferenoe  to  his  office. 

James  v.  Brook,  9  Q.  B.  7  ;  16L.  J.  a  B.  17  ;  10  Jur.  541. 

Clergymen  and  Ministers. 

A  beneficed  clergyman  of  the  Church  of  England  holds 
an  office  of  profit :  hence  an  action  lies  without  proof  of 
special  damage  for  words  which  impute  to  him — 

(i)  serious  misconduct  in  the  discharge  of  his  official  duties; 

(ii)  any  misconduct  which,  if  proved  against  him,  would 
be  ground  for  degradation  or  deprivation ;  whether  such 
misconduct  occur  in  the  course  of  his  official  duties  or  not 
(Pemberton  v.  Colls,  10  Q.  B.  461 ;    16  L.  J.  Q.  B.  403) ; 

(iii)  general  unfitness  or  incapacity  for  his  office. 
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A  clergyman  who  holds  any  chaplaincy  or  paid  lecture- 
ship or  readership  from  which  he  can  be  removed,  comes 
within  the  same  rules  as  a  beneficed  clergyman.  {Payne  v. 
Beuwmorrisy  1  Lev.  248.)  But  a  clergyman  without  cure 
of  souls  or  any  other  preferment  is  an  honorary  ofl&cer ;  and 
words  which  would  have  been  actionable,  if  spoken  of  a  bene- 
ficed clergyman,  will  not  necessarily  be  actionable,  if  spoken 
of  him.     {GaUwey  v.  MarsMl,  9  Exch.  294 ;  23  L.  J.  Ex.  78.) 

A  dissenting  minister  is  not,  in  the  eye  of  the  law,  an 
officer  at  all ;  he  is  engaged  by  his  congregation  or  some 
other  body  of  persons,  to  perform  certain  duties.  Any 
charge  made  against  him  which,  if  true,  would  justify  his 
summary  dismissal  from  his  employment,  is  actionable 
per  86. 

Illustrations. 

It  is  actionable  without  proof  of  special  damage  : — 

To  say  of  a  parson  that  '*  he  had  two  wives ;  "  for  though  bigamy  was  not  made 
felony  until  1603,  still  in  1588  it  was  *'  cause  of  deprivation." 
NuhoUo7i  V.  Lyne,  Oro.  Eliz.  94. 
To  say  that  *'  he  is  a  drunkard,  a  whoremaster,  a  common  sweai-er,  a  common  liar, 
and  hath  preached  false  doctrine,  and  deserves  to  be  degraded ;  "  for  ^*  the  matters 
charged  are  good  cause  to  have  him  degraded,  whereby  he  should  lose  hisfreehold. ' ' 
Bod  V.  Bobinson,  (1648)  Aleyn,  63. 
Dr.  Sibthorpe'e  Case,  W.  Jones,  366 ;  1  Boll.  Abr.  76. 
To  say,  *  *  He  preacheth  lyes  in  the  pulpit :  "  *  *  car  ceo  est  bon  cause  de  deprivation,** 

Drake  v.  Drake,  (1652)  1  Roll.  Abr.  58 ;  1  Vin.  Abr.  463. 
[These  cases  clearly  overrule  Parret  v.  Carpenter,  Noy,  64 ;  Cro.  EUz.  502, 
wherein  it  was  held  that  an  action  could  lie  only  in  the  spiritual  Court  for  saying 
of  a  parson  : — "  Parret  is  an  adulterer,  and  hatii  had  two  children  by  the  wife  of 
J.  S.,  and  I  will  cause  him  to  be  deprived  for  it."  See  the  remarks  of  Pollock* 
C.B.,  23  L.  J.  Ex.  80.] 

To  say  to  a  parson,  **  Thou  hast  made  a  seditious  sermon,  and  moved  the  people 
to  sedition  to-day." 

Philips,  B.D,  V.  Badby,  (1582)  cited  in  Bittridge's  Case,  4  Eep.  19. 
To  say  of  a  parson,  *'  He  preaches  nothing  but  lies  and  malice  in  the  pulpit ;  '* 
for  the  words  are  clearly  spoken  of  him  in  the  way  of  his  profession. 
Crauden  v.  Waldeii,  3  Lev.  17. 

Bishop  ofSarum  v.  Nash,  Buller's  N.  P.  9;  Willes,  23. 
And  see  Pocock  v.  Nash,  Comb.  253. 
Musgrave  v.  Bovey,  2  Str.  946. 
To  say  to  a  clergyman,  *  *  Thou  art  a  drunkard,"  is  not  of  itself  actionable ;  but  it 
is  submitted  that  to  impute  to  a  clergyman  habitual  drunkenness,  or  drunkenness 
whilst  engaged  in  the  discharge  of  his  official  duties,  would  be  actionable. 
Ano7i.,  1  Ohio,  83,  n. 
Tighe  v.  Wicks,  33  Up.  Can.  Q.  B.  Eep.  470. 
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Brandrick  y.  Johmon^  1  Vict.  L.  £.  C.  L.  306. 
Dod  y.  Boinnaon,  AleyB,  63. 
McMillan  y.  Birch,  1  Binn.  178. 
To  charge  a  clergyman  with  immorality  and  misappropriation  of  the  sacrament 
money  is  clearly  actionable.    Damages  1601. 

Highmore  y.  Earl  and  Counteaa  of  HarringUni,  3  C.  B.  N.  S.  142. 
And,  of  course,  to  charge  a  clergyman  with  haying  indecently  assaulted  a  woman 
on  the  highway  is  actionable. 

Evam  y.  Otoyn,  a  Q.  B.  844. 
To  say  of  a  beneficed  clergyman  that  he  drugged  the  wine  he  gaye  the 
speaker,  and  so  fraudulently  induced  him  to  sign  a  bill  of  exchange  for  a  large 
amount  ia  actionable  without  proof  of  special  damage ;  but  it  is  not  actionable 
merely  to  say  of  a  beneficed  clergyman,  "  He  pigeoned  me." 

Femberton  y.  CdU,  10  a  B.  461 ;  16  L.  J.  Q.  B.  403;  11  Jur.  1011. 
To  charge  a  clergyman  with  incontinence  is  not  actionable,  imless  he  hold  some 
henefioe  or  preferment,  or  some  post  of  emolument,  such  as  preacher,  curate, 
chaplain,  or  lecturer,  from  which  he  could  be  dismissed  for  incontinence. 

Gallwey  y.  Marshall,  9  Exch.  294 ;  23  L.  J.  Ex.  78 ;  2  0.  L.  B.  399. 
To  say  of  one  who  had  been  a  linendraper,  but  at  time  of  publication  was  a 
dissenting  minister,  that  he  had  been  guilty  of  fraud  and  cheating  when  a  linen- 
diaper,  is  no  slander  of  the  plaintifi  in  his  character  of  dissenting  minister ;  and, 
therefore,  is  not  actionable  without  proof  of  special  damage. 

Hopwood  y.  r/torw,  8  0.  B.  293 ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
But  to  charge  a  dissenting  minister  with  incontinence  while  a  dissenting 
minister,  ''  insomuch  that  the  persons  frequenting  the  said  chapel  by  reason  of 
the  speaking  of  the  said  words  haye  wholly  refused  to  permit  him  to  preach  at 
the  said  chapel,"  is  actionable. 

HaHley  y.  Herring,  8  T.  R.  130. 


Bamsters-at'Law. 

It  is  quite  clear  that  barristers  may  sue  for  words 
touching  them  in  their  profession,  although  their  fees 
we  honorary. 

Illustrations. 

The  phuntiff  was  a  barrister  and  gaye  ooimsel  to  divers  of  the  king's  subjects. 

The  defendant  said  to  J.  S.  (the  plaintiffs  father-in-law),  concerning  the  plaintiff, 

"He  is  a  dunce,  and  will  get  littie  by  the  law."    J.  S.  replied,  *^  Others  haye  a 

o^ter  opinion  of  him."    The  defendant  answered,  ' '  He  was  never  but  accoimted 

ft  dunce  in  the  Middle  Temple."     Held,  that  the  words  were  actionable,  though 

^0  special  damage  was  alleged.    Damages,  one  hundred  marks.     [Here  it  was 

fti^ed  for  the  defendant  that  Duns  Scotus  was  '*  a  great  learned  man ;  "  that 

though  to  call  a  man  '*a  dunce"  might,  in  ordinary  parlance,  imply  that  he 

vas  dull  and  heavy  of  wit,  yet  it  did  not  deny  him  a  solid  judgment ;  and  that  m 

to  saj  «*  he  will  get  little  by  the  law  "  might  only  mean  that  he  did  not  wish 

to  practise.] 

Peard Y.Jones,  (1635)  Oro.  Car.  382. 
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It  is  actionable  without  proof  of  special  damage  to  say  of  a  barrister : — 
"  Thou  art  no  lawyer ;  thou  canst  not  make  a  lease ;  thou  hast  that  degree 
without  desert ;  they  are  fools  who  come  to  thee  for  law.*' 
Bankes  v.  Allen,  1  Boll.  Abr.  54. 
**He  hath  as  much  law  as  a  Jackanapes."    (N.B. — The  words  are  not  "iio 
more  law  than  a  Jackanapes.'*) 

Palmer  v.  Beyer,  Owen,  17 ;  Cro.  Eliz.  342,  cited  with  approval  in 

Brokers  Case,  Moore,  409. 
[And  see  Cawdry  v.  Tetley,  Qodb.  441,  where  it  is  said  that  had  the 
words  been,  *'  He  has  no  more  wit  than  a  Jackanapes,**  no  action 
would  have  lain ;  wit  not  being  essential  to  success  at  the  bar 
according  to  F.  Pollock,  2  Ad.  &  £.  p.  4.] 
'*  He  has  deceived  his  client,  and  revealed  the  secrete  of  his  cause.*' 

Snag  v.  Gray,  1  BolL  Abr.  57 ;  Co.  Entr.  22. 
**He  will  give  vexatious  and  ill  counsel,  and  stir  up  a  suit,  and  milk  her 
purse,  and  fill  his  own  large  pockets." 
Anon,,  3  Salk  328. 
King  v.  Lake,  (1682)  2  Ventr.  28. 
And  see  Snow  v.  Etty,  22  Law  Journal  (newspaper)  292. 

Solicitors  and  Attomies. 

It  is  actionable  without  proof  of  special  damage : — 

To  say  of  an  attorney,  *^  He  has  no  more  law  than  Master  Cheyny's  bull,"  or 
**  He  has  no  more  law  than  a  goose." 

Baker  v.  Morfue,  vel  Morphew,  Sid.  327 ;  2  Keble,  202. 
[According  to  the  report  ia  Keble,  an  objection  was  taken  in  this  case  on 
behalf  of  the  defendant,  that  it  was  not  averred  in  the  declaration,  **  that  Cheyny 
had  a  bull,  sed  non  allocatur,  for  the  scandal  is  the  greater,  if  he  had  none.*'  And 
the  Ck>urt  adds  a  solemn  quoere  as  to  saying  *'  He  has  no  more  law  than  the  man 
in  the  moon.'*] 

To  say  of  an  attorney,  '*  He  cannot  read  a  declaration." 

Powell  V.  Jones,  1  Lev.  297. 
To  say  of  an  attorney,  *'  He  is  a  very  base  rogue  and  a  cheating  knave,  and 
doth  maintain  himself,  his  wife  and  children,  by  his  cheating." 
Anon.,  (1638)  Cro.  Car.  516. 
See  Jenkins  v.  Smith,  Cro.  Jac.  586. 
To  say  of  an  attorney  that  **  he  hath  the  falling  sickness ;  "  for  that  disables 
him  in  his  profession. 

Taylor  v.  Perr,  (1607)  1  Eolle's  Abr.  44. 
To  say  of  an  attorney,  **  What,  does  he  pretend  to  be  a  lawyer  P    He  is  no 
more  a  lawyer  than  the  devil ; "  or  any  other  words  imputing  gross  ignorance  of 
law. 

Day  V.  Bidler,  3  Wils.  59. 
To  say  of  an  attorney,  **  He  is  only  an  attorney's  derk,  and  a  rogue;  he  is 
no    attorney,"   or    any   words   imputing    that   he    is   not  a  fully  qualified 
piuctitioner. 

Hardwick  v.  Chandler,  2  Stra.  1138. 
To  say  of  an  attorney,  **He  is  an  ambidexter, ^^  i.e.,  one  who  being  retained 
by  one  party  in  a  cause,  and  having  learnt  all  his  secrets,  goes  over  to  the  other 
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ode,  and  acts  for  the  adversary.  Such  conduct  was  subject  for  a  gut  tarn  action 
under  an  old  penal  statute :  see  Bastell's  Entries,  p.  2,  Action  sur  le  case  vers 
Attorney,  3. 

AnnUon  y.  Blofield,  Garter,  214 ;  1  Boll.  Abr.  55. 
Shire  v.  King,  Yelv.  32. 
To  impute  that  he  will  betray  his  clients'  secrets  and  overthrow  their  cause. 
Martyn  v.  Burlings,  Cro.  Eliz.  589. 
Oarr  v.  Selden,  6  Barb.  (N.  Y.)  416 ;  4  Comst.  91. 
Foci  V.  Brown,  8  Johns.  64. 
To  charge  an  attorney  with  barratry,  champerty,  or  maintenance. 
Boace  v.  Barnaby,  1  Boll.  Abr.  55;  Hob.  117. 
Proud  V.  Hawes,  Cro.  Eliz.  171 ;  Hob.  140. 
Taylor  v.  Starkey,  Cro.  Car.  192. 
To  eay  to  a  client  *'  Your  attorney  is  a  bribing  knave,  and  hath  taken  twenty 
pounds  of  you  to  oossen  me." 

YarcOey  v.  EUiU,  Hob.  8. 
To  say  of  an  attorney,  "  He  stirreth  up  suits,  and  once  promised  me,  that  if  he 
did  not  recover  in  a  cause  for  me,  he  would  take  no  charges  of  me ; "  «  because 
stilling  up  suits  is  barratry,  and  undertaking  a  suit,  no  purchase  no  pay,  is 
maintenance." 

Smith  V.  Andrews,  1  Boll.  Abr.  54;  Hob.  117. 
To  assert  that  an  attorney  has  been  guilty  of  professional  misconduct  and  ought 
to  be  etrock  off  the  rolls. 

Byrchley^s  Case,  4  Bep.  16. 
PhiUips  V.  Jansen,  2  Esp.  624. 
WarUm  v.  Gearing,  1  Vict.  L.  B.  C.  L.  122. 
But  it  ie  not  actionable  to  say  of  an  attorney,  *'  He  has  defrauded  his  creditors 
and  has  been  horsewhipped  off  the  course  at  Doncaster ;  "  for  it  is  no  part  of  his 
professional  duties  to  attend  horse-races,  and  his  creditors  are  not  his  clients. 
Doyley  v.  BoberU,  3  Bing.  N.  C.  835  ;  5  Scott,  40 ;  3  Hodges,  154. 
Kor  to  abuse  him  in  general  terms,  such  as  "  cheat,"  **  rogue,"  or  '*  knave ; " 
though  to  say,  "  You  cheat  your  clients,"  would  be  actionable. 
AUeston  v.  Moor,  Het.  167. 
And  see  Bishop  v.  Latimer,  4  L.  T.  775. 
And  where  the  defendant  said  of  a  solicitor :    **  He  has  gone  for  thousands 
instead  of  hundreds  this  time,"  and :  **  It  seems  to  be  a  worse  job  than  the  other 
V&8 ;  he  has  lost  thousands,"  it  was  held  that  the  words  were  not  actionable  per 
M,  as  they  did  not  reasonably  convey  any  imputation  of  impropriety  or  mis- 
conduct on  the  part  of  the  plaintiff  in  relation  to  or  in  connection  with  his 
jcrof eesion  or  buainesB,  or  of  unfitness  to  carry  on  his  profession  or  business  in  a 
Foper  or  satisfactory  manner. 

Dauncey  v.  Holloway,  (1901)  2  K.  B.  441 ;  70  L.  J.  K  B.  695 ;  49 
W.  B.  546 ;  84  L.  T.  649. 

Physicians^  Surgeons^  dx. 

Any  words  imputing  to  a  practising  medical  man  miscon- 
duct or  incapacity  in  the  discharge  of  his  professional  duties 
Are  actionable  per  se. 
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Illustrations, 


Thus  it  is  actionable  without  proof  of  special  damage : — 
To  say  of  a  physiciau  that '  *  he  is  no  scholar,"  *  *  because  no  man  can  be  a  good 
physician,  unless  he  be  a  scholar.'* 

Cawdry  v.  HighJey  al.  Tythay,  Cro.  Car.  270 ;  Gk)db,  441. 
To  accuse  ajiy  physician,  surgeon,  accoucheur,  midwife  or  apothecary,  with 
haying  caused  the  death  of  any  patient   through  his  ignorance  or  culpable 
negligence. 

Poe  V.  Mond/ord,  Cro.  Eliz.  620. 

Watson  V.  Vanderlash,  Hetl.  71. 

Edmll  V.  Bussell,  4  M.  &  Gr.  1090 ;  12  L.  J.  0.  P.  4 ;  5  Scott,  N.  E. 

801 ;  2  Dowl.  N.  S.  641 ;  6  Jur.  996. 
Foster  v.  Scripps,  39  Mich.  376 ;  33  Amer.  E.  403. 
To  call  a  practising  medical  man  **a  quack-salver,"  or  **an  empiric/*  or  a 
«' mountebank." 

Allen  V.  Eaton y  1  BolL  Abr.  54. 

Qoddart  v.  Hastlfooi,  1  Viner*s  Abr.  (S.  a.),  pL  12 ;  1  EolL  Abr.  64. 
To  say  of  a  surgeon  to  his  patient : — *  *  I  wonder  you  had  him  to  attend  you.  Da 
you  know  him  ?  He  is  not  an  apothecary ;  he  has  not  passed  any  examination ; 
he  is  a  bad  character ;  none  of  the  medical  men  here  will  meet  him.  Several 
persons  have  died  that  he  had  attended,  and  there  have  been  inquests  held  on 
them,*'  was  held  actionable  in 

BovXhee  v.  Benny y  1  Exch.  196 ;  17  L.  J.  Ex.  151. 
The  Coiurt,  in  this  case,  inclined  to  think  the  words,  '*  He  is  a  bad  character ;. 
none  of  the  medical  men  here  will  meet  him,**  were  actionable  by  themselves. 

But  see  Clay  v.  RohtrU,  9  Jur.  N.  S.  580 ;  11 W.  B.  649 ;  8  L.  T.  397. 
Ramadge  v.  Ryany  9  Bing.  333 ;  2  M.  &  Sc.  421. 
To  charge  any  medical  man  or  apothecfuy  with  either  ignorantly  or  unskilfully 
administering  the  wrong  medicines  or  medicine  in  excessive  doses. 
Colliery  M.D,  v.  Simpsony  5  0.  &  P.  73. 
Tatty  V.  Alewhiy  11  Mod.  221. 
Secor  V.  Harris y  18  Barb.  425. 
Carroll  v.  Whitey  33  Barb.  615  ;  42  N.  Y.  161. 
March  v.  Davison,  9  Paige,  580. 

Edsall  V.  Rmselly  4  M.  &  Gr.  1090 ;  5  Scott,  N.  E.  801 ;  2  Dowl. 
N.  S.  641 ;  12  L.  J.  C.  P.  4 ;  6  Jur.  996. 
To  say  of  a  midwife,  **  Many  have  perished  for  her  want  of  skilL" 

Flowers^  Case,  Cro.  Car.  211. 
But  it  is  not  actionable  per  se : — 

To  say  of  a  surgeon,  **  He  did  poison  the  wound  of  his  patient ;  "  without  some 
averment  that  this  was  improper  treatment  of  the  wound ;  for  else  '^  it  might  be 
for  the  cure  of  it." 

Suegos*  Casey  Hetl.  175. 
To. call  a  person  who  practises  medicine  without  full  legal  qualification   **a 
quack,"  or  **  an  impostor ;  **  for  the  law  only  protects  lawful  employments. 
Collins  V.  CarnegiSy  1  A.  &  E.  695 ;  3  N.  &  M.  703. 
It  is  for  the  jury  and  not  the  judge  to  decide  what  is  the  meaning  of  the  word 
**  quack." 

Dakhyl  v.  Lahoucherty  TimeSy  July  29th,  1904. 
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To  change  a  physician  with  adultery  nnconnected  with  his  professional  oon- 
doct.  It  would  be  otherwise  if  he  had  been  accused  of  seducing,  or  committing 
adultery  with,  one  of  his  patients. 

Ayre  v.  Craven,  2  A.  &  E.  2;  4  N.  &  M.  220. 
To  charge  a  physician  or  surgeon  generally  with  **  malpractice ;  '*  not  stating 
that  he  caused  his  x>atient*s  death  by  malpiuctice. 

Bodgera  y.  Kline ,  56  Miss.  608 ;  31  Amer.  H.  389. 
To  Bay  of  an  **  accoucheuse/'  **  A  lady  who  has  established  a  medical  college 

at has  issued  a  prospectus,  in  which  my  name  appears  as  president.    I 

hare  sanctioned  the  issue  of  no  prospectus  with  my  name  in  it.    I  wish  to  know 
vhat  remedy  I  have/'  was  held  no  slander  on  her  in  the  way  of  her  trade. 
Brmt  V.  SpraU,  Times,  Feb.  3rd,  1882. 
The  plaintiff  was  a  surgeon  and  accoucheur;  the  defendant  told  one  of  his 
patiente  that  the  plaintifiP's  female  servant  had  had  a  child  by  the  plaintiff ;  and 
the  patient  consequently  ceased  to  employ  the  plaintiff.    Held,  that  special 
damage  being  proved,  the  action  lay. 

Dixon  V.  Smith,  5  H.  &  N.  450;  29  L.  J.  Ex.  125. 

Other  Professions. 

So,  to  impnte  incompetency  to  any  one  practising  an  art, 
as  a  dentist,  a  schoolmaster,  a  land  surveyor,  or  an  architect, 
is  actionable  |)«r  se. 

Illtistrations. 

Thns,  it  is  actionable  without  proof  of  special  damage  : — 
To  saj  of  a  schoolmaster,  '*  Put  not  your  son  to  him,  for  he  wiU  come  away  as 
very  a  dunce  as  he  went." 

Watson  V.  VanderJ^ish,  Hetl.  71. 
To  accuse  a  schoolmaster  of  habitual  drunkenness. 
Hume  V.  Marshall,  42  J.  P.  136. 
Brandrick  v.  Johnson,  1  Yict.  L.  B.  C.  L.  306. 
And  it  was  held  a  slander  on  a  schoolmaster  in  the  way  of  his  profession  to 
8aj:~*'  You  had  one  here  whom  the  boys  say  liked  his  glass ;  they  smelt  him 
contmually.    I  saw  him  so  that  he  could  not  walk  straight." 
Ooslett  V.  Garment,  (1897)  13  Times  L.  E.  391. 
It  is  actionable  without  proof  of  special  damage  to  impute  drunkenness  to  a 
loastai  mariner  in  command  of  a  vessel. 

Inoin  V.  Brandwood,  2  H.  &  0.  960 ;  33  L.  J.  Ex.  257 ;  12  W.  E. 

438 ;  9  L.  T.  772 ;  10  Jur.  N.  S.  370. 
Hamon  v.  FalU,  4  App.  Cas.  247  ;  48  L.  J.  P.  0.  45. 
But  to  say  that  a  private  citizen  was  drunk  once  is  not. 
Warren  v.  Norman,  Walk,  (Mississippi)  387. 

BtLck  V.  Hersey,  31  Maine,  558.  ; 

And  see  Chaddock  v.  Bn'ggs,  13  Mass.  248.  ^ 

Hayner  v.  Cowden,  27  Ohio  St.  292. 
•^0  charge  a  woman  with  being  drunk  is  actionable  in  Massachusetts. 
Brown  y.  Nickerson,  1  Gray,  1. 
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It  is  actionable  without  proof  of  special  damage  to  say  of  an  auctioneer  or 
appraiser,  who  had  valued  goods  for  the  defendant : — *'  He  is  a  damned  rascal, 
he  has  cheated  me  out  of  1002.  on  the  valuation.*' 
Bryant  v.  Loodon,  11  Moore,  S44. 
BamBdale  v.  Chreenacre,  1  F.  &  F.  61. 
Or  to  say  of  a  land  surveyor,  in  the  way  of  his  profession: — **Thou  art  a 
cozener  and  a  cheating  knave,  and  that  I  can  prove." 
London  v.  EastgcUe,  2  BoUe's  Bep.  72. 
Or  to  say  of  a  governess  that  she  has  been  guilty  of  immorality  with  her 
employer.     (Before  the  Slander  of  Women  Act.) 

Quinn  V.  Wilson,  (1850)  13  Ir.  L.  B.  381. 
And  see  QtUeU  v.  BtUlivant,  7  L.  T.  (Old  S.)  490 ;  post,  p.  389. 
But  to  say  of  a  dancing  mistress : — '*  She  is  as  much  a  man  as  I  am ;  she  is  an 
hermaphrodite,*'  is  not  actionable  of  her  in  the  way  of  her  profession,  for  girls 
are  taught  dancing  by  men  as  often  as  by  women. 

Wetherkead  v.  Armitage,  2  Lev.  233 ;    3  Salk.  328 ;    Freem.  277 ; 

2  Show.  18. 
Secus  in  America,  Malone  v.  Stewart,  15  Ohio,  319. 
And  to  say  of  a  land  speculator : — **  He  cheated  me  of  100  acres  of  land,'*  was 
held  in  Canada  not  to  touch  him  in  his  profession  and  therefore  not  actionable. 
FeUowes  v.  Hunter,  20  Up.  Can.  Q.  B.  382. 
It  is  not  actionable  to  say  of  a  trainer  of  race-horses  that  he  has  not  paid  his 
bets,  there  being  no  evidence  that  it  is  part  of  his  business  to  make  bets. 
Smith  and  another  v.  Willoughby,  (1899)  15  Times  L.  B.  314. 

TraderSy  ArtisanSj  Servants^  dc. 

So  if  the  plaintiff  carry  on  any  trade  recognised  by  the 
law,  or  be  engaged  in  any  lawful  employment,  however 
humble,  an  action  lies  for  any  words  which  prejudice  him 
in  the  way  of  such  trade  or  employment.  But  the  words 
must  relate  to  his  trade  or  employment,  and  *'  touch  "  him 
therein. 

lUvstratioTiB. 

Thus,  it  is  actionable  without  proof  of  special  damage : — 
To  say  of  a  derk  or  servant  that  he  had  '*  cozened  his  master." 
Seaman  v.  Bigg,  Cro.  Car.  480.  ^ 

Beignald's  Case,  (1640)  Cro.  Car.  563. 
To  say  of  a  gamekeeper  that  he  trapped  three  foxes ;  for  that  would  be  clearly 
a  breach  of  his  duties  as  gamekeeper. 

Foulger  v.  Newcomh,  L.  B.  2  Ex.  327  ;  36  L.  J.  Ex.  169;  15  W.  B. 
1181;  16L.  T.  595. 
To  say  of  a  servant  girl  that  she  had  had  a  miscarriage,  and  had  lost  her  place 
in  consequence. 

Connors  v.  Justice,  13  Ir.  C.  L.  B.  451. 
To  say  to  the  mistress  of  a  servant  girl : — **  You  are  not  aware,  Mrs.  C,  what 
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kind  of  a  girl  you  liaye  in  your  serrioe ;  if  you  were,  you  would  not  keep  her,  for 
I  can  assure  you  she  is  often  out  with  our  married  man.'*  Ooltman,  J.,  held  that 
these  wQids  were  actionable  without  proof  of  special  damage ;  and  on  a  motion 
far  a  new  trial,  Tindal,  C.J.,  said  "  The  words  are  actionable,  inasmuch  as  they 
are  spoken  of  the  plaintiff  in  her  yocation/* 

Bumsey  y.  Webb  et  ux.,  1 1  L.  J.  C.  P.  129 ;  Oar.  &  M.  104. 
To  say  to  an  innkeeper,  ''  Thy  house  is  infected  with  the  pox,  and  thy  wife  was 
laid  of  the  pox ; "  for  eyen  if  small-pox  only  was  meant,  still  **  it  was  a  discredit 
to  the  plaintiff,  and  guests  would  not  resort "  to  bis  house.    Damages  50^ 
LweCa  Case,  Oro.  Eliz.  289. 

And  see  the  remarks  of  Kelly,  C.B.,  in  Biding  y.  Smith,  1  Ex.  D.  94 ; 
45  L.  J.  Ex.  281 ;  24  W.  B.  487  ;  34  L.  T.  500. 
To  say  of  a  watchmaker,  "he  is  a  bungler,  and  knows  not  how  to  make  a 
good  watch.'* 

Bedman  y.  Pyne,  1  Mod.  19 ;  3  Salk.  328. 
But  it  is  not  actionable  per  ae  : — 

To  say  of  a  liyery  stable  keeper,  * '  You  are  a  regular  prover  under  bankruptcies, 
a  regular  iMmkrupt  maker; "  for  it  is  not  a  charge  against  him  in  the  way  of  his 
trade. 

AngU  y.  Alexander,  7  Bing.  119;  1  Or.  &  J.  143 ;  4  M.  &  P.  870 ;  1 
Tyrw.  9. 
Nor  to  say  to  a  derk  to  a  gas  company,  ''  Tou  are  a  fellow,  a  disgrace  to  the 
town,  un&t  to  hold  your  situation  for  your  conduct  with  whores." 
Lumby  y.  Allday,  1  Cr.  &  J.  301 ;  1  Tyrw.  217. 
And  see  James  y.  ^rooA;,  9  Q.  B.  7 ;  16  L.  J.  Q.  B.  17 ;  10  Jur.  541. 
Nor  to  impute  to  a  staymaker  that  his  trade  is  maintained  by  the  prostitution 
of  his  shopwoman. 

Brayne  y.  Cooper,  5  M.  &  W.  249. 
The  defendant  said  of  the  plaintiff  who  was  a  working  stone-mason : — "  He  has 
rained  the  town  by  bringing  about  the  nine  hours*  system,"  and  **  He  has  stopped 
wveral  good  jobs  from  being  carried  out,  by  being  the  ringleader  of  the  system 
at  Uanelly."  If  eld,  on  demurrer,  that  no  action  lay,  the  words  not  being  in 
themselyes  defamatory,  nor  connected  by  averment  or  by  implication  with  the 
plaintiffs  trade. 

JlfOfery.  2>arW,  L.  E.  9  0.  P.  118;  43  L.  J.  0.  P.  84 ;  22W.B.332; 
30  L.  T.  58. 

The  law  guards  most  carefully  the  credit  of  all  merchants 
and  traders ;  any  imputation  on  their  solvency,  any  sugges- 
tion that  they  are  in  pecuniary  difficulties,  or  are  attempting 
to  evade  the  operation  of  any  Bankruptcy  Act,  is  therefore 
actionable  per  se. 

Illustrations. 

ThuB,  it  is  actionable  without  proof  of  special  damage : —  j| 

To  impeach  the  credit  of  any  merchant  or  tradesman  by  imputing  to  him 
bankruptcy  or  insolvency,  either  past,  present  or  future. 
Johniony.  Lemmon,  2  Boilers  £ep.  144. 
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Thompson  v.  Twenge^  2  BoUe's  Bep.  433. 

Vivian  v.  WiJlei,  Sir  T.  Eaym.  207  ;  3  Salk.  326;  2  Keble,  718. 

Stanton  v.  Smith,  2  Ld.  Eaym.  1480 ;  2  Str.  762. 

Whittington  v.  Oladwin^  5  B.  &  0.  180;  2  C.  &  P.  146. 

Robinson  v.  Jlfarc^aTif,  7  Q.  B.  918 ;  Id  L.  J.  Q.  B.  134 ;  10  Jiir.  156. 

Harrison  v.  BevingUm,  8  C.  &  P.  708. 

Oostling  v.  Brooks,  2  F.  &  P.  76. 

Brown  v.  Smith,  13  C.  B.  696;  22  L.  J.  C.  P.  151 ;  17  Jur.  807;  1 
C.  L.  E.  4. 
To  say  to  a  tailor,  **  I  heard  you  were  ruu  away,"  sc,  from  your  creditors. 

Davis  V.  Lewis,  7  T.  R  17. 

And  see  Dohson  v.  Thomisione,  3  Mod.  112. 

Chapman  y.  Lamphire,  3  Mod.  155. 

Ame  V.  Johnson,  10  Mod.  111. 

Harrison  v.  Thomhorough,  10  Mod.  196 ;  Gilb.  Cas.  114. 
To  say  of  a  brewer  that  he  has  been  arrested  for  debt.     And  this  although  no 
express  reference  to  his  trade  was  made  at  the  time  of  publication,  for  such  words 
must  necessarily  affect  his  credit  therein. 

Jones  V.  titUer,  7  M.  &  W.  423;  10  L.  J.  Ex.  171. 
To  assert  that  the  plaintiff  had  once  been  bankrupt  in  another  place,  when 
carrying  on  another  trade ;  for  that  may  still  affect  him  here  in  his  present  trade. 

Leycro/t  v.  Bunker,  Cro.  Car.  317. 

Hall  V.  Smith,  1  M.  &  S.  287. 

Figgins  v.  Cogswell,  3  M.  &  S.  369. 
To  say  of  any  trader,  **  He  is  not  able  to  pay  his  debts." 

Drake  v.  Hill,  Sir  T.  Baym.  184 ;  2  Keble,  549 ;  1  Lev.  276 ;  Sid. 
424. 

Hooker  v.  Tucker,  Holt,  39;  Garth.  330. 

Morris  v.  Langdale,  2  Bos.  &  Pul.  284. 

Orpwood  V.  Barkes  (vel  Parkes),  4  Bing.  261  ;  12  Moore,  492. 
To  say  of  a  farmer,  "  He  cannot  pay  his  labourers." 

Barnes  v.  Holloway,  8  T.  R  150. 
To  impute  insolvency  to  an  innkeeper,  even  though  at  that  date  innkeepers 
were  not  subject  to  the  bankruptcy  laws. 

WhiUingUm  v.  Gladwin,  (1825)  5  B.  &  0.  180 ;  2  0.  &  P.  146. 

Southam  v.  Alien,  Sir  T.  Baym.  231. 
But  it  is  not  actionable  to  say  merely,  **  A.  owes  me  money,"  if  no  words  be 
added  imputing  that  A.  is  unable  to  pay  the  debt. 

Per  Bramwell,  B.,  4  F.  &  F.  321,  322. 

So  if  the  defendant's  words  impute  to  the  plaintiff  dis- 
honesty and  fraud  in  the  conduct  of  his  trade,  such  as 
knowingly  selling  inferior  articles  as  superior,  or  wilfully 
adulterating  his  wares,  they  will  be  actionable  per  se.  If 
the  words  merely  impugn  the  value  of  the  goods  which  the 
plaintiff  sells,  they  are  not  actionable  unless  they  fall  within 
the  rules  relating  to  **  Actions  on  the  Case,"  post,  p.  83 ; 
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for  they  are  but  an  attack  on  a  thing,  not  on  a  person. 
But  often  an  attack  on  a  commodity  may  be  also  an  indirect 
attack  upon  its  vendor ;  e.g.  if  it  be  insinuated  that  there 
was  fraud  or  dishonesty  in  offering  it  for  sale.  In  such 
case,  if  the  words  touch  a  man  in  his  trade,  they  are 
actionable  per  se. 

Illustrationi. 

ThuB,  it  is  actionable  without  proof  of  special  damage  : — 
To  say  of  a  trader,  '*He  is  a  cheating  knave,  and  keeps  a  false  debt- 
book." 

Craw/oot  y.  Dale,  1  Vent.  263 ;  3  Salk.  327. 
Overruling  Todd  v.  Hastings,  2  Saund.  307. 
Or  that  he  uses  false  weights  or  measures. 

Griffiths  V.  Lewu,  7  Q.  B.  61 ;  14  L.  J.  Q.  B.  197 ;  9  Jur.  370 ;  8 

Q.  B.  841 ;  16  L.  J.  Q.  B.  249 ;  10  Jur.  711. 
Bray  v.  Ham,  1  Brownlow  &  Golds.  4. 
Stoher  V.  Green,  lb.  6. 
Frwr  V.  Wilson,  1  C.  B.  N.  S.  95. 
To  say  to  a  com  factor/*  You  are  a  rogue  and  a  swindling  rascal,  you  delivered 
me  100  bushels  of  oats,  worse  by  6s,  a  bushel  than  I  bargained  for." 
Thomas  y.  Jcukson,  3  Bing.  104  ;  10  Moore,  425. 
To  say  of  a  tradesman  that  he  adulterates  the  goods  he  sells. 

Jesson  V.  Hayes,  (1636)  1  BolL  Abr.  63. 
To  say  of  a  contractor,  *'  He  used  the  old  materials,"  when  his  contract  was  for 
new,  is  actionable,  with  proper  innuendoes. 

Baboneau  v. Farrell,  15  C.  B.  360 ;  24  L.  J.  0.  P.  9;  1  Jur. N. S.  114  ; 

3  C.  L.  E.  42. 
Sir  B.  Greenfidd^s  Case,  Mar.  92 ;  1  Yiner's  Abr.  465. 
See  Smith  v.  Mathews,  1  Moo.  &  Bob.  151. 
To  say  of  a  butcher  that  he  changed  the  lamb  bought  of  him  for  a  coarse  piece 
of  mutton. 

Cnjp  V.  Gill,  29  L.  T.  (Old  S.)  82. 
Bice  V.  Pidgeon,  Comb.  161. 
To  say  of  a  keeper  of  a  restaurant,  '*  You  are  an  infernal  rogue  and  swindler," 
vae  held  not  to  be  actionable  without  proof  of  special  damage,  as  not  of  itself 
nsoeBBarily  injurious  to  a  restaurant  keeper;  for,  as  the  Supreme  Court  of 
^^ictoiia  remarked,  '*  in  fact  there  might  be  very  successful  restaurant  keepers, 
who  were  both  rogues  and  swindlers." 

Brady  v.  Yovdden,  Kerferd  &  Box*s  Digest  of  Yictoria  Cases,  709 ; 
Melbourne  Argus  Beports,  6th  September,  1867. 
But  to  call  a  tradesman  '*a  rogue,"  or  '*a  cheat,"  or  ''a  cozener,"  is  not 
actionable,  unless  it  can  be  shown  that  the  words  refer  to  his  trade.    To  impute  . 

distinctly  that  he  cheats  or  cozens  in  his  trade  is  actionable.  m 

Johns  V.  GiUings,  Cro.  Eliz.  239. 
Cotes  V.  Ketle,  Cro.  Jac.  204. 
Terry  Y,  Hooper  y  1  Lev.  115, 
O.L.8.  F 
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Savage  v.  Bohery,  5  Mod.  398 ;  2  Salk.  694. 

Surman  v.  Shelleto,  3  Burr.  1688. 

Bromefield  v.  Snoke,  12  Mod.  307. 

Savile  v.  Jardine,  2  H.  Bl.  531. 

Lancaster  v.  French,  2  Stra.  797. 

Davij  V.  Miller  etux,y  2  Stra.  1169. 

Fellmoes  v.  Hunter,  20  Up.  Can.  Q.  B.  382. 

Brady  y.  FouZc^,  Melbourne  Argue  B.,  an^e,  p.  65. 
[N.B. — Lancaeter  v.  French  appears  to  go  a  little  further  than  the  other  cases 
cited :  but  if  so,  it  must  be  taken  to  be  so  far  overruled  by  them.] 

So  to  say  to  a  pork  butcher,  *'  Who  stole  Eraser's  pigs  ?  Tou  did,  you  bloody 
thief,  and  I  can  prove  it — you  poisoned  them  with  mustard  and  brimstone,"  was 
held  not  actionable  (the  jury  having  found  that  the  words  were  not  intended  to 
impute  felony) ;  for  there  was  nothing  to  show  that  they  were  spoken  of  the 
plaintiff  in  relation  to  lus  trade. 

Sibley  v.  Tomlim,  4  Tyrw.  90. 
So  to  say  of  a  grocer,  **  His  shop  is  in  the  market,"  is  not  actionable,  in  the 
primary  sense  of  the  words  at  all  events. 

Buel  V.  Tatnell,  29  W.  E.  172;  43  L.  T.  507. 

It  must  be  averred  and  proved  that  the  plaintiff  carried  on  his 
trade  at  the  time  the  words  were  spoken  ;  else  the  words  cannot  be 
spoken  of  him  in  the  way  of  such  trade.  {Bellamy  v.  Biwch,  16 
M.  &  W.  590.)  Moreover  the  trade  or  employment  must  be  one 
recognised  by  the  law  as  a  legitimate  means  of  earning  one's 
living. 

Illustrations. 

A  stock-jobber  coidd  not  sue  for  words  spoken  of  him  in  the  way  of  his  trade, 
so  long  as  that  trade  was  illegal  within  the  7  Geo.  II.  c.  8,  s.  1  (Sir  John 
Barnard's  Act ;  now  repealed  by  23  &  24  Vict.  c.  28). 
Morris  y.  Langdale,  2  Bos.  &  Pul.  284. 
Collins  V.  Carnegie,  1  A.  &  E.  695 ;  3  N.  &  M.  703. 
If  the  plaintiff  avers  that  he  carries  on  two  trades,  it  will  be  sufficient  to  prove 
that  he  carries  on  one,  if  the  words  can  affect  him  in  that  one. 
Figgins  v.  Cogswell,  3  M.  &  S.  369. 
Hall  V.  Smith,  1  M.  &  S.  287. 
Where  insolvency  is  imputed  to  one  member  of  a  firm,  either  he  or  the  firm 
may  sue,  for  it  is  a  reflection  on  the  credit  of  both. 
Harris&n  v.  Bevington,  8  0.  &  P.  708. 
Cook  and  another  v.  Baichellor,  3  Bos.  &  Pul.  150. 
Forster  and  others  v.  Lawson,  3  Bing.  452 ;  11  Moore,  360. 
A  married  woman,  carrying  on  a  separate  trade,  may  sue  without  joining  her 
husband  for  any  tort  affecting  such  separate  trade  or  her  credit  therein. 
Summers  v.  City  Bank,  L.  E.  9  C.  P.  580 ;  43  L.  J.  C.  P.  261. 
And  see  45  &  46  Vict.  c.  75,  ss.  1,  12,  post,  pp.  530—539. 
And  see  cases  collected  under  Chapter  V.,  post,  p.  104, 


i 


W0ED8  IMPUTING   UNCHA8TITY.  67 


IV.    Words    which    impute    Unchastity    or    Adulter jf    to    any 

Woman  or  Girl. 

By  the  Slander  of  Women  Act,  1891  (54  &  55  Vict, 
c.  51),  it  is  enacted  that  "words  spoken  and  published 
after  the  passing  of  this  Act  (August  5, 1891)  which  impute 
unchastity  or  adultery  to  any  woman  or  girl  shall  not  require 
special  damage  to  render  them  actionable.  Provided  always 
that  in  any  action  for  words  spoken  and  made  actionable  by 
this  Act,  a  plaintiff  shall  not  recover  more  costs  than 
damages,  unless  the  judge  shall  certify  that  there  was 
reasonable  ground  for  bringing  the  action." 

The  Act  does  not  apply  to  Scotland,  as  a  verbal  imputa- 
tion of  unchastity  was  already  actionable  there  without 
proof  of  special  damage.  And  it  is  submitted  that  it  does 
not  apply  to  any  case  in  which  gross  epithets  are  used  merely 
as  general  terms  of  abuse ;  the  words  must  be  such  as  to. 
convey  to  the  hearers  a  definite  imputation  that  the  plaintiff 
has  in  fact  been  guilty  of  adultery  or  unchastity. 

Prior  to  1891,  it  was  the  law  in  England  and  Ireland — though  it 
was  otherwise  in  Scotland  and  America — that  words  imputing 
unchastity  or  adultery  to  a  woman,  married  or'  unmarried,  however 
gross  and  injurious  they  might  be,  were  not  actionable,  unless  the 
plaintiff  could  prove  that  they  had  directly  caused  her  special 
damage,  which  it  was  generally  impossible  for  her  to  do.  It  was 
trae  that  up  to  1855  she  had  a  nominal  remedy  in  the  ecclesias- 
tical Courts,  which  had  jurisdiction  over  such  charges,  and  could 
uiflict  penance  on  the  defendant  for  the  good  of  his  soul,  though 
they  could  not  award  damages  to  the  plaintiff.  But  by  the  statute 
18  &  19  Vict.  c.  41,  the  power  of  the  ecclesiastical  Courts  "  to  enter- 
tain or  adjudicate  upon  any  suit  for  or  cause  of  defamation  "  was 
abolished ;  and  no  attempt  was  made  to  substitute  any  remedy  in 
the  secular  Courts.  Again,  there  was  in  theory  a  remedy  if  such 
words  were  spoken  in  the  city  of  London,  or  in  the  borough  of 
Southwark  (Sid.  97),  or,  it  was  said,  in  the  city  of  Bristol  {Power  v.  ^ 

Shaw,  1  Wils.  62),  and  an  action  was  brought  in  the  local  Courts.  " 

For  it  was  formerly  the  custom  in  those  localities  to  cart  and  whip 
whores,  tingling  a  basin  before  them.      Hence  to  call  a  woman 
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*' whore"  or  "strumpet"  (Cook  v.  Wingfield,  1  Str.  656)  or  "bawd" 
(1  Vin.  Abr.  896),  or  her  husband  a  "  cuckold  "  {Vicars  v.  Worth,  1 
Str.  471),  was  supposed  to  be  an  imputation  of  a  criminal  offence  to- 
the  female  plaintiff,  and  therefore  actionable.  But  such  custom 
baa  been  entirely  extinct  for  more  than  a  century.  The  plaintiffs  in 
the  case  of  Stainton  et  ux.  v.  Jones  (2  Selwyn,  N.  P.  18th  ed.  1205), 
tried  to  prove  its  existence  in  1782,  and  failed.  Hence  a  woman 
who  had  been  slandered  in  her  most  precious  possession  was  prac- 
tically  without  remedy.  The  state  of  our  law  on  this  point  was 
frequen  ly  denounced  by  learned  judges.  (See  the  remarks  of 
Willes,  C.J.,  in  Jones  v.  Heime,  2  Wils.  87  ;  of  Lord  Campbell,  C.J., 
and  Lord  Brougham,  in  Lynch  v.  Knight  and  wife,  9  H.  L.  C. 
698,  694 ;  and  of  Gockbum,  G.J.,  Grompton,  and  Blackburn,  JJ.,  in 
RoherU  and  wife  v.  Roberts,  6  B.  &  S.  884 ;  88  L.  J.  Q.  B.  249.) 
And  now  happily  it  has  at  last  been  altered. 


Illustrations  of  the  former  law. 

To  say  of  a  young  woman  that  "she  had  a  bastard"  was  not  actionable  without 
proof  of  special  damage ;  ''  because  it  is  a  spiritual  defeunation,  punishable  in  the 
spiritual  Court." 

Per  Holt,  0. J.,  in  Ogdm  v.  Turner,  Holt,  40 ;  6  Mod.  104 ;  2  Salk.  696. 

But  see  ante,  p.  43. 
To  call  a  woman  **  a  whore "  or  *'  a  strumpet"  was  not  actionable,  except  by 
special  custom,  if  the  action  were  tried  in  the  cities  of  London  and  Bristol.    '*  To 
maintain  actions  for  su^h  brabling  words  is  against  law." 

Oxford  et  wc.  v.  CroMy  (1699)  4  Bep.  18. 

Hautll  V.  Capcot,  (1639)  1  Vin.  Abr.  395 ;  1  Boll.  Abr.  86. 

RoherU  v.  Herbert,  (1662)  Sid.  97 ;  S.  0.  Cau$  v.  RoherU,  1  Keble,  418 
(Southwark). 

WaU(m  V.  Clerhe,  (1688)  Comberbach,  138. 

Gascoigne  et  ux.  v.  Ambler,  (1703)  2  Ld.  Baym.  1004. 

Vioara  v.  Worth,  (1722)  1  Str.  471. 

Hodgkina  et  ux,  v.  Corbet  et  ux,,  (1723)  1  Str.  545. 

Cook  V.  Wingfield,  (1723)  1  Str.  555. 

Power  V.  Shaw,  (1744)  1  Wils.  62  (Bristol). 

Theyer  v.  Eastwick,  (1767)  4  Burr.  2032. 

Rrand  and  wife  v.  RoherU  and  wife,  (1769)  4  Burr.  2418. 

StainUmetux,  y.  Jonee,  (1782)  2  Selw.  N.  P.  1205  (13th  ed.). 
It  was  not  actionable  to  call  a  woman  a  '*  bawd," 

Hollingehead'a  Case,  (1632)  Oro.  Oar.  229 ; 

Hixe  V.  HoUingahed,  (1632)  Cro.  Car.  261 ; 
unless  the  words  were  spoken  in  the  city  of  London. 

Rily  V.  Lewia,  (1640)  1  Vin.  Abr.  396. 
The  words  ''You  are  living  by  imposture;  you  used  to  walk  St.  Paul's 
Churchyard  for  a  living," — spoken  of  a  woman  with  the  intention  of  imputing 
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that  ahe  vas  a  swindler  and  a  prostitute, — were  not  actionable  without  special 
damage. 

Wilby  T.  Ehton,  8  C.  B.  142;  18  L.  J.  C.  P.  320;  13  Jur.  706;  7 

D.  &  L.  143. 

The  defendant  told  a  married  man  that  his  wife  was  '*  a  notorious  liar"  and 

"an  in&mous  wretch,"  and  had  been  all  but  seduced  by  Dr.  C.  of  Hoscommon 

before  her  marriage.    The  husband  conaequentiy  refused  to  live  with  her  any 

longer.    Hdd,  no  action  lay. 

Lynch  v.  Knight  and  wife,  9  H.  L.  C.  577 ;  8  Jur.  N.  S.  724 ;  5  L.  T. 

291. 

Where  the  defendant  asserted  that  a  married  woman  was  guilty  of  adultery, 

and  ahe  was  consequently  expelled  from  the  congregation  and  Bible  society  of  her 

religious  sect,  and  was  thus  prevented  from  obtaining  a  certificate,  without  which 

she  could  not  become  a  member  of  any  similar  society,  held,  no  action  lay. 

Boberta  and  wife  y.  BoherU,  5  B.  &  8.  384 ;  33  L.  J.  a  B.  249 ;  10 

Jur.  N.  S.  1027 ;  12  W.  E.  909 ;  10  L.  T.  602. 
Sha/er  v.  Ahali,  48  Maryland,  171 ;  30  Amer.  B.  45a 
Ihoytr  y.  Meehan,  18  L.  R.  Ir.  138. 
The  defendant  falsely  imputed  incontinence  to  a  married  woman.    In  conse- 
qnenoe  of  his  words  she  lost  the  society  and  friendship  of  her  neighbours,  and 
became  seriously  iU  and  unable  to  attend  to  her  affairs  and  business,  and  her 
hoaband  incurred  expense  in  curing  her,  and  lost  the  society  and  assistance  of 
his  wife  in  his  domestic  affairs.    Held,  that  neither  husband  nor  wife  had  any 
cause  of  action. 

Alkop  and  wife  y.  Allsop,  5  H.  &  N.  534  ;  29  L.  J.  Ex.  315  ;  8  W.  R. 

449;  6  Jur.  N.  S.  433 ;  36  L.  T.  (Old  S.)  290. 
Bat  see  Dames  y.  Solomon,  L.  R.  7  Q.  B.  112 ;  41  L.  J.  a  B.  10 ;  20 
W.  B.  167 ;  25  L.  T.  799,  post,  p.  392. 


V.    Words  Actionable  only  by  Reason  of  Special  Damage. 

No  other  words  are  actionable  without  proof  of  special 
damage.  Thus,  to  accuse  a  man  of  fraud,  dishonesty, 
immorality,  or  any  vicious  and  dishonourable  (but  not 
criminal)  conduct,  is  not  actionable,  unless  it  has  produced 
as  its  natural  and  necessary  consequence  some  pecuniary 
loss  to  him.  Words  imputing  adultery,  profligacy,  immoral 
conduct,  &c.,  even  when  spoken  of  a  man  holding  an 
office  or  carrying  on  a  profession  or  business,  will  not  be 
actionable,  unless  they  relate  to  his  conduct  in  that  ofiice, 
profession,  or  business,  or  otherwise  injure  him  therein. 
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The  imputation  must  be  connected  with  the  professional 
duties  of  the  plaintiff. 

Illustrations. 

To  say  of  a  man,  **  He  is  the  reputed  father  of  that  bastard  child,"  is  not 
actionable,  without  proof  of  some  temporal  loss,  e.g,  **that  he  lost  thereby  his 
marriage,  or  that  he  by  this  means  should  be  chargeable  for  the  maintenance  of 
such  bastaid  child.'' 

Salter  V.  Browne,  Gro.  Car.  436;  1  Eoll.  Abr.  37. 

So  to  say  of  a  married  man  that  he  has  *'  had  two  bastards  and  should  have 

kept  them,"  is  not  actionable,  though  it  is  averred  that  by  reason  of  such  words 

*'  discord  arose  between  him  and  his  wife,  and  they  were  likely  to  have  been 

divorced." 

BarmuniTa  Case,  Cro.  Jac.  473. 

Words  imputing  adultery  to  a  physician  were  laid  to  have  been  spoken  *'  of 

him  in  his  profession,"  but  there  was  nothing  in  the  declaration  to  connect  the 

imputation  with  the  plaintiff's  professional  conduct.    Hdd,  that  the  words  were 

not  actionable  without  special  damage. 

Ayre  v.  Craven,  2  A.  &  E.  2  ;  4  N.  &  M.  220. 

Walklin  V.  Johns,  (1891)  7  Times  L.  E.  292. 

Argent  v.  Donigan,  (1892)  8  Times  L.  B.  432. 
Words  imputing  immorality  to  a  trader  or  his  clerk  are  not  actionable  withou 
proof  of  special  damage. 

Lumhy  v.  Allday,  1  Cr.  &  J.  301 ;  1  Tyrw.  217. 
Nor  are  words  imputing  to  a  staymaker  that  his  trade  is  maintained  by  the 
prostitution  of  his  shopwoman. 

Brayne  v.  Cooper,  o  M.  &  W.  249. 

But  now  see  Riding  v.  SntHh,  1  Ex.  D.  91 ;  46  L.  J.  Ex.  281 ;  24 
W.  E.  487 ;  34  L.  T.  500. 
The  following  words  are  not  actionable  without  proof  of  special  damage : — 
*'  Thou  art  a  scurvey  bad  fellow." 

Fisher  v.  Atkinson,  1  Eoll.  Abr.  43. 
'*  A  villain,  or  a  rogue,  or  a  varlet "  (for  these,  and  words  of  the  like  kind,  are 
'*  usual  words  of  passion  "). 

Per  cur.  in  Stanhope  v.  Blith,  4  Eep.  15. 
**  A  runagate  rogue." 

Cockaine  v.  Hopkins,  2  Lev.  214. 
*'  A  cozening  knave." 

Brunkard  v.  Segar,  Cro.  Jac.  427 ;  Hutt.  13 ;  1  Vin.  Abr.  427. 
**Aliar." 

Kimmis  v.  Stiles,  44  Vermont,  351. 
•*  A  cheat." 

Savage  v.  Rohery,  2  Salk.  694  ;  5  Mod.  398. 
*'  You  are  a  swindler." 

Savile  v.  Jardine,  2  H.  Bl.  531. 

Black  V.  Hunt,  2  L.  E.  Ir.  10. 
**  He  is  a  rogue  and  a  swindler ;  I  know  enough  about  him  to  hang  him." 

Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796. 
''  Ho  is  a  rogue,  and  has  cheated  his  brother-in-law  of  upwards  of  2,0002." 

Hopwood  V.  Thorn,  8  C.  B.  293 ;  19  L.  J.  C.  P.  94;  14  Jur.  87. 
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"  Thy  credit  hath  been  called  in  question,  and  a  jury  being  to  pass  upon  it, 

thou  foistedst  in  a  jury  early  in  the  morning ;  and  the  lands  thou  hast  are  gotten 

by  lewd  practices." 

Nichols  v.  Badger,  Cro.  Eliz.  348. 

"  This  gentleman  has  defrauded  us  of  22,000?.*' 

Needham  v.  Dowling,  15  L.  J.  C.  P.  9. 

Richardson  v.  Allen,  2  Chit  657. 

"  The  conduct  of  the  plaintiffs  was  so  bad  at  a  dub  in  Melbourne,  that  a  round 

robin  was  signed  urging  the  committee  to  expel  them ;  as,  however,  they  were 

there  only  for  a  short  time,  the  committee  did  not  proceed  further." 

Chamberlain  and  another  v.  Boyd,  1 1  Q.  B.  D.  407 ;  52  L.  J.  Q.  B. 

277 ;  31  W.  B.  572  ;  48  L.  T.  328 ;  47  J.  P.  372. 

"  I  have  seen  the  plaintiff ;  and  from  what  I  have  seen  and  heard,  I  think  it 

is  my  duty  to  urge  you"  (plaintiff's  husband)  **  to  send  for  one  or  two  doctors 

to  see  her ;  some  opinion  ought  to  be  taken  as  to  the  state  of  her  mind." 

Weldon  v.  Be  Bathe,  33  W.  B.  328. 

To  say,  ^*  Tou  cheat  everybody,  you  cheated  me,  you  cheated  Mr.  Saunders," 

is  not  actionable  unless  it  be  spoken  of  the  plaintiff  in  the  way  of  his  profession 

or  trade. 

Davis  V.  Miller  et  ux,,  2  Stra.  1169. 

Lucas  V.  Flinn,  35  Iowa,  9. 

To  call  a  man  a  *'  blackly  "  is  not  actionable  unless  it  can  be  shown  that  word 

was  understood  by  the  bystanders  to  mean  *'a  cheating  gambler  liable  to  be 

prosecnted  as  such." 

BameU  v.  Allen,  3  H.  &  N.  376 ;  4  Jur.  N.  S.  488 ;  27  L.  J.  Ex.  412 ; 

1  F.  &  F.  125. 

In  an  American  case  the  difficulty  caused  by  absence  of  special  damage  was 

simnonnted  by  suing  in  trespass : — ^A  man,  who,  instead  of  walking  along  the 

street,  stops  on  the  pavement  opposite  the  plaintiff's  freehold  shop  using 

insulting  and  abusive  language  towards  the  plaintiff,  and  persists  in  such 

conduct,  though  requested  to  move  on,  is  a  trespasser,  and  the  jury  in  an  action 

of  trespass  may  award  substantial  damages,  though  no  special  damages  be 

proved,  and  although  the  abusive  words  be  not  actionable  per  se.     {Adams  v. 

Rittn,  11  Barbour  (New  York  Beports)  390.)    For  as  one  of  the  public  he  was 

only  entitied  to  use  the  highway  for  passing  and  repassing.     {Dovastmi  v.  Payne, 

2  Sm.  L.  Cas.  (9th  ed.)  p.  154.)    And  evidence  of  his  language  while  committing 

a  trespass  is  properly  admitted  to  show  in  what  spirit  the  act  was  done. 

(Mert$l  V.  Harvey,  5  Taunt.  442.)     '*  Where  a  wrongful  act  is  accompanied  by 

words  of  contumely  and  abuse,  the  jury  are  warranted  in  taking  that  into 

consideration  and  giving  retributory  damages."    Per  Byles,  J.,  in 

Bell  V.  Midland  Rail,  Co.,  10  C.  B.  N.  S.  287,  308 ;  30  L.  J.  C.  P. 

273;  9  W.  B.  612 ;  4  L.  T.  293. 

By  virtue  of  certain  ancient  statutoB,  words  which  would  not  be 
actionable,  if  spoken  of  an  ordinary  subject,  were  formerly  action- 
able if  spoken  of  a  peer  of  the  realm,  or  of  a  judge,  or  of  any  of  the  A 
great  officers  of  the  Grown,  without  proof  of  any  special  damage. 
These  were  called  the  Statutes  of  Scandahuti  Magnatum :  they  were 
ihree  in  number  : — S  Edw.  I.  Stat.  Westminster  I.  c.  84 ;  2  Bich.  II. 
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Stat.  1,  c.  5 ;  12  Bich.  II.  c.  11.  Bat  these  statutes  had  become 
obsolete ;  no  proceeding  had  been  taken  under  any  of  them  since 
1710 ;  and  they  were  all  three  repealed  by  the  Statute  Law  Be  vision 
Act,  1887  (50  &  51  Vict.  c.  59). 

All  words,  if  published  falsely  and  without  lawful 
occasion,  are  actionable,  if  they  have  in  fact  produced 
special  damage  to  the  plaintiff,  such  as  the  law  does  not 
deem  too  remote.  "Any  words  by  which  a  party  has  a 
special  damage"  are  actionable.  (Comyns'  Digest,  Action 
upon  the  Case  for  Defamation,  D.  30.)  **  Undoubtedly  all 
words  are  actionable,  if  a  special  damage  follows"  (per 
Heath,  J.,  in  Moore  v.  Meagher ^  1  Taunt.  44),  provided  they 
are  in  their  nature  defamatory.  (Kelly  v.  Partington, 
5  B.  &  Ad.  645  ;  Sheahan  v.  Aheame,  (1876)  Ir.  R.  9  C.  L. 
412.) 

If  the  words  are  not  in  their  nature  defamatory,  that  is, 
if  they  have  not  injured  the  reputation  of  any  one,  no  action 
of  libel  or  slander  will  lie,  however  maliciously  they  were 
published.  But  if  the  defendant  maliciously  intended  to 
injure  the  plaintiff  by  his  words  and  succeeded  in  his 
malicious  intent,  and  damage  to  the  plaintiff  was  the  direct 
result  of  the  defendant's  words,  an  action  on  the  case  will 
lie,  whatever  the  nature  of  the  words,  provided  they  are 
untrue. 

Actions  of  this  kind  are  discussed  in  the  next  chapter. 
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CHAPTER  IV. 

ACTIONS    ON   THE   CASE   FOB  WORDS  WHICH   CAUSE   DAMAGE. 

So  far  we  have  dealt  only  with  defamatory  words :  that  is, 
with  words  which  injure  the  reputation  of  some  person. 
In  all  actions  for  defamatory  words  the  law  presumes  in 
favour  of  the  plaintiff  that  the  words  are  false ;  the  plaintiff 
need  not  prove  any  actual  malice  ;  and  special  damage,  as 
we  have  seen,  need  only  be  proved  in  certain  cases. 

We  pass  now  to  words  of  an  entirely  different  character — 
to  words,  that  is,  which  are  not  defamatory  of  any  individual, 
which  do  not  injure  the  reputation  of  any  one,  either 
personally  or  in  the  way  of  his  trade  or  profession,  but 
which  were  intended  to  cause,  and  which  did  cause,  pecu- 
niary loss  to  some  one .  No  action  of  libel  or  slander  will 
lie  for  such  words.  But  when  a  defendant  either  knows 
or  ought  to  know  that  special  damage  will  happen  to  the 
plaintiff  if  he  writes  or  speaks  certain  words,  and  he  writes 
or  speaks  those  words,  desiring  and  intending  that  such 
damage  shall  follow,  or  recklessly  indifferent  whether  such 
damage  follows  or  not,  then,  if  the  words  be  false,  and  if 
such  damage  does  in  fact  follow  directly  from  their  use,  an 
action  on  the  case  will  lie.  And  in  such  an  action  on  the 
case  it  is  the  plaintiff  who  must  prove  that  the  words  are  false, 
that  they  were  published  by  the  defendant  with  some  degree 
of  malice,  and  that  actual  damage  has  ensued.  He  must 
prove  his  whole  case ;  there  is  no  presumption  to  lighten 
his  burden.  The  right  of  action  is  one  that  survives  to  an 
executor  for  damage  done  to  the  estate  of  his  testator ; 
whereas  a  right  of  action  for  libel  or  slander  dies  with  the 
person.     (Hatclmrd  v.  Mege,  (1887)  18  Q.  B.  D.  771.) 
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''  That  an  action  will  lie  for  written  or  oral  falsehoods,  not 
actionable  per  se,  nor  even  defamatory,  where  they  are  maliciously 
published,  where  they  are  calculated  in  the  ordinary  course  of  things 
to  produce,  and  where  they  do  produce,  actual  damage,  is  established 
law.  Such  an  action  is  not  one  of  libel  or  of  slander,  but  an  action 
on  the  case  for  damage,  wilfully  and  intentionally  done  without  just 
occasion  or  excuse,  analogous  to  an  action  for  slander  of  title.  To 
support  it,  actual  damage  must  be  shown,  for  it  is  an  action  which 
only  lies  in  respect  of  such  damage  as  has  actually  occurred."  (Per 
ctir,  in  Ratcliffe  v.  Evans,  (1892)  2  Q.  B.  at  p.  527 ;  and  see  the 
judgment  of  Day,  J.,  in  Hatchard  v.  Mege,  (1887)  18  Q.  B.  D.  at 
p.  775.) 

''  There  is  a  class  of  cases,  of  which  this  is  one,  the  true  legal 
aspect  of  which,  however  they  may  be  described  technically,  is  that 
they  are  actions  for  unlawfully  causing  damage.  The  damage  is 
the  gist  of  the  action."  (Per  Lord  Halsbury,  L.G.,  in  Royal  Baking 
Powder  Company  v.  Wright,  Crossley  dc  Co.,  (1900)  18  Eep.  Pat.  Cas.  at 
p.  104.)  "  This  is  not  an  action  for  libel  or  defamation  of  character. 
I  think  it  can  only  be  maintained  as  ...  an  action  on  the  case 
for  maliciously  damaging  the  plaintiffs  in  their  trade  ...  To 
support  such  an  action  it  is  necessary  for  the  plaintiffs  to  prove 
(1)  that  the  statements  complained  of  were  untrue ;  (2)  that  they 
were  made  maliciously,  i.e.  without  just  cause  or  excuse ;  (8)  that 
the  plaintiffs  have  suffered  special  damage  thereby.  The  damage  is 
the  gist  of  the  action,  and  therefore,  according  to  the  old  rules  of 
pleading,  it  must  be  specially  alleged  and  proved."  (Per  Lord 
Davey,  16.,  p.  99.)  **  The  plaintiff  must  prove  two  things :  first, 
that  the  libel*  was  maliciously  published;  and,  secondly,  that  specific 
money  damage  has  resulted  from  it.  If  either  of  these  ingredients 
be  absent  the  action  must  fail."  (Per  Lord  James  of  Hereford, 
Ih.,  p.  101.)  '^  Unless  the  plaintiff  has  in  fact  suffered  loss  which 
can  be  and  is  specified,  he  has  no  cause  of  action.  The  fact  that  the 
defendant  has  acted  maliciously  cannot  supply  the  want  of  special 
damage."     (Per  Lord  Bobertson,  lb.,  p.  108.) 

The  special  damage  which  is  the  gist  of  the  action  must  be 
some  pecuniary  loss  or  some  other  loss  of  the  kind  indicated  in 
Chapter  XIIL,  post,  p.  847 ;  it  must  be  capable  of  assessment  in 
monetary  value,  and  it  must  not  be  too  remote ;  that  is,  it  must  be 
either  the  natural  and  necessary  result  of  the  defendant's  words,  or 
a  result  which  the  defendant  in  fact  contemplated  and  desired. 


*  See  note  on  p.  76. 
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Ifc  18  clear  law,  then,  that  no  plaintiff  can  recover  damages  in 
actioDS  of  this  kind  without  proof  that  he  sastained  special  damage 
before  the  commencement  of  the  action.  Nor  can  he,  it  is  sub- 
mitted, obtain  an  injunction :  but  the  latter  question  will  be  found 
discussed  in  the  chapter  on  Injunctions  (post,  p.  893). 

Words  which  give  rise  to  actions  of  this  kind  may  be 
divided  into  five  classes : — 
I.  Words  which  disparage  a  man's  title  to  any  property, 

real  or  personal  (usually  called  Slander  of  Title), 
n.  Words  which  disparage  the  goods  manufactured  or 

sold  by  another.* 
in.  Threats  of  legal  proceedings.* 
lY.  Other  words  which  injure  a  man  in  his  profession  or 

trade.* 
V.  Other  words  which  cause  loss. 

I.  Words  which   Disparage   a   Man's   Title  to   any  Fropertijj 

Real   or  Personal. 

Such  words  are  usually  called  **  Slander  of  Title,"  whether 
they  be  written  or  spoken.  *'  An  action  for  slander  of  title 
is  not  properly  an  action  for  words  spoken,  or  for  libel 
written  and  published,  but  an  action  on  the  case  for  special 
damage  sustained  by  reason  of  the  speaking  or  publication 
of  the  slander  of  the  plaintiff's  title."  (Per  Tindal,  C.J.,  in 
^lalachy  v.  Soper,  3  Bing.  N.  C.  p.  383 ;  3  Scott,  723.)  Where 
the  plaintiff  possesses  an  estate  or  interest  in  any  real  or 
personal  property,  an  action  lies  against  any  one  who 
maliciously  comes  forward  and  falsely  denies  or  impugns 
the  plaintiff's  title  thereto,  if  any  damage  be  thereby  caused 
to  the  plaintiff.  [Pater  v.  Baker,  3  C.  B.  831 ;  16  L.  J. 
C.  P.  124 ;  11  Jur.  370.) 

The  statement  must  he  false  ;  if  there  be  such  a  flaw  in  the 
plaintiff's  title  as  the  defendant  asserted,  no  action  lies.    And 

*  The  term  Trade  Libel  is  often  applied  to  words  which  fall  within  Classes  A 

n.,  m.,  rv.,  but  the  phrase  is  misleading,  as  such  words  are  not  libellous  in  ^ 

the  proper  sense  of  the  term.  Its  use  has  led  to  confusion  between  words  of 
thif  kind  and  words  which  are  a  libel  on  a  trader  in  the  way  of  his  trade  (see 
<iMty  p.  30).    We  have,  therefore,  thought  it  best  to  discontinue  using  it. 
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it  is  for  the  plaintiff  to  prove  it  false,  not  for  the  defendant  to 
prove  it  true.  (Per  Maule,  J.,  in  Pater  y.  Baker,  3  C.  B.  at 
p.  869.)  Next,  the  statement  must  be  malicious ;  if  it  be 
made  in  the  bond  fide  assertion  of  the  defendant's  own  right, 
real  or  supposed,  to  the  property,  no  action  lies.  But  when- 
ever a  man  unnecessarily  intermeddles  with  the  affairs  of 
others  with  which  he  is  wholly  unconcerned,  such  ofl&cious 
interference  will  be  deemed  malicious  and  he  will  be 
liable,  if  damage  follow.  "  The  jury  maij  infer  malice  from 
the  absence  of  probable  cause ;  but  they  are  not  hound  to  do 
so.  The  want  of  probable  cause  does  not  necessarily  lead 
to  an  inference  of  malice;  neither  does  the  existence  of 
probable  cause  afford  any  answer  to  the  action."  (Per 
Maule,  J.,  in  Pater  v.  Baker ,  3  C.  B,  at  p.  868.)  And  see 
post^  p.  89.  Lastly,  special  damage  must  be  proved,  and  shown 
to  have  arisen  from  the  defendant's  words.  {Sir  Thomas 
Gresham  v.  Ginnsle7j,  (1609)  Yelv.  88.)  And  for  this,  where  the 
special  damage  alleged  is  that  the  plaintiff  has  lost  the  sale 
of  his  property,  it  is  necessary  for  the  plaintiff  to  prove  that 
he  was  in  the  act  of  selling  his  property  either  by  public 
auction  or  private  treaty,  and  that  the  defendant  by  his  words 
prevented  an  intending  purchaser  from  bidding  or  complet- 
ing. {Tasbnrgh  v.  Day,  Cro.  Jac.  484  ;  Law  v.  Hanvood,  Cro. 
Car.  140;  Sir  W.  Jones,  196.)  So  proof  that  plaintiff  wished 
to  let  his  lands  and  that  the  defendant  prevented  an  intending 
tenant  from  taking  a  lease  will  be  sufficient.  But  a  mere 
apprehension  that  plaintiff's  title  might  be  drawn  in 
question,  or  that  the  neighbours  placed  a  lower  value  on 
plaintiff's  lands  in  their  own  minds  in  consequence,  the 
same  not  being  offered  for  sale,  will  not  be  sufficient 
evidence  of  damage.  **  This  action  lieth  not  but  by  reason 
of  the  prejudice  in  the  sale."  (Per  Fenner,  J.,  in  Bold  v. 
Bacon,  Cro.  Eliz.  346.)  The  special  damage  must  always 
be  such  as  naturally  or  reasonably  arises  from  the  use  of  the 
words.  (Haddon  v.  Lott,  15  C.  B.  411 ;  24  L.  J.  C.  P.  49 ; 
see  post.  Chapter  XIII.,  p.  347.) 

It  makes  no  difference  whether  the  defendant's  words  be 
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spoken  or  written  or  printed  ;  save  as  affecting  the  amount 
of  damages,  which  should  be  larger  where  the  publication 
is  more  permanent  or  extensive,  as  by  advertisement. 
{Malady  v.  Soper  and  anotlier,  8  Bing.  N.  C.  371 ;  3  Scott,  723.) 
The  property  may  be  either  real  or  personal,  corporeal  or 
incorporeal;  and  the  plaintiff's  interest  therein  may  be  either 
in  possession  or  reversion.  It  need  not  be  even  a  vested 
interest,  so  long  as  it  is  anything  that  is  saleable  or  that 
has  a  market  value.  The  word  **  property"  includes  a 
patent  right,  copyright,  the  right  to  use  a  trade  mark  or  a 
trade  name. 

lUustratians, 

The  plaintiff  was  a  justioe  of  the  peace,  seised  in  fee  of  the  advowson  of 
Sancroft,  and  intended  to  sell  it  towards  payment  of  his  debts.    The  defendant 
said  that  the  plaintiff  had  lost  the  patronage  and  presentation,  by  reason  of 
being  a  simonist  and  a  recusant.    Held,  that  no  action  lay,  as  the  plaintiff  had 
not  shown  "  that  there  was  any  communication  to  sell  it  to  any,  nor  that  any 
who  intended  to  buy  it,  was  thereby  hindered  in  his  buying." 
Tcuhurghy.  Day,  (1618)  Cro.  Jao.  484. 
Lands  were  settled  on  D.  in  tail,  remainder  to  the  plaintiff  in  fee.      D.  being 
an  old  man  and  childless,  plaintiff  was  about  to  sell  his  remainder  to  A.  when  the 
defendant  interfered  and  asserted  that  D.  had  issue.    A.  consequently  refused 
to  buy.    Held,  that  the  action  lay. 

Blisa  V.  Stafford,  Owen,  37 ;  Moore,  188;  Jenk.  247. 
The  plaintiff's  father  being  tenant  in  tail  of  certain  lands,  which  he  was  about 
to  sell,  the  purchaser  offered  the  plaintiff  a  sum  of  money  to  join  in  the  assur- 
ance so  as  to  estop  him  from  attempting  to  set  aside  the  deed,  should  he  ever 
succeed  to  the  estate  tail ;  but  the  defendant  told  the  purchaser  that  the  plaintiff 
▼as  a  bastard,  wherefore  he  refused  to  give  the  plaintiff  anything  for  his  signa- 
ture.   Held,  that  the  plaintiff  had  a  cause  of  action,  though  he  was  the  youngest 
wn  of  his  father,  and  his  chance  of  succeeding  was  therefore  remote. 
Vaughan  v.  Ellis,  Cro.  Jac.  213. 
Plaintiff  succeeded  to  certain  lands  as  heir-at-law;  the  defendant  asserted 
that  plaintiff  was  a  bastard ;  plaintiff  was  in  consequence  put  to  great  expense 
to  defend  his  title.    Judgment  for  the  plaintiff.    Damages  50^. 
Elborow  y.  Allen,  Cro.  Jac.  642. 
To  call  a  man  a  bastard  while  his  father  or  other  ancestor  is  alive  may  be 
actionable  on  general  principles,  if  special  damage  ensue,  such  as  the  loss  of  a  ' 
inarnage,  or  if  he  be  disinherited  in  consequence  of  defendant's  words ;  but  it  is 
not  the  subject  of  an  action  for  slander  of  title;  for,  even  though  heir-apparent,  * 

plaintiff  has  no  title ;  but  only  a  mere  expectancy. 
Ndson  V.  Staff,  (1618)  Cro.  Jac.  422. 
Humphry  v.  Stan/eild,  vel  Stridfield,  (1638)  Cro.  Car.  469 ;  Godb.  451 ; 

Sir  Wm.  Jones,  388 ;  1  Boll.  Abr.  38. 
Turner  v.  Sterling,  (1671)  2  Vent.  26;  Anon,,  1  Boll.  Abr.  37. 
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Banuter  v.  Banister,  (1583)  4  Bep.  17. 
Poulett  V.  Chatto  and  Windua,  (1887)  4  Times  L.  R.  3o,  142. 
The  defendant  falsely  represented  to  the  bailiff  of  a  manor  that  a  sheep  of  the 
plaintiff  was  an  estray,  in  consequence  of  which  it  was  wrongfully  seized,     lleid, 
that  an  action  on  the  case  lay  against  him. 

Newman  v.  Zachary,  Aleyn,  3. 
The  plaintiff  was  desirous  to  sell  his  lands  to  any  one  who  would  buy  them, 
when  the  defendant  said  that  the  plaintiff  had  mortgaged  all  his  lands  for  100/., 
and  that  he  had  no  power  to  sell  or  let  the  same.  No  special  damage  being 
shown,  judgment  was  stayed.  It  was  not  proved  that  any  one  intending  to  buy 
plaintiff's  lands  heard  defendant  speak  the  words. 

Manning  v.  Avery,  (1674)  3  Keb.  153 ;  1  Vin.  Abr.  553. 
The  plaintiff  was  possessed  of  tithes  which  he  desired  to  sell ;  the  defendant 
falsely  and  maliciously  said,  **His  right  and  title  thereunto  is  nought,  and  I 
have  a  better  title  than  he."  As  special  damage  it  was  alleged  that  the  plaintiff 
"  was  likely  to  sell,  and  was  injured  by  the  words ;  and  that  by  reason  of  the 
defendant  speaking  the  words,  the  plaintiff  could  not  recover  his  tithes."  ffeld, 
insufficient 

Cane  v.  Golding,  (1649)  Style,  169,  176. 

Law  V.  Harwoody  (1629)  Cro.  Car.  140;  Sir  Wm.  Jones,  196;  Palm.  529. 
The  plaintiff  was  the  assignee  of  a  beneficial  lease,  which  he  expected  would 
realise  100/.  But  the  defendant,  the  superior  landlord,  came  to  the  sale,  and 
stated  publicly,  **  The  whole  of  the  covenants  of  this  lease  are  broken,  and  I  have 
served  notice  of  ejectment ;  the  premises  will  cost  70/.  to  put  them  in  repair.'* 
In  consequence  of  this  statement  the  property  fetched  only  35  guineaa  Bolfe,  B., 
left  to  the  jury  only  one  question — Was  the  defendant's  statement  true  or  false  ? 
and  they  found  a  verdict  for  the  plaintiff ;  damages,  40/.  But  the  Court  of 
Exchequer  granted  a  new  trial  on  the  ground  that  two  other  questions  ought  to 
have  been  left  to  the  jury  as  well : — ^Was  the  statement  or  any  part  of  it  made 
maliciously  P  and.  Did  the  special  damage  anse  from  such  malicious  statement 
or  from  such  part  of  it  as  was  malicious  ? 

Brook  V.  Bawl,  4  Exch.  521 ;  19  L.  J.  Ex.  114. 

And  see  Smith  v.  Spooner,  3  Taunt.  246. 

Milman  v.  PraU,  2  B.  &  C.  486  ;  3  D.  &  E.  728. 

Wataon  v.  Beynolds,  Moo.  &  MaL  1. 
An  advertisement  was  sent  to  the  Wolverhampttni  Chronicle,  in  the  ordinary 
course  of  business  and  published  once  on  January  6th,  1868.  It  was  as  follows : — 
**  Important  notice.  HorsehiU  Estate.  The  public  are  respectfully  requested 
not  to  buy  any  property  formerly  belonging  to  A.,  B.,  and  C,  without  ascertain- 
ing that  the  title  deeds  of  the  same  are  correct ;  as  the  heirs  are  not  dead  nor 
abroad,  but  are  still  alive."  This  estate  was  at  that  moment  advertised  for 
sale  in  building  lots ;  but  this  advertisement  revived  all  previous  doubts  about 
plaintiff's  title,  and  rendered  the  estate  practically  unsaleable.  On  January 
13th  plaintiff  wrote  and  complained  of  this  advertisement,  and  asked  for  the 
name  and  address  of  the  person  who  sent  it  to  the  paper.  This  the  proprietor 
of  the  paper  at  once  furnished ;  but  on  January  30th  he  was  served  with  a  writ. 
On  February  10th  he  inserted  an  apology.  But  the  jury,  under  the  direction 
of  Keating,  J.,  found  for  the  plaintiff. 

Bavenhill  v.  Upcott,  20  L.  T.  233 ;  33  J.  P.  299. 
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The  plaintiif  held  160  shares  in  a  silver  mine  in  Cornwall,  which  he  said  were 
worHi  100,000^.     Tollervey  and  Hayward  each  filed  a  bill  in  Chancery  against 
the  plaintiff  and  others  claiming  certain  shares  in  the  mine,  and  praying  for  an 
aooount  and  an  injunction,  and  for  the  appointment  of  a  receiver.     To  these 
hfllfi  plaintiff  demurred.    Before  the  demurrers  came  on  for  hearing,  a  paragraph 
appeared  in  the  defendant's  newspaper  to  the  effect  that  the  demurrers  had  been 
ovemiled,  that  an  injunction  had  been  granted,  that  a  receiver  had  been  duly 
appointed,  and  had  actually  arrived  at  the  mine;   all  of  which   was  quite 
untrue.    A  verdict  having  been  obtained  for  the  plaintiff,  damages  5/.,  the 
Court  of  Common  Pleas  arrested  judgment  on  the  ground  that  there  was  no 
sufficient  allegation  of  special  damage,  and  this,  although  the  declaration  con- 
tained averments  to  the  effect  that  *'  the  plaintiff  is  injured  in  his  rights;  and 
the  shares  so  possessed  by  him,  and  in  which  he  is  interested,  have  been,  and  are, 
much  depreciated  and  lessened  in  value ;  and  divers  persons  have  believed  and 
do  believe  that  he  has  little  or  no  right  to  the  shares,  and  that  the  mine  cannot 
be  lawfully  worked  or  used  for  his  benefit ;  and  that  he  hath  been  hindered  and 
prevented  from  selling  or  disposing  of  his  said  shares  in  the  said  mine,  and  from 
working  and  using  the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
would  have  done." 

Malachy  v.  Soper  and  another ^  3  Bing.  N.  C.  371;    3  Scott,  723; 
2  Hodges,  217. 
Where  the  steward  of  a  manor  had  stated  in  writing  to  an  intending  purchaser 
of  the  interest  of  a  copyhold  tenant  that  a  forfeiture  had  been  declared :  Htld^ 
that  the  copyholder  was  entitled,  in  an  action  against  the  lord,  to  have  the  cloud 
on  his  title  dispersed  by  a  declaration  that  there  had  been  no  forfeiture  or 
authority  to  forfeit,  and  to  be  paid  the  costs  of  the  action. 
Pawley  v.  ScratUm,  (1886)  3  Times  L.  K.  146. 
The  defendants,  who  owned  the  copyright  of  a  picture  by  Millais,  issued  a 
dreular  threatening  proceedings  against  all  persons  who  bought  copies  of  the 
plaintifTs  magazine,  contcdning  a  woolwork  pattern,   which  the  defendants 
wrongly  deemed  to  be  an  infringement  of  their  copyright.    The  plaintiff  brought 
an  action  for  an  injunction,  and  also  for  damages.     He  failed  to  prove  that  he 
had  sustained  any  damage  :  wherefore  the  Court  of  Appeal  refused  to  grant  him 
any  injunction. 

Dicks  V.  Brooks,  15  Ch.  D.  22  ;  49  L.  J.  Ch.  812 ;  29  W.  E.  87  ;  43 
L.T.  71. 
The  plaintiff  imported  and  sold  in  England  a  brand  of  champagne  known  as 
*'  Delmonico.'*  hereupon  the  defendants  circulated  the  following  notice : 
"  Caution.  Delmonico  Champagne.  Messrs.  Delbeck  &  Co.,  finding  that  wine, 
stated  to  be  Delmonico  Champagne,  is  being  advertised  for  sale  in  Qreai  Britain, 
hereby  give  notice  that  such  wine  cannot  be  the  wine  it  is  represented  to  be,  as 
no  champagne  shipped  under  that  name  can  be  genuine  unless  it  has  their  names 
on  their  labels."  Thej  further  annoimced  that  if  such  wines  were  shipped  from 
France,  they  should  take  legal  proceedings.  After  the  close  of  the  pleadings, 
and  before  trial,  the  plaintiff  died.     HMy  that  these  words  were  a  libel  on  the  M 

plaintiff  personally,  and  in  the  way  of  his  trade ;  and  that  the  cause  of  action 
ior  such  personal  libel  abated  at  his  death.  But  that  the  words  were  also  ground 
for  an  action  of  slander  of  title ;  for  they  imputed  that  the  plaintiff  had  no  right 
to  use  hb  trade-mark ;  and  that  this  cause  of  action  survived  to  the  plaintiff's 
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•executor,  who  was  entitled  to  sue  in  respect  of  the  loss,  if  any,  sustained  by  the 
plaintiffs  estate  in  consequence  of  these  words. 

Hatcliard  v.  Mege  and  others,  (1887)  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  B. 
397 ;  33  W.  E.  576 ;  56  L.  T.  662. 
The  executor  accordingly  continued  the  action,  but  failed ;  for  the  jury  found 
that  there  was  no  malice  on  the  part  of  the  defendants. 
S.  C,  (1887)  4  Times  L.  R.  118. 
The  defendants  issued  a  circular  stating  that  the  plaintiffs  were  using  a  label 
for  their  goods  which  it  was  illegal  for  them  to  use,  as  they,  the  defendants,  had 
obtained  an  order  expunging  the  label  from  the  register  of  trade-marks.      They 
also  stated  that  they  intended  to  take  proceedings  against  any  person  selling 
goods  so  labelled.     Held,  that  if  the  circular  had  been  issued  maliciously,  and 
had  produced  special  damage  to  the  plaintiffs,  an  action  would  lie. 

Royal  Baking  Powder  Co,  v.  Wright,  Croesley  A  Co,,  (1900)  18  Bep. 
Pat.  Cas.  95. 

It  is  not  actionable  for  any  man  to  assert  his  own  rights 
at  any  time.  And  even  where  the  defendant  fails  to  prove 
such  right  on  investigation,  still  if  at  the  time  he  spoke  he 
bondjid^i  supposed  such  right  to  exist,  no  action  lies.  (Carr 
V.  Duckett,  5  H.  &  N.  783;  29  L.  J.  Ex.  468.)  Hence, 
whenever  a  man  claims  a  right  or  title  in  himself,  in 
possession  or  in  remainder,  it  is  not  enough  for  the  plaintiff 
to  prove  that  he  had  no  such  right ;  he  must  also  give 
evidence  of  express  malice  {Smith  v.  SpooneTj  8  Taunt. 
246);  that  is,  he  must  also  attempt  to  show  that  the 
defendant  could  not  honestly  have  believed  in  the  existence 
of  the  right  he  claimed,  or  at  least  that  he  had  no  reason- 
able or  probable  cause  for  so  believing.  If  there  appear  no 
reasonable  or  probable  cause  for  his  claim  of  title,  still  the 
jury  are  not  bound  to  find  malice ;  the  defendant  may- 
have  acted  stupidly,  yet  from  an  innocent  motive.  {Pitt 
V.  Donovarij  1  M.  &  S.  648;  Steward  v.  Young^  L.  R.  6 
C.  P.  122 ;  39  L.  J.  C.  P.  86 ;  18  W.  R.  492 ;  22  L.  T. 
168 ;  Clark  v.  Molymux,  3  Q.  B.  D.  237  ;  47  L.  J.  Q.  B. 
230 ;  26  W.  R.  104 ;  37  L.  T.  694.)  But  in  aU  cases 
where  it  appears  that  the  defendant  at  the  time  he 
spoke  knew  that  what  he  said  was  false,  the  jury  should 
certainly  find  malice ;  lies  which  injure  another  cannot  be 
told  bond  fide. 

"  If  some  portions  of  the  statement  which  a  person  makes 
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are  bond  fidey  but  others  are  mala  fide ^  and  occasion  injury  to 
another,  the  injured  party  cannot  recover  damages  unless  he 
can  distinctly  trace  the  damage  as  resulting  from  that  part 
which  is  made  mold  fide.'*  (Per  Parke,  B.,  in  Brooh  v.  Rawly 
4  Exch.  524.)     So  if  part  be  true  and  part  false,  (ifc.  523.) 

lUustrationB. 

If  the  defendant  asserts  that  plaintiff  is  a  bastard,  and  that  he  himself  is  the 
next  heir,  no  action  lies. 

Banister  v.  Banister,  (1583)  4  Eep.  17. 

Cane  v.  GMing,  (1649)  Style,  169, 176. 
Plaintiff  had  purchased  the  manor  and  castle  of  H.  in  fee  from  Lord  Audley, 
and  was  ahout  to  demise  them  to  Balph  Egerton  for  a  term  of  twenty-two  years, 
when  the  defendant,  a  widow,  said,  '*  I  have  a  lease  of  the  castle  and  manor 
of  H.  for  ninety  years ; "  and  she  showed  Egerton  what  purported  to  be  a  lease 
from  a  former  Lord  Audley  to  her  husband  for  a  term  of  ninety  years.  This 
lease  was  a  forgery ;  and  the  defendant  knew  it.  Held,  that  an  action  lay  for 
slander  of  title ;  though  the  defendant  had  claimed  a  right  to  the  property  herself. 
It  would  have  been  otherwise  had  she  not  known  that  the  lease  was  a  forgery. 

Sir  0.  Gerard  v.  Dickenson,  4  Eep.  18 ;  Cro.  Eliz,  197. 

And  see  Fitzh.  Nat.  Brev.  1 16  (B.  &  D.). 

Lovett  V.  WelUr,  1  Eoll.  B.  409. 
The  plaintiff  put  up  for  sale  by  public  auction  eight  unfinished  houses  in  Agar 
Tovn.  The  defendant,  a  surveyor  of  roads  appointed  under  the  7  &  8  Vict.  c.  84, 
had  previously  insisted  that  these  houses  were  not  being  built  by  the  plaintiff  in 
oonformity  with  the  Act.  He  now  attended  the  sale  and  stated  publicly,  *'  My 
object  in  attending  the  sale  is  to  inform  purchasers,  if  there  are  any  present,  that 
I  shall  not  allow  the  houses  to  be  finished  until  the  roads  are  made  good.  I  have 
no  power  to  compel  the  purchasers  to  complete  the  roads ;  but  I  have  power  to 
prevent  them  from  completing  the  houses  until  the  roads  are  made  good."  In 
consequence  only  two  of  the  unfinished  houses  were  sold ;  and  they  realised  only 
^.  each,  instead  of  6d/.  The  jury  found  a  verdict  for  the  plaintiff  for  18/.  12^. 
But  the  Court  of  Common  Pleas  held  that  there  was  no  evidence  of  malice  to  go 
to  the  jury.  For  malice  is  not  to  be  inferred  from  the  circumstance  of  the 
defendant  having  acted  upon  an  incorrect  view  of  his  duty,  founded  upon  an 
honest  misconstruction  of  the  statute. 

Pater  v.  Baker,  3  C.  B.  831 ;  16  L.  J.  C.  P.  124 ;  11  Jur.  370. 
The  plaintiff  was  the  widow  and  administratrix  of  her  deceased  husband,  and 
advertised  a  sale  of  some  of  his  property.  Defendant,  an  old  friend  of  the 
husband,  thereupon  put  an  advertisement  in  the  papers  offering  a  reward  for  the 
production  of  the  will  of  the  deceased.  The  defendant  subsequently  called  on 
the  BoUcitor  of  the  deceased,  and  was  assured  by  him  there  was  no  will ;  but,  in 
spite  of  this,  the  defendant  attended  at  the  sale  and  made  statements  which 
effectually  prevented  any  person  present  from  bidding.  After  waiting  twelve 
flumths,  the  plaintiff  again  put  the  same  property  up  for  sale,  and  defendant 
^ain  stopped  the  auction.  Cockbum,  C.J.,  left  it  to  the  jury  to  say  whether, 
vfter  the  interview  with  the  solicitor,  defendant  could  still  possess  an  honest  and 
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reasonable  belief  that  the  deceased  had  left  a  will.    The  jury  found  that  he  had 
not  that  belief.    Verdict  for  the  plaintiff.    Damages  54/.  7s. 

Atkins  V.  PerHn,  3  F.  &  F.  179. 
The  defendant  wrongfully  and  maliciously  caused  certain  persons  who  had 
agreed  to  sell  goods  to  the  plaintiff  to  refuse  to  deliver  them,  by  asserting  that 
he  had  a  lien  upon  them,  and  oi*dering  those  persons  to  retain  the  goods  until 
further  orders  from  him,  he  well  knowing  at  the  time  that  he  had  no  lien.  Htld^ 
that  the  action  was  maintainable,  though  the  persons  who  had  the  goods  were 
under  no  legal  obligation  to  obey  the  orders  of  the  defendant,  and  their  refusal 
was  their  own  spontaneous  act. 

Green  v.  ButUniy  2  C.  M.  &  R.  707. 

BarUy  v.  Walford,  9  Q.  B.  197  ;  15  L.  J.  Q,  B.  369 ;  10  Jur.  917. 
The  lessee  of  an  hotel  agreed  to  sell  her  lease  and  certain  valuable  tenant's 
fixtures  to  Turner.  Defendant,  the  assignee  of  the  lessor,  thereupon  gave 
notice  to  Turner  that  he  claimed  most  of  the  fixtures  as  landlord's  fixtures, 
and  that  if  Turner  bought  them,  he  would  have  to  give  them  up  at  the  end 
of  \ihQ  term  or  pay  defendant  for  them.  Hddy  that  no  action  lay,  for  there 
was  no  evidence  of  malice,  although  defendant  had  no  present  property  in  the 
goods. 

Baker  and  others  v.  Piper,  (1886)  2  Times  L.  E.  733. 
A.  falsely  asserts  that  the  plaintiff's  patent  is  invalid.  If  A.  has  no  interest  in 
the  plaintiff's  patent  or  any  other  patent,  the  jury  will  as  a  rule  conclude  that  he 
acted  maliciously,  imlees  he  can  show  that  he  had  some  reasonable  or  probable 
cause  for  such  a  statement.  But  if  A.  holds  a  prior  patent  for  the  manufacture 
of  articles  very  similar  to  those  manufactured  by  the  plaintiff,  the  jury  will 
pi'obably  infer  that  A.  was  acting  honestly  in  defence  of  his  own  rights  and  A. 
will  then  be  entitled  to  judgment,  even  though  he  has  failed  to  prove  that  the 
plaintiff's  patent  is  in  fact  invalid. 

Wren  v.  Weild,  L.  E.  4  a  B.  730 ;  10  B.  &  S.  51 ;  38  L.  J.  Q.  B.  88, 
327  ;  20  L.  T.  277. 

HaUey  v.  Brotherhood^  19  Ch.  D.  386 ;  51  L.  J.  Ch.  233 ;  30  W.  B. 
279 ;  45  L.  T.  640. 

And  see  post,  pp.  89,  90. 
An  action  lies  against  a  defendant  who  issues  a  circular  stating  (hat  the 
plaintiff's  invention  '*  had  been  proved  to  be  an  infringement "  of  his  own,  when 
no  proceeding  had  ever  been  taken  to  test  its  validity.  For  there  was  no  ground 
whatever  for  the  positive  statement  made ;  and  therefore  clearly  no  reasonable  or 
probable  cause  for  making  it. 

Crampton  y.  Swete  and  Main,  58  L.  T.  516. 
The  defendant  posted  notices  on  the  plaintiff's  park  walls  and  elsewhere 
calling  on  the  plaintiff's  tenants  to  pay  their  rents  to  the  defendant  as  *'the 
lawful  heir  to  and  owner  of  the  Newburgh  estates,"  which  had  for  many  years 
been  in  the  possession  of  the  plaintiff  and  his  ancestors.  The  defendant  also 
publicly  accused  the  plaintiff  and  his  relatives  of  having  tampered  with  registers, 
and  committed  other  frauds.  There  was  no  foundation  whatever  for  these  reck- 
less charges ;  and  no  reasonable  ground  for  the  defendant's  claim  to  the  estates. 
Kekewich,  J.,  granted  an  injunction  to  restrain  any  further  slander  of  the 
plaintiff's  title ;  and  the  Court  of  Appeal  upheld  his  decision. 

Leslie  y.  Cave,  (1887)  3  Times  L.  E.  584;  (1888)  5  Times  L.  E.  5. 
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The  law  is  the  same  where  the  defendant  is  an  agent  or 
attorney,  and  claims  for  his  principal  or  client  a  title  which 
ie  honestly  believes  him  to  possess.  {Hargrave  v.  Le 
Breton,  4  Burr.  2422  ;  Stetcard  v.  Young,  L.  K.  5  C-  P.  122 ; 
39  L.  J.  C.  P.  85 ;  18  W.  R.  492 ;  22  L.  T.  168 ;  Dunlop 
Pneumatic  Tyre  Co.,  Limited  v.  Maison  Talbot  and  others,  (1904) 
20  Times  L.  R  679.)  So  where  a  man  bond  fide  asserts  a 
title  in  his  father  or  other  near  relative  to  whom  he  or  his 
wife  is  heir  apparent  {Pitt  v.  Donovan,  1  M.  &  S.  639 ; 
Gutsole  V.  Mathers,  1  M.  &  W.  495  ;  5  Dowl.  69 ;  2  Gale,  64  ; 
1  Tyrw.  &  Gr.  694.)  But  where  the  defendant  makes  no 
claim  at  all  for  himself  or  any  connection  of  his,  but  asserts 
a  title  in  some  one  who  is  a  stranger  to  him,  here  he  clearly 
is  meddling  in  a  matter  which  does  not  concern  him ;  and 
such  officious  and  unnecessary  interference  will  be  deemed 
malicious.  (Pennyman  v.  Babanks,  Cro.  Eliz.  427 ;  1  Vin. 
Abr.  551 ;  Mildmay  et  ux.  v.  Standish,  1  Rep.  177  b  ;  Moore, 
144 ;  Gerard  v.  Dickenson,  Cro.  Eliz.  197.) 


Illustrations. 

LoTeday  mortgaged  his  lands  to  the  plaintiff,  who  subsequently  put  them  up 
ior  Bale  by  auction.  The  defendant,  who  was  attorney  for  Lee,  another  creditor 
of  Loveday's,  came  to  the  auction-room  and  stated  publicly  that  Loveday  was  a 
iMuikrapt  before  he  made  the  mortgage  to  the  plaintiff ;  that  there  was  a  docket 
made  out  for  a  bankruptcy  commission  against  him,  &c.  It  was  not  true  that  a 
docket  was  yet  made  out,  nor  had  Lee  told  the  defendant  to  state  this,  ffeldy 
that  there  was  no  evidence  of  any  malice,  express  or  impHed ;  and  that  theref oi*e 
DO  action  lay. 

Hargrave  v.  Le  Breton,  4  Burr.  2422. 

Plaintiff  held  lands  on  lease  from  Home,  which  he  put  up  for  sale.  Defendant, 
vho  was  Home's  attorney,  attended  and  said  publicly  before  the  first  lot  was  put 
up,  "There  is  a  suit  dex)ending  in  the  Coiirt  of  Chancery  in  respect  to  this 
property ;  encroachments  have  been  made ;  proceedings  wiU  be  taken  against  the 
purchaser ;  there  is  no  power  to  sell  the  premises ;  a  good  title  cannot  be  made," 
^  Home  had  asked  the  defendant  to  go  to  the  sale  and  mention  the  encroach- 
meats,  but  had  not  desired  him  to  make  any  other  statement.  Littledale,  J., 
directed  the  jury  that  defendant  was  not  liable,  if  he  bond  fide^  though  without 
•ntliority,  raised  such  objections  only  as  Home,  if  present,  might  lawfully  have 
niied.  Verdict  for  the  plaintiff.  Damages,  one  faiihing. 
WaUon  T.  Reynold$y  Moo.  &  Mai.  1. 

A.  died  possessed  of  furniture  in  a  beer-shop.    His  widow,  without  taking  out 
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adminiistration,  oontmued  in  possession  of  the  beer-shop  for  three  or  four  years* 
and  then  died,  haying  whilst  so  in  possession  conveyed  all  the  furniture  by  bill  of 
sale  to  her  landlords  by  way  of  security  for  a  debt  she  had  contracted  with.  them. 
After  the  widow*s  death,  the  plaintiff  took  out  letters  of  administration  to  the 
estate  of  A.,  and  informed  the  defendant,  the  landlord's  agent,  that  the  bill  of 
I  sale  was  iavalid,  as  the  widow  had  no  title  to  the  furniture.    Subsequently  the 

plaintiff  was  about  to  sell  the  furniture  by  auction,  when  the  defendant  inter- 
posed to  forbid  the  sale,  and  said  that  he  claimed  the  goods  for  his  principals 
under  a  bill  of  sale.  On  proof  of  these  facts,  in  an  action  for  slander  of  title, 
the  plaintiff  was  nonsuited.  Held,  that  the  mere  fact  of  the  defendant's  having 
been  told  before  the  sale  that  the  bill  of  sale  was  invalid,  was  no  evidence  of 
malice  to  be  left  to  the  jury,  and  that  the  plaintiff  was  therefore  properly 
nonsuited. 

SUward  v.  Young,  L.  E.  5  C.  P.  122 ;  39  L.  J.  C.  P.  85 ;  18  W.  R. 
492 ;  22  L.  T.  168. 
A  solicitor,  acting  on  behalf  of  his  client,  gave  written  notice  to  an  auctioneer 
not  to  part  with  the  proceeds  of  the  sale  of  certain  goods,  entrusted  to  the 
auctioneer  for  sale,  on  the  ground  that  the  owner  of  the  goods  had  committed  an 
act  of  bankruptcy  upon  which  an  order  in  bankruptcy  might  be  made  against 
him.  In  an  action  by  the  owner  of  the  goods  against  the  solicitor  for  libel,  held^ 
that  no  action  lay,  as  the  solicitor  was  acting  in  the  ordinary  and  proper  course 
of  his  duty  to  his  client. 

Baker  v.  Carrick,  (1894)  1  Q.  B.  838 ;  63  L.  J.  Q.  B.  399 ;  42  W.  B. 
338 ;  70  L.  T.  366 ;  9  R.  283. 


11.  Words  tvhtch  Disparage  the  Goods  Manufactured  or  Sold  hy 

Another, 

Not  all  such  words  are  actionable.  A  man  may  always 
puff  his  own  goods.  He  may  even  name  his  rivals  in  the 
trade,  compare  his  goods  with  theirs,  and  assert  that  his 
own  goods  are  better  than  theirs,  either  generally  or  in  some 
particular  respect.  No  action  will  lie  for  such  expressions 
of  opinion  so  long  as  the  defendant  asserts  no  fact  about 
his  rivals'  goods.  But  if  a  man  after  lauding  his  own 
goods  and  expressing  his  opinion  that  they  are  superior 
to  the  goods  manufactured  by  others,  goes  on  to  make 
assertions  of  fact  about  his  rivals'  goods,  which  he  can- 
not prove  to  be  true,  such  disparagement  will  give  rise 
to  an  action  on  the  case,  provided  the  words  be  pub« 
lished  without  just  cause  or  occasion,  and  special  damage 
ensue. 
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To  give  instances.  Any  trader  may  say  :  **  My  goods  are 
the  best  in  the  market ;  they  are  far  superior  to  A.'s."  And 
no  action  will  lie  for  such  words,  even  though  they  be 
written  or  spoken  maliciously  and  cause  special  damage  to 
A.  But  if  he  asserts  without  just  cause  that  *'  A/s  food  for 
infants  contains  large  quantities  of  starch,"  or  **  There  is 
opium  in  B.'s  soothing  syrup,"  when  there  is  no  starch  or 
opium  in  either,  and  damage  follows,  both  A.  and  B.  have 
a  good  cause  of  action  on  the  case. 

Moreover,  as  we  have  already  seen  {ante,  p.  32),  the 
defendant,  while  purporting  to  attack  only  the  plaintiffs 
goods,  may  use  words  which  defame  the  plaintiff  personally 
or  in  the  way  of  his  trade,  and  so  render  himself  liable  to 
an  ordinary  action  of  libel  or  slander.  Thus,  if  he  said  of 
a  baker,  **  He  always  buys  mildewed  flour  for  the  bread 
which  he  supplies  to  the  workhouse,"  this  would  be  a 
slander  on  the  baker,  as  well  as  a  disparagement  of  his 
goods,  and  for  such  words  an  action  of  slander  would  lie 
without  proof  of  any  special  damage ;  if,  however,  actual 
damage  could  be  shown,  the  baker  would  have  in  addition 
an  action  on  the  case.  The  action  of  slander  would  die  with 
him :  the  action  on  the  case  would  survive  to  his  executors. 
[Hatchard  v.  Mege,  (1887)  18  Q.  B.  D.  771.) 

The  three  preceding  paragraphs  are  an  attempt  to  state  the  net 
result  of  the  decisions  on  this  point,  which  at  first  sight  appear 
to  conflict.  The  old  authorities  have  been  qualified  to  some  extent 
by  recent  decisions. 

To  briefly  review  the  cases  in  their  chronological  order:  in 
Harmon  v.  Delany,  (1781)  2  Str.  898,  which  was  an  action  for  a 
libel  on  a  tradesman  in  the  way  of  his  trade,  the  Court  of  King's 
Bench  expressed  the  opinion  that  it  was  not  actionable  for  a  man  to 
advertise  that  he  can  make  as  good  articles  as  any  other  person  in  the 
trade.  Evans  v.  Harlow,  (1844)  5  Q.  B.  624,  was  argued  on  demurrer* 
The  words  are. set  out  ante,  p.  88 ;  they  related  only  to  the  plaintiff's 
goods.    No  special  damage  was  alleged, ''^  and  the  Court  held  the 

♦  Lindley,  M.B.,  is  in  error  in  Hubbuckv.  Wilkinson,  (1899)  1  Q.  B.  at  p.  92, 
in  saying  that  special  damage  was  alleged  in  this  case. 
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declaration  bad.      Yoimg  v.  Macrae,  (1862)  8  B.  &  S.  264 ;    32 
L.  J.  Q.  B.  6,  was  also  argued  on  demurrer.     Special  damage  was 
alleged,  nevertheless  the  Court  held  the  declaration  bad  on  the 
ground  apparently  that  the  falsity  of  the  words  was  not  alleged 
with  sufficient  precision.     Gockbum,  G.J.,   said  (82  L.  J.  Q.    B. 
at  p.  8) :   "  The  defendant  is  alleged  to  have  falsely  and  mali- 
ciously published    a    disparaging    comparison    between    the    oil 
manufactured  by  the  plaintiffs  and  that  which  he  was  advertising ; 
...  it  is  not  averred    that    the    defendant  falsely  represented 
that  the  oil  of  the  plaintiffs  had  a  reddish-brown  tinge,  was  much 
thicker,  and  that  it  had  a  more  disagreeable  odour.    If  that  had 
been  falsely  represented,  and  special  damage  had  ensued,  an  action 
might  have  been  maintained."     In  Western  Counties  Manure  Co. 
V.  Lawes  Chemical  Manure  Co.,  (1874)   L.  E.  9  Ex.  218,  which 
was  also  argued  on  demurrer,   the  words  complained  of   were 
more  than  a  comparative  estimate  of  the  plaintiffs'  and  the  defen- 
dants'  goods    respectively.     It  was  stated  as  a  fact    that  the 
plaintiffs'  guano  ^*  appears  to  contain  a  considerable  quantity  of 
coprolites,  and  is  altogether  an  article  of  low  quality."     Special 
damage  was  alleged,  and  it  was  held  that  the  action  lay.     Wliite 
V.  MeUin,  (1895)  A.  G.  154,  was  merely  a  case  of  a  man  puffing 
his  own  goods  and  expressing  his  opinion  that  they  were  better 
than  his  rival's.    Lord  Watson  stated  the  law  thus,  in  JlTiite  v» 
yieUin,  (1895)  A.  C.  at  p.  167 :   "  Every  extravagant  phrase  used 
by  a  tradesman  in  commendation  of  his  own  goods  may  be  an 
implied  disparagement  of  the  goods  of  all  others  in  the  same  trade ; 
it  may  attract  customers  to  him  and  diminish  the  business  of  others 
who  sell  as  good  and  even  better  articles  at  the  same  price ;  but 
this  is  a  disparagement  of  which  the  law  takes  no  cognizance."' 
Similarly,  in  Huhbuck  v.  Wilkinson,  (1899)  1  Q.  B.  86,  the  Court 
was  of  opinion  that  the  defendants'  circular,  when  attentively  read» 
came  to  no  more  than  a  statement  that  the  defendants'  white  zinc 
was  equal  to  and,  indeed,  somewhat  better  than  the  plaintiffs*. 
''  Even  if  each  particular  charge  of  falsehood  is  established,  it  will 
only  come  to  this — that  it  is  untrue  that  the  defendants'  paint  is 
better  than  or  equal  to  that  of  the  plaintiffs',  for  which  no  action 
lies.    The  particular  reasons  for  making  that  statement  are  imma- 
terial if  the  statement  itself  is  not  actionable.  .  .  •  For  a  person 
in  trade  to  puff  his  own  wares  and  to  proclaim  their  superiority  over 
those  of  his  rivals  is  not  actionable.  •  .  •  But  in  Young  v.  Macrae 
it  was  pointed  out  that  there  were  different  ways  of  disparaging  a 
man's  goods — that  some  false  statements  about  them  might  be 
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aetionable  if  special  damage  could  be  proved,  and  Western  Counties 
Manure  Co.  v.  Lawes  Chemical  Manure  Co.  was  decided  on  this 
ground.  Bat  in  Young  v.  Macrae  it  was  also  pointed  out  that,  if 
the  only  false  statement  complained  of  is  that  the  defendant's  goods 
are  better  than  the  plaintiff's,  such  a  statement  is  not  actionable, 
even  if  the  plaintiff  is  damnified  by  it."  (Per  Lindley,  M.B., 
(1899)  1  Q.  B.  at  pp.  92,  98.) 

It  is  clear,  then,  that  the  general  rule  laid  down  by  Bramwell,  B., 
in  Western  Counties  Manure  Co.  v.  Lawes  Chemical  Manure  Co.,  thskt 
"  an  untrue  statement,  disparaging  a  man's  goods,  published  with- 
out lawful  occasion,  and  causing  him  special  damage,  is  actionable," 
IB  stated  too  widely.  But  it  is  submitted  that  the  decision  on  the 
facts  alleged  in  that  case  is  still  good  law. 

Illustrations. 

The  defendant  published  an  advertisement  cautioning  the  public  that  the 
plimtiffB  **  self-acting  tallow  syphons  or  lubricators  "  wasted  the  tallow.  No 
special  damage  was  alleged.  Held^  that  the  words  were  not  a  libel  on  the  plaintiff 
either  generally  or  in  the  way  of  his  trade,  but  were  only  a  reflection  upon  the 
goods  sold  by  him,  which  was  not  actionable  without  proof  of  special  damage. 

Evans  y.  Harlotu,  d  Q.  B.  621 ;  13  L.  J.  Q.  B.  120 ;  Day.  &  M.  507 ; 
8  Jur.  571 ;  antey  p.  33. 

Hie  defendant  published  a  certificate  by  a  Dr.  Muspratt,  who  had  compared  the 
phintiffs'  oil  with  the  defendant's,  and  deemed  it  inferior  to  the  defendant's.  It 
V18  alleged  that  the  certificate  was  false,  and  that  diyei-s  customers  of  the  plaintiffs 
after  reading  it  had  ceased  to  deal  with  the  plaintiffs  and  gone  oyer  to  the 
defendant.  Held^  that  the  plaintiffs*  oil,  eyen  if  inferior  to  the  defendant's,  might 
>till  be  Tery  good ;  and  that  the  falsity  was  alleged  too  generally,  and  that  there- 
fore no  action  lay.  It  was  consistent  with  the  declaration  that  eyery  word  said 
ftbout  the  plaintiffs'  oil  should  be  true,  and  the  only  falsehood  the  assertion  that 
defendant's  was  superior  to  it,  which  woold  not  be  actionable. 

Young  and  others  y.  Macrae,  3  B.  &  S.  264 ;  32  L.  J.  Q.  B.  6;   11 
W.  B.  63  ;  9  Jur.  N.  S.  539 ;  7  L.  T.  354. 

The  defendants  falsely  and  without  lawful  occasion  published  a  detailed 
^luilysis  of  the  plaintiffs'  artificial  manure  and  of  their  own,  and  stated  that 
the  plaintiffs'  manure  appeared  to  contain  a  considerable  quantity  of  coproHtes, 
^  was  altogether  an  article  of  low  quality.  Special  damage  haying  resulted, 
^d^  that  the  action  lay. 

Western  Counties  Manure  Co.  y.  Lawes  Chemical  Manure  Co.,  L.  R.  9 
Ex.  218 ;  43  L.  J.  Ex.  171 ;  23  W.  H.  5. 

The  phuntiffs  manufactured  and  sold  (to  the  defendant  among  others)  a 
"Food  for  Infants."  The  defendant  affixed  to  bottles  of  the  plaintifiis'  Food  a 
Wwl  to  the  following  effect: — ^*  Notice.  The  pubUc  ai-e  reconmiended  to  try 
^'  Vance's  prepared  food  for  infants  and  inyalids,  it  being  far  more  nutritious. 
^  healthful  than  any  other  preparation  yet  offered.    •    .    .    Local  agett, 
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Timoikj  White,  chemist,  Portsmouth.**    Held,  that  for  such  dispaiagement  no 
action  lay. 

White  V.  MeUin,  (1895)  A.  C.  164 ;  64  L.  J.  Ch.  308 ;  43  W.  B.  353 ; 
72  L.  T.  334. 
The  defendants  printed  and  published  a  circular  which  purported  to  contain  a 
copy  of  a  report  of  a  trial  of  plaintiffs'  and  defendants'  white  zinc,  which  ended 
with  the  words:  "Judging  the  finished  work,  it  is  quite  evident  that 
W.  H.  &  Co.'s  zinc  has  a  slight  advantage  over  Hubbucks',  but  for  all  practical 
purposes  they  can  be  regarded  as  being  in  every  respect  equal."  Held,  that 
no  action  lay ;  although  the  plaintiffs  alleged  actual  loss  attributable  to  the 
defendants'  circular. 

Hubbuck  and  So7ia  v.  Wilkinaon,  (1899)  1  Q.  B.  86 ;  68  L.  J.  Q.  B. 

34 ;  79  L.  T.  429. 
But  see  Alcott  v.  Millar^s  Karri  &  Jarrah  Forests,  Ltd.,  andanotliery 
(1904)  21  Times  L.  E.  30. 

The  doctrine  that  a  man  may  puff  his  own  goods,  even  by  pub- 
lishing words  which  he  knows  to  be  false,  has  been  carried  very  far 
in  equity. 

Only  two  persons,  A.  and  B.,  obtained  medals  for  pickles  at  the  Intei-national 
Exhibition  of  1862.  Nevertheless,  a  third  manufacturer  of  pickles,  C,  dis- 
honestly proceeded  to  sell  his  goods  labelled  '*  Prize  Medal,  1862."  Yet  the 
Court  of  Chancery  refused  to  interfere. 

BaUy  V.  Hill,  (1863)  1  H.'&  M.  264. 

The  Legislature  afterwards  came  to  the  relief  of  the  plaintiff  in  this  case,  and 
passed  an  Act  prohibiting  any  such  misrepresentation  in  the  future  as  to  prize 
medals  awarded  at  the  Exhibitions  of  1851  and  1862. 

The  Exhibition  Medals  Act,  1863  (26  &  27  Vict  c.  119). 

A  prize  was  offered  for  the  best  sewing  machine.  Both  plaintiff  and 
defendant  competed,  and  the  plaintiff  won  it.  Then  the  defendant  falsely 
advertised  that  he  had  won  it.  The  Supreme  Court  of  Georgia  refused  to 
grant  an  injunction  on  the  following  ground :  The  defendant  is  **  publishing* 
untruths — lies,  if  you  will — calculated  and  intended  to  help  himself  and  damage 
the  complainant.  To  say  that  he  may  be  enjoined  from  doing  this,  is  to  say 
that  the  writ  of  injunction  may  issue  to  restrain  a  libel  or  to  stop  slander  "  ; 
which  in  those  days  it  could  not  It  is  submitted  that  this  would  now  be  held 
actionable,  if  plaintiff  could  show  a  loss  of  business  in  consequence  of  the 
defendant's  advertisement. 

Singer  Manufacturing  Co.  v.  Domestic  Sewing  Machine  Co.,  (1878) 
49  Georgia  Bep.  70;  15  Amer.  Bep.  674. 

A.  and  B.  each  invented  a  system  of  hot-air  treatment.  B.  issued  a  pamphlet 
in  which  he  appropriated  to  his  own  system  favourable  notices  which  A.'8  system 
had  received  in  the  Press,  omitting  all  mention  of  the  plaintiff's  name.  There 
was  evidence  that  some  of  the  plaintiff's  patients  were  misled  by  these  extracts, 
but  no  evidence  of  any  actual  damage.  Held,  by  Stirling,  J.,  that,  in  the 
absence  of  any  attempt  by  the  defendant  to  pass  off  his  system  as  the  plaintiff's, 
the  Court  ought  not  to  interfere  by  way  of  interlocutory  injunction. 

Tallerman  v.  Dowsing  Radiant  Heat  Co.,  (1900)  1  Ch.  1 ;  68  L.  J. 
Ch.  618  ;  69  L.  J.  Ch.  46 ;  48  W.  R.  146. 
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Of  ooune,  if  the  words  used  by  the  defendant  amount  to  an  attempt  to 
** pasB  off '^  his  goods  as  the  plaintiff's  goods,  an  action  will  lie. 

Birmingham    Vhiegar  Brewery   Co,   v.   Powell,    (1897)  A.   C.    710; 
66  L.  J.  Ch.  763 ;  76  L,  T.  792. 

Now  assuming  that  the  words  are  reasonably  capable  of 
being  construed  as  an  actionable  disparagement  of  the 
plaintiffs*  goods,  "  to  support  such  an  action  it  is  necessary 
for  the  plaintiffs  to  prove 

(i.)  That  the  statements  complained  of  were  untrue  ; 
(ii.)  That  they  were  made  maliciously,  i.e.  without  just 

cause  or  excuse ; 
(iii.)  That  the  plaintiffs  have  suffered   special  damage 
thereby."      (Per  Lord    Davey,  in  lioyal  Baking 
Powder    Co.   v.    Wright,    Crossley   <t   Co.,    (1900) 
18  Rep.  Pat.  Cas.  at  p.  99.) 

Whether  the  words  are  reasonably  capable  of  being  an  actionable 
disparagement,  is  a  question  for  the  judge  :  all  other  questions  are 
for  the  jury.  If  the  words  are  incapable  of  being  an  actionable 
disparagement,  the  judge  should  stop  the  case ;  or  the  Court  will, 
on  application  under  Order  XXY.  r.  4,  strike  out  the  Statement  of 
Claim.    {Hubbuck  v.  Wilkinson,  (1899)  1  Q.  B.  86.) 

It  is  somewhat  difl&cult  to  define  the  precise  degree  of 
mahee  necessary  to  sustain  the  action.  In  Western  Counties, 
<fe.,  V.  Lawes,  (6c.,  the  Court  held  that  it  was  sufficient  if  the 
words  were  published  without  lawful  occasion.  And  now, 
anything  will  be  evidence  of  malice  which  may  reasonably 
lead  the  jury  to  infer  that  the  words  were  published  with- 
out "justification"  or  without  **just  cause  or  excuse.'* 
(Lumley  v.  Gije,  (1853)  2  E.  &  B.  216  ;  22  L.  J.  Q.  B.  463  ; 
Quinnv.  Leathern,  (1901)  A.  C.  495;  Glamorgan  Coal  Co.  v. 
South  Wales,  dr.,  ( 1903)  2  K.  B.  646  ;  Gihlan  v.  National 
Amalgamated,  dc.,{1903)  2  K.  B.  600.)  If,  however,  the  words 
were  published  only  on  a  privileged  occasion,  the  plaintiflF 
must,  of  course,  prove  actual  malice.  (Wren  v.  Weild,  (1869) 
L.  R.  4  Q.  B.  at  p.  737 ;  Halsey  v.  Brotherhood,  (1881)  19 
Ch.  D.  at  p.  388.) 

The  mere  fact  that  the  plaintiff  and  the  defendant  are  rivals 
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in  the  same  line  of  business  is  by  itself  no  evidence  of  malice ; 
indeed,  it  rather  tends  to  negative  malice ;  as  it  renders  it 
probable  that  the  words  were  published  with  the  object  of 
promoting  the  defendant's  own  trade  and  not  of  injuring 
the  plaintiflF.  "  It  was  not  malice  if  the  object  of  the  writer 
was  to  push  his  own  business,  though  at  the  same  time  it 
might  incidentally  injure  another  person's  business.  To 
make  the  act  malicious  it  must  be  done  with  the  direct 
object  of  injuring  that  other  person's  business.  Therefore, 
the  mere  fact  that  it  would  injure  another  person's  business 
was  no  evidence  of  malice."  (Per  Collins,  M.K.,  in  Dunlop 
Fneuniatic  Tyre  Co.y  Limited  v.  Maison  Talbot  and  others^ 
(1904)  20  Times  L.  R.  at  p.  581.  And  see  White  v.  Mellin, 
(1895)  A.  C.  at  p.  164.) 

III.    Threats  of  Legal  Proceedings. 

The  plaintiff's  business  may  also  be  injured  by  the 
defendant  issuing  circulars  or  other  notices  warning  the 
plaintiff's  customers,  or  the  public  generally,  not  to  buy 
his  goods  on  the  ground  that  they  are  infringements  of  a 
patent  of  the  defendant's.  But  when  this  occurs,  it  is 
generally  the  case  that  the  defendant  has  a  subsisting 
patent  for  articles  similar  to  the  plaintiff*  s,  and  issues  the 
notices  in  the  honest  and  reasonable  defence  of  his  righta 
thereunder.  If  so,  no  action  lies.  It  may  be  said  that  the 
defendant  should  defend  his  rights  under  his  patent,  not  by 
issuing  such  notices,  but  by  bringing  an  action  against  the 
plaintiff  for  infringement.  And  if  the  defendant  has 
brought  such  an  action,  the  fact  always  tells  in  his  favour : 
as  it  is  cogent  (though  not  conclusive)  proof  that  he 
honestly  believes  that  the  plaintiff's  goods  are  an  infringe- 
ment of  his  patent.  But  the  defendant  is  in  no  way  bound 
to  bring  an  action ;  and  his  not  doing  so  is  no  proof  of 
mula  fides;  the  infringer  may  desist  on  warning  being  given, 
or  he  may  not  be  worth  suing.  ''  A  man  merely  giving- 
notice  that  his  rights  are  being  infringed,  believing  that 
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they  are  being  infringed,  is  not  to  be  subjected  to  an  action 
for  giving  that  notice,  even  although  he  does  not  follow  up 
that  notice  by  bringing  an  action  at  law  for  the  infringe- 
ment." (Per  Jessel,  M.K.,  in  Halsej/  v.  Brotherhood,  16 
Ch.  D.  at  p.  519.) 

Bnt  though  the  fact  that  the  defendant  has  commenced  an  action 
for  infringement  against  the  plaintiff  will  generally  prevent  the 
plaintiff's  succeeding  in  an  action  at  common  law  for  damages  caused 
to  his  business  by  the  defendant's  threatening  notices,  yet  the  com« 
mencement  of  the  infringement  action  may  itself  enable  the  plaintiff 
to  stop  the  further  circulation  of  such  notices.  It  depends  some- 
what on  the  language  of  the  notices  themselves.  If  they  are 
merely  general  warnings  against  possible  future  infringements  of 
the  defendant's  patent,  they  will  be  deemed  harmless.  But  if  they 
assert  as  a  fact  that  the  plaintiff  has  in  the  past  infringed,  they  may 
be  restrained  as  a  contempt  of  Court,  for  they  tend  to  prejudice  the 
iair  trial  of  the  infringement  action.  (FtLsee  Vesta  Co.  v.  Bryant  and 
May,  56  L.  T.  186 ;  4  R.  P.  C.  191 ;  Goulard  and  another  v.  Lindsay , 
56  L.  T.  606  ;  CocU^  v.  Chadwick,  (1894)  1  Ch.  347  ;  63  L.  J.  Ch. 
828;  In  re  Neiv  Gold  Coast  Exploration  Co.,  (1901)  1  Ch.  860;  70 
L.  J.  Ch.  855  ;  and  see  post,  p.  406.) 

Ilbistrations. 

The  defendant  liad  a  subsisting  patent  for  the  maniifacture  of  spooling 
maddnes ;  so  had  the  plaintiff.  The  defendant  wrote  to  certain  manufacturers, 
customers  of  the  plaintiff,  warning  them  against  using  the  plaintiffs  machine, 
on  the  ground  that  it  was  an  infringement  of  the  defendant's  patent.  Held,  that 
"the  action  could  not  lie  imless  the  plaintiff  afi&rmatively  proved  that  the  defen- 
dant's claim  was  not  a  bond  fide  claim  in  support  of  a  right  which,  with  or  without 
came,  he  fancied  he  had,  but  a  maid  fide  and  malicious  attempt  to  injure  the 
phuntiff  by  asserting  a  claim  of  right  against  his  own  knowledge  that  it  was 
vithoot  any  foundation."  Evidence  to  show  that  the  defendant's  patent,  though, 
mbsisting,  was  void  for  want  of  novelty,  was  not  admitted,  as  being  irrelevant  in 

this  action. 

Wren  v.  IFeiW,  L.  E.  4  Q.  B.  730,  737  ;  10  B.  &  S.  51 ;  38  L.  J.  Q.  B. 

88,  327 ;  20  L.  T.  277. 
The  defendants,  who  owned  the  copyright  of  a  picture  by  Millais,  issued  a 
circular  threatening  proceedings  against  all  persons  who  bought  copies  of  the 
plaindfTs  magazine,  containing  a  woolwork  pattern,  which  the  defendants 
wrongly  deemed  to  be  an  infringement  of  their  copyright.  The  plaintiff  brought 
an  action  for  an  injunction,  and  also  for  damages.  He  failed  to  prove  that  he  had 
nutained  any  damage :  wherefore  the  Court  of  Appeal  refused  to  grant  him  any 
injunction. 

Dicks  V.  Brooks,  15  Ch.  D.  22 ;  49  L.  J.  Ch.  812 ;  29  W.  E.  87 ;  43 

L.  T.  71. 
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Harmnersmith  Skating  Rink  Co,  v.  Dublin  Skating  Bink  Co.,  10  Ir.  B. 
Eq.  235. 
But  a  patentee  is  not  entitled  to  publish  statements  that  he  intends  to  institute 
legal  proceedings  in  order  to  deter  persons  from  purchasing  alleged  infringe- 
ments of  his  patent,  unless  he  does  honestly  intend  to  follow  up  such  threats 
by  really  taking  such  proceedings. 

lioUins  V.  Hi7ik8,  L.  R.  13  Eq.  355 ;  41  L.  J.  Ch.  358 ;  20  W.  R.  287 ; 
26  L.  T.  56. 

Axmann  v.  Lund,  L.  B.  18  Eq.  330;  43  L.  J.  Ch.  655 ;  22  W.  E.  789. 

Watson  V.  Trask,  6  Ohio,  531 . 
The  holder  of  a  patent,  the  validity  of  which  is  not  impeached,  who  issues 
notices  to  the  trade,  alleging  that  certain  articles  are  infringements  of  his  patent, 
and  threatening  legal  proceedings  against  those  who  purchase  them,  is  not  liable 
to  an  action  for  damages  by  the  vendor  of  those  articles  for  the  injury  done  to 
the  vendor's  trade  thereby,  provided  such  notices  are  issued  bond  fide  in  the  belief 
that  the  articles  complained  of  are  infringements  of  the  patent.  Nor  is  he  liable 
to  be  restrained  by  injunction  from  continuing  to  issue  them  imtil  it  is  proved 
that  they  are  untrue,  so  that  his  further  issuing  them  would  not  be  bond  fide. 

HaUey  v.  Brotherhood,  19  Ch.  D.  386 ;  51  L.  J.  Ch.  233 ;  30  W.  B- 

279;   45  L.  T.  640;  afi^rming  the  decision  of  Jessel,  M.B.,  15 

Ch.  D.  514 ;  49  L.  J.  Ch.  786 ;  29  W.  E.  9 ;  43  L.  T.  366. 

The  defendant  agreed  by  letter  to  grant  the  plaintiff  a  licence  under  his  patent ; 

and  the  plaintiff  at  once  commenced  to  make  and  sell  goods  in  accordance  with 

the  patent.    Then  disputes  arose  as  to  the  form  in  which  the  licence  was  to  be 

drawn  up ;  and  thereupon  the  defendant  published  advertisements  and  circulars 

threatening  the  plaintiff's  customers  and  others  with  proceedings  for  infringement 

of  his  patent.    An  injunction  was  granted  to  restrain  the  defendant  from  thus 

derogating  from  his  grant. 

Clark  V.  Adie,  21  W.  B.  456,  764. 
The  defendant  obtained  in  1879  a  patent  for  folding  window  screens.  In  1885 
(after  six  years'  undisturbed  possession  of  this  patent)  he  issued  a  circular  calling 
attention  to  it,  and  threatening  proceedings  against  all  infringers.  The  plaintiff, 
who  also  made  folding  screens,  commenced  an  action  to  restrain  the  issue  of  this 
circular  to  his  customers  and  others.  Then  the  defendant  commenced  an  action 
against  the  plaintiff  for  infringement.  In  that  action  he  failed ;  the  plaintiff - 
pi'oved  the  defendant's  patent  invalid.  Still  Bacon,  Y.-C,  held  that  the 
defendant  was  perfectly  justified  in  issuing  the  circular  at  the  time  he  did 
80 ;  that  there  was  no  evidence  of  any  malice ;  and  he  dismissed  the  action 
without  costs. 

Brauer  v.  Sharp,  3  Beports  of  Patent  Cases,  193. 

Sugg  V.  Braij,  2  B.  P.  C.  241 ;  54  L.  J.  Ch.  132. 

Interim  Injunction. 

Where  a  plaintiff  applies  for  an  interim  injunction  before  the  trial  of  the  action 
to  restrain  the  defendant  from  continuing  to  issue  circulars  or  notices  asserting 
that  the  plaintiff  in  selling  certain  goods  is  infringing  the  defendant's  patent 
rights,  or  that  the  plaintiff  has  used  labels  for  his  goods,  which  the  defendant 
alone  had  the  right  to  use,  and  threatening  the  plaintiff's  customers  with 
legal  proceedings,  the  ontis  lies  on  the  plaintiff  throughout  to  prove  malice,  falsity, 
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and  damage.  It  is  for  the  plaintiff  to  prove  that  the  defendant's  statements  are 
felae,  and  if  no  mala  fides  is  proved,  so  that  no  damages  could  be  recovered,  the 
OoTut  will  not  grant  an  injunction.  If,  however,  in  a  judicial  proceeding  the 
defendant's  statements  are  proved  to  be  false  in  fact,  and  there  is  any  evidence 
that  he  intends  to  continue  issuing  them,  an  injunction  will  be  granted 
restiaining  any  further  publication,  which  necessarily  now  would  be  mo/d  fide. 
Burnett  v.  Tak,  45  L.  T.  743. 

Anderson  v.  Liebig*s  Extract  of  Meat  Co.,  45  L.  T.  757. 
In  fact,  a  very  strong  prima  facie  case  must  be  shown  by  the  plaintiff  for  the 
Conit  to  restrain  the  band  fide  issue  of  circulars,  warning  persons  that  if  they 
bny  of  the  plaintiff  they  will  infringe  the  defendant's  patent  and  be  liable  to 
pioceedings. 

Sociiti Antmyme  des  Manufactures  de  Glaces  v.  Tilghman's  Patent  Sand 
Blast  Co.,  25  Ch.  D.  1 ;  53  L.  J.  Ch.  1 ;  32  W.  E.  71 ;  49  L.  T. 
451. 
The  plaintiffs  were  the  makers  of  ^'Bainbow  Water  Baisers  or  Elevators," 
and  they  commenced  an  action  for  an  injunction  to  restrain  the  defendants 
from  issuing  a  circular  cautioning  the  public  against  the  use  of  such  elevators 
as  being  direct  infringements  of  certain  patents  of  the  defendants.   The  plaintiffs 
subsequently  gave  notice  of  a  motion  to  restrain  the  issue  of  this  circular  until 
the  tiial  of  the  action.     The  defendants  then  commenced  a  cross  action,  claiming 
an  injnnction  to  restrain  the  plaintiffs  from  infringing  their  patents.     Held,  by 
Kay,  J.,  that  as  there  was  no  evidence  of  mala  fides  on  the  part  of  the  defen- 
dants, they  ought  not  to  be  restrained  from  issuing  the  circular  until  their 
sction  had  been  disposed  of,  but  that  they  must  undertake  to  prosecute  their 
action  without  delay. 

Household  and  another  v.  Fairbum  and  another,  51  L.  T.  498. 
This  order  was  made  by  Kay,  J.,  on  May  8th,  1884.    But  in  spite  of  this 
undertaking  the  defendants  did  not  proceed  with  their  action  with  due  dili- 
geooe,  and  on  April  3oth,  1885,  the  plaintiffs  renewed  their  motion,  and  obtained 
an  injunction  to  restrain  the  defendants  from  issuing  the  circulars  complained  of. 
S.  C.  2  Beports  of  Patent  Cases,  140. 
The  plaintiff  appointed  the  defendants  his  sole  agents  for  the  sale  of  his 
i&ineral  waters  in  Great  Britain.    The  plaintiff  subsequently  terminated  the 
defendants'  agency.    The  defendants  thereupon  issued  circulars  and  advertise- 
'''^ts  representing  that  they  were  the  sole  agents  of  the  plaintiff,  and  threaten- 
ing with  legal  proceedings  any  person  who  should  buy,  import,  or  sell,  the 
plaintiff's  mineral  waters  from  or  through  any  other  persons  than  the  defen- 
^ts.    The  plaintiff  applied  for  an  interim  injunction  to  restrain  the  issue 
of  8U€h  circulars  and  advertisements.     Held,  that  though  the  defendants  had 
I'^i'couceiTed  and  misstated  their  legal  rights  under  the  circumstances,  still, 
uiere  was  no  evidence  that  they  knew  this,  or  that  they  were  acting  in  bad  faith ; 
uijunction  refused,  but  without  prejudice  to  any  fresh  application  in  the  event 
of  any  further  circulars  or  advertisements  being  issued  by  the  defendants. 

Hirschlery.  Hertz  and  Colling  wood,  (1895)  11  Times  L.  B.  466;  99 
L.  T.  Journal,  213.  ^ 

In  this  state  of  the  law,  a  new  statutory  right  of  action 
^as  created,  in  the  case  of  a  patentee,  by  section  32  of  the 
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Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  which  runs  as  follows : — 

* '  Where  any  person  claiming  to  be  the  patentee  of  an 
invention,  by  circulars,  advertisements,  or  otherwise, 
threatens  any  other  person  with  any  legal  proceedings  or 
liability  in  respect  of  any  alleged  manufacture,  use,  sale,  or 
purchase  of  the  invention,  any  person  or  persons  aggrieved 
thereby  may  bring  an  action  against  him,  and  may  obtain 
an  injunction  against  the  continuance  of  such  threats,  and 
may  recover  such  damage  (if  any)  as  may  have  been  sus- 
tained thereby,  if  the  alleged  manufacture,  use,  sale,  or 
purchase  to  which  the  threats  related,  was  not  in  fact  an 
infringement  of  any  legal  rights  of  the  person  making  such 
threats :  Provided  that  this  section  shall  not  apply  if  the 
person  making  such  threats  with  due  diligence  com- 
mences and  prosecutes  an  action  for  infringement  of  his 
patent." 

It  will  be  observed  that  the  section  refers  only  to  "the 
patentee  of  an  invention."  It  does  not  apply  to  an  alleged 
infringement  of  a  trade  mark,  or  to  cases  in  which  the 
defendant  asserts  that  the  plaintiff  is  misleading  the  public 
by  the  use  of  the  defendant's  trade  name.  And  again,  it  is 
expressly  provided  that  the  section  shall  not  apply  if  the 
defendant  "  with  due  diligence  commences  and  prosecutes 
an  action  for  infringement  of  his  patent."  All  such  cases 
are  outside  the  section,  and  the  law  with  regard  to  them  is 
not  affected  by  the  statute. 

In  an  action  brought  under  this  section,  the  plaintiff  in  the  first 
place  must  prove  that  the  defendant  claims  to  be  entitled  to  a  patent ; 
that  the  defendant  has  published  ''  threats  "  within  the  meaning  of 
the  section  ;  and  that  he,  the  plaintiff,  is  a  person  aggrieved  thereby. 
He  need  not  prove  malice  or  any  special  damage. 

It  is  not  necessary  that  the  defendant  should  be  the  legal  owner  of 

a  patent,  or  that  he  should  in  fact  be  entitled  to  any  patent ;  it  is 

^  enough  if  he  claims  to  be  entitled  to  it,  whether  as  inventor,  or 

as  an  assignee  of  the  patentee.  (Kensington  Co,  v.  Lane  Fox  Co.f 
(1891)  2  Ch.  573 ;  89  W.  R.  650 ;  64  L.  T.  770.)     As  to  the  nature 
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of  the  threats  employed,  the  language  of  the  section  is  very  general. 
They  may  be  printed,  written,  or  spoken.      {Kurtz  v.  Spence,  57 
L.  J.  Ch.  288 ;  58  L.  T.  488.)    They  may  be  addressed  to  the  public 
generally  (Barney  v.    United  Telephone   Co.,  28   Ch.  D.  394;    88 
W.  R.  576;  52  L.  T.  578),  or  to  the  customers  of  the  plaintiff  (Jofcw- 
4on  V.  Edge,  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262),  or  to  the  customers 
of  his  licensees  {Burt  v.  Morgan,  (1887)  8  Times  L.  R.  666),  or  even 
to  the  plaintiff  himself  {Driffield,  dc.,  Co.  v.  Waterloo,  dec.,  Co.,  81 
Ch.  D.  688 ;  55  L.  J.  Ch.  891 ;   Kurtz  v.  Spence,  supra  /  Combined 
Co.  V.  Automatic  Weighing  Machine  Co.,  42  Ch.  D.  665 ;  58  L.  J.  Ch. 
709).     They  may  be  published  *'  by  circulars,  advertisements,  or 
oihertviie  '* ;  and  the  last  two  words  are  not  to  be  limited  to  documents 
tjmdem  generis  with  circulars  or  advertisements,  but  will  include  a 
private  letter  written  in  answer  to  a  bond  fide  enquiry.     {Skinner  dk 
Co.  V.  Shew  d  Co.,  (1898)  1  Ch.  418 ;  62  L.  J.  Ch.  196.)     If  the 
eircular  or  letter  which  contained  a  threat  of  legal  proceedings  has 
sever  been  qualified  or  withdrawn,  the  threat  will  be  held  to  be 
continued.    (Per  Bacon,  V.-C,  in  Driffield  Co.,  v.  Waterloo  Co.,  81 
Ch.  D.  at  p.  648.)   A  mere  general  warning  giving  notice  to  the  public 
that  the  issuer  holds  a  patent  and  intends  to  enforce  his  legal  rights 
under  it,  may  not  be  a ''  threat"  within  the  meaning  of  the  section  so 
long  as  it  is  not  pointed,  or  understood  to  be  pointed,  at  any  particular 
person  or  goods.    But  where  the  notice  is  clearly  aimed  at  the  plain- 
tiff or  at  the  plaintiff's  goods,  it  will  be  deemed  a  ''  threat."    {Johnson 
V.  Edge,  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262 ;  explaining  the  judg- 
ment of  Bowen,  L.J.,  in  ChaUender  v.  Royle,  86  Ch.  D.  at  p.  441.) 
It  is  not  necessary  that  the  threat  should  expressly  or  impliedly 
^^ssert  that  the  defendant's   patent  had  been  already  infringed; 
it  is  sufficient  if  it  asserts  or  implies  that  certain  goods  which  the 
plaintiff  is  about  to  make  or  sell  will  be  infringements  of  the  defen- 
dant's patent.     {lb.)    To  assert  that  those  who  buy  and  sell  goods 
of  a  specified  kind  are  liable  to  legal  proceedings  is  a  sufficient 
threat.    {Fusee   Vesta  Co.  v.  Bryant  and  May,  56  L.  T.   186;  4 
iteports  of  Patent  Cases,  191.)     It  is  not  necessary  that  the  plaintiff 
should  be  named  or  referred  to  in  the  threatening  notices ;  if  his 
trade  is  injured  thereby,  he  is  ''  a  person  aggrieved,"  and  can  sue. 
And  the  threats  need  not  be  addressed  or  sent  to  the  plaintiff  him- 
self:  "it  may  be  a  person  other  than  the  person  to  whom  the  threat  A 
is  issued,  who  is  'aggrieved'  by  that  threat  having  been  issued." 
<Per  Mathew,  J.,  in  Johnson  v.  Edge,  (1892)  2  Ch.  at  p.  6.) 

As  soon  as  the  plaintiff  has  established  that  the  defendant  pub- 
lished ''  threats "  within  the  section,  it  is  for  the  defendant  to  prove 
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that  the  acts  of  which  he  complained  in  such  threats  were  in  fact 
an  infringement  of  his  patent.     (Ungar  v.  Sugg,  (1889)  6  Reports  of 
Patent  Gases,  387  ;  5  Times  L.  B.  872.)    That  he  honestly  believed 
them  to  be  infringements,  though  they  are  not,  is  no  defence.     His 
bona  fides  is  immaterial  in  an  action  under  this  section.     Nor  can 
any  defence  of  privilege  be  raised.     {Skinner  A  Co.  v.  Shew  d-  Co., 
(1898)  1  Ch.  418 ;  62  L.  J.  Ch.  196.)     The  only  defence  open  to  a 
defendant  who  has  not  commenced,  or  who  has  not  prosecuted  with 
due  diligence,  an  action  for  infringement  of  his  patent,  is  to  show 
that  the  statements  contained  in  his  threatening  notices  are  true. 
He  must  give  the  plaintiff  particulars  of  the  patent  which  he  alleges 
have  been  infringed.     {Union  Electrical  Power  Co.  v.   Electrical 
Power  Storage  Co.,  88  Ch.  D.  825;  86  W.  R.  918;  59  L.  T.  427.) 
The  plaintiff  may,  if  he  thinks  fit,  attack  the  validity  of  the  defen- 
dant's patent,  whether  he  denies  or  admits  that  he  has  infringed 
it.     (Challender  v.  Royle,  86  Ch.  D.  425 ;  56  L.  J.  Ch.  995 ;  Kurtz 
V.  Spence,  (C.  A.)  86  Ch.  D.  770 ;  86  W.  R.  488  ;  58  L.  T.  820.)     If 
he  decides  to  attack  it,  he  must  plead  that  the  defendant's  patent  is 
invalid  either  in  his  Statement  of  Claim  or  in  his  Reply  (Dowson  v. 
Drosophore  Co.yLimited,  12  Reports  of  Patent  Cases,  95) ;  and  he  must 
also  give  the  defendant  particulars  of  objections  such  as  a  defendant 
delivers  in  an  ordinary  infringement  action  under  the  46  &  47  Viet, 
c.  57,   s.   29    {Union    Electrical  Power    Co.   v.    Electrical  Power 
Storage  Co.,  supra ;  Lata  v.  Ashworth,  (1890)  7  Reports  of  Patent 
Cases,  86) ;  for  the  onus  of  proving  the  invalidity  of  the  defendant's 
patent  lies  on  the  plaintiff.     {Ungar  v.  Sugg,  aupi^a.) 

It  is  a  defence  to  an  action  under  this  section  if  the  defendant 
can  show  that  he  has  commenced,  and  has  prosecuted  with  due 
diligence,  an  action  for  infringement  of  his  patent.  (See  Haskell 
Golf  Ball  Co.  V.  Hutchinson  and  another,  (1904)  20  Times  L.  R.  606.) 
Proof  of  this  takes  the  case  out  of  the  section  altogether,  although 
the  action  for  infringement  was  commenced  after  the  action  for 
threats ;  so  that  the  plaintiff  had  a  good  cause  of  action  under  the 
section  at  the  date  of  his  writ.  {Combined  Co.  v.  Automatic  Weighing- 
Machine  Co.,  42  Ch.  D.  665;  58  L.  J.  Ch.  709 ;  CoUey  v.  Hart,  44 
Ch.  D.  179 ;  59  L.  J.  Ch.  808.)  But  it  must  be  the  defendant  him- 
self  who  commences  the  infringement  action ;  an  action  by  his 
assignor,  the  original  patentee,  or  any  third  person,  will  not  avail 
him.  {Kensington  Co.  v.  Lane  Fox  Co.,  (1891)  2  Ch.  578;  89 
,W.  R.  650.)  The  action  need  not  be  brought  against  the  plain- 
tiff,  provided  it  is  brought  against  some  one  who  is  alleged  to  have 
infringed  the  same  patent,  and  in  respect  of  substantially  the  same 
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infringementy  as  that  referred  to  in  the  threats.  (ChaUender  v. 
Boyle,  86  Ch.  D.  425 ;  66  L.  J.  Ch.  995 ;  Barren  v.  Day,  Day  v. 
FosUr,  48  Ch.  D.  485 ;  59  L.  J.  Ch.  464.)  Nor  is  it  necessary  that 
the  defendant  should  succeed  in  his  action,  if  it  were  brought  honA 
fide.  {CoUey  v.  Hart,  44  Ch.  D.  179 ;  59  L.  J.  Ch.  308.)  He  need 
not  prosecute  it  to  judgment  if  he  finds  that  it  will  fail.  But  the 
action  must  be  commenced  bond  fide  and  then  prosecuted  with  due 
diligence.  And  for  this  purpose  the  Court  will  have  regard  to  the 
time  of  issuing  the  threats,  and  not  the  time  when  the  defendant 
first  became  aware  of  the  acts  of  which  he  complains.  {ChaUender 
V.  Boyle y  sivjpra.)  He  is  not  bound  to  apply  for  an  interim  injunc- 
tion in  his  action  for  infringement.  {Aiiderson  v.  Liebig,  dtc,  Co., 
45  L.  T.  757.)  He  may  wait  three  months  before  commencing  such 
An  action ;  but  a  year  is  too  long.  (Herrbwrger  v.  Squire,  5  Reports 
of  Patent  Cases,  581.)  Time  spent  in  honest  attempts  to  negotiate 
a  settlement  will  not  be  reckoned.  {Edlin  v.  Pneumatic  Tyre 
Agency,  10  Reports  of  Patent  Cases,  811.)  The  defendant  may 
wait  to  see  the  Statement  of  Claim  in  the  threats  action,  and  then 
counterclaim  in  that  action  instead  of  incurring  the  expense  of  a 
separate  action  for  infringement,  if  he  thinks  fit.  {Colley  v.  Hart, 
44  Ch.  D.  179  ;  59  L.  J.  Ch.  808.)  Although  this  may  be  a  proper 
course,  still  the  defendant  is  not  bound  to  assert  his  rights  by  a 
counterclaim;  he  is  entitled  to  bring  a  separate  action  for  the  alleged 
infringement  of  his  patent.  But  in  that  case  arrangements  ought  to 
be  made  to  consolidate  the  two  actions  or  to  stay  one  to  abide  the 
result  of  the  other.  {Combined  Co.  v.  Automatic  Weighing  Co.,  42 
Ch.  D.  665 ;  58  L.  J.  Ch.  709.) 

The  plaintiff  in  an  action  under  this  section  may  claim  both 
damages  and  an  injunction ;  and  he  may  obtain  both,  as  in  Skinner 
d  Co.  V.  Shew  A  Co.,  (1898)  1  Ch.  418 ;  62  L.  J.  Ch.  196.  But  as  a 
rule,  when  an  injunction  is  granted,  nominal  damages  only  will  be 
given,  unless  there  be  clear  proof  of  substantial  damages,  such  as 
the  loss  of  a  customer  or  actual  suspension  of  business  in  consequence 
of  the  defendant's  threats.  (See  Driffield  Co.  v.  Waterloo  Co.,  81 
Ch.D.  at  p.  644 ;  55  L.  J.  Ch.  at  p.  894.) 

So  far  I  have  dealt  with  the  trial  of  the  action.  If  the  plaintiff 
applies  before  trial  for  an  interim  injunction  under  this  section,  a 
different  rule  prevails.  On  such  an  application  (which  should  not  be 
inade  ex  parte)  the  onus  lies  on  the  plaintiff  to  prove  that  there  has 
been  no  infringement  on  his  part.  He  must  at  all  events  establish  a 
pnmd  facie  case  of  non-infringement.  (The  dicta  to  the  contrary 
in  Walker  v.  Clarke,  56  L.  J.  Ch.  289  ;  85  W.  R.  245  ;  56  L.  T.  Ill, 

O.L.S.  H 
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are  no  longer  followed ;  see  86  Gh.  D.  486.)  It  will  then  be  open  to 
the  defendant  to  file  afSdavits  showing  that  there  has  in  fact  been  an 
infringement.  If  satisfactory  affidavits  to  that  effect  be  filed,  the 
Court  will  not  decide  the  question  of  infringement  on  that  applica- 
tion, but  will  refuse  to  grant  any  interim  injunction,  even  though 
the  defendant  declines  to  take  legal  proceedings  in  respect  of  such 
alleged  infringement.  {Barney  v.  United  Telephone  Co.,  28  Ch.  D. 
894 ;  88  W.  R.  576 ;  52  L.  T.  578.)  If,  however,  after  reading  the 
affidavits  on  both  sides,  the  plaintiff's  case  is  still  so  far  unimpaired 
that  if  the  evidence  remains  the  same  at  the  hearing,  it  is  probable 
that  he  will  obtain  a  decree,  he  will  be  entitled  to  an  viterini 
injunction.     {ChaUender  v.  Royle,  86  Ch.  D.  425  ;  56  L.  J.  Ch.  995.) 

lUuBtrations. 

The  solicitors  to  the  defendants  sent  a  letter  to  the  plaintiffs  alleging  an  in- 
fringement of  patents  claimed  by  the  defendants,  and  stating  that  unless  the 
plaintiffs  forthwith  discontinued  such  infringement  legal  proceedings  would  bo 
taken.  The  defendants,  however,  did  not  follow  up  the  letter  by  any  legal  pro- 
ceedings, and  admitted  at  the  trial  that  the  plaintiffs  had  not  infringed  the 
patents.  Held,  that  the  plaintiffs  were  entitled  to  a  perpetual  injunction, 
with  costs. 

Driffieldy  Jtc.y  Co,  v.  Waterloo,  (fee,  Co.,  (1886)  31  Ch.  D.  638;  55 
L.  J.  Ch.  391 ;  34  W.  E.  360 ;  54  L.  T.  210 ;  3  R.  P.  C.  46. 

The  plaintiff  and  the  defendant  independently  invented  the  same  process.  Th& 
defendant  completed  his  discovery  first,  but  unfortunately  claimed  too  much  in 
his  specification,  which  rendered  his  patent  invalid.  Before,  however,  this  in- 
validity was  known  to  either  party,  the  defendant  had  threatened  the  plaintiff 
with  legal  proceedings,  both  by  letter  and  verbally  at  an  interview.  Kekewich,  J. , 
declared  the  defendant's  patent  invalid,  and  granted  an  injunction  restraining  all 
such  threats,  and  ordered  the  defendant  to  pay  40«.  damages  and  costs  on  the 
higher  scale. 

Kurtz  V.  Speiice,  51  L.  J.  Ch.  238 ;  58  L.  T.  438 ;  5  E.  P.  C.  161. 

The  plaintiff  supplied  nine  lamps  to  a  draper,  who  had  them  erected  in  front  of 
his  shop.  The  defendants  claimed  that  these  lamps  were  an  infiingement  of  their 
patent,  but  took  no  legal  proceedings.  At  the  trial  the  lamps  were  produced, 
and  proved  not  to  be  any  infringement.  The  defendants  then  set  up  that  the 
lamps  had  been  altered  since  their  representative  had  seen  them.  The  jury  found 
this  issue  also  in  favour  of  the  plaintiff.     Damages  5002. 

U7igar  v.  Sugg  <k  Co.,  (1889)  5  Times  L.  E.  372  ;  6  Eeports  of  Patent 
Cases,  337  ;  9  ib.  113. 

The  defendant  issued  a  circular  stating  that  the  plaintiff  was  infringing  his 
trade-mark  and  his  patent,  and  threatening  proceedings  against  all  persons  who 
retailed  the  goods  alleged  to  be  infringements.  The  plaintiff  issued  a  writ  under 
s.  32  of  the  46  &  47  Yict.  c.  57,  and  applied  for  an  interim  injunction.  He 
satisfied  the  Court,  on  the  balance  of  evidence,  that  he  was  not  infringing  the 
defendant's  patent.    The  defendant  had  brought  no  action  for  infringements 
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Ohitty,  J.,  granted  an  injunction  restraining  the  threats,  so  far  as  they  related  to 
the  patent,  till  trial  or  farther  order.  No  order  as  to  threats  relating  to  the 
trade-mark. 

CoUey  Y.  Hart,  (1888)  6  Beports  of  Patent  Cases,  17. 

The  defendant  held  a  patent  for  a  **  tap  union  **  for  connecting  loose  pipes  with 
tape.  The  plaintiff  subeequently  obtained  a  patent  for  a  similar  inyention,  which 
he  sold  to  many  plumbers,  among  others  to  the  Manchester  Plumbing  Co.,  who 
retailed  them  to  their  customers.  The  defendant  then  issued  a  notice  to  the 
public  stating,  in  general  terms,  that  it  had  come  to  his  knowledge  that  certain  of 
bis  patents  were  being  infringed,  and  that  his  solicitor  had  instructions  to  take 
proceedings  against  all  infringers.  The  plaintiff  then  commenced  this  action  for 
threats ;  and  the  defendant  four  days  afterwards,  but  before  the  writ  in  this 
action  was  served  on  him,  issued  a  writ  against  the  Manchester  Plumbing  Co.  for 
infringement.  Held,  that  the  defendant's  action  was  an  answer  to  an  application! 
for  an  inierim  injunction,  and  further  that,  if  honestly  prosecuted  with  reasonable* 
diligence,  it  would  take  the  case  out  of  the  section  altogether. 

Challender  v.  Boyle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995 ;  36  W.  E.  357 ; 
57  L.  T.  734 ;  4  E.  P.  C.  363. 

The  plaintiff  and  the  defendant  were  rival  manufacturers  of  '*  blue."  The* 
defendant  enclosed  in  his  boxes  of  **  blue  "  the  following  circular  signed  by  hi» 
eolicitors : — *'  Notice  to  grocers  and  others.  Information  of  extensive  violationi 
of  Mr.  William  Edge's  patent  rights  has  been  received.  All  parties  are  warned 
not  to  infringe  these  rights."  Subsequently,  however,  the  defendant  consented 
to  his  patent  being  revoked.  J7e/d,  that  the  circular  was  a  **  threat,"  and  thai 
the  plaintiff  was  *'  a  person  aggrieved'*  thereby.  No  injunction,  the  defendant 
having  given  an  imdertaking  that  the  circular  should  not  be  issued  or  used  again* 
Inquiry  as  to  damages,  to  be  assessed  by  an  official  referee. 

Johnson  v.  Edge,  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262 ;  40  W.  E.  437 ; 
66L.  T.  44;  9  E.  P.  C.  144. 

Both  Barrett  and  Day  owned  patents.  Each  granted  Foster  an  exclusive 
hoeDce  mider  his  -patent.  Then  Day  sued  Foster  for  infringing  Day's  patent  by 
selling  Barrett's  goods.  Subsequentiy  Barrett  sued  Day  for  '* threats"  under 
this  section.  Held,  that  Day's  action  agarast  Foster  was  an  answer  to  Barrett'a 
sction  against  Day,  and  took  the  case  out  of  the  section  altogether. 

Barrett  v.  Day,  Day  v.  Foster,  43  Ch.  D.  435 ;  59  L.  J.  Ch.  464 ;  38 
W.  E.  362 ;  62  L.  T.  597  ;  7  E.  P.  C.  54. 

The  plaintiffa  and  the  defendants  were  rival  manufacturers  of  photographic 
cameras.  The  London  Stethoecopic  Company  dealt  with  both.  The  plaintiffs 
ofEered  that  company  a  new  portable  camera,  for  which  they  had  just  filed  a  pro- 
visional epecification.  The  company  thought  it  right  before  purchasing  this 
camera  to  send  it  to  the  defendants,  and  ask  whether  they  **  thought  that  it  in 
^y  way  encroached  upon  their  rights."  The  defendants  replied  that  it  was 
**andoabtedly  in  our  opinion  an  infringement,"  and  that  they  were  prepared  to 
stop  the  sale  of  it,  if  it  were  placed  upon  the  market.  It  was  placed  upon  the 
market ;  the  defendants  took  no  proceedings ;  but  the  company,  in  consequence 
of  the  defendants'  letter,  refused  for  two  seasons  to  purchase  a  single  one  of  the 
phdntifiPs'  new  cameras.  Held,  that  the  defendants'  letter  was  a  **  threat ;  "  that 
in  an  action  under  this  section  no  defence  can  be  raised  that  the  defendants 
W  acted  horn  fide,  or  on  a  privileged  occasiou ;  and  that  the  plaintiffs  were 
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entitled  to  an  injunction  and  to  damages,  whicli  were  subsequently  assessed 
at  700/. 

Skinner  A  Co.  v.  Shew  &  Co.,  (1893)  1  Ch.  413;  62  L.  J.Ch.  196;  41 
W.  E.  217 ;  67  L.  T.  696 ;  2  R.  179 ;  9  R.  P.  C.  406 ;  (1894)  2  Ch. 
581 ;  63  L.  J.  C51i.  826;  71  L.  T.  110;  8  R.  455  ;  10  R.  P.  C.  1. 

IV.  Other  Words  which  Injure  a  Man  in  his  Profession  or 

Trade. 

There  are  many  other  cases  in  which  words  produce 
special  damage  to  the  plaintiff  in  his  business  without  in  any 
way  affecting  either  his  personal  or  his  commercial  reputa- 
tion ;  and  for  such  words,  if  spoken  without  lawful  occasion, 
an  action  on  the  case  will  lie,  provided  the  damage  be  the 
necessary  or  probable  consequence  of  the  words. 

Illustrations. 

The  County  Herald  printed  and  published  that  the  plaintiff  had  ceased  to  carry 
on  his  business  of  engineer  and  boiler-maker,  and  that  the  firm  of  RatclifFe  &  Sons 
no  longer  existed.  This  statement  was  untrue,  and  the  plaintiff's  business  fell  off 
in  consequence.  The  j  ury  found  that  the  words  did  not  reflect  upon  the  plaintiff's 
character,  and  were  not  libellous ;  that  they  were  not  published  bond  fide  ;  and 
that  the  plaintiff's  business  suffered  injury  to  the  extent  of  120^.  from  their 
publication.    Judgment  for  the  plaintiff  for  120/.  damages  with  costs. 

Batdiffe  v.  Evans,  (1892)  2  Q.  B.  524 ;  61  L.  J.  Q.  B.  535 ;  40  W.  R. 
578  ;  66  L.  T.  794 ;  56  J.  P.  837. 

The  plaintiff  and  the  defendant  were  architects,  who  formerly  carried  on 
business  in  partnership,  and  as  such  they  joined  in,  designed,  and  supervised  the 
construction  of  many  important  buildings  in  London.  Immediately  after  the 
dissolution  of  their  partnership  the  defendant  circulated  photographs  of  these 
buildings,  with  the  words  below :  **  Designed  by  Thomas  Archer,  F.R.I.B.A.," 
omitting  all  reference  to  the  plaintiff.  Held,  that  no  action  lay,  for  the  omission 
of  the  plaintiffs  name  was  no  libel  on  him ;  and  there  was  no  slander  of  title 
and  no  special  damage. 

Green  v.  Archer,  (1891)  7  Times  L.  R.  542. 

There  are  two  kinds  of  Australian  hardwood,  ** karri"  and  **jarrah."  The 
plaintiffs  dealt  in  **  jarrah  "  only ;  the  defendants  dealt  in  both.  The  defendants 
advertised  that  they  were  "  the  only  importers  of  both  ;"  and  two  learned  judges 
held  that  this  advertisement  might  be  taken  to  mean  that  the  plaintiffs  did  not 
deal  in  either,  and  that  if  so,  an  action  might  lie.    Grantham,  J.,  dissented. 

Jarrahdale  Timber  Co.  v.  Temperley  &  Co.,  (1894)  11  Times  L.  R.  119. 

Procuring  a  breach  of  contract  of  sale  by  a  false  claim  of  lien  is  an  actionable 

wrong. 

Green  v.  BuUon,  2  C.  M.  &  R.  707. 
The  plaintiff  was  making  money  at  Glasgow  by  printing  sQk  handkerchiefe 
with  an  ornamental  design  ;  the  defendant,  hoping  to  acquire  that  design  for 
himself,  falsely  represented  to  the  plaintiff  that  it  was  a  registered  pattern,  that 
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the  troe  owner  had  compelled  him  to  giye  up  the  plaintiff's  name,  and  was  about 
to  proceed  against  the  plaintiff  in  Chancery  for  an  injunction ;  the  plaintiff, 
natnially  alarmed,  stayed  the  execution  of  certain  orders  in  hand  for  hand- 
kerchiefB  with  that  design,  and  travelled  up  to  London  to  explain  matters  to  the 
SQpposed  true  owner ;  the  defendant  meanwhile  went  on  printing  and  selling 
silk  handkerchiefs  printed  with  the  design.  Heldy  that  the  plaintiff  had  a  good 
eause  of  action,  it  appearing  that  the  defendant  had  knowingly  uttered  a  false- 
hood with  intent  to  deprive  the  plaintiff  of  a  benefit  and  acquire  it  to  himself, 
u  the  damage  naturally  flowed  from  the  plaintiff's  belief  in  the  truth  of  the 
defendant's  statement. 

Barley  v.  Wal/ord,  (1846)  9  a  B.  197  ;  15  L.  J.  Q.  B.  369 ;  10  Jur. 
917. 
The  defendant  uttered  words  imputing  adultery  to  Mrs.  Biding,  and  certain  cus- 
tomers ceased  to  deal  with  Mr.  Biding  in  consequence.    Mr.  and  Mrs.  Biding  sh 
co-plaiTitifffl  brought  an  action  of  slander,  but  at  that  time  it  was  not  actionable 
to  impute  adultery  to  a  married  woman  unless  the  words  caused  special  damage 
to  her.    The  Court  therefore  struck  out  her  name  as  a  plaintiff  and  amended  the 
dfldaration  so  that  it  ran  "  that  the  plaintiff  carried  on  business  as  a  grocer 
and  draper,  and  was  assisted  iu  the  conduct  of  his  business  by  his  wife,  and  that 
the  defendant  falsely  and  maj[iozou6l7pub}ishj&d*qf-the  plaintiff's  wife  in  relation 
to  the  business  that  she  had  committed '^ulter7,*«^b<§seby  the  plaintiff  was 
injured  in  his  business  and  sustained  special  dainage'."    ^dlJie*  Court  held 
tiiat  on  a  declaration  so  framed  an  action  might  be  maintainect  *  ** '  '"     *\      ^  '* 
Biding  v.  Smith,  1  Ex.  D.  91 ;  45  L.  J.  Ex.  281 ;  24  W.  B.'  487  ]  ^4 
L.  T.  500. 
And  in  the  same  case  (1  Ex.  D.,  p.  94)  Kelly,  C.B.,  says:  '*Here  the  state- 
ment was  that  the  wife  of  the  plaintiff  was  guilty  of  adultery,  and  it  is  the 
natural  consequence  of  such  a  statement  that  persons  should  cease  to  resort  to 
the  shop.    Supposing  the  statement  made  not  to  be  slander,  but  something  else 
calcnkted  to  injure  the  shopkeeper  in  the  way  of  his  trade,  as,  for  instance,  the 
statement  that  one  of  his  shopmen  was  suffering  from  an  infectious  disease,  such 
as  scarlet  fever,  this  would  operate  to  prevent  people  coming  to  the  shop ;  and 
whether  it  be  slander  or  some  other  statement  which  has  the  effect  I  have  men- 
tioned, an  action  can,  in  my  opinion,  be  maintained  on  the  ground  that  it  is  a 
statement  made  to  the  public  which  would  have  the  effect  of  preventing  their 
Rsortmg  to  the  shop  and  buying  goods  of  the  owner." 

And  see  Levef$  Case,  Cro.  Eliz.  289 ;  ante,  p.  63. 
Baldwin  v.  Flower,  3  Mod.  120 ;  jpost,  p.  535. 
It  is  actionable  to  put  a  man's  name  on  a  '*  black  list,"  with  the  object  of 
indndng  people  not  to  have  business  dealings  with  him,  or  with  the  object  of 
^ging  him  into  public  odium  and  contempt. 

TroHope  &  Sons\.  London  Building  Trades  Federation,  (1895)  72  L.  T. 

342 ;  11  Times  L.  B.  228,  280. 
Same  v.  Same,  (1896)  12  Times  L.  B.  373. 

Leathern  v.  Craig  and  others,  (1899)  2  Ir.  R  667.  ^ 

Newtmi  V.  Amalgamated  Musidans'  Union,  (1896)  12  Times  L.  B.  628. 
And  see  ante,  p.  31. 
The  defendant  was  a  retail  dealer  in  pianos.    He  advertised  for  sale  in  a 
iiAvspaper  a  new  piano  of  the  plaintiffs'  manufacture  at  the  price  at  which  the 
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plaintifrs  supplied  the  same  to  the  trade,  and  thereby  caused  other  dealers  to 
give  up  dealing  with  the  plaintiffs.  He  continued  the  advertisement  after  he 
ceased  to  have  in  stock  any  pianos  of  the  plaintiffs*  manufacture,  and  after  the 
plaintiffs  had  refused  to  supply  him.  He  expected  to  be  able  to  acquire  pianos 
of  the  plaintiffs  brom  other  dealers.  HMy  as  the  defendant  honestly  intended  to 
sell  the  pianos  at  the  price  named,  he  had  a  legal  right  to  issue  the  advertiBe- 
ment ;  and  that  though  the  advertisement  amounted  to  an  implied  representation 
that  the  defendant  had  in  his  possession  a  piano  of  the  advertised  description, 
which  latterly  was  not  the  case,  this  representation  was  not  the  cause  of  the 
damage  to  the  plaintiffs'  trade,  and  consequently  gave  no  right  of  action. 

Ajdlo  V.  WornJey,  (1898)  1  Ch.  274 ;  67  L.  J.  Ch.  172  ;  46  W.  B.  245 ; 
77  L.  T.  783. 

V.    Other   Words  tvhich  cause   Damage. 

Words  which  injure  a  man's  reputation  are  defamatory, 
and  give  rise  to  an  action  of  libel  or  slander.  Words  which 
impugn  his  title  to  property^  o^  iajute  him  in  his  profession 
or  trade  are  actionable 'ihrvbe'-casW  indicated  in  the  pre- 
ceding,  p^ges-  ol  -th^*  chapter.  There  remain  words  which 
.  •.;dqfia(Tfc'-«£f5Bfet"'a  man's  reputation,  profession,  or  trade,  but 
'•{  .'which'  yet  cause  him  special  damage.  It  is  submitted  that 
if  such  words  are  written  or  spoken  by  the  defendant  with 
the  malicious  intention  of  injuring  the  plaintiff,  and  the 
contemplated  injury  follows  as  the  direct  result  of  the 
defendant's  words,  an  action  on  the  case  will  lie  whatever 
be  the  nature  of  the  words  which  the  defendant  has 
employed  to  carrj-  into  effect  his  malicious  design. 

A  carious  point  of  this  kind  was  raised  and  discussed  in  the  case 
of  Kelly  V.  Partington,  4  B.  &  Ad.  700 ;  5  B.  &  Ad.  645,  decided 
in  1888.  The  Solicitor-General  (Sir  John  Campbell)  contended 
that,  if  praise  produced  special  damage,  praise  was  actionable,  an 
argument  with  which  the  Court  appeared  much  amused.  Little- 
dale,  J.,  puts  him  a  case  (p.  648),  '*  Suppose  a  man  had  a  relation 
of  a  penurious  disposition,  and  a  third  person,  knowing  that  it 
would  injure  him  in  the  opinion  of  that  relation,  tells  the  latter  a 
generous  act  which  the  first  had  done,  by  which  he  induces  the 
relation  not  to  leave  him  money,  would  that  be  actionable  ?  "  And 
Sir  John  Campbell  answers,  ''  If  the  words  were  spoken  falsely 
with  intent  to  injure,  they  would  be  actionable."  And  surely  he  is 
right.     It  might  be  difficult  to  prove  the  intent  with  which  the 
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words  were  spoken.  But  if  a  malicious  intent  be  clear,  the  damage 
is  not  too  remote,  for  the  defendant  contemplated  it ;  and  the 
speaking  of  the  words  was  wrongful  because  done  maliciously, 
falsely,  and  with  intent  to  injure  the  plaintiff;  so  here  is  et 
danmum  et  injuria,  and  an  action  lies. 

Illustrations. 

A  solicitor,  who  waa  one  of  the  creditors  of  a  bankrupt  firm,  advertiBed,  for 
the  information  of  all  other  creditors,  that  the  plaintiff  was  a  partner  in  that 
firm,  and  was  solvent.  The  plaintiff  was  solvent,  but  he  was  not  a  partner  in 
the  banknipt  firm.    Malins,  Y.-C,  granted  an  injunction. 

Dixon  V.  Hdden,  L.  R.  7  Eq.  488 ;  17  W.  E.  482  ;  20  L.  T.  367. 
An  action  will  lie  for  persuading,  procuring,  and  enticing  a  married  woman 
to  oontinne  absent  and  apart  from  her  husband,  whereby  he  loses  the  comfort 
and  society  of  his  wife,  and  her  aid  and  assistance  in  domestic  affairs. 

Wintmore  v.  Greenhanky  (1746)  Willes  Rep.  (Common  Pleas)  677. 
Lynch  v.  Knight  and  wife,  9  H.  L.  C.  577  ;  8  Jur.  N.  S.  724  ;  6  L.  T. 

291. 
Smith  V.  Kai/e  and  another,  (1904)  20  Times  L.  B.  261. 
The  defendant  told  the  plaintiff,  a  married  woman,  that  her  husband  had  met 
with  an  accident  and  had  broken  both  his  legs.  These  statements  were  false  to 
the  knowledge  of  the  defendant,  but  were  made  as  a  practical  joke  by  him  with 
tiie  intent  that  they  should  be  believed.  The  plaintiff  became  seriously  ill  as  a 
nsnlt  of  shock  to  the  nervous  system  caused  by  the  publication  of  the  words. 
Held,  by  Wright,  J.,  that  an  action  lay. 

Wilkinson  v.  Downton,  (1897)  2  a  B.  67 ;  66  L.  J.  a  B.  493 ;  46  W.  R. 

526;  76L.T.493. 
And  see  R.  v.  Martin,  8  a  B.  D.  54;  51  L.  J.  M.  C.  36;  30  W.  R. 
106 ;  46  L.  T.  444 ;  46  J.  P.  228 ;  14  Cox  C.  C.  633. 
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CHAPTER    V. 


CONSTRUCTION   AND   CERTAINTY. 


Construction  is  the  correct  interpretation  of  words,  the 
method  of  ascertaining  the  sense  in  which  they  were  under- 
stood by  those  who  first  heard  or  read  them. 
[  What  meaning  the  speaker  intended  to  convey  is  imma- 
terial in  all  actions  of  defamation.  {Haire  v.  WilsoUy  9  B. 
&  C.  645.)  He  may  have  had  no  intention  of  injuring  the 
plaintiff's  reputation,  but  if  he  has  in  fact  done  so,  he  must 
compensate  the  plaintiff.  He  may  have  meant  one  thing 
and  said  another ;  if  so,  he  is  answerable  for  so  inadequately 
expressing  his  meaning.  If  a  man  in  jest  conveys  a  serious 
imputation,  he  jests  at  his  peril.  (Per  Smith,  B.,  in 
Donoghue  v.  Hayes,  (1881)  Hayes  (Irish  Exch.)  at  p.  266.) 
Or  he  may  have  used  ambiguous  language  which  to  his 
mind  was  harmless,  but  to  which  the  bystanders  attributed 
an  injurious  meaning  ;  if  so,  he  is  liable  for  the  injudicious 
phrase  he  selected.  What  was  passing  in  his  own  mind  is 
immaterial,  save  in  so  far  as  his  hearers  could  perceive  it 
at  the  time.  Words  cannot  be  construed  according  to  the 
secret  intent  of  the  speaker.  {Hankinson  v.  Bilby,  16  M. 
&  W.  445  ;  2  C.  &  K.  440.)  ''  The  slander  and  the  damage 
consist  in  the  apprehension  of  the  hearers."  (Per  cur.  in 
Fleetwood  v.  Curley,  (1619)  Hobart,  268.) 

The  question  therefore  is  always :  How  were  the  words 
understood  by  those  to  whom  they  were  originally  published  ? 
We  must  assume  that  they  were  persons  of  ordinary  intelli- 
gence. We  must  assume,  too,  that  they  gave  to  ordinary 
English  words  their  ordinary  English  meaning,  to  local  or 
technical  phrases  their  local  and  technical  meaning.  That 
being  done,  what  meaning  did  the  whole  passage  convey  to 
an  unbiassed  mind  ? 
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This  clearly  is  rather  a  question  for  the  jury  than  for  the 
judge.  And  accordingly  by  the  32  Geo.  III.  c.  60  (Fox's 
libel  Act)  it  is  expressly  provided  that  in  all  criminal  pro- 
ceedings for  libel  the  jury  are  to  decide  the  question  of 
libel  or  no  libel  subject  to  the  direction  of  the  judge.  In 
ci\il  proceedings  for  libel,  the  practice  is,  and  always  was, 
the  same  (Baylis  v.  Lawrence,  11  A.  &  E.  920 ;  3  Perry  &  D. 
626 ;  4  Jur.  652),  save  that  here,  if  the  judge  thinks  that  the 
words  cannot  possibly  bear  a  defamatory  meaning,  he  may 
shorten  the  proceedings  by  stopping  the  case.  "  It  is  only 
when  the  judge  is  satisfied  that  the  publication  cannot  be  a 
libel,  and  that,  if  it  is  found  by  the  jury  to  be  such,  their 
verdict  will  be  set  aside,  that  he  is  justified  in  withdrawing 
the  question  from  their  cognizance."  (Per  Kelly,  C.B.,  in 
Cox  V.  Leey  L.  R.  4  Ex.  at  p.  288  ;  and  see  Fray  v.  Fray,  17 
C.  B,  N.  S.  603 ;  34  L.  J.  C.  P.  45 ;  10  Jur.  *N.  8.  1153 ; 
Teacy  v.  McKennay  Ir.  E.  4  C.  L.  374 ;  Hunt  v.  GoodlaTce,  43 
L.  J.  C.  P.  54 ;  29  L.  T.  472 ;  Hart  and  another  v.  Wall,  2 
C.  P.  D.  146  ;  46  L.  J.  0.  P.  227  ;  25  W.  R  373.) 

If,  however,  the  judge  considers  that  words  are  reason- 
ably susceptible  of  a  defamatory  meaning  as  well  as  an 
innocent  one,  it  will  then  be  a  question  for  the  jury  which 
meaning  the  words  would  convey  to  ordinary  Englishmen 
who  heard  or  read  them  without  any  previous  knowledge 
of  the  circumstances  to  which  they  relate.  {Fisher  v. 
Clement,  10  B.  &  C.  472;  5  Man.  &  Ey.  730;  Hankinson 
V.  Bilhy,  16  M.  &  W.  442 ;  2  C.  &  K.  440.)  The  judge  is 
in  no  way  bound  to  state  to  the  jury  his  own  opinion  on 
the  point ;  it  would,  in  fact,  be  wrong  for  him  to  lay  down 
as  a  matter  of  law  that  the  publication  complained  of  was, 
or  was  not,  a  libel.  (Baylis  v.  Lawrence,  11  A.  &  E.  920.) 
The  proper  course  is  for  the  judge  to  define  what  is  a  libel 
in  point  of  law,  and  to  leave  it  to  the  jury  to  say  whether 
the  publication  in  question  falls  within  that  definition. 
(Parmter  v.  Coupland  and  another,  6  M.  &  W.  105 ;  9 
L.  J.  Ex.  202 ;  4  Jur.  701.)  And  this  is  a  question  pre- 
eminently for  the  jury;   whichever  way  they  find,   the 
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Court  will  rarely,  if  ever,  disturb  the  verdict,  if  the  question 
v^as  properly  left  to  them. 

So,  too,  in  cases  of  slander,  the  judge  usually  decides 
v^hether  the  v^ords  are,  or  are  not,  actionable  per  se^  and 
whether  the  special  damage  assigned  is,  or  is  not,  too 
remote.  If  the  defendant's  words  cannot  reasonably  bear 
the  meaning  ascribed  to  them  by  the  innuendo,  and  the 
judge  is  clearly  of  opinion  that  the  words  without  that 
meaning  are  not  actionable,  he  will  stop  the  case.  So,  too, 
if  the  words  even  with  the  alleged  meaning  are  not  action- 
able (though  pleaders  seldom  err  on  that  side).  But  in  all 
other  cases,  where  there  is  any  reasonable  doubt  as  to  the 
true  construction  of  the  words,  the  judge  leaves  the  ques- 
tion to  the  jury.  All  circumstances  which  were  apparent 
to  the  bystanders  at  the  time  the  words  were  uttered 
should  be  put  in  evidence,  so  as  to  place  the  jury  as  much 
as  possible  in  the  position  of  such  bystanders  ;  and  then  it 
is  for  the  jury  to  say  what  meaning  such  words  would  fairly 
have  conveyed  to  their  minds.  And  their  finding  is  prac- 
tically conclusive  on  the  point ;  the  Court  will  not  set  the 
verdict  aside,  unless  it  be  such  as  no  reasonable  men  could 
have  properly  found  {see  post j  p.  663). 

Formerly,  however,  the  practice  was  very  different.  After  a 
verdict  for  the  plaintiff,  the  defendant  constantly  moved  in  arrest 
of  judgment,  on  the  ground  that  a  defamatory  meaning  was  not 
shown  on  the  record  with  sufficient  precision,  or,  as  it  soon  came  to 
be,  on  the  ground  that  it  was  just  possible,  in  spite  of  the  record,  to 
give  the  words  an  innocent  construction.  For  it  was  said  to  be  a 
maxim  that  words  were  to  be  taken  in  mitiori  sensu  whenever  there 
were  two  senses  in  which  they  could  be  taken.  And  in  these  early 
times  the  Courts  thought  it  their  duty  to  discourage  actions  of 
slander.  They  would,  therefore,  give  an  innocent  meaning  to  the 
words  complained  of,  if  by  any  amount  of  legal  ingenuity  such  a 
meaning  could  be  put  upon  them  ;  and  would  altogether  disregard 
the  plain  and  obvious  signification  which  must  have  been  conveyed 
to  bystanders  ignorant  of  legal  technicalities.  Thus  where  a  married 
woman  falsely  said,  ''You  have  stolen  my  goods,**  and  the  jury 
found  a  verdict  for  the  plaintiff,  the  Court  entered  judgment  for  the 
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defendant,  on  the  ground  that  a  married  woman  could  have  no  goods 
of  her  own,  and  that  therefore  the  words  conveyed  no  charge  of 
felony.  (Anon.^  Pasch.  11  Jac.  I. ;  1  Boll.  Abr.  746 ;  overruled 
by  Stamp  and  wife  v.  White  and  wife,  Cro.  Jac.  600.)  Again, 
where  the  words  complained  of  were,  **  He  hath  delivered  false 
evidence  and  untruths  in  his  answer  to  a  bill  in  Chancery,"  it  was 
held  that  no  action  lay ;  for  though  every  answer  to  a  bill  in 
Chancery  was  on  oath,  and  was  a  judicial  proceeding,  still  in  most 
Chancery  pleadings  **  some  things  are  not  material  to  what  is  in 
dispute  between  the  parties,"  and  "  it  is  no  perjury,  although  such 
things  are  not  truly  answered  "  !  (Mitchell  v.  Brown,  8  Inst.  167  ; 
1  Boll.  Abr.  70.)  For  further  instances  of  such  refinements,  see 
Peake  v.  Pollard,  Cro.  Eliz.  214 ;  Cox  v.  Humphrey,  ib.  889 ;  Holland 
V.  Staner,  Cro.  Jac.  815 ;  and  Bury  v.  Wiight,(1609)  Yelv.  126. 

But  in  the  days  of  Charles  II.  the  Court  of  Common  Pleas 
decided  in  a  case  of  scandaltnn  viagnatum  {Lord  Townshend  v. 
Dr.  Hughes,  (1676)  2  Mod.  159)  that  *'  words  should  not  be  con- 
Btmed  either  in  a  rigid  or  mild  sense,  but  according  to  the  general 
and  natural  meaning,  and  agreeable  to  the  common  understanding 
of  all  men."  And  this  decision  soon  became  law.  In  Naben  v. 
Miecoek,  (1688)  Skin.  188,  Levinz,  J.,  said  he  was  ''for  taking 
words  in  their  natural,  genuine,  and  usual  sense  and  common 
understanding,  and  not  according  to  the  witty  construction  of 
lawyers,  but  according  to  the  apprehension  of  the  bystanders." 
(And  see  Somers  v.  House,  Holt,  89 ;  Skin.  864 ;  and  Burgess  v. 
Bracher,  8  Mod.  288.)  In  1722,  Fortescue,  J.,  declared  in  Button  v. 
Hayward  et  ux,,  8  Mod.  24,  ''The  maxim  for  expounding  words 
in  mitiori  sensu  has  for  a  great  while  been  exploded,  near  fifty  or 
sixty  years."  In  Peake  v.  Oldham,  Cowp.  277,  278,  Lord  Mansfield 
commented  severely  on  the  constant  practice  of  moving  in  arrest  of 
judgment  after  verdict  found:  "What?  After  verdict,  shall  the 
Court  be  guessing  and  inventing  a  mode  in  which  it  might  be 
barely  possible  for  these  words  to  have  been  spoken  by  the 
defendant  without  meaning  to  charge  the  plaintiff  with  being 
guilty  of  murder?  Certainly  not.  Where  it  is  clear  that  words 
are  defectively  laid,  a  verdict  will  not  cure  them.  But  where,  from 
their  general  import,  they  appear  to  have  been  spoken  with  a  view 
to  defame  a  party,  the  Court  ought  not  to  be  industrious  in  putting 
a  construction  upon  them  different  from  what  they  bear  in  the 
common  acceptation  and  meaning  of  them."  And  his  Lordship 
quoted  a  dictum  of  Parker,  C.J.,  in  Ward  v.  Reynolds,  Pasch.  12 
Anne,  B.  B.,  to  the  same  effect.     So  in  Hanison  v.  Thomborough, 
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10  Mod.  197,  the  Court  says :  ''  The  rale  that  has  now  prevailed  is 
that  words  are  to  be  taken  in  that  sense  that  is  most  natural  and 
obvious,  and  in  which  those  to  whom  they  are  spoken  will  be  sure 
to  understand  them."  (See  also  the  remarks  of  De  Grey,  G.J.,  in 
R.  V.  Home,  2  Cowp.  682 — 689 ;  BuUer,  J.,  in  R.  v.  Watson  and 
others,  2  T.  R.  206;  and  the  judgments  in  Baker  y.  Pierce,  2  Ld. 
Baym.  969;  Holt,  654;  and  Woolnoth  v.  Meadows,  5  East,  463; 
2  Smith,  28.) 

And  such  is  now  the  law.  The  Courts  no  longer  strain  to  find 
an  innocent  meaning  for  words  prvnd  facie  defamatory,  neither  will 
they  put  a  forced  construction  on  words  which  may  fairly  be  deemed 
harmless.  ''Formerly/'  says  Lord  EUenborough  in  2  Camp.  408, 
''  it  was  the  practice  to  say  that  words  were  to  be  taken  in  the  more 
lenient  sense  ;  but  that  doctrine  is  now  exploded ;  they  are  not  ta 
be  taken  in  the  more  lenient  or  more  severe  sense,  but  in  the  sense 
which  fairly  belongs  to  them."  And,  again,  in  Roberts  v.  Camden, 
9  East,  95,  the  same  learned  judge  says :  ''  The  rule  which  once 
prevailed,  that  words  are  to  be  understood  in  7nitiori  sensu,  has  been 
long  ago  superseded ;  and  words  are  now  to  be  construed  by  Courts,, 
as  they  always  ought  to  have  been,  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  understand  them."  Now,, 
therefore,  the  only  question  for  the  judge  or  the  Court  is  whether 
the  words  are  capable  of  the  defamatory  meaning  attributed  ta 
them ;  if  they  are,  then  it  is  for  the  jury  to  decide  what  is  in  fact 
the  true  construction. 

'    So  long  as  the  defendant's  words  are  not  absolutely  unintelligible, 
ia  jury  will  judge  of  the  meaning  as  well  as  other  readers  or  hearers. 
,  It  matters  not  whether  the  defamatory  words  be  in  English  or  in 
i  any  other  language  that  is  understood  in  England,  whether  they 
:  be  spelt  correctly  or  incorrectly,  whether  the  phrase  be  grammatical 
:  or  not,  whether  cant  or  slang  terms  be  employed,  or  the  most  refined 
\^  and  elegant  diction.    (i2.  v.  Edgar,  2  Sess.  Cas.  29 ;  5  £ac.  Abr. 
199.)     The  insinuation  may  be  indirect,  and  the  allusion  obscure  ; 
it  may  be  put  as  a  question  or  as  an  "  on  dit" ;  the  language  may 
be  ironical,  figurative,  or  allegorical ;  still,  if  there  be  a  meaning 
in  the  words  at  all,  the  Court  will  find  it  out,  even  though  it  be  dis- 
guised in  a  riddle  or  in  hieroglyphics.    In  all  cases  of  ambiguity  it 
is  purely  a  question  for  the  jury  to  decide  what  meaning  the  word& 
would  convey  to  persons  of  ordinary  intelligence.     (Grant  v.  Yates, 
(1886)  2  Times  L.  R.  868.) 

And  before  answering  that  question  the  jury  should  weU  weigh 
all  the  circumstances  of  the  case,  the  occasion  of  speaking,  the 
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relationship  between  the  parties,  &c.  Especially  they  should 
consider  the  words  as  a  whole,  not  dwelling  on  isolated  passages, 
bat  giving  its  proper  weight  to  every  part.  (Per  Tindal,  G.J.,  in 
Shipley  v.  Todhunter,  7  C.  &  P.  at  p.  690) .  The  sting  of  a  libel 
may  sometimes  be  contained  in  a  word  or  sentence  placed  as  a 
heading  to  it,  which  will  often  render  the  defendant  liable  where 
withoat  it  he  woald  have  had  a  perfect  answer  to  the  action.  So, 
too,  a  word  added  at  the  end  may  altogether  vary  the  sense  of  the 
preceding  passage.  ''It  is  obvious  that  an  adjective,  or  even  an 
adverb,  may  carry  with  it  such  a  sting  as  to  be  a  statement  of  some 
one  particular  fact.*'  (Per  Pollock,  B.,  in  Borough  of  Sunderland 
Election  Petition,  (1896)  5  O'M.  &  H.  at  p.  62).  The  defendant  is, 
therefore,  entitled  to  have  the  whole  of  the  alleged  libel  read  as  part 
of  the  plaintiff's  case.  {Cooke  v.  Hughes,  K.  &  M.  112.)  And  for 
the  purpose  of  showing  that  what  he  wrote  is  no  libel,  and  will  not 
bear  the  construction  which  the  plaintiff  seeks  to  put  upon  it,  the 
defendant  may  give  in  evidence  any  other  passages  in  the  same 
publication  which  plainly  refer  to  the  same  matter,  or  which  qualify  • 
or  explain  the  passage  sued  on.  {R.  v.  Lambert  and  Perry,  2  Gamp. 
400;  81  Howell  St.  Tr.  840;  Darby  v.  Omeley,  25  L.  J.  Ex.  229; 
1  H,  &  N.  1 ;  2  Jur.  N.  8.  497 ;  Bolton  v.  O'Brien,  16  L.  E.  Ir.  97.) 
So,  too,  with  a  slander  ;  very  often  the  words  immediately  pre- 
ceding or  following  may  much  modify  those  relied  on  by  the 
plaintiff.  {Brittridge's  Case,  4  Rep.  19;  Thompson  v.  Bernard, 
1  Gamp.  48.)  When  the  language  sued  on  is  ambiguous,  and  some 
extrinsic  evidence  is  necessary  to  make  the  meaning  clear,  evidence 
may  be  given  of  other  libels  or  slanders  published  by  the  defendant 
of  the  plaintiff  which  explain  or  qualify  that  sued  on.  When,  how- 
ever, such  evidence  is  admitted,  the  jury  should  always  be  cautioned 
not  to  give  any  damages  in  respect  of  it  as  a  separate  cause  of 
action.  (Per  Tindal,  C.J.,  in  Pearson  v.  Lemaitre,  5  M.  <t  Gr.  720 ; 
12  L.  J.  Q.  B.  253  ;  7  Jur.  748 ;  6  Scott,  N.  E.  607.) 

lUvstrations. 

The  OUerver  gaye  a  correct  account  of  some  proceedings  in  the  Insolvent 
DebtoiB*  Conrt,  but  headed  it  '*  Shameful  Conduct  of  an  Attorney."  The  rest 
of  the  report  was  held  privileged ;  but  the  plaintiff  recovered  damages  for  the 
headmg. 

Clement  v.  LetoU,  3  Br.  &  B.  297 ;  7  Moore,  200 ;  3  B.  &  Aid.  702. 

And  see  Mountney  v.  Watton,  2  B.  &  Ad.  673. 

Bishop  V.  Latimer,  4  L.  T.  776. 

BoydeU  v.  Jones,  4  M.  &  W.  446 ;  7  DowL  210 ;  1  H.  &  H.  408. 

Harvey  v.  French,  1  Cr.  &  M,  11 ;  2  M.  &  Scott,  591 ;  2  Tyr.  686. 
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Lewis  V.  Levy,  E.  B.  &  E.  537 ;  27  L.  J.  Q.  B.  282 ;  4  Jur.  N.  S.  970. 

Street  v.  Licensed  VictuaUera'  Society,  22  W.  R.  553. 

Stanley  v.  Webb,  4  Sandf.  (N.  Y.)  21. 
An  action  was  brought  for  an  alleged  libel  published  in  the  True  Sun  news- 
paper: — "  Riot  at  Preston. — ^From  the  Liverpool  Courier. — It  appears  that  Hunt 
pointed  out  Gk)un8eIlor  Seager  to  the  mob,  and  said,  '  There  is  one  of  the  black 
sheep.'  The  mob  fell  upon  him  and  murdered  him.  In  the  affray  Hunt  had 
his  nose  cut  off.  The  coroner's  inquest  have  brought  in  a  yerdict  of  wilful 
murder  against  Himt,  who  is  committed  to  gaoL — ^Fudge ! "  The  plaintiff  con- 
tended that  the  word  "fudge"  was  merely  introduced  with  reference  to  the 
future,  in  order  that  the  defendants  might  afterwards,  if  the  paragraph  were 
complained  of,  be  able  to  refer  to  it,  as  showing  that  they  intended  to  discredit 
the  statement.  Lord  Lyndhurst,  C.B.,  told  the  jury  that  the  question  was,  with 
what  motive  the  publication  was  made.  It  was  not  disputed  that  if  the  para- 
graph, which  was  copied  from  another  paper,  stood  without  the  word  *'  fudge,"  it 
would  be  a  libel.  If  they  were  of  opinion  that  the  object  of  the  paragraph 
was  to  vindicate  the  plaintiff's  character  from  an  unfounded  charge,  the 
action  could  not  be  maintained ;  but  if  the  word  "fudge"  was  only  added  for 
the  purpose  of  making  an  argument. at  a  future  day,  then  it  would  not  take  away 
the  effect  of  the  libel.    Verdict  for  the  plaintiff.    Damages,  one  farthing. 

Hunt  V.  Algar  and  others,  (1833)  6  0.  &  P.  245. 

Of  the  Innuendo. 

In  arriving  at  the  meaning  of  the  defendant's  words,  the 
Court  and  jury  are  often  materially  assisted  by  an  averment 
in  the  plaintifiTs  Statement  of  Claim,  called  an  innuendo. 
This  is  a  statement  by  the  plaintiflF  of  the  construction 
which  he  puts  upon  the  words  himself,  and  which  he  will 
endeavour  to  induce  the  jury  to  adopt  at  the  trial.  Where 
a  defamatory  meaning  is  apparent  on  the  face  of  the  words, 
no  innuendo  is  necessary,  though  even  here  the  pleader 
occasionally  inserts  one  to  heighten  the  effect  of  the  words. 
But  where  the  words  priind  facie  are  not  actionable,  an 
innuendo  is  essential  to  the  action.  It  is  necessary  to 
bring  out  the  latent  injurious  meaning  of  the  defendant's 
words ;  and  such  innuendo  must  distinctly  aver  that  the 
words  bear  a  specific  meaning  which  is  actionable.  (Cox  v. 
Cooper,  12  W.  B.  75 ;  9  L.  T.  829.) 

It  is  the  office  of  an  innuendo  to  define  the  defamatory 
meaning  which  the  plaintiff  sets  on  the  words;  to  show 
how  they  come  to  have  that  defamatory  meaning ;  and  also 
to  show  how  they  relate  to  the  plaintiff,  whenever  that  is 
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not  clear  on  the  face  of  them.  But  an  innuendo  may  not 
introduce  new  matter,  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  the  defendant's  words  a  con- 
struction which  they  will  not  bear.  It  cannot  alter  or 
extend  the  sense  of  the  words,  or  make  that  certain  which 
is  in  fact  uncertain.  (James  v.  Rutlech,  4  Kep.  17.)  If 
the  words  are  incapable  of  the  meaning  ascribed  to  them  by 
the  innuendo,  and  are  prima  facie  not  actionable,  the  judge 
at  the  trial  will  stop  the  case.  If,  however,  the  words  are 
capable  of  the  meaning  ascribed  to  them,  however  impro- 
bable it  may  appear  that  such  was  the  meaning  conveyed, 
it  must  be  left  to  the  jury  to  say  whether  or  no  they  were 
in  fact  so  understood.  (Hunt  v,  GoocUahe,  48  L.  J.  C.  P. 
54;  29  L.  T.  472;  Brooms  v.  Gosdm,  1  C.  B.  728.)  This 
is  so  in  America.  {Patch  v.  Tribune  Association^  88  Hun 
(45  N.  Y.  Supr.  Ct.)  868.) 

An  innuendo  no  longer  requires  a  prefatory  averment  to  support 
it.*  (Common  Law  Procedure  Act,  1852,  s.  61.  And  see  Hemmings 
V.  Gawon,  E.  B.  &  E.  846;  27  L.  J.  Q.  B.  252.)  The  libel  or 
slander  sued  on  must  of  course  be  set  out  verbatim  in  the  Statement 
of  Claim;  the  innuendo  usually  follows  it  immediately.  Such  a 
pleading  is  to  be  considered  as  two  counts  under  the  old  system, 
one  with  an  innuendo  and  one  without.  And  if  the  plaintiff  can 
show  a  good  cause  of  action,  either  with  or  without  the  alleged 
meaning,  he  is  entitled  to  recover.  (Per  Blackburn,  J.,  in  Watkin 
V.  ffofl,  L.  R.  8  Q.  B.  402  ;  87  L.  J.  Q.  B.  125  ;  16  W.  R.  857 ;  18 
L.T.561.) 

The  defendant  is  in  no  way  embarrassed  by  the  presence  of  the 
innaendo  in  the  Statement  of  Claim.  He  can  either  deny  that  he 
ever  spoke  the  words,  or  he  can  admit  that  he  spoke  them,  but 
deny  that  they  conveyed  that  meaning.  He  can  also  assert  that 
the  words  are  trae,  either  with  or  without  the  alleged  meaning.  It 
will  then  be  for  the  jury  to  say  whether  the  plaintiff's  innuendo  is 
borne  out.  If  the  jury  reject  the  innuendo,  the  plaintiff  may  fall 
back  upon  the  words  themselves,  and  urge  that,  taken  in  their 

*  FoTmerly  this  was  necessary.  See  Goldatein  v.  Fobs,  6  B.  &  0. 154 ;  Gompertt 
V.  Levy,  9  A.  &  E.  282 ;  Capel  and  others  v.  Jones,  4  C.  B.  259 ;  Angley.  Alexander, 
T  Bing.  119. 
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natural  and  obvious  signification,  they  are  actionable  per  se  without 
the  alleged  meaning,  and  that  therefore  his  unproved  innuendo  nGiay 
be  rejected  as  surplusage.  {Harvey  v.  French,  1  Cr.  &  M.  11 ;  2  M. 
&  Scott,  591 ;  2  Tyrw.  585.)  But  he  cannot  in  the  middle  of  the 
case  discard  the  innuendo  in  his  pleading,  and  start  a  fresh  one  not 
on  the  record;  he  must  abide  by  the  construction  he  put  on  the 
words  in  his  Statement  of  Claim,  or  else  rely  on  their  natural 
and  obvious  import.  {Simmons  v.  Mitchell^  6  App.  Cas.  156 ;  50 
L.  J.  P.  C.  11 ;  Hunter  v.  Sharpe,  4F.  &  F.  983 ;  15  L.  T.  421 ;  Ruel 
V.  Tatnell,  29  W.  R.  172 ;  48  L.  T.  507.)  If  the  jury  negative  his 
innuendo,  and  the  words  are  not  actionable  in  their  natural  and 
primary  sense,  judgment  must  pass  for  the  defendant.  {Brembridge 
V.  Latimer,  12  W.  R.  878 ;  10  L.  T.  816 ;  Maguire  v.  Knox,  Ir.  R.  5 
C.  L.  408.) 

Ilhistrations. 

**  He  hath  forsworn  himBelf.'*    These  words  are  not  in  themselves  a  sufficient 
imputation  of  perjury,  because  he  is  not  said  to  have  sworn  falsely  while  giving 
evidence  in  Court.    Hence  an  innucDdo  **  before  the  justice  of  assize"  is  clearly 
bad ;  for  it  is  not  an  explanation  of  defendant's  words,  but  an  addition  to  them. 
Anon.,  1  Boll.  Abr.  82. 
Holt  V.  Scholefield,  6  T.  E.  691. 

A  libel  alleged  that  a  gentleman  was  on  a  certain  night  hocussed  and  robbed 
of  40^.  in  the  plaintiffs  public-house.     An  innuendo  '*  meaning  thereby  that 
the  said  public-house  was  the  resort  of,  and  frequented  by,  felons,  thieves,  and 
depraved  and  bad  characters,**  after  verdict  for  the  defendant,  was  held  too  wide. 
Broome  v.  Gosden,  1  C.  B.  728. 
Clarke's  Ca»e  de  Dorchester,  (1619)  2  Bolle*s  Bep.  136. 

The  words  *'  I  was  speaking  to  a  lady  about  Mrs.  Y.'s  case**  cannot  support  an 
innuendo,  meaning  thereby  that  the  plaintiff  (Mrs.  Y.)  had  been  guilty  of  adultery. 
York  V.  Johnson,  116  Mass.  482. 

Libel  complained  of: — "He  has  become  so  inflated  with  self-importance  by 
the  few  hundreds  made  in  my  service— God  only  knows  whether  honestly  or 
otherwise — ^that,'*  &c.  Innuendo,  "  meaning  thereby  to  insinuate  that  the 
plaintiff  had  conducted  himself  in  a  dishonest  manner  in  the  service  of  the  defen- 
dant." The  Court  refused  to  disturb  a  verdict  for  the  plaintiff. 
Clegg  v.  Laffer,  3  Moore  &  Sc.  727 ;  10  Bing.  250. 

The  defendant  said,  **  Master  Barhamdid  bum  my  bam  with  his  own  hands, 
and  none  but  he.**  At  that  date  it  was  not  felony  to  bum  a  bam  unless  it  were 
either  full  of  com  or  parcel  of  a  mansion-house.  An  innuendo,  **  a  bam  fuU  of 
com,**  was  held  too  wide.  ['*  That  is  not,**  says  De  Qrej,  O.J.,  commenting  on 
this  case  in  Oowp.  684,  **  an  explanation  of  what  was  said  before,  but  an  addituni 
to  it.  But  if  in  the  introduction  it  had  been  averred  that  the  defendant  had  a 
bam  full  of  com,  and  that  in  a  discourse  about  the  bam  the  defendant  had  spoken 
the  words  charged  in  the  libel  of  the  plaintiff,  an  innuendo  of  its  being  the 
barn  full  of  com  would  have  been  good.    For  by  coupling  the  innuendo  in 
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tite  b'bel  with  the  introductory  averment,  '  his  barn  full  of  oom/  it  would  have 
made  it  oompleat."] 

Barham'B  Case,  (1602)4  Rep.  20;  Yelv.  21. 

See  Capital  and  Counties  Bank  v.  Henty  and  Sons,  (C.  A.)  5  C  P.  D. 
514 ;  49  L.  J.  C.  P.  830 ;  28  W.  R.  851 ;  43  L.  T.  651 ;  (H.  L.) 
7  App.  Caa.  741 ;  52  L.  J.  Q.  B.  232 ;  31  W.  R.  157 ;  47  L.  T.  662 ; 
47  J.  P.  214. 
An  information  was  filed  against  a  Nonconformist  minister  for  a  libel  upon 
"the  bishops  "  contained  in  a  book,  called  **  A  Paraphrajse  upon  the  New  Testa- 
ment"  An  innuendo,  '*the  bishops  of  England,*^  was  held  to  be  aUowable,  if 
from  the  nature  of  the  libel  this  was  clearly  what  was  meant. 
R  V.  Baxter^  (1685)  3  Mod.  69. 
The  b'bel  accused  a  gentleman  of  saying,  **  He  could  see  no  probability  of  the 
irar*8  ending  with  France,  until  the  little  gentleman  on  the  other  side  of  the 
▼iter  was  restored  to  his  rights."    Innuendo,  *'  the  Prince  of  Wales,"  allowed 
to  be  good ;  in  fact  the  Court  thought  the  meaning  was  dear  without  any 
iminendo. 

Anon.,  (1707)  11  Mod.  99. 
R,  V.  MaUhews,  (1719)  15  How.  St.  Tr.  1323. 
libel : — "  The  mismanagements  of  the  nayy  have  been  a  greater  tax  upon  the 
merchants  than  the  duties  raised  by  Government."    An  innuendo,  **  the  royal 
navy  of  this  kingdom,"  hdd  not  too  wide. 

R.  V.  Tulchin,  (1704)  14  How.  St.  Tr.  1095;  5  St.  Tr.  527;  2  Ld. 

Raym.  1061 ;  1  Salk.  50 ;  6  Mod.  268. 
R.  V.  Home,  (1777)  Oowp.  672;  11  St.  Tr.  264;  20  How.  St.  Tr. 
651. 
The  words :  "  We  have  no  doubt  sufficient  information  will  be  obtained  for  a 
strong  case  to  lay  before  the  Home  Secretary  to  enable  that  functionary  to  cause 
it  to  be  intimated  to  the  suspected  party  that  his  presence  here  can  be  dispensed 
'vith,  as  far  as  it  may  be  attended  with  danger  to  himself,"  were  held  in  the 
Exchequer  Chamber  not  to  support  an  innuendo,  meaning  thereby  that  the 
prosecutor  was  suspected  of  haying  and  had  committed  some  crime  which  would 
bring  his  hfe  into  danger  from  the  laws  of  England. 

Gregory  v.  The  Queen,  (No.  2)  5  Cox,  0.  0.  252. 
The  words  complained  of  in  their  natural  sense  conveyed  only  suspicion,  and 
'vere  therefore  not  actionable ;  there  were  innuendoes,  but  none  of  them  stated 
that  the  words  imputed  felony,  though  there  was  a  prefatory  averment  stating 
tiutt  the  defendant's  motive  was  to  cause  it  to  be  believed  that  the  plaintiff  had 
been  guilty  of  felony.  Held,  that  this  prefatory  averment  could  not  be  substi- 
tuted for  the  innuendoes  whereby  the  plaintiff  undertook  to  give  the  meaning  of 
the  words  spoken. 

Simmona  v.  Mitchell,  6  App.  Cas.  156 ;  50  L.  J.  P.  0.  11 ;  29  W.  R. 

401 ;  43  L.  T.  710 ;  45  J.  P.  237. 

Words  complained  of : — *'  He  is  a  regular  prover  under  bankruptcies."    An 

innuendo,  **  the  defendant  meaning  thereby  that  the  plaintiff  had  proved  and 

was  in  the  habit  of  proving  fictitious  debts  against  the  estates  of  bank- 

ropts,  with  the  knowledge  that  such  debts  were  fictitious,"  is  now  all  that  is 


G.  L.  P.  Act,  1852,  Sched.  B.,  form  33. 
O.L.8. 
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Words  may  be  : — 

(1)  obviously  defamatory ; 

(2)  ambiguous  :  that  is,  words  which,  though  prima 
facie  defamatory,  are  still  on  the  face  of  them 
susceptible  of  an  innocent  meaning; 

(3)  neutral;  i.e.,  words  which  are  meaningless  till  some 
explanation  is  given ;  such  are  slang  expressions, 
words  in  a  foreign  language,  words  used  in  some 
special  local,  technical,  or  customary  sense ; 

(4)  primd  facie  innocent,  but  capable  of  a  defamatory 
meaning ; 

(5)  obviously  innocent;  words  which  cannot  properly 
be  construed  so  as  to  convey  any  imputation  on  the 
plaintiff. 

To  these  different  classes  of  words  special  rules  of  pleadings 
evidence,  and  construction  apply. 

1.    Words  Obviously  Defamatory. 

Here  no  innuendo  is  necessary.  No  parol  evidence  is 
admissible  at  the  trial  to  explain  the  meaning  of  the  words. 
The  defendant  cannot  be  heard  to  say  that  he  did  not 
intend  to  injure  the  plaintiff's  reputation,  if  he  has  in  fact 
done  so.  The  question  is  still  of  course  for  the  jury  ;  but 
the  judge  will  practically  direct  them  that  the  words  are 
actionable,  and  that  they  should  find  for  the  plaintiff  on 
that  issue.  Should  the  jury  perversely  refuse  to  follow  the 
judge's  direction  a  new  trial  will  be  granted.  {Levi  v. 
Milncy  4  Bing.  196 ;  12  Moore,  418.) 

But  the  defendant  may  plead  circumstances  which  made  it  clear 
at  the  time  he  spoke  or  wrote  that  the  words  were  not  used  in  their 
ordinary  signification.  He  may  thus  take  the  words  out  of  this  class 
into  class  2,  words  primd  facie  defamatory.  It  will  then  be  a  ques- 
tion for  the  jury  in  what  sense  the  words  were  understood.  But 
such  question  only  arises  where  the  words  are  susceptible  of  the 
innocent  meaning  which  the  defendant  seeks  to  place  on  them,  and 
where  also  the  circumstances  which  are  alleged  to  qualify  the 
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injnrioaB  words  were  known  at  the  time  to  all  to  whom  they  were 

published. 

Illustrations. 

It  is  libellous,  without  any  innuendo,  to  write  and  publisli  that  a  newspaper 
has  a  separate  page  devoted  to  the  advertisements  of  usurers  and  quack  doctors, 
and  that  the  editor  takes  respectable  advertisements  at  a  cheaper  rate  if  the 
advertisers  will  consent  to  their  appearing  in  that  page.     The  Court,  however, 
expressed  siuiprise  at  the  absence  of  some  such  innuendo  as  **  meaning  thereby 
that  the  plaintiffs  paper  was  an  ill-conducted  and  low-dass  joui-naL" 
BuM9dl  and  anotJier  v.  Webster,  23  W.  R.  59. 
Where  a  libel  called  the  plaintiff  a  *'  truckmaster,"  and  the  defendant  justified ; 
hut  no  evidence  was  given  at  the  trial  as  to  the  meaning  of  the  word ;  the  Court 
held,  after  some  hesitation,  that,  though  the  word  was  not  to  be  found  in  any- 
English  dictionary,  its  meaning  was  sufficiently  clear  to  sustain  the  action,  there 
being  a  statute  called  **  The  Truck  Act.*' 

Homer  v.  Tauntany  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318 ;  8  W.  B.  499 ; 
2  L.  T.  512. 
To  write  and  publish  that  a  certain  woman  is  a  prostitute,  and  that  "she  is,. 
I  imderstand,  under  the  patronage  or  protection  of"  the  plaintiff,  was  held 
aetianable  in  the  Court  of  Appeals  in  New  Tork,  although  there  was  no 
iimiiendo  averring  that  she  was  under  the  plaintiffs  protection  for  immoral 
poiposes. 

More  V.  Bennett,  (1872)  48  N.  Y.  B.  (3  Sickels)  472 ; 
lerening  the  judgment  of  the  Supreme  Court  below,  reported  33  How.  Pr.  B. 
180;  48  Barbour,  N.  Y.  229. 

It  is  libellous  to  write  and  publish  these  words : — *'  Threatening  letters.  The 
Ifiddlesex  grand  jury  have  returned  a  true  bill  against  a  gentleman  of  some 
property  named  French."  And  no  innuendo  is  necessary  to  explain  the  meaning 
of  the  words ;  for  they  can  only  import  that  the  grand  jury  had  found  a  true  bill 
tgainst  French  for  the  misdemeanour  of  sending  threatening  letters. 

Harvey  v.  French,  1  Cr.  &  M.  11 ;  2  M.  &  Scott,  591 ;  2  Tyrw.  585. 
Allegorical  terms  of  well-known  import  are  libellous  per  «e,  without  innuendoes 
to  explain  their  meaning ;  e.g.,  imputing  to  a  person  the  qualities  of  the  **  frozen 
nake,"  or  calling  him  "  Judas." 

Hoare  v.  aUverlock,  (No.  1,  1848)  12  Q.  B.  624;  17  L.  J.  Q.  B.  306; 
12  Jur.  695. 
Woids  complained  of : — '*  Thou  art  a  thief : "  no  innuendo  at  all  is  necessary, 
u  hffoeny  is  clearly  imputed.  • 

Blumley  v.  Rose,  1  Boll.  Abr.  73. 
Slowman  v.  Button,  10  Bing.  402. 
Words  complained  of : — *'You  stole  my  apples."    The  defendant  cannot  be 
^o««d  to  state  that  he  only  meant  to  say,  '*  You  have  tortiously  removed  my 
apples  under  an  unfounded  claim  of  right."    The  bystanders  could  not  possibly 
we  understood  from  the  word  used  that  a  civil  trespass  only  was  imputed. 
Deverill  v.  Hulbert  (Jan.  25th,  1878),  unreported. 
Words  complained  of: — **  You  robbed  me,  for  I  found  the  thing  you  have  done 
it  witL"    Held,  that  the  words  were  actionable  per  se,  and  that  no  colloquium  or 
mnuendo  was  necessary  to  explain  the  sense  in  which  they  were  used. 
Rowdiffe  V.  Edmonds  and  wife,  7  M.  &  W.  12 ;  4  Jur.  684. 

I  2 
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To  say,  "He  robbed  John  White"  is  actionable  as  imputing  an  offence 
punishable  by  law.  If  the  words  conyeyed  any  other  sense,  the  defendant  must 
show  it. 

Tomlinton  y.  Brittlebank^  4  B.  &  Ad.  630  ;  1  Ney.  &  Man.  455. 
Hankinsm  v.  Bilby,  16  M.  &  W.  442 ;  2  0.  &  K.  440. 
MaHin  y.  Zo«i,  2  F.  &  F.  654,  post,  p.  632. 
*<  Blackmailing"  is  dear,  and  requires  no  innuendo  to  support  it,  whether  the 
word  be  written  or  spoken. 

EcUall  y.  BrooJea,  2  Robt.  29  ;  3  Eobt.  284  (New  York). 
Marks  y.  Samuel,  (1904)  2  K  B.  287;  73  L.  J.  K  B.  587;   53 
W.  R.  88 ;  90  L.  T.  590 ;  20  Times  L.  R.  430. 
So  is  "  pettifogging  shyster  "  when  applied  to  a  lawyer.    "  (Courts  haye  no 
right  to  be  ignorant  of  the  meaning  of  current  phrases  which  eyerybody  else 
understands." 

Bailey  y.  Kalamazoo  Publishing  Co.,  (1879)  4  Ghaney  (40  Michigan) 
251. 


2*  Word^  primft  facie  Defamatory, 

Here,  too,  no  innuendo  is  necessary,  and  no  parol  evi- 
dence is  admissible  at  the  trial  to  explain  the  meaning  of 
the  words.  The  judge  will  direct  the  jury  that  the  words 
are  primd  facie  actionable. 

But  the  defendant  may  prove  circumstances  which  made 
it  clear  at  the  time  that  the  words  were  not  used  by  him 
in  their  ordinary  signification.  "  People  not  unfrequently 
use  words,  and  are  understood  to  use  words,  not  in  their 
natural  sense,  or  as  conveying  the  imputation  which  in 
ordinary  circumstances  and  apart  from  their  surroundings 
they  would  convey,  but  extravagantly  and  in  a  manner 
which  would  be  understood  by  those  who  hear  or  read  them 
as  not  conveying  the  grave  imputation  suggested  by  a 
mere  consideration  of  the  words  themselves."  (Per  Lord 
Herschell,  L.C.,  in  Australian  Newspaper  Co.,  Limited  v. 
Bennett,  (1894)  A.  C.  at  pp.  287,  288.)  Thus  the  defendant 
may  plead  that  the  words  were  uttered  merely  in  a  joke, 
and  were  so  understood  by  all  who  heard  them ;  or  that  the 
words  were  part  of  a  longer  conversation,  the  rest  of  which 
limits  and  explains  the  words  sued  on ;  or  any  other  facts 
which  tend  to  show  that  they  were  uttered  with  an  inno- 
cent meaning,  and  were  so  understood  by  the  bystanders. 


WORDS  PBIMA  facie  DEFAMATORY.  117 

And  if  snch  a  defence  be  pleaded,  parol  evidence  may  be 
given  of  the  facts  alleged.  And  then  it  becomes  a  question 
for  the  jury  whether  the  facts  as  pleaded  are  substantially 
proved,  and  v^hether  they  do  put  on  the  words  a  colour 
different  from  what  they  would  primd  facie  bear.  It  is 
generally  diJficult  to  induce  the  jury  to  adopt  the  defen- 
dant's harmless  view  of  his  own  language.  But  see  Grant 
V.  Yates,  (1886)  2  Times  L.  K.  368. 

The  defendant  may  not  plead  or  give  in  evidence  any 
facts  which  were  not  known  to  the  bystanders  at  the 
time  the  words  were  uttered.  The  defendant's  secret  intent 
in  uttering  the  words  is  immaterial.  {Hankinson  v.  Bilhjy 
16  M.  &  W.  445 ;  2  C.  &  K.  440.)  He  must  be  taken  to 
have  intended  the  natural  consequences  of  his  act. 

The  defendant  is  allowed  thus  to  give  evidence  of  all  ''  the  sur- 
rounding  circumstances/'  in  order  to  place  the  jury  so  far  as  possible 
in  the  position  of  bystanders,  that  they  may  judge  how  the  words 
would  be  understood  on  the  particular  occasion.  But  though  evi- 
clence  of  such  extrinsic  facts  is  admitted,  parol  evidence  merely  to 
explain  away  the  words  used,  to  show  that  they  did  not  for  once  bear 
their  ordinary  signification,  is  inadmissible.  A  witness  cannot  be 
called  to  say,  ^'  /should  not  have  understood  defendant  to  make  any 
imputation  whatever  on  the  plaintiff."  The  jury  know  what  ordinary 
English  means,  and  need  no  witness  to  inform  them. 

The  leading  case  on  this  point  is  one  cited  in  the  Lord  CromweWs 
Ciue,  (1578)  4  Bep.  18,  14.  (At  least,  it  appears  to  be  a  decided 
case,  not  a  mere  illustration.)  ''  If  a  man  brings  an  action  on  the 
ease  for  calling  the  plaintiff  murderer,  the  defendant  wiU  say,  that 
he  was  talking  with  the  plaintiff  concerning  unlawful  hunting,  and 
the  plaintiff  confessed  that  he  killed  several  hares  with  certain 
ongineB ;  to  which  the  defendant  answered  and  said,  '  Thou  art  a 
murderer '  (innuendo  the  killing  of  the  said  hares).  •  .  .  Besolved 
by  the  whole  Court,  that  the  justification  was  good.  For  in  case  of 
Blander  by  words,  the  sense  of  the  words  ought  to  be  taken,  and  the 
sense  of  them  appears  by  the  cause  and  occasion  of  speaking  of  them  ; 
for  sensus  verboriim  ex  causd  dicendi  accipiendua  est  et  sermones 
ietnper  accipiendi  sunt  secundum  subjectam,  .  .  .  And  it  was  said, 
God  forbid  that  a  man's  words  should  be  by  such  strict  and  gram- 
matical construction  taken  by  parcels  against  the  manifest  intent  of 
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the  party  upon  consideration  of  all  the  words,  which  import  the  true 
cause  and  occasion  which  manifest  the  trae  sense  of  them  ;  quia 
qua  ad  unum  Jinem  loquuta  sunt,  non  debent  ad  alium  detorqueri : 
and,  therefore,  in  the  said  case  of  murder,  the  Court  held  the  justi- 
fication good ;  and  that  the  defendant  should  never  be  put  to  the 
general  issue,  when  he  confesses  the  words  and  justifies  them,  or 
confesses  the  words,  and  by  special  matter  shows  that  they  are  not 
actionable."     (And  see  Shipley  v.  Todhunter,  7  C.  &  P.  680.) 

lUustrationa. 

Words  oomplamed  of: — ''Thou  hast  kiUed  my  wife.'*  Defendant's  wife 
was  still  alive,  and  the  bystanders  knew  it.  Held,  that  plaintiff  was  not  put 
"in  any  jeopardy,  and  so  the  words  vain,  and  no  scandal  or  damage  to  the 
plaintiff." 

Snag  y.  Oee,  4  Rep.  16,  as  explained  by  Parke,  B.,  in  Heming  y. 
Power,  10  M.  &  W.  669. 
To  call  a  man  *  *  Ananias  "  primd  fcui^  imports  that  he  is  a  wilful  and  deliberate 
liar.  But  to  describe  a  newspaper  as  "  The  Evening  Ananias  "  is  no  reflection 
on  its  proprietor  when  it  sufficiently  appears  from  the  same  publication  that  the 
reference  was  to  a  mistake  accidentally  made  in  his  newspaper  through  an  obyious 
blunder. 

Afistralian  Neivspaper  Co.,  Limited  v.  Bennett,  (1894)  A.  C.  284 ;  63 
L.  J.  P.  C.  105 ;  70  L.  T.  597  ;  58  J.  P.  604 ;  6  E.  484. 
Where  the  words  complained  of  are,  **  Thou  art  a  thief ;  for  thou  tookest  my 
beasts  by  reason  of  an  execution,  and  I  will  hang  thee,'*  no  action  lies,  for  it  is 
clear  that  the  whole  sentence  taken  together  imports  only  a  charge  of  trespass. 
Wilk's  Case,  1  BoU.  Abr.  51. 
Smith  V.  Ward,  Cro.  Jac.  674. 
Sibley  v.  Tomlins,  4  Tyrw.  90. 
Where  words  are  used  which  clearly  import  a  criminal  charge  (as  '*  You  thief," 
or  *'  You  traitor  "),  it  is  still  open  to  the  defendant  to  show  if  he  can  that  he  used 
them  merely  as  vague  terms  of  general  abuse,  and  that  the  bystanders  must  have 
understood   him    as    meaning   nothing  more  than  ''You  rascal"  or  ''You 
scoundrel"    When  such  words  occur  in  a  string  of  non-actionable  epithets,  or 
in  a  torrent  of  general  vulgar  abuse,  the  jury  may  reasonably  infer  that  no  felony 
was  seriously  imputed.    They  may,  however,  put  the  harsher  construction  on 
defendant's  lang^ge ;  it  is  a  question  entirely  for  them. 
Minora  Y.  Lee/ord,  Cro.  Jac.  114. 
Pen/old  V.  IVestcote,  2  Bos.  &  P.  N.  E.  335. 
Such  words  as  "You  are  a  thief;  you  robbed  Mr.  Lake  of  30^,"  are  primd 
facie  clearly  actionable,  for  they  impute  a  criminal  offence.    But  it  is  open  to  the 
•defendant  to  show,  if  he  can,  that  that  is  not  the  sense  in  which  the  words  were 
understood  by  bystanders  who  listened  to  the  whole  conversation,  though 
previously  unacquainted  with  the  matter  to  which  the  words  related. 
Hankineon  v.  Bilby,  16  M.  &  W.  442 ;  2  C.  &  K.  440. 
Tomlinson  v.  Brittlehanh,  4  B.  &  Ad.  630 ;  1  Nev.  &  Man.  455. 
Where  the  defendant  said  to  the  plaintiff  in  the  presence  of  others,  "  You  are 
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a  tliief,  a  rqgne,  and  a  swindler,"  it  was  held  that  the  defendant  could  not  call  a 
^tness  to  explain  the  particular  transaction  which  he  had  in  his  mind  at  the 
tune,  sinoe  he  did  not  in  any  way  expressly  refer  to  it  in  the  presence  of  his 


Martin  v.  Zoei,  2  F.  &  P.  654. 

Read  y.  Amhridge,  6  0.  &  P.  308. 
Bat  where  the  defendant  said,  *'  Thompson  is  a  damned  thief ;  and  so  was  his 
lither before  him,  and  I  can  prove  it;"  but  added,  ''  Thompson  received  the 
earnings  of  his  ship,  and  ought  to  pay  the  wages,"  Lord  EUenborough  held  that 
the  latter  words  qualified  the  former  and  showed  no  felony  was  imputed ;  the 
person  to  whom  the  words  were  spoken  being  the  master  of  the  ship  and 
acquainted  with  all  the  circumstances  referred  to. 

Thompson  v.  Bernard^  1  Camp.  48. 

BriUridge's  Case,  4  Bep.  19. 

Cristie  v.  Cowell,  Peake,  4. 

Bay  V.  Bohinson,  1  A.  &  R  554  ;  4  N.  &  M.  884. 
Defendant  stated  publicly  that  plaintiff  had  been  detected  taking  dead  bodies 
out  of  the  churchyard  and  fined,  &c.  He  meant  it  as  a  joke ;  but  there  was  no 
evidence  that  the  bystanders  so  understood  it.  The  Court  set  aside  a  verdict  for 
tiie  defendant.  Per  Joy,  C.B.,  '*  the  principle  is  clear  that  a  person  shall  not  be 
allowed  to  murder  another's  reputation  in  jest  But  if  the  words  be  so  spoken 
that  it  is  obvious  to  every  bystander  that  only  a  jest  is  meant,  no  injury  is  done, 
and  consequently  no  action  would  lie." 

Donoghue  v.  Hayes,  (1831)  Hayes  (Irish  Exch.)  265. 


3.  Neutral  Words. 

Where  the  defendant  has  used  only  ordinary  English. 
words,  the  judge  can  decide  at  once  whether  they  are 
primd  fade  actionable  or  not.  But  where  the  words  are 
in  a  foreign  language,  or  are  technical  or  provincial  terms, 
an  innuendo  is  absolutely  necessary  to  disclose  an  action- 
able meaning.  So,  too,  an  innuendo  is  essential  where 
ordinary  English  words  are  not  in  the  particular  instance 
nsed  in  their  ordinary  English  signification,  but  in  some 
peculiar  sense. 

Where  the  words  are  spoken  in  a  foreign  language  the 
original  words  should  be  set  out  in  the  Statement  of  Claim, 
and  then  an  exact  translation  should  be  added.  {Zenobio  v. 
Axtdlj  6  T.  E.  162.)  In  the  case  of  slander  an  averment 
was  formerly  required  to  the  effect  that  those  who  were 
present  understood  that  language.  {Fleetwood  v.  Curl^ 
Cro.  Jac.  557 ;  Hob.  268 ;  Gibbs  v.  Davie,  Button,  p.  8.) 
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And  though  such  an  averment  is  no  longer  neceseary, 
the  fact  must  still  be  proved  at  the  trial.  For  if  words  be 
spoken  in  a  tongue  altogether  unknown  to  the  hearers,  no 
action  lies  {Jones  v.  Davers  (vel  Dawkes)j  (1597)  Cro.  Eliz.  496 ; 
1  Roll.  Abr.  74) ;  for  no  injury  is  done  to  the  plaintiff's 
reputation.  But  if  a  single  bystander  understood  them, 
that  is  enough.  Where,  however,  the  words  are  spoken  in 
the  vernacular  of  the  place  of  publication  (as  Welsh  words 
spoken  in  Wales),  it  will  be  presumed  that  the  bystanders 
understood  them.  At  the  tnaii  the  correctness  of  the 
translation,  if  not  admitted,  must  be  proved  by  a  sworn 
interpreter. 

So  at  the  trial  whenever  the  words  used  are  not  ordinary 
English,  but  local,  technical,  provincial,  or  obsolete  ex- 
pressions, or  slang  or  cant  terms,  evidence  is  admissible 
to  explain  their  meaning,  provided  such  meaning  has  been 
properly  alleged  in  the  Statement  of  Claim.  But  when  the 
words  are  well  known  and  perfectly  intelligible  English, 
the  Court  will  give  them  their  ordinary  English  meaning, 
unless  it  is  in  some  way  shown  that  that  meaning  is  inap- 
plicable. This  may  appear  from  the  words  themselves  ;  for 
in  some  cases  to  give  them  their  ordinary  English  meaning 
would  make  nonsense  of  them.  But  if  in  their  ordinary 
English  meaning  the  words  would  be  intelligible,  facts  must 
be  given  in  evidence  to  show  that  they  may  have  been  used 
in  another  special  meaning  on  this  particular  occasion. 
After  that  has  been  done  a  bystander  maybe  asked,  ^^  What 
did  you  understand  by  the  expression  used  ?  "  But  without 
such  a  foundation  being  first  laid,  the  question  is  not  allow- 
able. {Dairies  v.  Hartley ^  3  Exch.  200;  18  L.  J.  Ex.  81 ;  12 
Jur.  1093  ;  Gallagher  v.  Murton,  (1888)  4  Times  L.  R.  304.) 

Illustrations. 

Words  complained  of : — **  You  are  a  bimter."  No  innuendo :  Willee,  J.,  non- 
suited the  plaintiff,  on  the  ground  that  the  woi*d  had  no  meaning  at  all,  and 
could  not  therefore  be  defamatory  in  ordinary  acceptation ;  and  he  refused  to 
allow  the  plaintiff  to  be  asked  what  the  word  **  hunter"  meant.  Aliter^  had 
there  been  an  innuendo  ayerring  a  defamatory  sense  to  the  word  "  bunter." 
Bawlinga  et  ux.  v.  Norlury,  1  F.  &  F.  341. 
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Words  spolwii  to  an  attorney: — *'Thou  art  a  daffodowndilly.*'    Innuendo, 
meanrng  thereby  that  he  is  an  "  ambidexter,"  i.e.,  one  who  takes  a  fee  from  both 
odee,  and  betrays  the  secrets  of  his  client    Hddy  that  an  action  lay. 
Awsn^y  (Exch.)  1  Boll.  Abr.  55. 
AnnUon  y.  Blofidd,  Carter,  214. 
It  18  actionable  to  say,  '*Thoa  art  a  clipper,  and  thy  neck  shall  pay  for  it." 
"  For  thongh  '  clipper '  is  general,  and  may  be  intended  a  clipper  of  wool,  cloth, 
ftc,  yet  the  following  words  show  it  to  be  intended  of  clipping  for  which  he  shall 
be  hanged." 

Nahen  y.  Miecock,  Skin.  183. 
Walter  v.  Beaver,  3  Lev.  166. 
It  is  actionable  to  say  of  a  stockjobber  that,  **  He  is  a  lame  duck ;  "  innuendo, 
'<  meaning  thereby  that  the  plaintLS  had  not  fulfilled  his  contracts  in  respect  of 
the  said  stocb  and  funds  "  (stockjobbing  being  now  legalised  by  the  23  &  24  Yict 
c28). 

Morris  v.  LangdaU^  2  Bos.  &  Pul.  284. 
It  is  a  libel  on  L.  to  write  and  publish  of  him  that  he  is  one  of  '*  a  gang  who 
live  by  caidsharping,"  there  being  an  innuendo,  '^  meaning  thereby  that  L.  is  a 
Bvindler  and  a  cheat,  and  lives  by  cheating  or  playing  at  cards,  and  that  he  and 
B.  and  G.  had,  previous  to  the  libel,  conspired  together  in  cheating  divers  persons 
in  playing  at  cards." 

Beg.  pros,  Lambri  v.  Labottchere,  14  Cox,  C.  0.  419. 
The  word  *'  welcher  "  requires  an  innuendo  to  explain  its  meaning. 

Blackman  v.  Bryant,  27  L.  T.  491. 
PoUocky  C.B.,  thought  the  word  *<truckmaster"  required  no  innuendo  to 
szidainits  meaning,  as  it  "is  composed  of  two  English  words  intelligible  to 
everybody." 

Hcmer  v.  Taunton,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318;  8  W.  B.  499; 
2  L,  T.  512. 
Bat  80  are  "blackleg"  and  " blacksheep,"  and  these  words  do  require  an 
iannendo. 

M'Gregar  v.  Gregory,  11  M.  &  W.  287 ;  12  L.  J.  Ex.  204;  2  Dowl. 

N.  S.  769. 
ffBHen  v.  Clement,  16  M.  &  W.  166 ;  16  L.  J.  Ex.  77. 
BameU  v.  Allen,  1  F.  &  F.  125 ;  3  H.  &  N.  376 ;  27  L.  J.  Ex.  412 ; 
4  Jut.  N.  S.  488. 
The  defendant  charged  the  plaintiff,  a  pawnbroker  and  silversmith,  with 
"doffing":  an  innuendo,  "meaning  thereby  the  dishonourable  practice  of 
forbiahing  up  damaged  goods  and  pledging  them  with  other  pawnbrokers  as 
new,"  was  held  good. 

Hickinhotham  v.  Leach,  10  M.  &  W.  361 ;  2  Dowl.  N.  S.  270. 
The  words,  "  He  is  mainsworn,"  were  spoken  in  one  of  the  northern  counties 
vhere  "mainsworn "  is  equivalent  to  "  perjured "  (forsworn  with  his  hand  on 
^book).    Held  actionable. 

Slater  v.  Franks,  Hob.  126. 

And  see  Coles  v.  Haveland,  Cro.  Eliz.  250;  Hob.  12. 
A.  and  B.  were  partners,  and  were  conversing  with  the  defendant.    A.  said 
they  held  some  bills  on  the  plaintiffs'  firm;  the  defendant  said: — "You  must 
'ook  oat  sharp  that  they  are  met  by  them."    At  the  trial  B.  was  called  as  a 
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witness,  and  stated  these  facts.  The  counsel  for  the  plaintiffs  then  proposed 
to  ask  B. : — ''What  did  you  understand  by  that?"  But  the  question  was 
objected  to,  and  disallowed  by  the  judge  (Pollock,  C.B.).  The  jury  found 
a  verdict  for  the  defendant ;  and  the  Court  of  Exchequer  refused  to  grant  a 
new  trial. 

Dairies  and  another  v.  Hartley,  3  Exch.  200 ;  18  L.  J.  Ex.  81  ;  12 

Jur.  1093. 
OallagJier  v.  Murton,  (1888)  4  Times  L.  R.  304. 

Libel  complained  of : — *'  There  are  very  few  persons  in  society  who  do  not  look 
upon  the  whole  affair  to  be  got  up  for  a  specific  occasion,  and  consider  that  it  has 
been  neither  more  nor  less  than  a  '  plant.'  We  have  heard  it  roundly  asserted 
that  a  clerk  of  Mr.  Hamer,  the  notorious  lawyer,  was  placed  under  a  sofa  at  his 
lordship's  residence  when  the  Earl  of  Cardigan  called  there."  The  indictment 
stated,  *'  that  the  said  Thomas  Holt  used  the  words  '  a  plant '  for  the  purpose  of 
expressing  and  meaning,  and  the  said  words  used  by  him  were  by  divers,  to  wit, 
all  the  persons  to  whom  the  said  libel  was  published,  understood  as  expressing  and 
meaning,  an  artful  and  wicked  plan  and  contrivance  made  and  entered  into  by 
the  said  William  Paget,  Esq.,  and  other  persons  by  false  and  imfounded  testi- 
mony and  a  wrongful  and  wicked  perversion  of  facts  to  make  out,  support  and 
establish  the  said  charge,  and  by  concert  and  arrangement  falsely  to  fix  upon  the 
said  earl  the  commission  of  the  said  trespass  and  assault  for  the  purpose  of 
obtaining  divers  of  the  moneys  of  the  said  earl  to  the  use  of  the  said  William 
Paget,  Esq.,"  and  concluded  with  the  following  innuendo  : — '*  Thereby  then  and 
there  meaning  that  the  said  William  Paget,  Esq.,  had  with  other  persons  artfully 
and  wickedly  planned  and  contrived  to  make  a  false  and  unfoimded  charge 
against  the  said  earl  of  his  having  been  guilty  of  the  said  trespass  and  assault 
upon  the  said  wife  of  the  said  William  Paget,  Esq.,  and  to  make  out,  support  and 
establish  such  charge  by  the  false  and  imfounded  testimony  and  a  wicked  and 
wrongful  perversion  of  facts  for  the  purpose  of  extorting  and  obtaining  from  the 
said  earl  divers  of  his  moneys  to  the  use  of  the  said  William  Paget,  Esq."  A 
reporter  for  one  of  the  London  newspapers  was  called  to  define  *'  a  plant,"  and  his 
evidence  justified  the  innuendo.  The  recorder  left  it  to  the  jury  whether  they 
were  satisfied  that  the  word  **  plant "  bore  the  meaning  attributed  to  it  by  the 
prosecution ;  if  so,  the  passage  was  libellous.  Yerdict,  guilty. 
B.  V.  Thomas  Holt,  8  J.  P.  212. 

The  defendant,  the  editor  of  a  newspaper,  owed  plaintiff  money  under  an 
award ;  and  wrote  and  published  in  his  newspaper  these  words : — **  The  money 
will  be  forthcoming  on  the  last  day  allowed  by  the  award,  but  we  are  not  dis- 
posed to  allow  him  to  put  it  into  Wall  Street  for  shaving  purposes  before  that 
period."  *' Shaving"  in  New  York  means,  (i)  discoimting  bills  or  notes; 
(ii)  fleecing  men  of  their  goods  or  money  by  overreaching,  extortion,  and 
oppression.  The  declaration  contained  no  innuendo  alleging  that  the  words 
were  used  in  the  second  defamatory  sense.  Held  no  libel,  on  demurrer. 
Stone  V.  Cooper,  (1845)  2  Denio  (N.  Y.)  293. 

The  plaintiff,  an  outside  stockbroker,  sued  a  clergyman  in  the  Mayor's  (}ourt 
for  differences.  The  defendants,  in  commenting  on  the  action,  described  the 
plaintiff  as  a  *'  tout "  who  had  *'  landed  a  parson."  The  jury,  after  deliberating 
for  an  hour  and  a  half,  found  that  these  words  were  not  libellous. 

A$ch  V.  **  Financial  News,^*  Limited,  Times,  June  13th,  1893. 
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4.  Words  prim^  facie  Innocenty  but  capable  of  a  Defamatory 

Meaning. 

Where  the  defendant's  words,  if  taken  literally  in  the 
primary  and  obvious  meaning,  are  harmless,  it  is  still  open 
to  the  plaintiff  to  show  from  the  surrounding  circumstances, 
^c,  that  on  the  occasion  in  question  they  bore  a  secondary 
And  defamatory  meaning.  And  it  will  then  be  for  the  jury 
to  decide  which  meaning  the  hearers  or  readers  would  on 
the  occasion  in  question  have  reasonably  given  to  the  words. 
In  such  a  case,  however,  an  innuendo  is  essential  to  show 
the  latent  injurious  meaning.  Without  an  innuendo,  there 
wonld  be  no  cause  of  action  shown  on  the  record.  {Jacobs 
V.  SchmaltZj  62  L.  T.  121.)  And  such  innuendo  should  be 
carefully  drafted ;  for  on  it  the  plaintiff  must  take  his  stand 
at  the  trial.  He  cannot  during  the  course  of  the  case  adopt 
a  fresh  construction.  He  may,  it  is  true,  fall  back  on  the 
natural  and  obvious  meaning  of  the  words;  but  that  we 
assume  here  not  to  be  actionable.  And  such  innuendo 
must  be  specific ;  it  must  distinctly  aver  a  definite  action- 
able meaning.  A  general  averment,  such  as,  ^^  using  the 
words  in  a  defamatory  sense,"  or  *'  for  the  purpose  of  creat- 
ing an  impression  unfavourable  to  the  plaintiff,''  would  be 
insufiBcient.     (Cox  v.  Cooper,  12  W.  E.  75 ;  9  L.  T.  329.) 

The  words,  too,  must  be  fairly  susceptible  of  the  defama- 
tory meaning  put  upon  them  by  the  innuendo,  or  the  judge 
«tthe  trial  will  stop  the  case.  "  The  judge  must  decide  if 
the  words  are  reasonably  capable  of  two  meanings  ;  if  he  so 
decide,  the  jury  must  determine  which  of  the  two  meanings 
was  intended."  (Per  Sir  Montague  Smith,  6  App.  Cas.  at 
p.  158 ;  Jenner  and  another  v.  A'Bechett,  L.  K.  7  Q.  B.  11 ; 
41  L.  J.  Q.  B.  14 ;  Grant  v.  Yates,  (1886)  2  Times  L.  K. 
368.)  "  It  is  for  the  Court  to  determine  whether  the  words 
^d  are  capable  of  the  meaning  alleged  in  the  innuendo,  it 
18  for  the  jury  to  determine  whether  that  meaning  was  pro- 
peily  attached  to  them."     (Per  Lord  Herschell,  L.C.,  in  M 

Awtralian  Newspaper  Co.,  Limited  v.  Bennett,  (1894)  A.  C.  at 
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p.  287;  63  L.  J.  P.  C.  105;  70  L.  T.  597.)  And  the 
decision  of  the  jury  on  the  point  is  final  and  conclusive, 
unless  it  be  such  as  no  reasonable  men  could  have  found » 
{Webster  y.  Fnedeherg,  17  Q.  B.  D.  736 ;  55  L.  J.  Q.  B.  403  ; 
55  L.  T.  49 ;  posty  p.  653.) 

In  determining  this  question  the  jury  will  consider  the 
whole  of  the  circumstances  of  the  case,  the  occasion  of 
publication,  the  relationship  between  the  parties,  &c. 
{Churchill  v.  Gedney,  53  J.  P.  471.)  A  further  question 
of  fact  may  arise :  Were  there  any  facts  known  both  to 
speaker  and  hearer  which  would  reasonably  lead  the  latter 
to  understand  the  words  in  a  secondary  and  a  defamatory 
sense  ?  And  this  is  a  question  for  the  jury,  provided  there 
be  any  evidence  to  go  to  them  of  such  facts,  and  provided 
also  it  is  reasonably  conceivable  that  such  facts,  if  proved, 
would  have  induced  the  hearers  so  to  understand  the  words* 
{Capital  and  Counties  Bank  v.  Henty  and  SonSy  (C.  A.)  5 
C.  P.  D.  514 ;  49  L.  J.  C.  P.  830 ;  (H.  L.)  7  App.  Cas. 
741 ;  52  L.  J.  Q.  B.  232 ;  Ruel  v.  Tatnell,  29  W.  R.  172  ; 
43  L.  T.  507.)  Also  whenever  the  words  are  ambiguous^ 
or  the  intention  of  the  writer  equivocal,  subsequent  libels 
or  slanders  are  admissible  in  evidence  to  explain  the  mean- 
ing of  the  first,  or  to  prove  the  innuendoes,  even  although 
such  subsequent  publications  be  after  action  brought. 

Hence,  ''  if  the  defendant  can  get  either  the  Court  or  the  jury  to  be 
in  his  favour,  he  Bucceeds.  The  proBecutor  or  plaintiff  cannot  succeed 
unless  he  gets  both  the  Court  and  the  jury  to  decide  for  him."  (Per 
Lord  Blackburn,  7  App.  Cas.  at  p.  776.) 

Illu8tratio7i8. 

<<  He  is  a  healer  of  felons ; "  innuendo,  a  concealer  of  felons.    Held  actionable^ 

Pridham  v.  Tucker,  Yelv.  153;  Hob.  126;  Cart.  214. 
*'He  has  set  his  own  premises  on  fire."  These  words  are  primd  fucU 
innocent;  but  will  become  actionable,  if  it  be  averred  that  the  house  was 
insured,  and  that  the  words  were  intended  to  conyey  to  the  hearers  that  the 
plaintiff  had  purposely  set  fire  to  his  own  premises  with  intent  to  defraud 
the  insurance  office.  There  being  no  such  averment,  the  Court  arrested 
judgment. 

Sweetapj^le  v.  «/^Me,  5  B.  &  Ad.  27  ;  2  N.  &  M.  36. 
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CuUer  V.  Cutler,  10  J.  P.  169,  post,  p.  145. 

Jacobs  V.  Schmaltz,  (1890)  62  L.  T.  121 ;  6  Times  L.  R.  155,  post, 

p.  135. 

"She  secreted  one  and  sixpenoe  under  the  till,  stating,  '  These  are  not  times  to 

be  robbed.' "  No  innuendo.  There  being  nothing  to  show  that  the  I0.  Qd,  was 
not ber  own  money,  the  Court  arrested  judgment;  for,  though  special  damage 
was  aUeged,  it  was  not  the  necessary  and  natural  consequence  of  the  words,  as 
set  out  in  tbe  declaration. 

KeUy  V.  Partinffton,  5  B.  &  Ad.  645 ;  3  N.  &  M.  116. 
The  plaintiff,  Mary  Qnffiths,  was  a  butcher,  and  had  a  son,  Matthew.  Words 
spoken  by  defendant: — ''Matthew  uses  two  balls  to  his  mother's  steelyard; " 
innuendo,  "  meaning  that  plaintiff  by  Matthew,  her  agent  and  servant,  used 
improper  and  fraudulent  weights  in  her  said  trade,  and  defrauded  and  cheated 
in  her  said  trade."  After  verdict  for  the  plaintiff,  held  that  the  words,  as  stated 
and  explained,  were  actionable. 

GHffiths  V.  LewU,  7  a  B.  61 ;  8  Q.  B.  841 ;   14  L.  J.  Q.  B.  197;  15 
L.  J.  aB.  249;  9  Jur.  370;  10  Jur.  711. 
To  say  that  the  plaintiff  is  "Man  Friday"   to  another  is  not  actionable, 
without  an  innuendo  averring  that  the  term  imputed  undue  subserviency  and 
self-liumiliation. 

Forbes  v.  King,  2  L.  J.  Ex.  109 ;  1  Dowl.  672. 

See  WoodgaU  v.  Ridout,  4  F.  &  F.  202. 
Words  oomplained  of: — "The  old  materials  have  been  relaid  by  you  in  the 
asphalte  work  executed  in  the  front  of  the  Ordnance  Office,  and  I  have  seen  the  work 
done."  Innuendo,  *  *  that  the  plaintiff  had  been  guilty  of  dishonesty  in  his  trade  by 
laying  down  again  the  old  asphalte  which  had  before  been  used  at  the  entrance  of 
the  Oidnanoe  Office,  instead  of  new  asphalte  according  to  his  contract ;  "  and 
this  innuendo  was  held  not  too  large.    Verdict  for  the  plaintiff.    Damages,  40a. 

Baboneau  v.  Farrell,  Id  C.  B.  360 ;  24  L.  J.  C.  P.  9;  3  C.  L.  B.  42  ; 
1  Jur.  N.  S.  114. 
An  action  was  brought  for  the  following  libel  on  the  plaintiff  in  the  way  of 
his  trade: — '*  Society  of  guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers.  I  am  directed  to  inform  you  that  the  persons  using  the  firm  of 
Ooldstem  &  Co.  are  reported  to  this  society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof."  After  verdict  for  the  plaintiff,  the  Court 
anested  judgment,  because  there  was  no  averment  that  it  was  the  custom  of  the 
^ety  to  designate  swindlers  and  sharpers  by  the  term  *'  improper  persons  to 
be  members  of  this  society."  [There  was  an  innuendo,  **  meaning  thereby  that 
^plaintiff  was  a  swindler  and  a  sharper,"  &c.,  which  would  be  sufficient  now ; 
batbefoie  the  C.  L.  P.  Act,  1852,  s.  61,  an  innuendo  required  a  prefatory  aver- 
oi^nt  to  support  it.]  The  words  in  their  natural  and  obvious  meaning  were  held 
to  be  no  libel. 

QolMein  v.  Foss,  6  B.  &  C.  154;  1  M.  &  P.  402  ;  2  Y.  &  J.  146 ; 
9  D.  &  E.  197 ;  (in  Ex.  Ch.)  4  Bing.  489 ;  2  C.  &  P.  252. 

Capd  and  others  v.  Jones,  4  C.  B.  259 ;  1 1  Jur.  396. 
■LO  eay  of  a  merchant,  "  He  hath  eaten  a  spider,"  Mr.  Justice  Wild  said  was 
^onable  with  a  proper  averment  what  the  meaning  is.'*    But  the  report  does  i 

^^  Touchaafe  any  explanation  of  the  meaning.  ^ 

Franidyn  v.  BuUer,  (1636)  cited  in  Annxson  v.  BhfiM,  Carter,  214. 
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The  words  ''  'Ware  hawk  there ;  mind  what  you  are  about,"  will,  with  proper 
averments,  amount  to  a  charge  of  insolvenoy  against  the  plaintiff,  a  trader ;  and 
80  are  actionable. 

Orpivoad  y.  Barkea  (vel  Parkea)^  4  Bing.  261 ;  12  Moore,  492. 
The  plaintiff  was  a  grocer,  and  had  started  what  is  known  as  a  Christmas  club, 
to  which  he  endeavoured  to  obtain  1,000  subscribers.  The  defendant,  a  fellow- 
tradesman,  said  ''His  shop  is  in  the  market."  Innuendo,  ''meaning  thereby 
tliat  the  plaintiff  was  going  away,  and  was  guilty  of  fraudulent  conduct  in  his 
business,  inasmuch  as  he  had  received  subscriptions  from  members  of  the  club, 
well  knowing  that  they  would  be  unable  to  obtain  any  benefit  therefrom."  Held, 
that  the  words  not  being  in  themselves  defamatory,  and  there  being  no  evidence 
to  support  the  innuendo,  the  defendant  was  entitled  to  judgment. 

Euel  V.  Tainell,  43  L.  T.  507 ;  29  W.  R  172. 
The  defendant  said  to  an  upholsterer: — "  You  are  a  soldier ;  I  saw  you  in 
your  red  coat  doing  duty;  your  word  is  not  to  be  taken."  These  words  are 
prima  facie  not  actionable ;  but  it  was  explained  that  there  was  then  a  common 
practice  for  tradesmen  to  sham  enlisting  so  as  to  avoid  being  arrested  for 
debt.  The  words  were  therefore  held  actionable  as  damaging  the  credit  of  a 
trader. 

Ame  V.  Johnsoiiy  10  Mod.  111. 

Oostling  v.  BrookSy  2  F.  &  F.  76. 
The  defendant  said  of  the  plaintiff: — "  Foulger  trapped  three  foxes  in  Bidler*» 
wood."  These  words  are  primd  facit  not  actionable.  But  the  declaration  averred 
that  the  plaintiff  was  a  gamekeeper,  that  it  is  the  duty  of  the  gamekeeper  not  to 
kill  foxes,  that  the  plaintiff  was  employed  expressly  on  the  terms  that  he  would 
not  kill  foxes,  and  that  no  one  who  killed  foxes  would  be  employed  as  a  game- 
keeper. Held,  on  demurrer,  a  good  declaration ;  for  the  words  so  explained,  clearly 
imputed  to  the  plaintiff  misconduct  in  his  occupation,  and  were  therefore  action- 
able without  proof  of  special  damage. 

Foulger  v.  Newcomb,  L.  B.  2  Ex.  327  ;  36  L.  J.  Ex.  169 ;  15  W.  B. 

1181;  16L.  T.695. 

But  an  indictment  for  publishing  a  handbill,  "B.  Oakley,  of  Chillington, 

Game  and  Babbit  Destroyer,  and  his  wife,  the  seller  of  the  same  in  country  and 

town,"  was  quashed,  there  being  no  innuendo  explaining  the  words  or  showings 

that  they  implied  any  offence  or  referred  to  the  trade  or  calling  of  the  prosecutor. 

B,  V.  James  Yates,  12  Cox,  0.  0.  233. 
A  landlord  sent  to  his  tenants  a  notice: — "  Messrs.  Henty  and  Sons  hereby  give 
notice  that  they  will  not  receive  in  payment  any  cheques  drawn  on  any  of  the 
branches  of  the  Capital  and  Coimties  Bank."  Innuendo,  * '  meaning  thereby  that 
the  plaintiffs  were  not  to  be  relied  upon  to  meet  the  cheques  drawn  upon  them, 
and  that  their  position  was  such  that  they  were  not  to  be  trusted  to  cash  the 
cheques  of  their  customers."  Held,  that  the  words  in  their  natural  and  primary 
sense  were  not  libellous ;  that  the  onus  lay  on  the  plaintiffs  to  show  that  they 
conveyed  some  secondary  libellous  meaning ;  and  that  as  no  evidence  was  offered 
of  facts  known  to  the  tenants  which  could  recisonably  induce  them  to  tmder- 
stand  the  words  in  the  defamatory  sense  ascribed  to  them  by  the  innuendo, 
there  was  no  case  to  go  to  the  jury,  and  the  defendants  were  entitled  to 
judgment. 

Cajpital  and  Counties  Bank  v.  Henty  and  Sons,  (C.  A.)  5  C.  P.  D.  514 ; 
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49  L,  J.  C.  P.  830;  28  W.  E.  851 ;  43  L.  T.  651 ;  (H.  L.)  7  App. 

Cas.  741 ;  52  L.  J,  Q.  B.  232 ;  31  W.  R.  157 ;  47  L.  T.  662 ;  47 

J.  P.  214. 
Defendant  poeted  up  several  placards  which  ran  thus: — ''W.  Gee,  Solicitor, 
Bishop's  Stortford.  To  be  sold  by  auction,  if  not  previously  disposed  of  by 
prirate  contract,  a  debt  of  the  above,  amotmting  to  3,197^  due  upon  partnership 
and  mortgage  transactions."  There  was  no  innuendo.  Bramwell,  B.,  told  the 
JQiy  that  in  his  opinion  this  was  no  libel,  *' because  it  was  not  libellous  to 
publish  of  another  that  he  owed  money ; "  and  the  jury  returned  a  verdict  of 
Not  guilty. 

B.  V.  Coghlaji,  (1865)  4  F.  &  F.  316. 

The  surronnding  circumstances  and  the  time  and  place 
of  publication  may  often  materially  assist  the  jury  in  arriving 
at  the  true  meaning  of  the  words. 

lUtistrations. 

The  defendants  published  what  was  perfectly  true,  that  judgment  had  been 
recovered  against  the  plaintiff  in  the  County  Court  for  21L  Is.  Od.  But  they 
published  it  in  a  trade  gazette  by  the  side  of  "  Bankruptcy  Notices  "  and  items  as 
to  "Bills  of  Sale ;  "  and  it  was  held  that  the  jury  might  properly  find  that  the 
words  80  published  implied  that  the  plaintiff  was  unable  to  satisfy  the  said 
JTidgment  or  to  pay  his  just  debts. 

WilUajM  V.  Smith,  (1888)  22  Q.  B.  D.  134 ;  58  L.  J.  Q.  B.  21 ;  37 
W.  B.  93 ;  59  L.  T.  757. 
The  result  would  have  been  otherwise,  had  a  proper  note  been  prefixed  to  the 
extract,  as  in 

Searles  v.  Scarlett,  (1892)  2  a  B.  56;  61  L.  J.  Q.  B.  573 ;  40  W.  E. 
696 ;  66  L.  T.  837  ;  56  J.  P.  789 ;  8  Times  L.  E.  562. 
So  where  a  wax  figure  of  the  plaintiff  was  placed  at  the  threshold  of  the 
"Chamber  of  Horrors,"  and  in  close  proximity  to  images  of  Mrs.  Maybrick, 
^^y  and  Scott,  the  Court  held  that  it  was  open  to  the  jury  to  find  that  the 
Pendants  intended  their  visitors  to  draw  from  these  surroundings  an  inference 
'^mm  to  the  plaintiff. 

Mcmvm  v.  Tusaauda,  Limitedy  (1894)  1  Q.  B.  671 J  63  L.  J.  Q.  B.  454 ; 

70  L.  T.  335 ;  9  R.  177. 

"Hie  defendants  published  in  their  newspaper,  in  the  list  of  **  Births,"  that 

^  H.  had  given  birth  to  twins.    Many  who  read  the  advertisement  knew  that 

^'  and  Mrs.  M.  had  only  been  married  one  month.    Held,  that  the  words 

*^^ted  to  a  charge  of  unchastity,  and  were  therefore  actionable. 

Morrison  v.  Bitchie  &  Co.,  (1902)  4  F.  645  (a.  of  Session). 

Tie  plaintiff  may  also  aver  in  his  Statement  of  Claim  that 
^^  words  were  spoken  ironically ;  and  it  will  then  be  a  i 

^^estion  for  the  jury  whether  the  words  were  so  spoken. 
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Illiuttrations. 

Ironical  praise  may  be  a  libel;  e,g,,  calling  an  attorney  '*  an  honest  lawyer.'* 

Boyckll  v.  Jones,  4  ^.  &  W.  446 ;  1  H.  &  H.  408 ;  7  Dowl.  210.  . 
It  is  actionable  to  say  ironically,  "  You  will  not  play  the  Jew  or  the  hypocrite." 

a.  V.  Garret  {Sir  Baptist  Hicks'  Case),  Hob.  215  ;  Popham,  139. 
Ironical  advice  to  the  Lord  Keeper  by  a  country  parson,  *'  to  be  as  wise  as 
Lord  Somerset,  to  manage  as  well  as  Lord  Haversham,  to  love  the  Church  as  well 
as  the  Bishop  of  Salisbury,"  &c.,  is  actionable. 

B.  V.  Dr.  Brown,  11  Mod.  86;  Holt,  425. 


5.   Words  incapable  of  a  Defamatory  Meaning. 

But  where  the  words  can  bear  but  one  meaning,  and  that 
is  obviously  not  defamatory,  then  no  innuendo  or  other 
allegation  on  the  pleadings  can  make  the  words  defamatory ; 
no  action  lies ;  and  the  judge  at  the  trial  should  enter  judg- 
ment for  the  defendant  and  not  permit  the  case  to  go  to 
the  jury.  No  parol  evidence  is  admissible  to  explain  the 
meaning  of  ordinary  English  words,  in  the  absence  of  any 
evidence  to  show  that  in  the  case  before  the  Court  the  words 
do  not  bear  their  usual  signification.  ^^  It  is  not  right  to 
say  that  a  judge  is  to  affect  not  to  know  what  everybody 
else  knows — the  ordinary  use  of  the  English  language." 
(Per  Brett,  J.,  1  C.  P.  D.  572.)  The  fact  that  actual 
damage  has  followed  from  the  publication  is  immaterial 
in  considering  what  is  the  true  construction  of  the  words. 
(Per  Lord  Coleridge,  C. J.,  2  C.  P.  D.  150.)  Except,  perhaps, 
as  showing  that  one  person  at  all  events  understood  the 
words  in  a  defamatory  sense.  ''It  shall  be  adjudged  ex 
effectu  dicendi.*'  (Per  Jones  and  Croke,  JJ.,  in  Southold  v. 
Daunston^  Cro.  Car.  269.) 

Illustrations. 

Words  complained  of : — ^*  He  was  the  ringleader  of  the  nine  hours'  system,*' 
^'  He  has  ruined  the  town  by  bringing  about  the  nine  hours*  system,"  &c.  The 
declaration  contained  no  innuendo,  and  no  sufficient  averment  that  the  words 
were  spoken  of  the  plaintiff  in  the  way  of  his  trade,  and  on  demurrer,  was 
held  bad. 

Miller  v.  David,  L.  E.  2  C.  P.  118 ;  43  L.  J.  C.  P.  84 ;  22  W.  E.  332 ; 
30  L.  T.  68. 
Words  complained  of :  We  are  requested  to  state  that  the  honorary  secretary 
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of  tlie  Tichbome  Defence  Pund  is  not  and  never  was  a  captain  in  the  Boyal 
ArtiUery,  as  he  has  been  erroneously  described.*'  Innuendo,  that  the  plaintiff  was 
«n  impostor,  and  had  falsely  and  fraudulently  represented  himself  to  be  a  captain 
in  the  Boyal  Artillery.  Bovill,  C.J.,  held  that  the  words  were  not  reasonably 
capable  of  the  defamatory  meaning  ascribed  to  them  by  the  innuendo,  and  non- 
suited the  plaintiff.    Held,  that  the  nonsuit  was  right. 

Hunt  V.  Ooodlake,  43  L.  J.  0.  P.  64 ;  29  L.  T.  472. 

A  board  of  guardians  published  the  following  advertisement : — *'  Cork  Union. 

To  Solicitors.    The  Cork  Board  of  Guardians  will,  at  their  next  meeting,  appoint 

a  SQlidtor,  other  than  the  late  solicitors,  to  do  all  the  legal  business  of  the 

Union,"  &c.     An  action  of  libel  was  commenced  by  the  late  solicitors  of  the 

Board.    Held,  that  the  words  were  not  libellous  per  ««,  and  that,  in  the  absence 

of  legal  evidenoe.of  extrinsic  facts  proper  to  be  submitted  to  the  jury  as  proof 

of  a  libellous  tendency,  the  defendants  were  entitled  to  judgment. 

O'Hea  V.  Chuirdiam  of  Cork  Ufiim,  32  L.  B.  Ir.  629. 

The  plaintiff  was  a  certificated  art  master,  and  had  been  master  at  the  Walsall 

Science  and  Art  Institute.    His  engagement  there  ceased  in  June,  1874,  and  he 

then  started,  and  became  master  of,  another  school  which  was  called  **The 

Walsall  Government  School  of  Art,"  and  was  opened  in  August.    In  September 

the  foUowing  advertisement  appeared  in  the   Walsall  Observer,  signed  by  the 

defendants,  as  chairman,  treasurer,  and  secretary  of  the  institute  respectively : — 

*'  Walsall  Science  and  Art  Institute.    The  public  are  informed  that  Mr.  Mulligan's 

connection  with  the  institute  has  ceased,  and  that  he  is  not  authorised  to  receive 

sobscriptions  on  its  behalf."    The  declaration  set  out  this  advertisement  with  an 

innuendo,  *'  meaning  thereby  that  the  plaintiff  falsely  assumed  and  pretended  to 

be  anthorised  to  receive  subscriptions  on  behalf  of  the  said  institute."   At  the  trial, 

Qoain,  J.,  directed  a  nonsuit  on  the  ground  that  the  advertisement  was  not  capable 

of  the  de&matory  meaning  attributed  by  the  innuendo.    Held,  that  the  nonsuit 

was  right ;  that  the  advertisement  was  not  capable  of  any  defamatory  meaning. 

Mulligan  v.  Cole  and  others,  L.  B.  10  Q.  B.  549;  44  L.  J.  Q.  B.  153; 

33  L.  T.  12. 
Brent  Y.  Spratt,  Times,  Feb.  3rd,  1882,  anU,  p.  61. 
Baven  v.  Stevens  Jt  Sons,  (1886)  3  Times  L.  B.  67. 
A  dispute  having  arisen  between  the.defendants  and  their  agent,  the  plaintifF, 
u  to  one  email  item  in  the  plaintiffs  accounts,  the  defendants  sent  the  plaintiff 
a  poetcaid  in  the  following  words : — '  *  Settlement.    If  you  do  not  remit  by  return 
the  matter  will  be  handed  to  our  Dublin  solicitora."    There  was  no  evidence  to 
show  that  anyone  who  saw  the  postcard  understood  it  in^a  libellous  sense.    Held, 
that  the  judge  at  the  trial  acted  rightly  in  directing  a  verdict  for  the  defendants. 
McCann  v.  Edinburgh  Roper ie  Co,,  28  L.  B.  Ir.  24. 
The  plaintiff  resigned  his  agency  for  the  defendant  company.    The  defendants 
sent  out  a  circular  stating  that  his  agency  had  "  been  closed  by  the  directors." 
Innuendo,  '*  that  the  plaintiff  had  been  dismidsed  by  the  defendants  from  his 
employment  as  their  agent  for  some  reason  discreditable  to  him."    After  a  verdict 
{or  the  plaintiff  it  was  held  by  the  House  of  Lords  that  the  words  were  incapable 
01  a  libellous  meaning. 

Ntvill  V.  Fine  Art  and  General  Lisurance  Co.,  Limited,  (1897)  A.  C« 

68 ;  66  L.  J.  Q.  B.  195 ;  75  L.  T.  606 ;  61  J.  P.  500. 
Eavard  v.  Corbett  and  others,  (1899)  15  Times  L.  B.  222. 
O.L.B.  K 
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Cebtainty. 

But  even  where  the  meaning  of  the  defendant's  words  is 
clear  or  has  been  ascertained,  the  question  remains : — ^Has 
he  said  enough  ?  Was  the  imputation  sufficiently  definite 
to  injure  the  plaintiff's  reputation  ?  Is  it  clear  that  it  is  the 
plaintiff  to  whom  it  referred  ?  Unless  these  questions  can 
be  answered  in  the  affirmative,  no  action  lies.  There  must 
be  a  specific  imputation  cast  on  the  person  suing. 

"  In  every  action  on  the  case  for  slanderous  words,  two 
things  are  requisite : 

1.  That  the  person  who  is  scandalised  is  certain  ; 

2.  That  the  scandal  is  apparent  by  the  words  them- 
selves. .  •  .  As  an  innuendo  cannot  make  the  person  certain 
which  was  incertain  before,  so  an  innuendo  cannot  alter 
the  matter  or  sense  of  the  words  themselves."  {James  v. 
RutUch,  4  Kep.  17  b.) 

This  is  clearly  only  a  part  of  the  construction  of  the  words ;  but 
it  is  convenient  to  collect  the  cases  under  a  separate  head,  which 
may  be  denoted  by  the  well-known  pleading  phrase  certainty. 
Often  the  only  question  of  construction  arising  in  a  case  may  be  one 
of  certainty. 

The  Court  formerly  expected  to  be  assisted  in  dealing  with  the 
question  by  a  variety  of  minute  averments  in  the  plaintiff's  declara- 
tion. Thus  it  was  necessary  that  there  should  be  a  coUoquium,  an 
averment  that  the  defendant  was  speaking  of  the  plaintiff,  as  well  as 
constant  innuendoes  in  the  statement  of  the  words  themselves,  "  he 
(meaning  thereby  the  plaintiff)."  So,  too,  many  other  allegations 
were  required  describing  the  locality,  the  relationship  between  the 
various  persons  mentioned,  and  all  the  surrounding  circumstances 
necessary  to  fully  understand  the  defendant's  words.  And  these 
matters  could  not  properly  be  proved  at  the  trial  unless  they  were 
set  out  on  the  record ;  or  if  they  were,  and  the  plaintiff  had  a 
verdict,  the  Court  would  subsequently  arrest  judgment  on  the  ground 
that  it  did  not  appear  clearly  on  the  face  of  the  record  that  the 
words  were  actionable.  And  this  technicality  was  carried  to  an 
absurd  extent.  Thus,  where  the  defendant  said,  ''Thou  art  a 
murderer,  for  thou  art  the  fellow  that  didst  kill  Mr.  Sydnam's 
man,"  the  Court  6t  Exchequer  Chamber,  on  error  brought,  arrested 
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jadgment,  because  there  was  no  averment  that  any  man  of  Mr. 
Sydnam's  had  in  fact  been  killed.     (Barrons  v.  Bally  (1614)  Gro. 
Jac.  881.    See  Ratcliff  v.   Michael^   ib.;  and   Upton  v.  Pinfold^ 
Gomyns,  267.)     Had  the  words  been  '*and  thou  art/'  instead  of 
**for  thou  art/'  the  plaintiff  would  probably  have  been  allowed  ta 
recover.     (See  Minors  v.  Leeford,  Gro.  Jac.  114.)     Again,  in  BaU  v. 
Boane^  (1598)  Gro.  Eliz.  808,  the  words  were :  ''  There  was  never  a 
robbery  committed  within  forty  miles  of  Wellingborough  but  thou 
hadst  thy  part  in  it."    After  a  verdict  for  the  plaintiff,  the  Gourt 
arrested  judgment,  '' because  it  was  not  averred  there  wm  any 
robbery  committed  within  forty  miles,  &c.,  for  otherwise  it  is  no 
Blander."    So  in  Foster  v.  Browning^  (1625)  Gro.  Jac.  688,  where 
the  words  were,  ''  Thou  art  as  arrant  a  thief  as  any  is  in  England," 
the  Court  arrested  judgment,  because  the  plaintiff  had  not  averred 
"  that  there  was  any  thief  in  England."     (See  also  Johnson  v.  Sir 
John  Aylmer^  Gro.  Jac.  126 ;  Sir  Thomas  Holt  v.  Astrigg,  Gro.  Jac. 
184 ;  Slocomb's  C(ue,  Gro.  Gar.  442.)     But  the  climax  was  reached 
in  a  case  cited  in  Daq/  v.  Clinchy  (1661)  Sid.  58,  where  the  defen- 
dant had  said  to  the  plaintiff,  **  As  sure  as  God  governs  the  world, 
or  King  James  this  kingdom,  you  are  a  thief."    After  verdict  for 
the  plaintiff,  the  defendant  moved  in  arrest  of  judgment,  on  the 
ground  that  there  was  no  averment  on  the  record  that  God  did 
govern  the  world,  or  King  James  this  kingdom.     But  here  the 
Coart  drew  the  line,  and  held  that  '*  these  things  were  so  apparent " 
that  neither  of  them  need  be  averred.    And  even  in  the  last  century 
instances  of  similar  technicality  were  not  wanting,  though  their 
abfiordity  was  not  so  flagrant.     Thus  in  Solomon  v.  Lawson,  8  Q.  B. 
828;  15  L.  J.  Q.  B.  258 ;  10  Jur.  796,  the  libel  consisted  of  two 
letters  to  the  Times;  the  first  made  a  charge  generally  on  ''the 
anthorities"  at  St.  Helena;  the  second  letter  brought  it  home  to 
the  plaintiff  in  particular.     Neither  letter  was  thus  a  complete  libel 
in  itself.    In  the  first  count  of  the  declaration  the  first  letter  was 
hdly  set  out ;  in  the  second  count  both  letters  were  set  out  verbatim. 
The  first  count  was  held  bad,  because  it  set  out  only  half  the  libel. 
The  second  count  was  also  held  bad,  because  the  pleader  in  setting 
oat  the  first  letter  for  the  second  time  had  introduced  it  with  the 
words  *'  in  substance  as  follows."     The  Gourt  decided  that  it  ought 
to  have  been  set  out  verbatim :  so  it  was  ;  but  because  the  pleader 
^  he  had  only  set  out  the  substance,  judgment  was  arrested. 
Lord  Denman  would,  it  seems,  have  given  judgment  for  the  plaintiff 
had  the  pleader  used  the  word  "  tenour  "  instead  of  ''  substance.*' 
Bo,  too,  in  Angle  v.  Alexander,  7  Bing.  119 ;  1  Cr.  &  J.  148 ;  4 
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M.  &  P.  870 ;  1  Tyrw,  9,  the  words  were  thus  set  out  with  iimaen- 
does  in  the  declaration  :  ^*  You  "  (meaning  the  said  plaintiff)  "are  a 
regular  prover  under  bankruptcy"  (meaning  that  the  said  plaintiff 
was  accustomed  to  prove  fictitious  debts  under  commissions  of 
bankruptcy) ;  ''you  are  a  regular  bankrupt-maker  ;  if  it  was  not  for 
some  of  your  neighbours  your  shop  would  look  queer."  And  the 
Court  arrested  judgment  because  there  was  no  prefatory  averment 
that  the  defendant  had  been  accustomed  to  employ  the  words 
''  proven  under  bankruptcy  "  in  the  meaning  set  out  in  the 
innuendo.  (See  also  Ooldstein  v.  Foss  and  another,  6  £.  &  C.  164 ; 
4Bing.  489;  9D.  (feE.  197;  2  C.  it  P.  262  ;  1  M.  &  P.  402  ;  2  Y. 
&  J.  146 ;  and  other  cases  cited  ante,  p.  118.) 

But  by  sect.  61  of  the  Common  Law  Procedure  Act,  1862,  the 
colloquium  and  all  other  preliminary  averments  were  rendered 
unnecessary.  And  now  Order  XIX.  r.  4  requires  that  only  material 
facts  need  be  stated  in  the  pleadings.  The  pleader  must  judge  what 
facts  are  material ;  and  he  will  also  insert  averments  which,  though 
not  essential,  will  help  to  make  the  case  clear  by  explaining  what  is 
to  follow  (as  in  Foidger  v.  Newcomb,  L.  B.  2  Ex.  827 ;  36  L.  J.  Ex. 
169 ;  15  W.  B.  1181 ;  16  L.  T.  695).  But  where  the  plaintiff  is 
suing  for  words  spoken  of  him  in  the  way  of  his  office,  profession,  or 
trade,  there  it  is  absolutely  necessary  to  aver  that  at  the  time  when 
the  words  were  spoken  the  plaintiff  held  such  office,  or  carried  on 
such  profession  or  trade.  And  there  should  also  be  an  averment 
that  the  words  were  ^spoken  of  the  plaintiff  in  the  way  of  his  office, 
profession,  or  trade. 


1.  Certainty  of  the  Imputation. 

Where  spoken  v^ords  are  sought  to  be  made  actionable,  as 
charging  the  plaintiff  with  the  commission  of  a  crime,  we 
have  seen  that  a  criminal  offence  must  be  specifically  im- 
puted. It  vriiU  not  be  sufficient  to  prove  words  which  only 
amount  to  an  accusation  of  fraudulent,  dishonest,  vicious, 
or  immoral,  but  not  criminal,  conduct.  Still  it  is  not 
necessary  that  the  alleged  crime  should  be  stated  with  all 
the  technicality  or  precision  of  an  indictment ;  it  is  enough 
if  the  crime  be  imputed  in  the  ordinary  language  usually 
employed  to  denote  it  in  lay  conversation.  Again,  if 
criminal  conduct  be  distinctly  imputed,  it  is  not  necessary 
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io  specify  the  kind  of  crime  imputed.  All  that  is  requisite 
is  that  the  bystanders  should  clearly  understand  that  the 
plaintiif  is  charged  with  the  commission  of  a  crime.  ''The 
meaning  of  the  words  is  to  be  gathered  from  the  vulgar  im- 
port, and  not  from  any  technical  legal  sense."  (Per  Buller,  J., 
in  Colman  v.  Godtciuj  3  Dougl.  91 ;  2  B.  &  C.  285,  n.) 

Bnt  spoken  words  which  merely  impute  a  criminal  in- 
tention  or  design  are  not  actionable,  if  no  criminal  act  be 
directly  or  indirectly  alleged.  So,  too,  words  of  mere 
suspicion,  not  amounting  to  an  assertion  of  guilt,  are  not 
actionable ;  and  no  innuendo  can  make  them  so.  (See 
ante,  pp.  Ill,  113.) 

Illustrations. 

Oenerdl  Criminal  Conduct. 

The  following  words  have  been  held  sufficient : — 

"  Toa  have  done  many  things  for  which  you  ought  to  be  hanged,  and  I  will 
baye  you  banged." 

Francis  v.  Boose,  3  M.  &  W.  191 ;  7  L.  J.  Ex.  66;  1  H.  &  H.  36. 
Tempest  v.  Chambers,  1  Stark.  67. 
CurtU  V.  Curtis,  10  Bing.  477 ;  4  M.  &  Scott,  337. 
"  I  will  lock  you  up  in  Gloucester  gaol  next  week.    I  know  enough  to  put 
you  there." 

Webb  Y.  Beavan,  11  Q.  B.  D.  609 ;  52  L.  J.  a  B.  544 ;  49  L.  T.  201  ; 
47  J.  P.  488. 
No  innuendo  is  necessary  in  such  cases,  or  in  any  case  where  the  words  plainly 

■ 

Q&pote  a  crime.  If  any  were  necessary,  an  innuendo,  "meaning  thereby  that 
the  plaintiff  bad  been  guilty  of  a  criminal  offence,"  is  sufficient  without  specifying 
vkt  particular  crime  is  meant. 

Webb  V.  Beaifan,  suprd, 

Saunders  y.  Edwards,  1  Sid.  95. 

Kinnahan  v.  McCtUlagh,  Ir.  B.  11  C.  L.  1. 

Francis  ▼.  Boose,  ubi  supra. 

Treason. 

"^  following  words  have  been  held  sufficiently  definite  to  constitute  a  charge 
^  veason,  or  at  least  of  sedition,  and  therefore  actionable : — 
"Thy  master  is  no  true  subject." 

Waldegrave  v.  Agas,  Cro.  Eliz.  191 ;  1  Boll.  Abr.  75. 
Sed  quatre,  Fowler  y.  Aston,  Cro.  Eliz.  268 ;  1  Boll.  Abr.  43. 
,    Thou  hast  committed  treason  beyond  the  seas ; "  for  there  is  a  yiolent 
^vnent  that  he  committed  treason  to  the  State  here,  and  not  to  a  foreign 

Lewis  y.  Coke,  Cro.  Jac.  424. 
oonsented  to  the  late  rebels  in  the  North." 
StapleUm  y.  Erier,, Oio.  Eliz.  251. 
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"  Thou  art  a  rebel,  and  all  that  keep  fliee  company  are  rebels,  and  tkoa  art 
not  the  Queen's  friend." 

Bediton  y.  Eliot,  Cro.  Eliz.  638 ;  1  Boll.  Abr.  49. 
*'  Thou  art  an  enemy  to  the  State." 

Charter  v.  Peter,  Cro.  Eliz.  602. 
'*  He  doth  hold  constant  correspondency  with  the  CavilUers." 

Trevilian  v.  Welman,  (1654)  Style,  400. 
"  He  has  the  Pretender's  picture  in  his  room,  and  I  saw  him  drink  his  health. 
And  he  said  he  had  a  right  to  the  crown." 

Fry  V.  Can^e,  (1724)  8  Mod.  283. 

Hmo  V.  iVtn,  (1702)  Holt,  652 ;  7  Mod.  107  ;  2  Ld.  Baym.   812 ; 
2  Salk.  694  ;  1  Brown,  Py.  G.  64. 
'*  Thou  hast  made  a  seditious  sennon,  and  moTsd  the  people  to  sedition  this 
day." 

PhilipB  {B.  D.)  V.  Badby  (1582),  cited  4  Bep.  19. 
But  to  say  merely,  **  Thou  art  a  rebel,"  was  adjudged  not  actionable. 
Fountain  v.  B<xjei'$,  (1601)  C!ro.  Eliz.  878. 

Murder, 

So  it  is  a  sufficient  charge  of  murder  to  say : — 
**  Thou  hast  killed  thy  master's  cook." 

Cooper  V.  Smith,  Cro.  Jac.  423;  1  BolL  Abr.  77. 
*'  I  am  thoroughly  convinced  that  you  are  guilty  of  the  death  of  Daniel  Dolly, 
and  rather  than  you  should  want  a  hangman  I  will  be  your  executioner." 
Peake  v.  Oldham,  Cowp.  275 ;  2  Wm.  Bl.  959. 
**  Ke3rmer  is  a  base  gentleman,  and  hath  had  four  or  five  children  by  Ann,  his 
own  maid,  and  hath  either  killed  them  or  procured  them  to  be  killed." 
Keymer  v.  Clark,  (1625)  Latch,  159;  1  Boll.  Abr.  75. 
But  it  is  not  sufficient  to  say : — 

'*  Hezt  seeks  my  life."     "  Because  he  may  seek  lus  life  lawfully  upon  just 
cause." 

Htoct  y.  Yeomans,  4  Bep.  15. 
'*  He  was  the  cause  of  the  death  of  Dowland's  duld,"  because  a  man  might 
innocently  cause  the  death  of  another  by  accident  or  misfortune. 
Miller  v.  Buckdon,  2  Buls.  10. 
*'Thou  wouldst  have  killed  me,"  for  here  a  murderous  intention  only  is 
imputed. 

Dr.  Poe'a  Case,  1  Vin.  Abr.  440,  cited  in  2  Buls.  206. 

Forgery^ 

The  following  words  have  been  held  a  sufficient  charge  of  forgery  :— 
<<  This  is  a  counterfeit  warrant  made  by  Mr.  Stone." 

Stone  V.  Smalcombe,  Cro.  Jac  648. 
*'Thou  hast  forged  a  privy  seal,  and  a  commission."    Per  cur.  "  'A  com- 
mission '  shall  be  intended  the  king's  commission,  under  the  privy  seaL" 

Baal  V.  Baggerley,  Cro.  Car.  326. 
'*  Tou  forged  my  name,"  although  it  is  not  stated  to  what  deed  or  instrument 

Jones  V.  Heme,  2  Wils.  87. 

Overruling  Anon,,  3  Leon,  231 ;  1  BolL  Abr«  65. 
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Arson, 

**Ineyer  set  my  premises  on  fire,"  was  held  sufficiently  clear  in 

Cviler  v.  Cutier,  10  J.  P.  169. 

But  see  Swedapple  v.  Jesse,  5  fi.  &  Ad.  27 ;  2  N.  &  M.  36. 

Barham's  Case,  4  Bep.  20;  Tely.  21. 
"  Did  he  have  a  fire  twice  ?    He  is  a  funny  fellow."    Held,  insufficient  in  the 
alienee  of  a  proper  innuendo. 

Jacobs  y.  Schmaltz,  (1890)  62  L.  T.  121 ;  6  Times  L.  B.  155. 

Embezzlement, 

"He  made  a  few  hundreds  in  my  service— God  only  knows  whether  honestly 
or  otherwise,"  is  a  sufficient  imputation  of  embesszlement. 

Clegg  v.  Laffer,  3  Moore  &  Sc.  727 ;  10  Bing.  250, 

Larceny, 

The  following  words  are  a  sufficient  charge  of  larceny : — 
"  Baker  stole  my  box- wood,  and  I  will  prove  it."  It  was  argued  that  it  did  not 
appear  from  Ihe  words  that  the  box-wood  was  not  growing ;  and  that  to  out  down 
and  remove  growing  timber  is  a  trespass  only,  not  a  larceny.  But  the  Court 
gave  judgment  for  the  plaintiff,  holding  that  *'  ex  vi  termini "  stealing  **  did 
import  felony." 

Baker  v.  Pierccy  2  Ld.  Eaynu  959 ;  6  Mod,  23 ;  Holt,  654. 
Overruling  Mason  v.  Thompson,  Hutt  38. 
Gybbons  asked  May :  *<  Have  you  brought  home  the  forty  pounds  you  stole  ?  *' 
Md^  that  an  action  lay. 

May  V.  Oybbons,  Cro.  Jac.  568. 
"  Thou  hast  stolen  our  bees,  and  thou  art  a  thief."    After  verdict  it  waa  con- 
tended that  larceny  cannot  be  committed  of  bees,  unless  they  be  hived ;  but  the 
Court  held  that  the  subsequent  words  * '  thou  art  a  thief  "  showed  that  the  larceny 
imputed  was  of  such  bees  as  could  be  stolen. 

Tihbs  V.  Smith,  3  Salk.  325;  Sir  Thos.  Baym.  33. 
Minors  v.  Lee  ford,  Cro.  Jac.  114. 
"Thou  art  a  com-stealer  "  held  sufficient,  in  spite  of  the  objection  *'  that  it 
might  be  that  the  com  was  growing,  and  so  no  felony." 
Anon.,  (1597)  Oro.  Eliz.  563. 
5TOi«A  V.  Ward,  (1624)  Cro.  Jac.  674. 
So  a  charge  of  being  **  privy  and  consenting  to  "  a  larceny  is  actionable. 

M<^  et  ux,  V.  Butler,  Oro.  Car.  236. 
"  He  is  a  pickpocket ;  he  picked  my  pocket  of  my  money,"  was  once  held  an 
mmfBcient  charge  of  larceny. 

Watts  V.  Byrnes,  2  Lev.  51 ;  1  Ventr.  213;  3  Salk.  325. 
But  now  this  would  clearly  be  held  sufficient 
Baker  v.  Pierce,  supra. 
Stebbing  v.  Warner,  11  Mod.  255. 
"  He  waa  put  into  the  round-house  for  stealing  ducks  at  Crowland." 

Beavor  v.  Hides,  2  Wilson,  300.  j 

**  Tou  have  been  cropped  for  felony."  M 

Wiley  V.  Campbell,  5  Monroe  (19  Kentucky),  396. 
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But  it  is  not  actionable  to  say — 
**  Tou  as  good  as  stole  the  canoe.'* 

StoJcts  V.  Areyy  8  Jones  (North  Carolina),  66. 
Or,  "  A  man  that  would  do  that  would  steal." 

Steta  V.  Kemhie,  27  Penn.  St.  (3  Casey)  112. 
Or,  **  If  you  have  got  money  you  stole  it.    I  believe  you  will  steal." 

McKee  v.  Ingalls,  4  Scam.  (Illinois)  30. 

Receiving  Stolen  Goofls, 

To  say, ''  I  have  been  robbed  of  three  dozen  winches ;  you  bought  two,  one  at 
38,,  one  at  2«. ;  you  knew  well  when  you  bought  them  that  they  cost  me  three 
times  as  much  making  as  you  gave  for  them,  and  that  they  oould  not  have  been 
honestly  come  by,"  is  a  sufficient  charge  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen. 

[An  indictment  which  merely  alleged  that  the  prisoner  knew  the  goods  were 
not  honestly  come  by  would  be  bad*    R,  v.  Wilson^  2  Mood.  C.  C.  52.] 

Alfred  v.  Farlow,  8  Q.  B.  854 ;  15  L.  J.  Q.  B.  258 ;  10  Jur.  714. 

Ctnrke^B  Case  de  Dorchester,  2  Belle's  Eep.  136. 

King  v.  Bctgg,  Cro.  Jac.  331. 

Bigamy, 

Mrs.  Homing  was  sister  to  Mr.  Alleyne.  The  defendant  said : — **  It  has  been 
ascertained  beyond  all  doubt  that  Mr.  Alleyne  and  Mrs.  Homing  are  not  brother 
and  sister,  but  man  and  wife."  Hefd,  that  it  was  open  to  the  jury  to  construe 
this  as  a  charge  of  bigamy  as  well  as  of  incest. 

Heming  and  wife  v.  Poiver,  10  M.  &  W.  564. 

Perjury, 

"I  will  make  thee  an  example,  for  a  perjured  knave." 

Comyns'  Digest,  Defamation  E.  1. 
**  You  are  forsworn,"  without  more,  is  insufficient. 
Stanhope  v.  Blith,  (1585)  4  Bep.  15. 
HoU  V.  Scholefield,  6  T.  B.  691. 
Hall  V.  Weedo7i,  8  D.  &  E.  140. 
But  to  write  and  publish  that  they  *'  did  not  scruple  to  turn  affidavit-men  "  is 
sufficient. 

Roach  V.  Garvany  Re  Read  and  Huggonaon,  (1742)  2  Atk.  469  ;  2  Dick. 
794. 
*'  Thou  art  forsworn  in  a  court  of  record,  and  that  I  will  prove,"  was  held 
sufficient,  though  it  was  argued  after  verdict  that  he  might  only  have  been 
talking  in  the  court-house  and  so  forsworn  himself;  but  the  Court  held  that  the 
words  would  naturally  mean  forsworn  while  giving  evidence  in  some  judicial 
proceeding  in  a  court  of  record. 

Ceely  v.  Hoskins,  (1639)  Cro.  Car.  509,  practically  overruling 

Bratan  v.  Michael,  (1595)  Cro.  Eliz.  375. 

Plaintiff  had  recently  given  evidence  in  an  action  against  defendant,  who 

thereupon  wrote  and  published  of  him  : — * '  The  man  at  the  sign  of  the  Bible  is  no 

slouch  at  swearing  to  an  old  story."    Held,  that  if  these  words  did  not  amount 

to  a  charge  of  actual  perjury,  they  at  least  imputed  that  he  swore  with  levity 
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without  dne  regard  to  the  solemnity  of  an  oath,  and  therefore,  being  written, 
weie  actionable. 

SUde  V.  Smithwichy  9  Johns.  (New  York)  214  ;  see  post^  p.  147. 

Conspiracy* 

**  He  had,  in  conjunction  with  his  sister,  broken  open  a  box  belonging  to  his 
wife."  No  innuendo.  These  words  were  held  not  to  amount  to  a  charge  of  a 
eriminal  conspiracy. 

Lemon  y.  Simmoni,  (1888)  57  L.  J.  Q.  B.  260 ;  36  W.  R.  351 ;  4  Times 

Xj,  a.  306. 
But  see  O'Connell  y.  Man$fieldy  9  Iriflh  L.  B.  179. 

FaUe  Pretences, 

The  words,  "  He  has  defrauded  a  mealman  of  a  roan  horse,"  held  not  to  imply  a 
criminal  act  of  fraud,  as  it  is  not  stated  that  the  mealman  was  induced  to  part 
with  his  pi-opei'iy  by  means  of  any  false  pretence. 
Richardson  y.  Aliens  2  Chit.  657. 
Needham  y.  DoivHfig,  15  L.  J.  C.  P.  9. 

Blackmailing, 

It  is  actionable  to  say  of  A.  that  he  brought  a  blackmailing  action  against  B. 
Marks  y.  Samuel,  (1904)  2  K  B.  287  ;  73  L.  J.  K  B.  587 ;  53  W.  B. 
88;  90L.T.590;  20  Times L.  B.  430. 

Attempt  to  Commit  a  Felony. 

The  following  words  were  held  sufficient : — 
"  He  songht  to  murder  me,  and  I  can  proye  it" 

I*restonY.  Finder,  Cro.  Eliz.  308. 
"She  would  haye  cut  her  husband's  throat,  and  did  attempt  it." 

Scot  et  ux,  y.  Hilliary  Lane,  98 ;  1  Vin.  Abr.  440. 
The  following  insufficient : — 
"Thou  wouldst  haye  killed  me." 

Dr.  Poe's  Case,  cited  in  Murrey's  Case,  2  Buls.  206 ;  1  Vin.  Abr.  440. 
"  &  Harbert  Crofts  keepeth  men  to  rob  me." 

Sir  HarheH  CrofU  y.  Brown,  3  Buls.  167. 
"He  would  haye  robbed  me." 

Stoner  y.  Audely,  Cro.  Eliz.  250. 
For  here  no  oyert  act  is  charged,  and  mere  intention  is  not  criminal. 

EcOan  y.  Allen,  4  Bep.  16  b ;  Cro.  Eliz.  684. 
Other  instances  of  a  criminal  charge  indirectly  made  will  be  found  in 

Snell  y.  WeUing,  2  Lev.  ICO ;  1  Vent.  276. 

Woolnath  y.  Meadmas,  5  East,  463  ;  2  Smith,  28. 

Where  words  clearly  refer  to  the  plaintiff's  office  and  his 
conduct  therein,  or  otherwise  clearly  touch  and  injure  him 
therein,  it  is  unnecessarj^  that  the  defendant  should  ex- 
pressly name  his  office  or  restrict  his  words  thereto  ;  it  shall 
l)e  intended  that  he  was  speaking  of  him  in  the  way  of  his  m 

office  or  trade. 
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Illustrations, 

To  say  of  a  derk,  "  He  oosened  his  master,"  is  actionable,  thou^  the  defendant 
did  not  expressly  state  that  the  ooisening  was  done  in  the  execution  of  the  clerk's 
official  duties ;  that  will  be  intended. 

Beignald^B  Case,  (1640)  Oro.  Car.  563. 
Beeve  v.  HoIgaU,  (1672)  2  Lev.  62. 
To  say  of  a  trader,  "  He  has  been  arrested  for  debt,"  is  actionable,  though  no 
express  reference  be  made  to  his  trade  at  the  time  of  publication ;  for  such  words 
must  necessarily  afFect  his  credit  in  his  trade,  whatever  it  was. 
JorusB  V.  LiUler,  7  M.  &  W.  423 ;  10  L.  J.  Ex.  171. 
So  where  the  plaintiff  was  charged  with  being  **  a  public  robber ;  "  it  was  held, 
in  Canada,  that  it  was  not  necessary  for  him  to  aver  that  he  was  in  any  office, 
trade,  or  employment  in  which  he  could  have  robbed  the  public. 
Taylor  v.  Carr,  3  Up.  Can.  Q.  B.  Eep.  306. 

It  is  not  necessary  that  the  imputation  on  the  plaintiff 
should  be  stated  explicitly  in  so  many  words,  or  expressed 
in  direct  and  positive  language.  Frequently  the  defendant 
only  hints  at  or  insinuates  his  meaning.  He  may  try  to 
guard  himself  by  prefixing  such  words  as  *'I  think,"  "I 
understand,"  or  *'  I  hear  so-and-so  ;  "  but  this  will  not  avail 
him.  If  an  actionable  imputation  be  in  fact  conveyed,  it 
does  not  matter  how  it  was  expressed.  "  The  stereotyped 
formulas  of  slander  '  they  say,'  *  it  is  said,'  *  it  is  generally 
believed,'  are  about  as  effectual  modes  of  blasting  reputa- 
tion as  distinctly  and  directly  to  charge  the  crime."  {Per 
cur.  in  Johnson  v.  St.  Louis  Dispatch  Co.y  65  Missouri,  at 
p.  541.) 

Illustrations. 

The  following  words  have  been  held  to  convey  an  imputation  with  sufficient 
certainty  and  precision : — 

'*  Master  Halley  is  infected  of  the  robbery  and  murder  lately  committed,  and 
doth  smell  of  the  murder." 

Halley  v.  Sidetiham,  (1572)  Dyer,  318. 
'*  Kempe  will  be  within  these  two  days  a  bankrupt." 

Kempe's  Case,  (1553)  Dyer,  72. 
**  I  heard  a  bird  sing  that  you  had  committed  a  felony,"  or  **  I  dreamed  so." 
Per  Lord  North,  C.  J.,  in 

Earl  of  Peterborough  v.  Mordant,  (1669)  1  Lev.  277. 
*'  I  believe  all  is  not  weU  with  Daniel  Vivian ;  there  be  many  merchants  who 
have  lately  failed,  and  I  expect  no  otherwise  of  Daniel  Vivian ;  "  for  this  is  a 
charge  of  present  pecuniar]?  embarrassment. 

Vivian  v.  Willet,  3  Salk.  326;  Sir  Thos.  Baym.  207;  2  Keble,  718. 
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'*  Two  d^an  are  gone  off,  and  for  aught  I  know  Harrison  will  be  so  too  wil^n 
this  tFelyemonth." 

Haniion  v.  Thomharough,  10  Mod.  196;  Gilb.  Cae.  114. 

*'HehBB  become  so  inflated  with  self-importance  by  the  few  hundreds  made 
in  my  service — Qod  only  knows  whether  honestly  or  otherwise ;  "   for  the 
speaker  clearly  means  to  insinuate  that  they  were  made  dishonestly. 
Clegg  y.  Laffer,  3  Moore  &  So.  727 ;  10  Bing.  250. 
*'  I  think  in  my  conscienoe  if  Sir  John  might  have  his  will,  he  would  kill  the 
king; "  for  this  is  a  charge  of  compassing  the  king's  death. 
Sidnam  y.  Mayo,  1  BolL  Bep.  427  ;  Cro.  Jac.  407. 
Feake  y.  Oldham,  Ck)wp.  275 ;  2  Wm.  BL  959  ;  ante,  p.  134. 
It  is  actionable  to  say,  '*  I  am  of  opinion  that  such  a  Priyy  Councillor  is  a 
traitor,*'  or  * '  I  think  such  a  j  udge  is  corrupt. "    Per  Wyndham  and  Soroggs,  J  J. , 
and  North,  G.  J.,  in 

Lord  Toipnshend  y.  Dr.  Hughes,  2  Mod.  166. 

So  where  the  defendant,  on  hearing  that  his  bams  were  burnt  down,  said,  *^  I 
tannot  imagine  who  it  should  be  but  the  Lord  Sturton. " 
Lord  Sturton  y.  Chaffin,  (1563)  Moore,  142. 

"  I  baye  eyery  reason  to  belieye  he  burnt  the  bam  "  is  actionable. 
Logan  y.  SUele,  1  Bibb  (Kentucky),  593. 

"  It  is  the  general  opinion  of  the  people  in  Jones's  neighbourhood  that  he 
bonit  G.'s  house  "  is  actionable. 

Waters  y.  Jones,  3  Fort.  (Alabama),  442. 

To  state  that  criminal  proceedings  are  about  to  be  taken  against  the  plaintiff 
(e.^.,  that  the  Attomey-Oeneral  had  directed  a  certain  attorney  to  prosecute  him 
for  perjury)  is  actionable,  although  the  speaker  does  not  expressly  assert  that 
&e  plaintiff  is  guilty  of  the  charge. 

Boherts  y.  Camden,  9  East,  93. 
Tempest  y.  Chambers,  1  Stark.  67. 
But  where  the  defendant  said,  '*  I  haye  a  suspicion  that  you  and  B.  haye 
lobbed  my  house,  and  therefore  I  take  you  into  custody,'*  the  jury  found  that 
tile  words  did  not  amount  to  a  direct  charge  of  felony,  but  only  indicated  what 
vas  passing  in  defendant's  mind  (ante,  p.  42). 

Tour  y.  Mashford,  6  Exch.  539 ;  20  L.  J.  Ex.  225. 
Harnson  y.  King,  4  Price,  46;  7  Taunt.  431 ;  1  B.  &  Aid.  161. 
No  action  lies  for  such  words  as  '*  Thou  deseryest  to  be  hanged ;  "  for  here  no 
fMt  is  asserted  against  the  plaintiff. 

Hake  y.  Molton,  Boll.  Abr.  43. 
Cockaine  y.  Hopkins,  2  Ley.  214. 
'*  If  yon  haye  got  money,  you  stole  it    I  belieye  you  wiU  steal "  are  not  such 
vordfi  as  will  sustain  an  action. 

MeKee  y.  Ingalls,  4  Scam.  (Illinois),  30. 

A  de&unatory  charge  may  be  insinuated  in  a  question,  e,g. : 

"  We  should  be  glad  to  know  how  many  popish  priests  enter  the  nunneries  at 
^<iorton  and  Darlington  each  week,  and  also  how  many  infants  are  bom  in 
^^eni  every  year,  and  what  becomes  of  them,  whether  the  holy  fathers  bring 
^^  np  or  not,  or  whether  the  innocents  are  murdered  out  of  hand  or  not." 
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Alderson,  B.,  directed  the  jury  that  if  they  thought  the  defendant  by  asking  the 
question  meant  to  assert  the  facts  insinuated,  the  passage  was  a  libeL 
B,  V.  Qathercole,  2  Lew.  0.  C.  237,  255. 

Though  the  sentence  be  in  the  form  of  a  question,  the  words  may  amount  to 
an  affirmative  charge. 

Nelson  v.  Staffs  Cro.  Jac.  422. 

May  V.  Oybbons,  Cro.  Jac.  668. 

But  see  Barnes  v.  HoUoway,  8  T.  R.  150. 

So  a  slander  may  be  conveyed  in  a  question  and  answer,  or  in  a  series  of 
questions  and  answers. 

Oain/ord  v.  TvJce,  (1620)  Cro.  Jac.  536. 
Haywood  v.  Nayler,  (1636)  1  Roll.  Abr.  50. 
Ward  V.  Beynolds,  (1714)  cited  CJowp.  278. 

A  libellous  charge  may  be  sufficiently  conveyed  by  a  mere 
adjective.     (Osborn  v.  Poole,  1  Ld.  Baym.  286.) 

**  Thou  art  a  leprous  knave." 

Taylor  v.  Perkins,  Cro.  Jac.  144 ;  1  Roll.  Abr.  44. 

'*  He  is  a  bankrupt  knave,"  spoken  of  a  trader. 
Squire  v.  Johns,  Cro.  Jac.  585. 
Loyd  V.  Pearse,  Cro.  Jac.  424. 

**  Thou  art  a  broken  fellow." 
Anon,,  Holt,  652. 
Walkenden  v.  Haycock,  (1654)  Style,  425. 

*'  I  will  make  thee  an  example,  for  a  perjured  knave." 
Comyns'  Digest,  Defamation  E.  1. 

**  Mr.  Brittridge  is  a  perjured  old  knave." 
Brittridge^s  Case,  4  Rep.  19. 
Cro/ord  v.  Blisse,  2  Buls.  150. 

**A  libellous  journalist,"  a  phrase  which  will  be  taken  to  mean  that  the 
plaintiff  hahitunlly  publishes  libels  in  his  paper,  not  that  he  once  published  one 
libel  merely. 

WaMey  v.  Cooke  and  Healey,  4  Exch.  511 ;  19  L.  J.  Ex.  91. 

So  if  the  defendant  is  obviously  only  repeating  gossip,  and  not 
asserting  the  charge  as  a  fact  within  his  own  knowledge,  still  an 
action  lies. 

**  I  heard  you  had  run  away  "  («c.  from  your  creditors). 

Davis  V.  Lewis,  7  T.  R.  17. 
*'  Thou  art  a  sheep-stealing  rogue,  and  Farmer  Parker  told  me  so." 

Gardiner  v.  Atwater,  Sayer,  265. 
**  One  told  me  that  he  heard  say  that  Mistress  Meggs  had  poisoned  her  first 

husband." 

Meggs  v.  Qrijgpih  (vel  Griffin),  Cro.  Eliz.  400 ;  Moore,  408. 

Bead's  Case,  Cro.  Eliz  645. 

"  Did  you  not  hear  that  C.  is  guilty  of  treason  ?  " 

Per  cur,  in  Earl  of  Northampton's  Cass,  12  Rep.  134 
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So,  where  the  defamatory  words  incidentally  slip  into  a  con- 
yersatioD  on  another  matter,  an  action  lies,  e.g. : 

Whare  the  defendant  said,  '*  Mr.  Wingfield,  you  never  thought  well  of  me 
ODoe  Graves  did  steal  my  lamb,"  it  was  held  that  Graves  could  sue. 

Graves'  Ckue,  Cro.  Eliz.  289. 
Or,  "  I  dealt  not  so  unkindly  with  you  when  you  stole  a  sack  of  my  com.** 

Cooper  V.  Hawkeswell,  2  Mod.  58. 


2.  Certainty  as  to  the  Pei'son  defamed. 

The  defamatory  words  must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person  must  be  the  plaintiff. 

If  the  words  used  really  contain  no  reflection  on  any 
particular  individual,  no  averment  or  innuendo  can  make 
them  defamatory.  ^^  An  innuendo  cannot  make  the  person 
certain  which  was  incertain  before."     (4  Rep.  17  b.) 

So  if  the  words  reflect  impartially  on  either  A.  or  B.,  or 
on  some  one  of  a  certain  number  or  class,  and  there  is 
nothing  to  show  which  one  was  meant,  no  one  can  sue. 
Where  the  words  reflect  on  each  and  every  member  of  a 
certain  number  or  class,  each  or  all  can  sue. 

Illustrations. 

"  Suppose  the  words  to  be  '  A  murder  was  committed  in  A.'s  house  last  night ; ' 
no  introdnction  can  warrant  the  innuendo  *  meaning  that  B.  committed  the  said 
minder; '  nor  would  it  be  helped  by  the  finding  of  the  jury  for  the  plaintiff. 
For  the  Court  must  see  that  the  words  do  not  and  cannot  mean  it,  and  would 
airest  the  judgment  accordingly.  Id  cerium  est,  quod  certiim  reddi  potest  J*  Per 
Lord  Denman,  G. J.,  in 

Solomon  v.  Lawson,  8  Q.  B.  837  ;  Id  L.  J.  Q.  B.  257 ;  10  Jur.  796. 

**  If  a  man  wrote  that  aU  lawyers  were  thieves,  no  particular  lawyer  could  sue 
bim,  tmless  there  is  something  to  point  to  the  particular  individual."  Per 
Willfi8,J.,in 

EasttDOod  V.  Holmes,  1  P.  &  F.  at  p.  349. 

If  a  man  says  ''My  brother/'  or  *'  My  enemy/'  is  perjured,  and  hath  only  one 
brother  or  one  enemy,  such  brother  or  enemy  can  sue ;  but  if  he  says,  '*  One  of 
my  brothers  is  perjured,"  and  he  hath  several  brothers,  no  one  of  them  can  sue 
[without  special  circumstances  to  show  to  which  one  he  referred]. 
Jones  V.  Davera,  Cro.  Eliz.  496 ;  1  Boll.  Abr.  74. 
Wiseman  v.  Wiseman,  Cro.  Jac.  107. 

So  if  a  man  says  to  the  plaintiff's  servant,  **  Thy  master  Brown  hath  robbed  j 

^**  Brown  can  sue ;  for  it  shaU  not  be  intended  that  the  person  addressed  had  M 

more  tbm  one  master  of  the  name  of  Brown.    So  if  the  defendant  had  said, 
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"Thy  magter,"  aimplicUer ;  or  to  a  son,  "Thy  father;"   to  a  wife,  **Thy 
husband." 

Per  Haughton,  J.,  in  Lewes  v.  Walter,  (1617)  3  Bulatr.  226. 
Brown  v.  Low,  or  Lane,  Cro.  Jac.  443 ;  1  Boll.  Abr.  79. 
Waldegrave  v.  Agas,  Cro.  Eliz.  191. 
But  if  the  defendant  said  to  a  master,  **  One  of  thy  servants  hath  robbed  me/' 
in  the  absence  of  special  circumstances  no  one  could  sue ;  for  it  is  not  apparent 
who  is  the  person  slandered. 

James  v.  Ruilech,  4  Bep.  17. 
So  where  a  party  in  a  cause  said  to  three  men  who  had  just  given  evidence 
against  him,  "  One  of  you  three  is  perjured,"  no  action  lies. 

Sir  John  Bourn's  Case,  cited  Oro.  Elia.  497,  and  Hob.  268. 
If  the  defendant  says  "  A.  or  B."  committed  such  a  felony,  and  there  is  nothings 
in  his  tone  or  manner  or  in  the  surrounding  circumstances  to  indicate  whidh  he 
deems  to  be  the  real  criminal,  neither  A.  nor  B.  can  sue.  Both,  no  doubt,  are 
brought  into  suspicion.  But  it  is  clear  law  now  that  no  action  lies  for  spoken 
words  which  imply  merely  suspicion  and  not  guilt.  There  are  ancient  dida  to 
the  contrary.  In  1666,  Bridgman,  C.J.,  said,  "J.  S.  is  killed;  if  one  saith. 
A.  or  B.  killed  him,  A.  may  bring  an  action,  and  so  may  B.,  and  there  must  be 
an  averment  that  neither  did  it."  And  in  1714  Parker,  O.J.,  said  the 
same.  But  in  both  cases  the  majority  of  the  Court  differed  from  thw  Chief 
Justice. 

In  the  earlier  case  the  words  were,  **  She  had  a  child,  and  either  she  or  some- 
body else  made  it  away."  Two  judges  held  that  an  action  lay,  Erie,  J.,  relying- 
on  the  charge  of  incontinency,  Bridgman,  C.J.,  on  the  suggestion  of  murder. 
But  four  judges  held  no  action  lay  for  either  imputation. 
Falkner  v.  Cooper,  (1666)  Carter,  55. 
In  the  later  case  the  words  were,  '*  You  or  he  hired  one  Bell  to  forswear  him- 
self." Chief  Justice  Parker  held  that  for  these  words  an  action  lay  at  the  suit 
of  either ;  but  the  rest  of  the  Court  did  not  share  this  view. 

Harrison  v.  Thomborough,  (1714)  Gilbert's  Cases  in  Law  and  Equity, 
114. 
Words  complained  of :  '*  He  or  somebody  altered  the  indorsement  on  the  note 
from  a  larger  to  a  less  sum."    No  action  lies. 

Ingalls  v.  Allen,  1  Breese  (Illinois),  300. 
The  defendant  wrote  and  published  that  his  hat  had  been  stolen  by  some  of  the 
members  of  No.  12  Hose  Company.  This  hose  company  was  a  volunteer  fire 
brigade  unincorporated,  and  the  members  brought  a  joint  action.  Held,  that 
the  action  could  not  be  maintained,  and  that  the  defendant  could  not  be  com- 
pelled to  declare  to  which  individual  member  he  referred. 

Qirand  v.  Beach,  3  E.  D.  Smith  (New  York  City  Common  Pleas),  337. 

But  where  seventeen  men  were  indicted  for  conspiracy,  and  A.  said,  **  These 

defendants  are  those  that  helped  to  murder  Henry  Earrer,"  each  one  of  the 

defendants  can  bring  a  separate  action  as  much  as  if  they  each  had  been  specially 

named. 

Foxcroft  v.  La/^,  Hobart,  89;  1  EoU.  Abr.  75. 
To  assert  that  an  acceptance  is  a  forgery  is  no  libel  on  the  drawer,  unless  it 
somehow  appear  that  it  was  he  who  was  charged  with  forging  it. 
Stockley  v.  Clement,  4  Bing.  162 ;  12  Moore,  376. 
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The  defendant  in  a  speech  commented  severely  on  the  discipline  of  the  Soman 
Ontholic  Church,  and  the  degrading  punishments  imposed  on  penitents.  He 
lead  from  a  paper  an  account  given  by  three  policemen  of  the  severe  penance 
imposed  on  a  poor  Irishman.  It  appeared  incidentally  from  this  report  that  the 
Irishman  had  told  the  policeman  that  his  priest  would  not  administer  the  Sacra- 
ment to  Mm  till  the  penance  was  performed.  The  plaintiff  averred  that  he  was 
the  Irishman's  priest,  but  it  did  not  appear  how  enjoining  such  a  penance  on  an 
Irishman  would  affect  the  character  of  a  Boman  Catholic  priest.  The  alleged 
libel  was  in  no  other  way  connected  with  the  plaintiff.  Heldy  no  libel,  and  no 
slander,  of  the  plaintiff. 

Heame  v.  Siowtll,  12  A.  &  E.  719 ;  6  Jur.  458 ;  4  P.  &  D.  696. 
Where  an  architect  employed  the  plaintiff,  a  quantity  surveyor,  to  take  out 
tilie  quantities  for  a  proposed  building,  and  the  agent  of  the  building  owner  sent 
to  one  of  the  builders,  who  had  tendered,  a  postcard  containing  the  words :  ' '  The 
quantities  sent  you  this  morning  by  the  architect  are  all  wrong,"  it  was  held 
that  there  was  no  publication  of  a  libel  on  the  quantity-surveyor  except  to  the 
builder;  for  if  any  other  persons  read  the  postcard  they  would  not  know  by 
vhom  the  quantities  were  taken  out. 

Sadgrove  v.  Hole,  (1901)  2  K  B.  1 ;  70  L.  J.  K.  B.  465 ;  49  W.  E. 
478 ;  84  L.  T.  647. 
Where  the  defendant  published  a  facsimile  of  the  handwriting  of  a  drunken 
man  as  having  been  produced  in  a  condition  of  alcoholic  insanity  by  a  person 
▼ho  had  since  died,  and  the  plaintiff  claimed  that  the  writing  was  his,  the  Court 
held  that,  as  the  defendant  gave  no  name  and  there  was  no  evidence  to  connect 
the  plaintiff  with  the  publication,  the  jury  had  rightly  found  a  verdict  for  the 
defendant. 

Foiimet  V.  Fearsoii,  (1897)  14  Times  L.  E.  82. 

Though  the  words  used  may  at  first  sight  appear  only  to 
apply  to  a  class  or  nnmber  of  persons,  and  not  to  be 
specially  defamatory  of  any  individual,  still  an  action  may 
be  maintained  by  any  particular  member  of  that  class  or 
number  who  can  satisfy  the  jury  that  the  words  referred 
solely  or  especially  to  himself.  The  words  must  be  capable 
of  bearing  such  special  application,  or  the  judge  should  stop 
the  case.  And  there  must  be  an  averment  in  the  Statement 
of  Claim  that  the  words  were  spoken  of  the  plaintiff.  The 
plaintiff  may  also  aver  extraneous  facts,  if  any,  showing 
that  he  was  the  person  expressly  referred  to. 

"  Where  a  class  is  described,  it  may  very  well  be  that  the  slander 

felers  to  a  particular  individual.     That  is  a  matter  of  which  evidence 

ktoh^  laid  before  a  jury,  and  the  jurors  are  to  determine  whether 

t&e  individual  is  justified  in  making  such  a  complaint."     (Per  Lord 

Campbell,  C.  J.,  in  Le  Fanu  and  another  v.  Malcobnson,  1  H.  L.  C 
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at  p.  668.)  If  the  plaintiffs  *'  are  so  described  that  they  are  known 
to  all  their  neighbours  as  being  the  parties  alluded  to,  and  if  they 
are  able  to  prove  to  the  satisfaction  of  a  jury  that  the  party  writing 
the  libel  did  intend  to  allude  to  them,  it  would  be  unfortunate  to 
find  the  law  in  a  state  which  would  prevent  their  being  protected 
against  such  libels."     (Per  Lord  Cottenham,  ib.  at  p.  664.) 

Formerly  it  was  necessary  in  such  a  case  to  overload  the  pleadings 
with  averments,  such  as  these :  that  the  defendant  was  talking  to 
J.  S.  about  the  plaintiff,  and  about  the  plaintiff's  conduct  in  and 
about  a  certain  matter ;  and  that  in  the  course  of  such  conversation 
he  spoke  of  and  concerning  the  plaintiff,  and  of  and  concerning  the 
said  matter,  the  words  following — that  is  to  say,  &c.  A  great  many 
other  details  had  to  be  formally  set  out  in  order  to  support  the  sub- 
sequent brief  innuendo,  **  he  (meaning  the  plaintiff)."  And  then, 
too,  the  introductory  averments  had  to  be  properly  connected  with 
the  innuendo,  or  their  presence  was  of  no  avail.  (Clement  v.  Fisher^ 
7  B.  &  G.  459  ;  1  M.  &  B.  281.)  But  all  such  pitfalls  were  removed 
by  the  Common  Law  Procedure  Act,  1852,  s.  61.  No  such  aver- 
ments are  any  longer  necessary ;  the  innuendo  by  itself  is  sufficient. 
(Turner  v.  Meryweather,  7  C.  B.  251 ;  18  L.  J.  C.  P.  155 ;  18  Jur. 
683;  and  in  error,  19  L.  J.  G.  P.  10.)  And  the  decision  of  the 
jury  on  the  point  is  practically  conclusive.  After  a  verdict  for  the 
plaintiff,  it  is  very  difficult  for  the  defendant  to  argue  that  it  does 
not  sufficiently  appear  to  whom  the  words  relate. 

And  this  is  no  breach  of  the  rule  that  the  office  of  the  innuendo 
is  to  explain,  and  not  to  extend,  the  sense  of  the  defamatory  matter. 
For  here  the  innuendo  does  not  extend  the  meaning ;  it  only  points 
out  the  particular  individual  to  whom  the  matter  in  itself  defamatory 
does  in  fact  apply. 

And  in  support  of  his  innuendo  the  plaintiff  may  give  evidence 
at  the  trial  of  the  cause  and  occasion  of  publication,  and  of  all 
the  surrounding  circumstances  affecting  the  relation  between  the 
parties,  and  also  of  any  subsequent  article  referring  to  the  former 
one  or  of  any  statement  or  declaration  made  by  the  defendant  as  to 
the  person  referred  to.  (Banvell  v.  Adkins,  1  M.  &  Gr.  807 ;  2 
Scott,  N.  B.  11 ;  Knapp  v.  Fuller,  55  Vermont,  811 ;  45  Amer.  B. 
618.)  And  whenever  the  words  spoken  or  written,  though  plain  in 
themselves,  apply  equally  well  to  more  persons  than  one,  the  plain- 
tiff may  also  call  at  the  trial  his  friends,  or  those  acquainted  with 
the  circumstances,  to  state  that  on  reading  the  libel  they  at  once 
concluded  that  it  was  aimed  at  the  plaintiff.  {Bourke  v.  Wan-en,  2 
C.  &  P.  307 ;  Broome  v.  Gosden,  1 G.  B.  728.)     For  if  the  application 
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to  a  particular  individaal  could  be  thus  perceived,  the  publication 
is  a  libel  on  him,  however  general  its  language  may  be.  **  Whether 
a  man  is  called  by  one  name,  or  whether  he  is  called  by  another,  or 
whether  he  is  described  by  a  pretended  description  of  a  class  to 
which  he  is  known  to  belong,  if  those  who  look  on  know  well  who 
is  aimed  at,  the  very  same  injury  is  inflicted,  the  very  same  thing  is 
in  fact  done,  as  would  be  done  if  his  name  and  Christian  name  were 
ten  times  repeated."  (Per  Lord  Campbell,  C.J.,  in  Le  Fanu  and 
another  v.  Malcolmson,  1  H.  L.  C.  668.) 

Where  the  libel  consists  of  an  effigy,  picture,  or  caricature,  care 
should  be  taken  to  show  by  proper  innuendoes  and  averments  the 
libellous  nature  of  the  representation,  and  its  especial  reference  to 
the  plaintiff.  It  is  often  in  such  cases  difficult  for  the  plaintiff  to 
prove  that  he  is  the  person  caricatured. 

4 

Illustrations. 

Where  plaintiff's  house  has  been  insured  and  burnt  down,  and  the  insurance 
company  at  first  demurred  to  pay,  but  idtimately  did  pay,  the  insurance  money, 
and  defendant  suhsequently,  in  the  course  of  a  quarrel  with  the  plaintiff,  said, 
in  the  presence  of  others,  *'  I  never  set  my  premises  on  fire,*'  and  **  I  was  never 
accnsed  of  setting  my  premises  on  fire,"  this  was  held  to  be  a  slander  on  the 
pUuntifP. 

CvOUr  T.  CuUer,  10  J.  P.  169. 

And  see  SntU  y.  WehUng,  2  Lev.  150. 

Clerk  V.  Dyer,  8  Mod.  290. 

Words  complained  of: — *' We  woidd  exhort  the  medical  officers  to  avoid  the 
traps  set  for  them  hy  desperate  adventurers  (innuendo,  therehy  meaning  the 
plaintiff  among  others),  who,  participating  in  their  efforts,  woidd  inevitably  cover 
them  with  ridicule  and  disrepute."  The  jury  found  that  the  words  were  intended 
to  apply  to  the  plaintiff.  Judgment  accordingly  for  the  plaintiff. 
Waldey  v.  Healey,  7  C.  B.  591 ;  18  L.  J.  C.  P.  241. 

A  newspaper  article  imputed  that  **  in  some  of  the  Irish  factories  "  cruelties 
were  practised  upon  the  workpeople.  Innuendo,  '*  in  the  factory  of  the  plain- 
tiffs," who  were  manufacturers.  The  jury  were  satisfied  that  the  newspaper  was 
refening  especially  to  the  plaintiff's  factory,  and  found  a  verdict  for  the  plaintiffs, 
and  the  House  of  Lords  held  the  declaration  good. 

Le  Fanu  and  another  v.  MalcoliMan,  1  H.  L.  C.  637 ;  13  L.  T.  (Old  S.) 

61 ;  8  Ir.  L.  B.  418. 

Alahel  reflected  on  all  kinds  of  *'  Food  for  Children,"  except  Vance's.    The 

defendant  (an  agent  for  Yance)  affixed  this  label  to  the  bottles  of  the  plaintiff's 

Food  for  Children,  which  he  sold.    Hetd,  that  he  thus  sufficiently  pointed  the 

general  terms  of  the  label  to  the  plaintiff's  preparation  in  particular. 

WhiU  V.  Mellin,  (1895)  A.  C.  154;  64  L.  J.  Ch.  308 ;  43  W.  E.  353  ; 
72  L.  T.  334  ;  11  Times  L.  E.  236.  A 

Words  complained  of: — *'I  have  no  doubt  they  (f.e.  certain  letters)  were 
OJi.8.  L 
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embezzled  at  the  post  office  at  F."    The  postmaster  at  F.  can  sue,  if  proper 

averments  connecting  him  with  the  loss  of  the  letters  be  pleaded  and  proved. 

Taylor  v.  Kneeland,  1  Douglass,  (Michigan)  67. 

A  libel  was  published  on  *'  a  certain  newspaper  of  limited  circulation,  published 

in  a  town  remote  froni  Guildford."    Heldy  that  the  plaintiff  could  call  evidence  to 

show  that  the  libel  was  intended  to  apply,  and  was  understood  to  apply,  to  his 

}>aper. 

Latimer  v.  Western  Morning  News  Co»,  25  L.  T.  44. 

Plaintiff  had  been  in  defendant's  employment  as  a  gardener,  and  was  dismissed 
by  him  and  entered  Mr.  Pierce's  service.  Defendant  wrote  to  Mr.  Pierce  that 
he  had  dismissed  plaintiff  for  dishonesty,  adding,  *'  I  have  reason  to  suppose  that 
many  of  the  flowers  of  which  I  have  been  robbed  are  growing  upon  your  premises." 
An  innuendo,  ''thereby  meaning  that  the  plaintiff  was  guilty  of  larceny,  and  had 
stolen  defendant's  flowers  and  had  disposed  of  them  imlawfully  to  Mr.  Pierce, 
&c,"  was  held  good. 

Williams  v.  Gardiner,  1  M.  &  W.  245 ;  1  Tyr.  &  Gr.  578 ;  2.  C.  M.  & 
11.78. 
*'  There  is  strong  reason  for  believing  that  a  considerable  sum  of  money  was 
transferred  by  power  of  attorney  obtained  by  imdue  influence ;  **  an  innuendo 
**  meaning  as  a  fact  that  the  plaintiff  had  by  undue  influence  procured  the  money 
to  be  transferred  "  was  held  not  too  wide ;  for  such  would  be  the  meaning  con- 
veyed to  readers  by  the  defendant's  insinuation. 

Turner  v.  Meryweather,  7  C.  B.  251 ;  18  L.  J.  C.  P.  155  ;  13  Jur.  683  : 
19  L.  J.  C.  P.  10. 
If  asterisks  be  put  instead  of  the  name  of  the  party  libelled,  it  is  sufficient  that 
those  who  know  the  plaintiff  should  be  able  to  gather  from  the  libel  that  he  is  the 
person  meant ;  it  is  not  necessary  that  all  the  world  should  understand  it,  so  long 
as  the  meaning  of  the  paragraph  is  clear  to  the  plaintiff's  acquaintances. 
Bourke  v.  Warren,  2  C.  &  P.  307. 

Some  libellous  verses  were  written  about  **  L ^y,  the  Bum;  "  the  Court  was 

satisfled  in  spite  of  the  finding  of  the  jury  that  the  words  related  to  the  plaintiff, 
a  sheriff's  officer. 

Levi  V.  Milne,  4  Bing.  195 ;  12  Moore,  418. 
"  All  the  libellers  of  the  kingdom  know  now  that  printing  initial  letters  will 
not  serve  the  turn,  for  that  objection  has  been  long  got  over."    Per  Lord  Hard- 

wicke  in 

Roach  V.    Garvan,  Re  Read  and  Huggonson,  (1742)  2  Atk.   470 ;  2 

Dick.  794. 
*'  His  name  was  O'B."  (meaning  thereby  the  plaintiff).    This  was  held  suffi- 
cient in 

O'BHen  v.  Clement,  16  M.  &  W.  159 ;  16  L.  J.  Ex.  77. 

To  say,  "  I  have  seen  women  steal  yam  before  "  may  amount  to  a  charge  of 

larceny  against  some  particular  woman  now ;  provided  there  be  proper  averments 

in  the  pleadings  and  sufficient  efidence  of  the  surrounding  circumstances  at  the 

trial. 

Hart  V.  Coy,  40  Ind.  553. 

To  say,  **  I  believe  that  will  to  be  a  rank  forgery  "  may  be  a  slander  on  the 

solicitor  who  prepared  it  and  attested  the  signature. 

Seaman  v.  Netherclift,  1  C.  P.  D.  540 ;  45  L.  J*  0.  P.  798  ;  24  W.  li. 

884 ;  34  L.  T.  878. 
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There  appeared  in  Misfs  Weekly  Journal  an  account  profeBsedly  of  certain 
intrigaee,  &c,  at  the  Persian  Court,  really,  at  the  English.  King  George  I. 
was  described  under  the  name  of  *'  Merewits,"  George  II.  appeared  as  **  Esreff," 
the  Queen  as  **  Sultana,"  while  a  most  engaging  portrait  was  drawn  of  the  Pre- 
tender under  the  name  of  *'  Sophi."  It  was  objected  on  behalf  of  the  prisoner 
that  there  was  no  evidence  that  the  author  intended  his  seemingly  harmless 
tale  to  be  thus  interpreted  and  applied ;  but  the  Court  held  that  they  must 
give  it  the  same  meaning  as  the  generality  of  readers  would  undoubtedly  put 

upon  it. 

R.  V.  Clerk,  (1728)  1  Barnard.  304. 

But  *'  if  the  character  had  been  purely  imaginary,  a  creature  of  fancy,  then, 
al&ough  it  turns  out  that  the  plaintiff  bears  the  name  of  the  fictitious  character, 
it  would  not  be  a  libel  at  all."  No  person  can  say  that  a  character  in  a  novel 
bearing  his  name  applies  to  himsell    Per  Lush,  J.,  in 

Harrison  v.  Smith  and  othersy  20  L.  T.  at  p.  715.  \ 

The  defendant  published  a  Ubel  upon  the  directors  of  a  certain  Bank.  The 
prosecutors  proved  that  they  were  de  /ado  the  directors  of  that  Bank,  and  acted  in 
that  capacity  in  the  matters  referred  to  in  the  libel.    Held,  that  it  was  unnecessary  | 

for  them  to  go  further  and  prove  that  they  were  dejure  directors,  and  properly 
appointed  as  such. 

B.  V.  Boater,  67  L.  T.  354 ;  56  J.  P.  792 ;  17  Cox,  C.  C.  569. 

A  placard  ran  as  follows : — 

''  Subscriptions  for  A.  and  B.,  who  have  been  ruined  in  their  business  and  their 
liring  taken  away  by  the  animosity  of  one  man."  This  is  a  libel  on  the  plaintiff, 
if  be  can  satisfy  the  jury  that  the  placard  was  understood  by  those  who  read  it  to 
refer  to  himself. 

Hird  V.  Wood,  38  Sol.  J.  234.  | 

A.  said  to  B.,  *'  One  of  us  two  is  perjured,"  B.  answered,  *'It  is  not  I,"  and  A. 
replied,  "  I  am  sure  it  is  not  I."    B.  can  sue  A.  for  charging  him  with  perjury. 
Coe  V.  Chambers,  1  Boll.  Abr.  75 ;  Vin.  Abr.  c.  b.  4. 

Where  the  defendant  said  to  his  companion  B.,  *'  He  that  goeth  before  thee  is 
perjured,"  the  plaintiff  can  sue,  if  he  aver  and  prove  that  he  was  the  person  who 
was  at  that  moment  walking  before  B. 

Aish  V.  Gen'sh,  (1633)  1  Boll.  Abr.  81. 

A  libel  was  published  on  a  *'  diabolical  character,"  who,  **  like  Polyphemus,  the 
man-eater,  has  but  one  eye,  and  is  well-known  to  all  persons  acquainted  with  the 
name  of  a  certain  noble  circumnavigator."  The  plaintiff  had  but  one  eye,  and  his 
name  was  FAnson ;  so  it  was  clear  that  he  was  the  person  referred  to. 

2'Anson  v.   Stwirt,  1  T.  E.  748 ;  2  Smith's  L.  Cas.  (6th  ed.),  57, 

[omitted  in  7th  and  8th  eds.]. 
Fleetwood  v.  Curl,  Cra  Jac.  557  ;  Hob.  268. 

Defendant  wrote  and  published  of  plaintiff  a  bookseller :  *'  The  man  at  the  sign 
of  the  Bible  is  no  slouch  at  swearing  to  an  old  story."    The  sign  over  plaintiff's 
shop  was  a  book,  lettered  '*  Bible,"  and  he  had  recently  given  evidence  against 
^fendant  in  another  action.    Held,  that  he  could  recover. 
Steele  v.  Southwick,  9  Johns.  (New  York)  214. 

In  another  case  the  libel  did  not  name  the  person  alluded  to ;  but  described  him  A 

''  as  a  man  of  high  descent,  who  has  been  regarded  as  a  man  not  only  of  refined 
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tastes  and  studious  habits,  but  as  an  artist  of  somewhat  more  than  ordinary 
ability.*'  The  relator  swore  that  he  believed  that  the  libel  was  intended  to  refer 
to  himself.  The  Duke  of  Sutherland  and  others  of  his  friends  considered  that  it 
would  be  generally  understood  as  applying  to  him ;  and  a  rule  was  granted.  But 
upon  the  argument  of  the  rule,  the  publisher  and  the  author  of  the  libel  both 
swore  positively  that  the  relator  was  not  the  person  referred  to,  and  that  they 
were  not  in  fact  aware  that  he  was  either  a  man  of  refined  tastes  and  studious 
habits,  or  an  artist  of  somewhat  more  than  ordinary  ability.  And  the  rule  was 
therefore  discharged. 

E,  V.  Bamardy  Ex  parte  Lord  B.  Oower,  43  J.  P.  127. 

Words  defamatorj^  of  A.  may  in  some  cases  be  also  in- 
directly defamatory  of  B. 

Illustrations. 

Where  a  married  man  was  called  **  cuckold  "  in  the  City  of  London,  his  wife 
could  sue ;  for  it  was  tantamoimt  to  calling  her  '*  whore." 
Vicars  v.  WoHh,  1  Stra.  471. 
Hodgkina  et  tix.  v.  Corbet  et  use.,  1  Stra.  545. 

To  say  that  a  child  is  a  bastard  may,  with  proper  averments,  amount  to  a  charge 
of  adultery  or  unchastity  against  its  mother. 

Maxwell  and  wife  v.  Allison,  11 S.  &  B.  (Pennsylvania  Sup.  Ct.)  343. 

Where  a  new  firm  has  taken  over  a  business,  statements  made  by  a  rival  firm 
which  would  have  been  true  enough,  if  clearly  limited  to  the  old  firm,  may  be 
actionable,  if  the  statements  are  in  such  terms  as  will  lead  the  public  to  apply 
them  to  the  new  firm. 

CouUm  V.  CouUon,  (1887)  3  Times  L.  B.  846. 

So  where  there  are  two  companies  with  very  similar  names,  one  solvent  and  the 
other  insolvent,  an  advertisement  which  would  have  been  perfectly  legitimate  if 
properly  worded,  will  be  a  libel  on  the  solvent  company,  if  persons  reading  it 
would  understand  it  to  refer  to  the  solvent  company  and  to  impute  that  it  is 
insolvent. 

Briton  Life  Association,  Limited  v.  BoberU,  (1886)  2  Times  L.  B.  319. 

Slander  addressed  to  plaintifTs  wife: — '*  You  are  a  nuisance  to  live  beside  of. 
You  are  a  bawd ;  and  your  house  is  no  better  than  a  bawdy-house."  Held,  that 
the  plaintiff  could  maintain  the  action  without  joining  his  wife,  and  without 
proving  special  damage  ;  because  if  in  fact  his  wife  did  keep  a  bawdy-house,  the 
plaintiff  could  be  indicted  for  it. 

Huckle  V.  Beynolds,  (1859)  7  C.B.  N.  S.  114. 

Where  the  words  prima  facie  apply  only  to  a  thing,  and 
not  to  a  person,  still  if  the  owner  of  the  thing  can  show 
that  the  words  substantially  reflect  upon  him,  he  may  sue 
without  giving  proof  of  special  damage  and  without  proving 
malice. 
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Illustration^ 

To  write  and  publish  that  plaintiff's  ship  is  unseaworthy  and  has  been  sold  to 
the  Jews  to  carry  convicts,  is  a  libel  upon  the  plaintiff  in  the  way  of  his  business, 
as  well  as  upon  his  ship. 

Ingram  y.  Lawson,  (1840)  6  Bing.  N.  C.  212 ;  4  Jur.  151 ;  9  C.  &  P. 

326;  8  Scott,  471. 
Sohmon  y.  Lawson,  (1846)  8  Q.  B.  823  ;  Id  L.  J.  Q.  B.  263;  10  Jur. 

796. 
And  see  ante^  pp.  32,  36, 
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Publication  is  the  communication  of  the  defamatory 
words  to  some  person  or  persons  other  than  the  person 
defamed.  It  is  essential  to  the  plaintiff's  case  that  the 
defendant's  words  should  be  expressed ;  the  law  permits  us 
to  think  as  badly  as  we  please  of  our  neighbours,  so  long  as 
we  keep  our  uncharitable  thoughts  to  ourselves.  Merely 
composing  a  libel  is  not  actionable  unless  it  be  published. 
And  in  a  civil  proceeding  it  is  no  publication  if  the  words 
are  only  communicated  to  the  person  defamed;  for  that 
cannot  injure  his  reputation.  A  man's  reputation  is  the 
estimate  in  which  others  hold  him  ;  not  the  good  opinion 
which  he  has  of  himself.  The  communication,  whether  it 
be  in  words,  or  by  signs,  gestures,  or  caricature,  must  be 
intelligible  to  and  understood  by  some  third  person.*  If 
the  words  used  be  in  the  vernacular  of  the  place  of  publica- 
tion, it  will  be  presumed  that  such  third  person  understood 
them,  until  the  contrary  be  proved.  And  it  will  be  presumed 
that  he  understood  them  in  the  sense  which  such  words 
properly  bear  in  their  ordinary  signification,  unless  some 
reason  appear  for  assigning  them  a  different  meaning. 

The  publication  of  a  slander  involves  only  one  act  by  the 
defendant;  he  must  speak  the  words,  so  that  some  third 
person  hears  and  understands  them.  But  the  publication 
of  a  libel  is  a  more  composite  act.  First,  the  defendant 
must  compose  and  write  the  libel;  next,  he  must  hand 

^  In  Scotland  no  publication  to  a  third  person  is  necessary.  Defamatory 
statements,  either  oral  or  written,  concerning  the  person  to  whom  they  are 
addressed,  will  found  an  action  for  damages  at  his  instance  although  no 
third  person  has  heard  or  read  them. 

Mackay  y.  M'Cankie,  (1883)  10  B.  537  (Ct.  of  Sess.  Cases,  4th  Series). 
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wb&t  he  has  written,  or  cause  it  to  be  delivered,  to  some 
tbiii  person ;  then  that  third  person  must  read  and  under- 
Bt&nA  its  contents ;  or,  it  may  be  that,  after  composing  and 
miiimg  it,  the  defendant  reads  it  aloud  to  some  third  person^ 
who  listens  to  the  words  and  understands  them :  in  this  case 
the  same  act  may  be  both  the  uttering  of  a  slander  and  the 
publication  of  a  libel.    And  even  when  the  defendant  is 
not  himself  the  author,  writer,  or  printer  of  a  libel,  or  in 
any  way  connected  with  or  responsible  for  its  being  com- 
posed or  written  or  printed,  still  he  may  be  liable  as  its 
pubUsher.     But  to  make  him  so  liable,  three  things  must 
concur :  first,  the  defendant  must  receive  the  libel  and  read 
it  for  himself,  or  in  some  other  way  become  aware  that  it  is, 
or  probably  may  be,  a  libel ;  next,  he  must  deliver  it  to  some 
third  person  ;  and  then  that  third  person  must  read  it  or  hear 
and  understand  its  contents.     For  in  this  case,  if  the  defen- 
dant can  prove  that  he  was  wholly  ignorant  of  the  contents 
of  the  document,  and  had  no  reason  to  suppose  that  it  was 
likely  to  contain  libellous  matter,  he  will  escape  liability, 
because  he  has  not  consciously  published  a  libel.     And 
again,  if  the  person  to  whom  he  delivers  it  never  reads  it  or 
hears  it  read,  the  reputation  of  the  plaintiff  is  in  no  way 
injured  by  any  act  of  this  defendant. 

Every  publication  of  a  libel  is  a  distinct  and  separate 
act,  and  a  distinct  and  separate  cause  of  action.  For  the 
defendant  always  has  it  in  his  power  to  restrict  the  number 
of  persons  to  whom  he  will  publish  a  libel — he  may  show  it 
or  hand  it  to  as  many  or  as  few  as  he  pleases ;  and  each  time 
that  he  chooses  to  publish  it  he  commits  a  fresh  tort.  But 
the  uttering  of  a  slander  is  one  act  and  one  cause  of  action^ 
whether  one  person  or  one  hundred  persons  heard  the 
words.  The  words  are  published  at  once  to  all  who  happen 
to  be  within  earshot,  though  the  defendant  may  not  know 
how  many  such  there  be.  If,  therefore,  the  plaintiff  has 
recovered  damages  for  that  slander  on  the  footing  that,  say, 
three  bystanders,  A.,  B.,  and  C,  alone  heard  it,  and  subse-  ^ 

quently  he  discover  that  D.,  E.,  and  F.,  also  heard  the  same  A 
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words,  he  cannot  bring  a  second  action  for  the  publication 
to  D.,  E.,  and  F.,  for  it  is  the  same  tort.  But  if  a  libel  be 
published  first  to  A.  and  then  to  B.,  two  separate  actions  lie, 
although  the  two  publications  may  be  part  of  one  trans- 
action ;  and  judgment  in  an  action  brought  for  the  publica- 
tion to  A.  would  be  no  bar  to  a  second  action  claiming 
damages  for  the  publication  to  B.  So,  too,  if  the  publica- 
tion of  the  libel  to  A.  were  privileged,  this  would  afford 
no  defence  in  the  second  action,  which  is  based  on  the 
publication  to  B.  Whereas,  in  the  case  of  slander,  if  it  was 
the  defendant's  duty  to  speak  when  and  where  he  did,  his 
utterance  is  privileged,  however  many  persons  heard  his 
words.  {Pittard  v.  Oliver,  (1891)  1  Q.  B.  474 ;  60  L.  J.  Q.  B. 
219.) 

The  onus  lies  on  the  plaintiff  to  prove  publication  ;  he 
must  prove  a  publication  by  the  defendant;  and  such 
publication  must,  of  course,  be  prior  to  the  date  of  the 
writ. 

Although  husband  and  wife  are  generally  to  be  considered  one 
person  in  actions  of  tort  as  well  as  of  contract  (Phillips  v.  Barnet,  1 
Q.  B.  D.  486),  still  the  plaintiffs  wife  is  sufficiently  a  third  person 
to  make  a  communication  to  her  of  words  defamatory  of  her 
husband  a  publication  in  law.  {Weninan  v.  Ash,  18  C.  B.  886  ;  22 
L.  J.  C.  P.  190;  1 C.  L.  R.  592 ;  17  Jur.  579 ;  Jones  v.  WUlianis,  (1886) 
1  Times  L.  B.  572.)  And  it  is  submitted  that  similarly  a  com- 
munication to  the  husband  of  a  charge  against  his  wife  is  a  sufficient 
publication.  The  doubt  suggested  by  Jervis,  G.J.,  in  Wemnan  v. 
Ash  must  mean  that  he  considered  a  communication  to  the  husband 
of  a  report  prejudicial  to  his  wife  vf&spHind  facie  privileged  as  being 
a  friendly  act ;  not  that  it  was  no  publication.  To  communicate  to 
a  wife  a  charge  or  complaint  against  her  husband  is  not  a  friendly 
act,  and  is  not  privileged.     (Jones  v.  Williams,  supra,) 

In  the  converse  case  of  the  defendant  and  his  wife  a  different  rule 
prevails.  Communications  between  husband  and  wife  are  '*  held 
sacred."  (Per  Manisty,  J.,  20  Q.  B.  D.  at  p.  689.)  They  are 
clearly  privileged.  In  cases  apart  from  the  Married  Women's 
Property  Acts,  there  is  in  law  no  publication  where  the  words 
merely  pass  between  husband  and  wife.  (Wennhak  v.  Morgan,  20 
Q.  B.  D.  685 ;  57  L.  J.  Q.  B.  241 ;  86  W.  R.  697 ;  59  L.  T.  28 ;  62 
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J.  P.  470 ;  citing  with  approval  an  American  case  of  Trumbull  v. 
Gibbons,  8  City  Hall  Eecorder,  97.)  Moreover,  the  fact  that 
defendant's  wife  was  present  on  a  privileged  occasion,  and  heard 
what  her  husband  said,  will  not  take  away  the  privilege,  so  long  as 
her  presence,  though  not  necessary,  was  not  improper.  (Jones  v. 
Thomas,  84  W.  R.  104  ;  58  L.  T.  678 ;  50  J.  P.  149 ;  Collins  v. 
Cooper,  (1902)  19  Times  L.  S.  118.)    And  see  post,  p.  281. 

Illustrations. 

To  shoat  defamatory  words  ou  a  desert  moor  where  no  one  can  hear  you,  is  not 
a  publication ;  but  if  anyone  chances  to  hear  you,  it  is  a  publication,  although 
yon  thought  no  one  was  by. 

To  utter  defamatory  words  in  a  foreign  language  is  not  a  publication,  if  no  one 
present  understands  their  meaning ;  but  if  defamatory  words  be  written  in  a 
foxeign  language,  there  will  be  a  publication  as  soon  as  ever  the  writing  comes 
into  the  hands  of  anyone  who  does  understand  that  language,  or  who  gets  them 
explained  or  translated  to  him. 

If  defamatory  words  be  spoken  in  English  when  the  only  person  present  besides 
the  plaintiff  is  a  German  who  does  not  understand  English,  this  is  no  publication. 
Hurteri  v.  Wid}iea,  27  Iowa,  134. 
Sending  a  letter  through  the  post  to  the  plaintiff,  properly  addressed  to  him, 
and  &8tened  in  the  usual  way,  is  no  publication,  and  the  defendant  is  not 
answerable  for  anything  the  plaintiff  may  choose  to  do  with  the  letter  after  it  has 
once  safely  reached  his  hands. 

Bam)w  y.  Leivellin,  Hob.  62. 
In  an  American  case  the  plaintiff,  after  so  receiving  a  libellous  letter  from  the 
defendant,  sent  for  a  friend  of  his  and  also  for  the  defendant ;  he  then  repeated 
the  contents  of  the  letter  in  their  presence,  and  asked  the  defendant  if  he  wrote 
that  letter ;  the  defendant,  in  the  presence  of  the  plaintiff's  friend,  admitted  that 
he  had  written  it.    Hdd,  no  publication  hy  the  defendant  to  the  plaintiff's  friend. 
Fonville  V.  Nease,  Dudley,  S.  C.  303  (American). 
Bat  it  is  otherwise  if  a  message  be  sent  to  the  plaintiff  by  telegraph ;  the  con- 
tents of  the  telegram  are  necessarily  commtmicated  to  all  the  clerks  through  whose 
Ittnds  it  passes. 

Whitfldd  and  others  v.  8.  E.  By,  Co.,  B.  B.  &  E.  115 ;  27  L.  J.  Q.  B. 

229;  4  Jut.  N.  S.  688. 
WaiiafMon  V.  Freer,  L.  R  9  C.  P.  393 ;  43  L.  J.  C.  P.  161 ;  22  W.  E. 

878;  30L.  T.  332. 
Mobinaon  v.  Jones,  4  L.  B.  Ir.  391. 
Smith  Y.  Crocker,  (1889)  5  Times  L.  B.  441. 
Bohinson  T.  Rohinson,  (1897)  13  Times  L.  B.  564. 
If  the  defendant  writes  libellous  words  on  a  postcard  and  posts  it,  publication 
to  a  third  person  will  be  presumed.    It  will  be  for  the  defendant  to  show  that  in 
fact  no  one  but  the  plaintiff  read  it. 

Chattell  V.  Turner,  (1896)  12  Times  L.  R  360. 

Beamish  v.  Dairy  Supply  Co,,  Limited,  (1897)  13  Times  L.  R  484.  , 

Sadgrove  v.  Hole,  (1901)  2  K  B.  1 ;  70  L.  J.  K.  B.  455;  49  W.  B.  J 

473 ;  84  L.  T.  647. 
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Merely  to  be  in  possession  of  a  copy  of  a  libel  is  no  crime,  unless  some 
publication  thereof  ensue. 

B.  Y.  Beere,  Garth.  409;  12  Mod.  219;  Holt,  422 ;  2  Salk.  417,  646 ; 

1  Ld.  Baym.  414. 
And  see  11  Hargraye's  St.  Tr.  322,  sub.  Entick  v.  Carringtan,  and 
John  Lamb's  Ccue,  9  Bep.  60,  pott,  p.  158. 
But  the  delivery  of  a  manuscript  to  a  printer  to  be  printed  is  a  sufficient  publi- 
cation if  any  copies  be  printed ;  even  though  the  author  repent  and  suppress  all 
the  copies  printed.    For  the  compositor  must  read  it  or  hear  it  read. 
Baldwin  v.  Elphinston,  2  W.  Bl.  1037. 
[This  may  be  considered  a  somewhat  harsh  decision,  as  the  compositor  does  not 
attend  to  the  substance  of  the  manuscript,  but  sets  it  up  in  type  mechanically ; 
but  it  has  recently  been  acted  on  in  America.] 

Trumbull  v.  Gibbons,  3  City  Hall  Becorder,  97. 

And  see  Watts  v.  Fraser  and  another,  7  Ad.  &  E.  223 ;  6  L.  J.  K.  B. 
226;  7C.&P.369;  lM.&Bob.449;  2N.&P.157;  iJur.  671 ; 
W.W.  &D.  451.] 
Sending  a  libellous  letter  or  speaking  defamator}*-  words  to  the  plaintiff  *b  agent 
or  solicitor  is  a  sufficient  publication  to  a  third  person. 
Tuson  V.  Evans,  12  A.  &  E.  733. 

Huntley  v.  Ward,  1  F.  &  F.  552 ;  6  C.  B.  N.  S.  514  ;  6  Jur.  N.  S.  18. 
Hancock  v.  Case,  2  F.  &  F.  711. 
Stevens  v.  Kitchener,  (1887)  4  Times  L.  B.  159. 
Where  the  defendant  wrote  a  letter  to  the  plaintiff  himself,  but  read  it  to  a  friend 
before  posting  it,  this  was  held  a  publication  to  the  friend. 
Snyder  v.  Andrews,  6  Barbour  (New  York),  43. 
McCombs  y.  Tuttle,  5  Blackford  (Indiana),  431. 
So  where  the  defendant,  before  i)08ting  the  letter  to  the  plaintiff,  had  it  copied. 
Held,  a  publication  by  the  defendant  to  his  own  derk  who  copied  it. 
Keene  v.  Buff,  1  Clarke  (Iowa),  482. 
The  managing  director  of  the  defendant  company  dictated  a  letter,  containing 
words  defamatory  of  the  plaintiffs,  to  a  shorthand  clerk,  who  transcribed  it  by 
a  type-writing  machine.     This  type-written  letter  was  then  signed  by  the 
managing  director,  and  haying  been  press-copied  by  the  office  boy,  was  sent 
direct  to  the  plaintiff's  office.    This  was  held  by  the  Court  of  Appeal  to  be  a 
pubKcation  both  to  the  tyx>e-writer  and  the  office  boy. 

Pullman  and  another  y.  Hill  &  Co.,  (1891)  1  Q.  B.  524 ;  60  L.  J.  Q,  B. 
299;  39  W.  B.  263;  64  L.  T.  691. 

I  have,  of  course,  cited  the  decision  of  the  Court  of  Appeal  in 
Pullman  and  another  v.  Hill  d  Co.  as  a  binding  authority.  But, 
in^ith  all  respect  to  the  learned  judges,  I  venture  to  suggest  a  doubt 
as  to  the  correctness  of  their  decision  on  this  portion  of  the  case. 
Dictating  to  a  shorthand  clerk  words  which  that  shorthand  clerk 
takes  down  in  writing  is  not  publishing  a  libel  to  the  shorthand 
clerk.  No  libel  is  yet  in  existence.  Such  dictation  may  be  an 
actionable  slander — indeed,  in  Pullman  and  another  v.  Hill  dt  Co. 
it  was  so;  but  the  fact  that   spoken  words  are  intended   to   be 
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mitten  down  after  they  are  uttered  doea  not  make  t 
the  publication  of  a  libel.  Then,  again,  after  the 
were  taken  down  in  shorthand,  and  copied  oat  in  tj| 
manager  signed  the  type-written  document  and  hac 
office-boy  to  be  press  copied.  Is  this  a  publicatic 
the  attention  of  the  Court  was  not  called  to  the  fat 
eoi^g  is  a  purely  mechanical  process.  The  ofBce  I 
read  a  word  of  the  letter ;  be  would  merely  put  it  in  I 
pass  a  roller  over  it.  Surely  there  was  no  publii 
manager  to  the  office  boy,  unless  the  latter  made  him» 
with  the  contenta  of  the  document  which  was  handf 
would  be  otherwise  if  he  had  copied  it  out  by  hand, 
involve  his  reading  the  words  which  he  was  copying. 

The  plaintiff  mnst  prove  a  publication  by  th 
in  fact.  A  libelis  deemed  to  be  published  as 
maDuacript  has  passed  ont  of  defendant's  posi 
Hobroyd,  J.,  in  i?.  v.  Burden,  4  B.  &  Aid.  lit 
comes  directly  and  unread  into  the  possession 
of  the  plaintiff.  That  some  third  person  had 
tnnity  of  reading  it  in  the  interval  is  not  suffi 
jnry  are  satisfied  that  he  did  not  in  fact  avail  hi 
even  though  it  is  clear  that  the  defendant  < 
intended  publication  to  such  third  person. 

lUagtratioiis. 

A  letter  is  published  as  soon  as  posted,  and  in  the  plaoe  where 
u  em  opened  anywhere  by  any  person  other  than  the  perao) 


Ward  V.  Smith,  6  Bing.  749 ;  4  M.  &  P.  595 ;  4  C.  « 

Clrgg  v.  Lafftr,  3  Moore  &  Scott,  727  ;  10  Bing,  250. 

Wurren  v.  Wamn.  4  Tyr.  SoO ;  1  C.  M.  &  E.  250. 

Shipla,  V.  TodhuTtUr.  7  C.  A  P.  680. 
The  defendaiit  wrote  a  letter  and  gave  it  to  B.  to  deliver  to  t] 
*u  folded,  but  not  sealed.    B.  did  not  read  it ;  but  conveyed 
iJaintifi.    Bdd,  no  publicatioii. 

Cluttrrbufk  t.  Chafferi,  1  Stark.  4T1. 

Ihiy  V.  Brram,  2  Moo.  &.  Bob.  54. 
The  defendant  threw  a  sealed  letter  addressed  to  the  plaintij 
ll'i  ^cloeute.     M.  picked  it  up  and  delivered  it  unopened 
hiiDGelf,  who  alone  was  libellpd.    No  publicatioQ. 

FonvUU  v.  Nm*e,  Dudley.  S.  C.  303  (American). 
The  defendant  resolved  to  murder  A.  and  then  shoot  himst 
hlwllous  paper  stating  his  reasons  for  committing  the  crime,  ^  _ 
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would  be  found  on  his  dead  body  and  pubUsbed  to  all  the  world.  He  shot  at  A. 
and  wounded  him ;  but  was  arrested  before  he  could  shoot  himself.  He  was 
taken  to  the  police-station  and  searched,  and  the  paper  found  on  him  by  a 
sergeant  of  police,  who  subsequently  read  it  aloud  at  the  trial,  to  prove  that  the 
crime  was  committed  deliberately.  It  was  copied  into  many  newspapers. 
Mathew,  J. ,  expressed  the  opinion  that  there  was  no  publication  by  the  defendant ; 
the  sergeant  was  not  his  agent. 

Jacobs  V.  LutduSf  June  27th,  1894  (unreported). 
Posting  up  a  libellous  placard  and  taking  it  down  again  before  anyone  could 
read  it,  is  no  publication ;  but  if  it  was  exhibited  long  enough  for  anyone  to 
read  it,  then  defendant  must  satisfy  the  jury  that  no  one  actually  did  read  it. 

2  Starkie  on  Libel,  p.  16,  note  7i. 

So  it  is  DO  defence  that  the  third  person  was  not  in- 
tended to  overhear  the  slander  or  to  read  the  libel,  if  in 
fact  he  has  done  so.  An  accidental  or  inadvertent  commu- 
nication is  a  sufl&cient  publication,  if  it  be  occasioned  by  any 
act  or  default  of  the  speaker  or  writer.  It  is  otherwise  if 
it  be  occasioned  by  the  wrongful  act  of  some  third  person. 

lUtistrations. 

I  slander  the  plaintiff,  believing  I  am  alone  in  the  room  with  Imn.  But  I 
speak  so  loudly  that  his  clerk  in  the  outer  office  hears  what  I  say.  This  is  a 
publication  by  me  to  the  plaintiff's  clerk.    It  is  my  fault  that  I  spoke  so  loud. 

I  write  libellous  words  on  a  postcard  and  address  it  to  the  plaintiff.  They  are 
read  by  the  postman  and  by  the  plaintiff's  servant  This  is  a  publication  by 
me  to  them.    I  should  not  have  used  a  postcard. 

I  write  a  libel  and  fasten  it  up  in  an  envelope ;  I  direct  it  to  the  plaintiff,  and 
send  it  to  him  by  hand.  My  messenger  wrongfully  breaks  the  envelope  open 
and  reads  the  libel.    This  is  no  publication  by  me. 

I  write  a  libel  and  leave  it  about  on  the  top  of  the  desk  in  my  study,  so  that 
it  will  catch  the  eye  of  any  chance  visitor.  A  visitor  is  shown  into  the  room  in 
my  absence ;  he  sees  the  libel  there  and  reads  it  This,  it  is  submitted,  is  a 
publication  of  the  libel  by  me  to  that  visitor.  I  am  to  blame  for  leaving  it 
about. 

'*  If  the  writer  of  a  letter  locks  it  up  in  his  own  desk,  and  a  thief  comes  and 
breaks  open  the  desk  and  takes  away  the  letter  and  makes  its  contents  known,  I 
should  say  that  would  not  be  a  publication."    Per  Lord  Esher,  M.E.,  in 
Pullman  and  another  v.  Bill  <fc  Co.^  (1891)  1  Q.  B.  at  p.  527. 
And  see  Weir  v.  Hose,  6  Alabama,  881. 

The  printers  of  a  newspaper  made  a  mistake  in  setting  up  the  type;  they 
placed  the  name  of  the  plaintiff's  firm  last  among  the  **  Bankruptcies"  instead 
of  first  among  the  **  Dissolutions  of  Partnership  ;"  and  the  proprietors  had  to 
pay  50/.  damages. 

Shepheard  v.  Wfiitaker,  L.  E.  10  C.  P.  502 ;  32  L.  T.  402. 
Stubbs  V.  Mars?i,  15  L.  T.  312. 

Where  the  defendant  knew  that  the  plaintiff's  letters  were  always  opened  by 
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bis  clerk  in  the  morning,  and  yet  sent  a  libellous  letter  addressed  to  the 

plaintiff,  which  was  opened  and  read  by  the  plaintiff's  derk  lawfully  and  in  the 

usoal  course  of  business,  keldj  a  publication  by  the  defendant  to  the  plaintiff's 

derk. 

Delacroix  v.  Thevenot,  2  Stark.  63. 

So  where  the  jury  found  that  the  defendant  knew  the  letter  would  probably 

be  so  opened. 

Gomeraall  v.  Dai^iesy  (1898)  14  Times  L.  B.  430. 

There  were  fire  partners  in  the  firm  of  Pullman  &  Co. ;  two  of  them  owned 

some  land  as  their  private  property.    The  defendant  had  a  dispute  with  these  two 

about  a  hoarding  on  the  land.    The  firm  had  nothing  to  do  with  the  land,  and 

no  concern  with  the  dispute.    The  defendant  addressed  a  letter  to  **  Messrs. 

Pullman  &  Co.,"  at  their  business  address ;  and  it  was  opened  there  in  the 

ordinary  course  of  business  by  a  clerk  who  had  authority  to  open  letters 

addressed  to  the  firm.    The  defendant  believed  the  two  Messrs.  Pullman,  whom 

he  knew,  to  be  sole  partners  in  the  firm.    He  did  not,  therefore,  address  the 

letter  to  them  personally,  or  mark  it  **  Private."    Held,  a  publication  by  the 

defendant  to  the  derk  of  the  firm. 

Ftdlman  and  another  v.  Hill  &  Co.,  (1891)  1  Q.  B.  524 ;  60L.  J.  Q.  B. 

299;  39  W.  B.  263;  64  L.  T.  691. 

Boxvim  ▼.  GoUtt  Freres  and  others,  (1894)  1  Q.  B.  842 ;  63  L.  J.  Q.  B. 

401 ;  42  W.  B.  392 ;  70  L.  T.  368 ;  58  J.  P.  670. 

The  defendant  by  mistake  directed  and  posted  a  libellous  letter  to  the  plaintiff's 

employer  instead  of  to  the  plaintiff  himself.    The  employer  opened  and  read  it. 

Hdd,  a  publication. 

Fox  V.  Brodenck,  14  Ir.  C.  L.  Bep.  453. 

The  defendant  by  mistake  placed  a  letter  he  had  written  to  A.  in  an  envelope 

addressed  to  B.,  who  received  and  read  it.    Heldy  a  publication  by  the  defendant 

toR 

Tompeon  v.  Dashwood,  11  Q.  B.  D.  43;  52  L.  J.  Q.  B.  425;  48  L.  T. 

943 ;  48  J.  P.  bb. 
Bev.  Samuel  Paine  sent  his  servant  to  his  study  for  a  certain  paper  which 
he  wished  to  show  to  Brereton ;  the  servant  by  mistake  brought  a  libellous 
epitaph  on  Queen  Mary,  which  Paine  inadvertently  handed  to  Brereton,  sup- 
posing it  to  be  the  paper  for  which  he  sent ;  and  Brereton  road  it  aloud  to 
Dr.  Hoyle.  This  would  probably  be  deemed  a  publication  by  Paine  to  Brereto'h 
in  a  civil  case  (Note  to  Mayne  v.  Fletcher,  4  Man.  &  By.  312) ;  but  would  not 
be  sufficient  in  a  criminal  case. 

R.  V.  Paine,  (1695)  5  Mod.  167  ;  Carth.  405 ;  Comb.  358. 
For  in  a  criminal  case  it  is  essential  that  there  should  be  a  guilty  intention. 
B.  V.  Lord  Abingdon,  1  Esp.  228. 
See  also  BreU  v.  WaUon,  20  W.  B.  723. 
BUtke  V.  Stevens,  4  F.  &  F.  232 ;  11  L.  T.  543. 

B.  V.  Munsiow,  (1895)  1  Q.  B.  758 ;  64  L.  J.  M.  C.  138 ;  43  W.  B. 
495 ;  72  L.  T.  301 ;  15  B.  192. 

Next  take  the  case  where  the  defendant  is  neither  the 
author  nor  the  writer  of  the  libel  Although  merely  com- 
posing a  libel  without  publishing  it  is  not  actionable,  merely 
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publishing  it,  not  having  composed  it,  is  actionable,  when- 
ever the  publisher  knows  or  ought  to  know  that  it  is  a  libel. 
*'  The  mere  delivery  of  a  libel  to  a  third  person  by  one 
conscious  of  its  contents  amounts  to  a  publication,  and  is  an 
indictable  offence/*  (Per  Wood,  B.,  in  Moloney  v.  Bai-tley, 
8  Camp.  213.)  **  If  one  reads  a  libel,  that  is  no  publication 
of  it ;  or  if  he  hears  it  read,  it  is  no  publication  of  it ;  for 
before  he  reads  or  hears  it,  he  cannot  know  it  to  be  a  libel ; 
or  if  he  hears  or  reads  it,  and  laughs  at  it,  it  is  no  publica- 
tion of  it ;  or  if  he  writes  a  copy  of  it,  and  does  not  publish 
it  to  others,  it  is  no  publication  of  the  libel ;  but  if  after  he 
has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it,  in  the 
hearing  of  others,  or  after  that  he  knows  it  to  be  a  libel, 
he  reads  it  to  others,  that  is  an  unlawful  publication  of  it." 
(Per  Lord  Coke  in  John  Lamb's  CasCy  9  Kep.  60.) 

Illustrations. 

The  plaintiff  and  defendant  were  both  members  of  a  Druid's  Lodge,  and  were 
both  present  at  a  meeting,  when  an  anonymous  letter  came  by  post  addressed 
to  the  defendant  It  was  brought  to  the  defendant  in  the  meeting ;  he  read  it 
to  himself.  He  then  asked  leave  of  the  chairman  to  read  it  aloud.  This  bein^ 
granted,  he  read  it  aloud  to  the  meeting.  It  did  not  refer  to  the  plaintiff 
by  name.  But  after  reading  it  aloud,  the  defendant  said  he  thought  it 
must  refer  to  the  plaintiff,  and  handed  it  to  him.  The  defendant  had  not 
written  the  letter  or  procured  it  to  be  written.  Still,  it  was  held  that  he  had 
published  it. 

Forrester  v.  Tyrrell,  (1893)  9  Times  L.  R.  2o7 ;  57  J.  P.  532. 

A  man  may  thus  be  guilty  both  of  libel  and  slander  at  the  same  moment  and 
by  the  same  act,  as  by  reading  aloud  a  defamatory  paper  written  by  another 
(See  Precedent  No.  4,  App.  A.). 

Heame  v.  Stowell,  12  A.  &  E.  719 ;  6  Jur.  458 ;  4  P.  &  D.  696. 

A  libellous  placard  having  been  erected  by  the  roadside,  the  defendant  sat  by 
it,  saying  nothing,  but  constantly  pointing  to  the  placard  so  as  to  attract  to  it 
the  attention  of  the  passers-by.  Held^  that  there  was  evidence  of  publication  by 
the  defendant  which  ought  to  have  been  left  to  ike  jury. 

Hird  V.  Wood,  38  Sol.  J.  234. 

Spall  V.  Maaaey  and  others,  2  Stark.  559. 

**  Printing  a  libel  may  be  an  innocent  act ;  but,  unless  qualified  by  circum- 
stances, shall,  primd  fade,  be  understood  to  be  a  publication.    It  must  be 
delivered  to  the  compositor,  and  the  other  subordinate  workmen."    Per  eur,  in 
Baldwin  v.  Elph'nston,  2  Wm.  BL  1038. 

But  where  a  man,  who  has  just  I'eceived  a  newspaper,  lends  it  to  a  friend 
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"n^xit  having  read  it,  and  without  knowing  that  it  contains  a  libel,  this  is  no 
publication. 

Mcleod  V.  St,  Auhtfn,  (1899)  A.  0.  549 ;  68  L.  J.  P.  0.  137 ;  48  W.  B. 

173 ;  81  L.  T.  158. 

Bnt  the  writer  or  publisher  of  a  libellous  book  has  no  cause  of  action  against 

a  man  who  shows  the  book  to  the  persons  libelled  therein,  who  in  consequence 

bring  actions  of  libel,  unless  there  is  an  express  contract  that  the  book  shall 

not  be  so  used. 

Saunders  v.  Seyd  and  Kelly,  &c^   Co.,  (1896)  75  L.   T.    193;   12 
Times  L.  B.  546. 

So,  again,  every  sale  or  delivery  of  a  written  or  printed 
copy  of  a  libel  is  a  fresh  publication.  It  makes  no  difference 
in  law  (though  it  may  affect  the  amount  of  damages)  whether 
such  copy  is  sold  to  the  public  or  merely  shown  confidentially 
to  a  friend.  Either  act  is  equally  a  publication.  Every 
person  who  sells  or  gives  away  a  written  or  printed  copy  of 
a  libel  is  liable  in  damages,  unless  he  can  satisfy  the  jury 
that  he  was  ignorant  of  its  contents,  and  had  no  reason  to 
suspect  they  were  libellous.  The  onus  of  proving  this  lies 
on  the  defendant ;  and  where  he  has  made  a  large  profit  by 
selling  a  great  many  copies  of  a  libel,  it  will  be  very  difiicult 
to  persuade  the  jury  that  he  was  not  aware  of  its  libellous 
nature.  {Ckubb  v.  FlannagaUj  6  C.  &  P.  431.)  But  if  the 
paper  was  sold  in  the  ordinary  way  of  business  by  a  news- 
vendor  who  neither  wrote  nor  printed  the  libel,  and  who 
neither  knew  nor  ought  to  have  known  that  the  paper  he 
was  so  selling  did  contain  or  was  likely  to  contain  any  libel- 
lous  matter,  he  will  not  be  deemed  to  have  published  the 
libel  which  he  thus  innocently  disseminated.  {Emmens  v. 
Pottl(^,  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51.)  The  onus  of 
establishing  this  defence  lies  upon  the  defendant.  {Vizetelly 
V.  Mudie's  Sdect  Library,  Limited^  (1900)  2  Q.  B.  170.)  Such 
defence  is  not  open  to  the  author,  printer,  or  the  original 
publisher  of  the  libel.  (Morrison  v.  Ritchie  &  Co.^  (1902) 
4  F.  645   (Ct.  of  Sess.).) 

Illustrations.  J^ 

The  plaintiff's  agent,  with  a  view  to  the  action,  caUed  at  the  office  of  the 
defendant's  newspaper,  and  made  them  find  for  him  a  copy  of  the  paper  that 
had  appeared  seventeen  years  previously,  and  bought  it.    Held,  that  this  was  a 
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fresh  publication  by  the  defendanti  and  that  the  action  lay  in  spite  of  the  Statute 
of  Limitations. 

Duke  o/Brunsivick  v.  Harmer,  14  Q.  B.  185 ;  19  L.  J.  Q.  B.  20;  14 
Jur.  110;  3C.  &K.  10. 
A  porter  who,  in  the  course  of  business,  delivers  parcels  containing  libellous 
handbills,  is  not  liable  in  an  action  for  libel,  if  shown  to  be  ignorant  of  the 
contents  of  the  parcel,  for  he  is  but  doing  his  duty  in  the  ordinary  way. 

Day  V.  Bream,  2  M.  &  Bob.  54. 
A  servant  carries  for  his  master,  a  letter  addressed  to  C,  containing  a  libel  on 
D.  It  is  his  duty  not  to  read  it.  If  he  does  read  it,  and  then  delivers  it  to  C, 
this  is  a  publication  by  the  servant  to  C,  and  D.  can  sue  either  the  master,  or 
the  servant  or  both.  If  the  servant  never  reads  it,  but  simply  delivers  it  as  he 
was  bidden,  then  he  is  not  liable  to  any  action,  unless  he  either  knew  or  ought 
to  have  known  that  he  was  being  employed  illegally.  If  he  either  knew  or 
ought  to  have  known  that,  then  it  is  no  defence  for  him  to  plead,  **  1  was  only 
obeying  orders." 

The  defendant  kept  a  pamphlet  shop ;  she  was  sick  and  upstairs  in  bed ;  a 
libel  was  brought  into  the  shop  without  her  knowledge,  and  subsequently  sold 
by  her  servant  on  her  account.  She  was  held  criminally  liable  for  the  act  of  her 
servant  on  the  grotind  that  '^  the  law  presumes  that  the  master  is  acquainted 
with  what  his  servant  does  in  the  course  of  his  business." 

B.  V.  Dodd,  2  Sess.  Cas.  33. 

Niat*8  Case,  Fitzg.  47 ;  1  Barnard.  306. 
But  later  judges  would  not  be  so  strict;  the  sickness  upstairs,  if  properly 
proved  by  the  defendant,  would  now  be  held  an  excuse,  at  all  events  in  a 
criminal  case. 

B.  V.  Almon,  5  Burr.  2686. 

B.  V.  Outch,  Fisher  and  Alexander,  Moo.  &  Ifal.  433. 

And  now  see  6  &  7  Vict.  c.  96,  s.  7,  post,  p.  548. 
A  rule  was  granted  calling  on  Wiatt  to  show  cause  why  he  should  not  be 
attached  for  selling  a  book  containing  a  libel  on  the  Court  of  King's  Bench. 
The  book  was  in  Latin.  On  filing  an  affidavit  that  he  did  not  understand  Latin, 
and  on  giving  up  the  name  of  the  printer  from  whom  he  obtained  it,  and  the 
name  of  the  author,  the  rule  was  discharged. 

B.  V.  Wiatt,  (1722)  8  Mod.  123. 
The  defendants  were  newsveudors  on  a  large  scale  at  the  Boyal  Exchange. 
In  the  ordinary  course  of  their  business  they  sold  several  copies  of  a  newspaper 
called  **  Money,"  which  contained  a  libel  on  the  plaintiff.  The  jury  found  that 
the  defendants  did  not,  nor  did  either  of  them,  know  that  the  newspapers  at  the 
time  they  sold  them  contained  libels  on  the  plaintiff ;  that  it  was  not  by  negli- 
gence on  the  defendants'  part  that  they  did  not  know  there  was  any  libel  in  the 
newspapers ;  and  that  the  defendants  did  not  know  that  the  newspaper  was  of 
such  a  character  that  it  was  likely  to  contain  libellous  matter,  nor  ought  they 
to  have  known  so.  Held,  that  defendants  had  not  published  the  libel,  but  had 
only  innocently  disseminated  it. 

Emmens  v.  Pottle  aiid  Son,  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51 ; 
34  W.  E.  116 ;  53  L.  T.  808  ;  50  J.  P.  228. 

Bidgway  v.  W,  H,  Smith  and  Son,  (1890)  6  Times  L.  E.  275. 

Mallon  V.  W.  If.  Smith  and  So7i,  (1893)  9  Times  L.  E.  621. 
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But  whexe  the  libellous  book  bad  been  called  in  by  tbe  publiaber,  and  uotioes 
caUing  it  in  had  been  received  by  the  defendant,  though  not  read  by  him,  the 
Cbort  of  Appeal  held  that  the  jury  had  rightly  found  that  the  defendant  was 
gmliy  of  negligence,  and  therefore  the  defence  failed. 

Viiddhj  V.  Mudie'B  Select  Library,  Limited,  (1900)  2  Q.  B.  170; 
69  L.  J.  Q.  B.  645  ;  16  Times  L.  B.  352. 
Tbe  defendants  were  the  Trustees  and  the  Librarian  of  the  British  Museum. 
They  purchased  two  pamphlets  relating  to  the  litigation  between  the  Bev.  Henry 
Wild  Beecher  and  Mr.  Tilton,  which  they  catalogued  for  reference.  In  the 
eonrae  of  years  some  four  or  five  readers  consulted  these  pamphlets,  which  were 
now  proved  to  contain  libels  on  the  female  plaintiff.  None  of  the  defendants 
or  their  servants  knew  that  these  pamphlets  contained  libels  on  the  plaintiff  or 
libels  at  all.  The  findings  of  the  jury  were  construed  to  mean  that  there  was 
no  negligence  on  the  part  of  the  defendants.     Held,  no  publication. 

Martin  and  wife  v.  Trustees  of  the  British  Museum  and  Thompson, 
(1894)  10  Times  L.  B.  338. 

Every  one  who  requests  or  procures  another  to  write, 
print,  or  publish  a  libel,  is  answerable  as  though  he  wrote, 
printed,  or  published  it  himself.  And  such  request  need 
not  be  express.  Thus,  it  may  be  inferred  from  the  defen- 
dant's conduct  in  sending  his  manuscript  to  the  editor  of  a 
magazine,  or  making  a  statement  to  the  reporter  of  a  news- 
paper, with  the  knowledge  that  they  will  be  sure  to  publish 
it,  and  without  any  eflfort  to  restrain  their  so  doing.  And 
it  is  not  necessary  that  the  defendant's  communication  be 
inserted  verbatim^  so  long  as  the  sense  and  substance  of  it 
appear  in  print. 

This  rule  is  of  great  valae  in  cases  where  the  words  employed  are 
not  actionable  when  spoken ;  bat  are  so  if  written.  Here,  though 
tbe  proprietor  of  the  newspaper  is  of  course  liable  for  printing  them, 
still  it  is  more  satisfactory,  if  possible,  to  make  the  author  of  the 
scandal  defendant.  An  action  of  slander  will  not  lie;  but  if  he 
spoke  the  words  under  such  circumstances  as  would  ensure  their 
being  printed,  or  if  in  any  other  way  he  requested  or  contrived  their 
publication  in  the  paper,  he  is  liable  in  an  action  of  Ubel  as  the 
actual  publisher.     Qui  facit  per  alium  facit  per  se. 

Illustrations. 

Hudson  brought  the  manuBcript  of  a  libellous  song  to  Morgan  to  have  1,000 
copies  printed;  Morgan  printed  1,000  and  sent  300  to  Hudson's  shop.  Hudson 
g*Te  aeveral  copies  to  a  witness,  who  sang  it  about  the  streets.     It  did  not 

O.L.S.  M 
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appear  in  whose  handwriting  the  manuscript  was,  but  probably  it  was  not  in 
Hudson's.     Heldy  that  both  Hudson  and  Morgan  had  published  the  libel. 

Johnson  V.  Hudson  and  Morgan,  7  A.  &  E.  233,  n. ;  1  H.  &  W.  680. 

If  a  manuscript  in  the  handwriting  of  the  defendant  be  sent  to  the  printer  or 
publisher  of  a  magazine,  who  prints  and  publishes  it,the  defendant  will  be 
liable  for  the  full  damages  caused  by  such  publication,  although  there  is  no 
proof  offered  that  he  expressly  directed  the  printing  and  publishing  of  such 
manuscript. 

Bond  V.  Douglas,  7  C.  &  P.  626. 
B.  V.  Lovetty  9  0.  &  P.  462. 
Burd^  V.  Abhot,  5  Dow,  H  L.  201 ;  14  East,  1. 
And  this  is  so,  although  the  editor  has  cut  the  article  up,  omitting  the  most 
libellous  passages  and  only  publishing  the  remainder. 

Tarpley  v.  Blabey,  2  Bing.  N.  C.  437 ;  2  Scott,  642 ;  1  Hodges,  414 ; 

7  0.  &  P.  395. 
Pierce  v.  Ellis,  6  Ir.  C.  L.  E.  55. 
Strader  v.  Stryder,  67  HI.  404. 
H  I  compose  a  libel  and  leave  it  inside  my  desk  among  my  papers,  and  my 
clerk  surreptitiously  takes  a  copy  and  sends  it  to  the  newspapers,  he  is  liable, 
but  I  am  not,  for  the  damage  caused  thereby.    For  although  he  could  not  have 
taken  a  copy  had  I  not  first  written  the  libel,  still  its  subsequent  publication  in 
print  is  caused  entirely  by  my  clerk's  own  independent  and  wrongful  act,  for 
the  consequences  of  which  he  alone  is  liable.     Secus,  if  I  in  any  way  encouraged 
or  contriyed  his  taking  a  copy,  knowiiig  that  he  would  be  sure  to  publish  it  in 
the  newspapers. 

A  newspaper  reporter  told  defendant  he  should  send  defendant's  statements  to 
the  paper  for  publication.  Defendant  replied,  **Let  them  go.*'  Hdd,  that 
defendant  had  published  them  in  the  paper. 
Clay  V.  People,  86  HI.  147. 
So  where  Cooper  told  the  editor  several  good  stories  against  the  Eev.  J.  X., 
and  asked  him  to  '*  show  Mr.  K.  up;'**  and  subsequently  the  editor  published 
the  substance  of  them  in  the  newspaper,  and  Cooper  read  it  and  expressed  his 
approval ;  this  was  held  a  publication  by  Cooper,  although  the  editor  knew  of 
the  facts  from  other  quarters  as  well. 

B,  V.  Cooper,  15  L.  J.  Q.  B.  206 ;  8  Q.  B.  533. 

And  see  Adams  v.  Kelly,  By.  &  Moo.  157;  and  the  judgments  of 
Byles  and  Mellor,  JJ.,  in  die  next  case,  L.  R.  4  Ex.  181 — 186. 
At  the  meeting  of  a  board  of  guardians,  at  which  reporters  were  present,  it  was 
stated  that  the  plaintiff  had  turned  his  daughter  out  of  doors,  and  that  she  con- 
sequently had  been  admitted  into  the  workhouse  and  had  become  chargeable  to 
the  parish.  Ellis,  one  of  the  guardians,  said,  **  I  hope  the  local  press  will  take 
notice  of  this  very  scandalous  case,**  and  requested  the  chairman,  Prescott,  to 
give  an  outline  of  it.  This  Prescott  did,  remarking,  '*  1  am  glad  gentlemen  of 
the  press  are  in  the  room,  and  I  hope  they  will  give  publicity  to  the  matter." 
Ellis  added,  *'  And  so  do  I.'*  From  the  notes  taken  in  the  room  the  reporters 
prepared  a  condensed  account,  which  appeared  in  the  local  newspapers,  and 
which,  though  partly  in  the  reporter*s  own  language,  was  substantially  a  correct 
report  of  what  took  place  at  the  meeting.  Held,  by  the  majority  of  the  Court  of 
Exchequer  Chamber  (Montague  Smith,  Keating,  and  Hannen,  JJ.,  Byles  and 
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KeHor,  JJ.,  dissenting),  that  Martin,  B.,  was  wrong  in  directing  the  jury  that 
there  was  no  evidence  to  go  to  the  jury  that  Presoott  and  Ellis  had  directed  the 
I  publication  of  the  account  which  appeared  in  the  papers.     [N.B. — Of  the  six 

S  judges  concerned,  three  were  of  one  opinion,  three  of  the  other.] 

}  Parkes  v.  Prescoit  and  EllUy  L.  R.  4  Ex.  169 ;  38  L.  J.  Ex.  103  ;  17 

^  W.  R.  773 ;  20  L.  T.  537. 

The  defendants  were  the  trustees  of  a  trade  union,  called  The  General  Railway 
Workers'  Union.  They  entered  into  a  written  agreement  with  the  proprietors 
and  publishers  of  a  newspaper  called  The  Railway  Workmen* b  Times,  The 
agreement  provided  that  the  proprietors  of  the  paper  should  print  and  publish  for 
the  Union  every  week  a  special  edition  of  The  Workmen^s  Times  under  the  style 
and  title  of  "  The  Railway  Workmen* s  Times  ^  the  organ  of  the  General  Railway 
Workers'  Union ;  "  and  that  the  secretary  of  the  Union  should  furnish  to  the 
proprietors  of  The  Workmen*  s  Times  matter  to  fill  up  one  page  of  the  said  special 
edition  each  week.  The  editor  was  to  have  full  and  free  liberty  to  reject  wholly 
or  partially  any  matter  supplied  by  the  secretary,  or  to  vary  it  as  he  might  think 
1)e6t,  and  with  a  view  to  fulfilling  the  provisions  of  the  Newspaper  Libel  Act. 
This  agreement,  though  the  defendants  were  therein  described  in  their  repre- 
sentative capacity  of  trustees  for  the  Union,  was  signed  by  them  personally 
witlioTit  any  limitation.  Hddy  that  the  defendants  were  personally  liable  for  the 
publication  of  a  libel  supplied  by  the  secretary  of  the  Union  and  published  in 
the  special  weekly  edition  of  The  Workmen* s  Times, 

Rapkins  v.  Ball  and  others,  (1894)  10  Times  L.  R.  466. 

It  is  on  this  principle  that  the  proprietor  of  a  newspaper 
is  always  liable  for  whatever  appears  in  its  columns :  for 
he  has  given  general  orders  to  his  men  to  print  whatever 
the  editor  passes  and  sends  into  the  printing  department. 
The  editor  is  on  the  same  principle  responsible  for  all  matter 
which  he  sends  to  press.  It  is  of  no  avail  for  either  pro- 
prietor or  editor  to  plead  that  he  never  read  the  libellous 
words ;  for  they  have  both  in  fact  ordered  the  compositors 
to  set  them  up  in  type,  and  their  other  employes  to  print 
and  circulate  them.  So  a  master-printer  is  liable  for  all 
that  his  men  print. 

IUiL8trati(>7i8. 

The  proprietor  of  a  newspaper  is  always  liable  for  whatever  appears  in  its 
eohmms ;  although  the  publication  may  have  been  made  without  his  knowledge 
and  in  his  absence. 

R.Y.  Walter,  3  Esp.  21. 
Storey  v.  Wallace,  11  111.  51. 
ScHpps  V.  Reilly,  38  Mich.  10. 

Morrison  v.  Ritchie  <fc  Co.,  (1902)  4  F.  645  (Ct.  of  Session). 
"  Surely  a  person  who  derives  profit  from,  and  who  furnishes  means  for,  carry- 
ing on  the  concern,  and  intrusts  the  conduct  of  the  publication  to  one  whom  he 
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selects,  and  in  whom  he  confides,  may  be  said  to  cause  to  be  published  what 
actually  appears,  and  ought  to  be  answerable,  although  you  cannot  Bhow  that 
he  was  individually  concerned  in  the  particular  publication."  Per  Lord 
Tenterden,  C.J.,  in 

B.  v.  Gutch  and  others^  Moo.  &  Malk.  548. 
But  now  in  criminal  cases,  see  6  &  7  Vict.  c.  06,  s.  7,  po§t,  p.  548. 

B,  V.  Holbrook  and  otherSy  3  Q.  B.  D.  60 ;  4  Q.  B.  D.  42  ;  47  L.  J.  Q. 
B.  35 ;  48  L.  J.  Q.  B.  113 ;  26  W.  R.  144  ;  27  W.  R.  313 ;  37  L.  T. 
530 ;  39  L.  T.  536. 
So  is  the  printer ;  though  he  had  no  knowledge  of  the  contents. 

R.  V.  Dover,  6  How.  St.  Tr.  547  ;  and  see  2  Atkyns,  at  p.  472. 
So,  in  England,  the  acting  editor  is  always  held  liable. 

WatU  V.  Fra9er  and  another,  7  C.  &  P.  369  ;  7  Ad.  &  R  223 ;   1  M.  & 
Bob.  449 ;  2  N.  &  P.  157 ;  1  Jur.  671 ;  W.  W.  &  D.  451. 
In  America,  however,  though  the  proprietor  and  printer  of  a  paper  are  always 
held  liable,  the  editor  is,  it  would  seem,  allowed  to  plead  as  a  defence  that  the 
libel  was  inserted  without  his  orders  and  against  his  will. 

The  Commonioealth  v.  KnetJand,  Thacher*s  C.  C.  346. 
Or  without  any  knowledge  on  his  part  that  the  article  was  a  libel  on  any 
particular  individual. 

Smithy.  Ashley,  (1846)  52  Mass.  (11  Met.)  367. 
The  proprietor  of  a  newspaper  is  liable  even  for  an  advertisement  inserted  and 
paid  for  in  the  ordinary  course  of  business ;  although  the  plaintiff  is  bringing 
another  action  against  the  advertiser  at  the  same  time. 

Harrison  v.  Pearce,  1  P.  &  F.  567 ;  32  L.  T.  (Old  S.)  298. 
''  If  you  look  upon  the  editor  as  a  person  who  has  published  a  libellous  adver- 
tisemept  incautiously,  of  course,  he  is  liable."    Per  Pollock,  C.B.,  in 
Keyzcr  and  another  v.  Neiooomb,  1  F.  &  F.  559. 

Every  one  who  writes,  prints,  or  publishes  a  libel,  or  is 
in  any  way  responsible  for  its  being  written,  printed,  or 
published,  may  be  sued  by  the  person  defamed.  And  to 
such  an  action  it  is  no  defence  that  another  wrote  it,  or  that 
it  was  printed  or  published  by  the  desire  or  procurement  of 
another,  whether  that  other  be  made  a  defendant  to  the 
action  or  not.  All  concerned  in  publishing  the  libel  or  in 
procuring  it  to  be  published  are  equally  responsible  for  all 
damages  which  flow  from  the  joint  publication,  whether  the 
author  be  sued  or  not.  If  the  libel  appear  in  a  newspaper, 
the  proprietor,  the  editor,  the  printer,  and  the  publisher 
are  all  liable  to  be  sued,  either  separately  or  together ;  and 
each  defendant  is  liable  for  all  the  ensuing  damage,  for 
there  is  no  contribution  between  tort-feasors.  So  that  the 
proprietor  of  a  paper  sued  jointly  with  his  careless  editor  or 


BBPETITION.  166 

with  the  actual  composer  of  the  libel  cannot  compel  either 
of  his  co-defendants  to  recoup  him  the  damages,  which  he 
has  been  compelled  to  pay  the  plaintiff.  {Colbum  v.  Pat- 
mre,  1  C.  M.  &  E.  73  ;  4  Tyr.  677.)  But  if  there  be  two 
distinct  and  separate  publications  of  the  same  libel,  a  de- 
fendant who  was  concerned  in  the  first  publication,  but 
wholly  anconnected  with  the  second,  would  not  be  liable 
tor  any  damages  which  he  could  prove  to  have  been  the 
consequence  of  the  second  publication  and  in  no  way  due  to 
the  first. 

Ilhtstrationa. 

"  If  a  man  receives  a  letter  with  authority  from  the  author  to  publish  it,  the 

person  receiving  it  will  not  be  justified,  if  it  contains  libellous  matter,  in  inserting 

it  in  the  newspapers.     No  authority  from  a  third  person  will  defend  a  man 

against  an  action  brought  by  a  person  who  has  suffered  from  an  unlawful  act." 

PerBest,  CJ.,  in 

De  Crespigny  v.  Welleslet/,  5  Bing.  at  p.  402. 
If  a  country  newspaper  reproduces  a  libellous  article  from  a  London  newspaper, 
the  country  paper  makes  the  article  its  own,  and  is  liable  for  all  damages  result- 
ing from  its  publication  in  the  country.     The  fact  that  it  had  previously  appeared 
in  the  London  paper  is  no  defence;  and,  strictly,  it  should  not  even  tend  to 
mitigate  the  damages,  though  it  probably  will  have  that  effect. 
TalbuH  V.  Clark,  2  M.  &  Bob.  312. 
Sauiiders  v.  Mills,  3  M.  &  P.  520 ;  6  Bing.  213. 
Evidence  that  the  plaintiff  had  in  a  previous  action  recovered  damages  against 
the  London  paper  for  the  same  article  was  formerly  held  inadmissible ;  as  in  that 
action  damages  were  given  only  for  the  publication  of  the  libel  in  London. 
Creevy  v.  Carr,  7  C.  &  P.  64. 
And  see  Hunt  v.  Algar  and  others,  6  C.  &  P.  245. 
But  now  such  evidence  has  been  made  admissible  in  an  action  against  a  news- 
paper by  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52  Yict.  c.  64,  s.  6). 

Every  repetition  of  a  slander  is  a  wilful  publication  of 
it,  rendering  the  speaker  liable  to  an  action.  "  Tale- 
bearers are  as  bad  as  tale-makers.''*  It  is  no  defence  that 
the  speaker  did  not  originate  the  scandal,  but  heard  it  from 
another,  even  though  it  was  a  current  rumour  and  he  boTid 

• 

*yLR8,  Oak.  **  But  surely  you  would  not  be  quite  so  severe  on  those  who 
only  repeat  what  they  hear  ?  " 

Sm  Pet.  *'  Tes,  Madam,  I  would  have  law  merchant  for  them  too ;  and  in 
all  cases  of  slander  currency  whenever  the  drawer  of  the  lie  was  not  to  be  found, 
the  injured  parties  should  have  a  right  to  come  on  aoy  of  the  indorsers." — llie 
Sehool/or  SoandaL 
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fide  believed  it  to  be  true.  {Watkin  v.  Hall^  L.  R.  3  Q.  B. 
396;  37  L.  J.  Q.  B.  125 ;  16  W.  R.  857 ;  18  L.  T.  661.) 
It  is  no  defence  that  the  speaker  at  the  time  named  the 
person  from  whom  he  heard  the  scandal.  (M'Plierson  v. 
Danielsy  10  B.  &  C.  270;  5  M.  &  R.  251.) 

This  proposition,  it  is  submitted,  correctly  states  the  existing  law 
on  the  point ;  but  it  would  certainly  not  have  been  accepted  as  clear 
law  iu  the  18th  century.  Great  difficulty  was  presented  by  the  fourth 
resolution  in  Lord  Northampton's  Case  (in  the  Star  Chamber,  1613), 
12  Rep.  134,  which  runs  as  follows  : — "  In  a  private  action  for  slander 
of  a  common  person,  if  J.  S.  publish  that  he  hath  heard  J.  N.  say 
that  J.  G.  was  a  traitor  or  thief ;  in  an  action  of  the  case,  if  the 
truth  be  such  he  may  justify.  But  if  J.  8.  publish  that  he  hath 
heard  generally  without  a  certain  author,  that  J.  G.  was  a  traitor  or 
thief,  there  an  action  sur  le  case  lieth  against  J.  S.  for  this,  that  he 
hath  not  given  to  the  party  grieved  any  cause  of  action  against  any 
but  against  himself  who  published  the  words,  although  that  in  truth 
he  might  hear  them  ;  for  otherwise  this  might  tend  to  a  great  slander 
of  an  innocent ;  for  if  one  who  hath  hesam  phantasiam,  or  who  is  a 
drunkard,  or  of  no  estimation,  speak  scandalous  words,  if  it  should 
be  lawful  for  a  man  of  credit  to  report  them  generally  that  he  had 
heard  scandalous  words,  without  mentioning  of  his  author,  that  would 
give  greater  colour  and  probability  that  the  words  were  true  in  respect 
of  the  credit  of  the  reporter,  than  if  the  author  himself  should  be 
mentioned." 

Now,  in  the  first  place,  the  reason  here  assigned  for  the  distinction 
applies  only  to  cases  in  which  the  originator  of  the  scandal  is  of  less 
credit  than  the  retailer  of  it,  and  is  known  to  be  so  by  those  to  whom 
it  is  retailed.  If  those'^who  hear  the  tale  repeated  know  nothing  of 
the  person  cited  as  the  authority  for  it,  it  is  to  them  precisely  as  if 
the  name  were  omitted  altogether,  and  it  had  been  told  as  an  on  dit. 
If,  on  the  other  hand,  the  person  named  as  the  author  of  the  assertion 
is  of  greater  credit  and  respectability  than  the  reporter,  vouching  his 
authority  clearly  does  the  plaintiff's  reputation  a  greater  injury  than 
if  no  name  had  been  given  at  all.  And  even  in  the  case  where  the 
author  of  the  story  is  well  known  to  be  a  person  of  no  credit,  how 
does  that  excuse  the  defendant's  act  in  repeating  and  circulating  it  ? 
It  appears  to  me  to  make  it  all  the  worse ;  he  cannot  even  plead: — 
''  I  had  it  on  good  authority,  and  reasonably  believed  it  true."  By 
the  mere  repetition  of  it  the  defendant  endorses  and  gives  credit  to 
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the  tale,  although  be  states  that  he  heard  it  from  A.  B. ;  and  those 
who  hear  it  from  him  will  repeat  it  everywhere,  and  cite  as  their 
authority,  not  A.  B.,  bat  the  defendant,  whom  we  presume  to  be  of 
greater  respectability  and  credit. 

Again,  on  general  principles,  how  can  a  slander  by  A.  be  any 
justification  for  a  subsequent  slander  by  B.  ?  ' '  Because  one  man  does 
an  unlawful  act  to  any  person,  another  is  not  to  be  permitted  to  do 
a  similar  act  to  the  same  person.  Wrong  is  not  to  be  justified,  or 
even  excused,  by  wrong."  (Per  Best,  C.J.,  in  De  Crespigny  v. 
Welksley,  5  Bing.  404.) 

Moreover,  the  twelfth  volume  of  Beports  is  a  book  of  questionable 
authority ;  it  was  issued  after  Lord  Coke's  death,  compiled  by  some- 
one else  from  papers  which  Lord  Coke  had  neither  digested  nor 
intended  for  the  press.  (See  the  remarks  of  Mr.  Hargrave,  11  St.  Tr. 
801 ;  of  Holroyd,  J.,  in  Lewis  v.  Walter,  4  B.  &  Aid.  614 ;  and  of 
Parke,  J.,  in  M'Pheraon  v.  Daniels,  10  B.  &  C.  275 ;  5  M.  &  E.  251.) 
The  fourth  resolution,  as  reported,  appears  inconsistent  with  the  pre- 
ceding resolution,  the  third ;  and  also  with  the  many  decisions  in  the 
ease.  And  even  if  it  be  correctly  reported,  it  is  but  an  obiter  dictum, 
for  the  Star  Chamber  had  no  jurisdiction  over  private  slander,  and 
the  case  before  them  was  one  of  scandalum  magnatum,  a  branch  of 
the  law  which  was  governed  by  special  statutes  of  its  own,  now  at 
last  repealed.  (See  ante,  p.  72.)  And,  moreover,  the  defendant  in 
that  case  had  not  in  fact  named  his  authority  at  the  time,  but  only 
confessed  it  subsequently. 

Still,  80  great  was  the  weight  justly  given  to  every  word  of  Lord 
Coke,  that  this  resolution  was  assumed  to  be  law  in  Crawford  v. 
Middiet/m,  (1662)  1  Lev.  82 ;  Davis  v.  Lewis,  (1796)  7  T.  E.  17 ; 
and  Woolnoth  v.  Meadows,  (1804)  5  East,  468 ;  2  Smith,  28.  The 
last  two  cases  decided  that  at  all  events  it  is  too  late  to  name  the 
author  of  the  report  for  the  first  time  in  the  plea  of  justification  ;  he 
must  be  named  at  time  of  publication  to  raise  any  ground  of  defence 
under  this  resolution. 

hMaitland  v.  Qoldney,  (1802)  2  East,  426,  Lord  EUenborough 
intimated  that  the  doctrine  did  not  apply  where  the  reporter  knew 
that  his  informant,  whom  he  named,  had  retracted  the  charge  since 
making  it,  or  where  for  any  other  reason  the  reporter  at  the  time  of 
repeating  the  tale  knew  it  was  false,  and  unfounded.  Next,  in  Lewis 
T.  Walur,  (1821)  4  B.  &  Aid.  615,  Holroyd  and  Best,  JJ.,  expressed 
an  opinion  that  the  rule  had  been  laid  down  too  largely  in  the  Earl  of 
Kmhampton's  Case,  and  ought  to  be  qualified  by  confining  it  to 
eases  where  there  is  a  fair  and  just  reason  for  the  repetition  of  the 
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slander  (that  is,  I  presume,  to  cases  where  the  repetition  is  privileged). 
Then,  in  Febraary,  1829,  the  Court  of  Common  Pleas  decided  that 
in  actions  of  libel  there  was  no  such  rule.     (De  Crespigny  v.  WeUesley^ 

5  Bing.  892,  in  which  case  Best,  G.  J.,  says : — **  Of  what  use  is  it  to 
send  the  name  of  the  author  with  a  libel  that  is  to  pass  into  a  country 
where  he  is  entirely  unknown :  the  name  of  the  author  of  a  statement 
will  not  inform  those  who  do  not  know  his  character,  whether  he  is  a 
person  entitled  to  credit  for  veracity  or  not ;  whether  his  statement 
was  made  in  earnest  or  by  way  of  joke ;  whether  it  contains  a  charge 
made  by  a  man  of  sound  mind  or  the  delusion  of  a  lunatic")  A.nd 
lastly,  in  M'Pherson  v.  Daniels,  10  B.  &  C.  263 ;  5  M.  &  R.  251 
(Michaelmas,  1829),  the  rule  in  Lord  Northampton's  Case  was  directly 
challenged  and  expressly  overruled ;  and  it  was  held  that  for  a  de- 
fendant to  prove  that  he  said  at  the  time  that  he  heard  the  tale  from 
A.,  and  that  A.  did  in  fact  tell  it  to  the  defendant,  was  no  justifi- 
cation. It  must  be  proved  that  the  defendant  repeated  the  story  on  a 
justifiable  occasion,  and  in  the  bond  fide  belief  in  its  truth  [and  that 
is  a  defence  of  privilege,  see  Bromage  v.  Prosser,  4  B.  &  C.  247 ; 

6  D.  &  R.  296 ;  1  C.  &  P.  475,  post  p.  241].  This  decision  has 
been  approved  of  and  followed  in  Ward  v.  Weeks,  7  Bing.  211  ; 
4  M.  &  P.  796  ;  and  in  Watkin  v.  Hall,  L.  R.  8  Q.  B.  896 ;  37  L.  J. 
Q.  B.  125  ;  16  W.  R.  857 ;  18  L.  T.  561 ;  and  see  Bennett  v.  Bennett, 
6  C.  &  P.  588. 

And  in  America  the  law  appears  to  be  the  same.  {Jarnigan  v. 
Fleming,  48  Miss.  711 ;  Treat  v.  Browning,  4  Connecticut,  408 ; 
Runkle  v.  Meyers,  3  Yeates  (Pennsylvania),  518 ;  Dole  v.  Lyon,  10 
Johns.  (New  York),  447  ;  Inman  v.  Foster,  8  Wend.  602.) 

lUustratians, 

Woor  told  DanielB  that  M'Pherson's  horses  had  been  seized  from  the  coach  on 
the  road,  that  he  had  been  arrested,  and  that  the  bailiffs  were  in  his  house. 
Daniels  went  about  telling  everyone,  '*  Woor  says  that  M'Pherson's  horses  have 
been  seized  from  the  coach  on  the  road,  that  he  himself  has  been  arrested,  and 
that  the  bailiffs  are  in  his  house.**  Held,  that  Daniels  was  liable  to  an  action  by 
Mcpherson  for  the  slander,  although  he  named  Woor  at  the  time  as  the  person 
from  whom  he  had  heard  it ;  that  it  was  no  justification  to  prove  that  Woor 
did  in  fact  say  so :  the  defendant  must  go  further  and  prove  that  what  Woor  said 
was  true. 

Mcpherson  v.  Daniels,  10  B.  &  C.  268 ;  6  M.  &  E.  251. 

The  defendant  said  to  the  plaintiff  in  the  presence  of  others : — **  Thou  art  a 
sheep-stealing  rogue,  and  Farmer  Parker  told  me  so.*'  Held,  that  an  action  lay. 
It  was  urged  that  the  plaintiff  ought  not  to  have  judgment,  because  it  was  not 
averred  that  Farmer  Parker  did  not  tell  the  defendant  so ;  but  the  Court  was  of 
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opinion  that  sach  an  averment  was  unnecessary,  it  being  quite  immaterial 
whether  Fanner  Parker  did  or  did  not  tell  the  defendant  so. 
Gardiner  v.  AttvcUeTy  (1756)  Sayer,  265. 
Leives  v.   Walter,  (1617)  3  Bulstr.  226 ;  Cro.  Jac.  406,  413 ;  Eolle's 

Rep.  444. 
Meggs  v.  Griffith,  Oro.  Eliz,  400 ;  Moore,  408 ;  ante,  p.  140. 
Read's  Case,  Cro.  Eliz.  645. 
The  defendant  said  to  the  plaintiff,  a  tailor,  in  the  presence  of  others  : — **  I 
heard  you  were  run  away,"  scilicet,  from  your  creditors.      Held,  that  an  action 
ky. 

Davis  V.  Lewis,  7  T.  R.  17. 
A  ramour  was  current  on  the  Stock  Exchange  that  the  chairman  of  the  S.  E. 
Bj.  Oo.  had  failed ;  and  the  shares  in  the  company  consequently  fell ;  thereupon 
the  defendant  said,  *'  You  have  heard  what  has  caused  the  faU — I  mean,  the 
nuuour  about  the  South-Eastern  chairman  having  failed  ?  "  Held,  that  a  plea 
that  there  was  in  fact  such  a  rumour  was  no  answer  to  the  action. 

Waihiti  V.  Hall,  L.  R.  3  Q.  B.  396 ;  37  L.  J.  Q.  B.  125 ;  16  W.  R. 

857;  18L.  T.  561. 
See  Richards  v.  Richards,  2  Moo.  &  Rob.  557. 

So  the  prior  publication  of  a  libel  is  no  justification  for 
its  being  copied  and  republished.  If  the  first  publication 
be  privileged,  that  will  not  render  the  second  publication 
privileged. 

IllvstrationB, 

Mr.  and  Mrs.  Davies  wrote  a  libellous  letter  to  the  Directors  of  the  London 
Missionary  Society,  and  sent  a  copy  to  the  defendant,  who  published  extracts 
from  it  in  a  pamphlet.  The  defendant  stated  that  the  letter  was  written  by  Mr. 
and  His.  Davies,  and  at  the  time  he  wrote  the  pamphlet  he  believed  all  the 
statements  made  in  the  letter  to  be  true.  Held,  no  justification  for  his 
pobliflhing  it. 

Tidman  v.  Ainslie,  (1854)  10  Exch.  63. 

And  see  Mills  and  wife  v.  Spencer  and  wife,  (1817)  Holt,  N.  P.  533. 
M'OregoT  v.  Thwaites,  (1824)  3  B.  &  0.  24 ;  4  D.  &  R.  695. 
It  is  no  excuse  for  the  publication  even  of  a  correct  copy  of  an  entry  in  any 
register  or  other  official  document  which  does  not  relate  to  a  judicial  proceeding, 
tliat  SQch  register  or  document  is  declared  by  Act  of  Parliament  to  be  open  to  the 
poblio. 

Reis  V.  Perry,  (1895)  64  L.  J.  Q.  B.  566 ;  43  W.  E.  648 ;  59  J.  P.  308 ; 
15  E.  427;  11  Times  L.  E.  373. 

And  here  note  a  distinction  between  libel  and  slander. 
The  actual  publisher  of  a  libel  may  be  an  innocent  porter 
or  messenger,  a  mere  hand,  unconscious  of  the  nature  of 
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his  act ;  and  for  which,  therefore,  his  employers  shall  be 
held  liable,  and  not  he.  Whereas  in  every  case  of  the 
republication  of  a  slander,  the  publisher  acts  consciously 
and  voluntarily ;  the  repetition  is  his  own  act.  Therefore, 
if  I  am  in  any  way  concerned  in  the  making  or  publishing 
of  a  libel,  I  am  liable  for  all  the  damage  that  ensues  to  the 
plaintiff  from  its  publication.  But  if  I  slander  A.,  I  am 
only  liable  for  such  damages  as  result  directly  from  that  one 
utterance  by  my  own  lips.  If  B.  hears  me  and  chooses  to 
repeat  the  tale,  that  is  B.'s  own  act;  and  B.  alone  is 
answerable,  should  damage  to  A.  ensue.  In  an  action 
against  me  such  special  damage  would  be  too  remote.  For 
each  publication  of  a  slander  is  a  distinct  and  separate  tort, 
and  every  person  repeating  it  becomes  an  independent 
slanderer,  and  he  alone  is  answerable  for  the  consequences 
of  his  own  unlawful  act. 

Thus,  by  the  law  of  England,  as  it  at  present  stands,  the  person 
who  invents  a  lie  and  maliciously  sets  it  in  circulation  may  some- 
times escape  punishment  altogether,  while  a  person  who  is  merely 
injudicious  may  be  liable  to  an  action  through  repeating  a  story 
which  he  believed  to  be  the  truth,  as  he  heard  it  told  frequently  in 
good  society.  For  if  I  originate  a  slander  against  you  of  such  a 
nature  that  the  words  are  not  actionable  per  «e,  the  utterance  of 
them  is  no  ground  of  action,  unless  special  damage  follows.  If  I 
myself  tell  the  story  to  your  employer,  who  thereupon  dismisses 
you,  you  have  an  action  against  me :  but  if  I  only  tell  it  to  your 
friends  and  relations  and  no  pecuniary  damage  ensues  from  my 
own  communication  of  it  to  any  one,  then  no  action  lies  against 
me;  although  the  story  is  sure  to  get  round  to  your  master 
sooner  or  later.  The  unfortunate  man  whose  lips  actually  utter 
the  slander  to  your  master,  is  the  only  person  that  can  be  made 
defendant ;  for  it  is  his  publication  alone  which  is  actionable 
as  causing  special  damage.  The  law  is  the  same  in  America. 
(Gough  V.  Goldsmith,  44  Wis.  262 ;  28  Amer.  E.  679 ;  ShurUeff  v. 
Parker,  130  Mass.  293 ;  39  Amer.  B.  454.)  But  this  apparent 
hardship  only  arises  where  the  words  are  not  actionable  without 
proof  of  special  damage.  Where  the  words  are  actionable  per  se^ 
the  jury  find  the  damages  (/^/lera^,  and  will  judge  from  the  circum- 
stances which  of  the  defendants  is  most  to  blame. 
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There  are  two  apparent  exceptions  to  this  rule  : 

I.  Where  by  communicating  a  slander  to  A.,  the  defen- 
dant puts  A.  under  a  moral  obligation  to  repeat  it  to  some 
other  person  immediately  concerned  ;  here,  if  the  defendant 
knew  the  relation  in  which  A.  stood  to  this  other  person, 
he  will  be  taken  to  have  contemplated  this  result  when  he 
spoke  to  A.  In  fact,  here  A.'s  repetition  is  the  natural 
and  necessary  consequence  of  the  defendant's  communi- 
cation to  A.  (See  the  judgment  of  Lopes,  L.J.,  in  Speight 
V.  Gosmy,  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501.) 

n.  *Where  there  is  evidence  that  the  defendant,  though 
he  spoke  only  to  A.,  intended  and  desired  that  A.  should 
repeat  his  words,  or  expressly  requested  him  to  do  so ;  here 
the  defendant  is  liable  for  all  the  consequences  of  A.'s  repe- 
tition of  the  slander ;  for  A.  thus  becomes  the  agent  of  the 
defendant.*  (As  to  Principal  and  Agent,  see  Law  of 
Persons,  c.  XXL,  post,  p.  529.) 

Illustrations. 

WeekB  was  speaking  to  Bryce  of  the  plaintiff,  and  said,  '*  He  is  a  rogne  and  a 

svindler;  I  know  enough  about  him  to  hang  him."    Biyce  repeated  this  to 

Bryer  as  Weeks'  statement.     Bryer  consequently  refused  to  trust  the  plaintiff, 

▼ho  thereupon  sued  Weeks.     Heldy  that  the  judge  was  right  in  nonsuiting  the 

plamtiff:  for  the  words  were  not  actionable  per  se ;  and  the  damage  was  too 

ramote. 

Ward  V.  Weeks,  (1830)  7  Bing.  211 ;  4  M.  &  P.  796. 

The  defendant's  wife  charged  Mrs.  Parkins  with  adultery.    She  indignantly 

told  her  husband,  her  natural  protector ;  he  was  unreasonable  enough  to  insist 

^n  a  separation  in  consequence.     Held,  that  for  the  separation  the  defendant 

vas  not  liable. 

Farkius  et  tix,  v.  ScoU  et  ux.,  (1862)  1  H.  &  0.  163 ;  31  L.  J.  Ex.  331; 
8  Jur.  N.  S.  593 ;  10  W.'R.  662 ;  6  L.  T.  394. 

See  Dixon  v.  Smith,  (1860)  6  H.  &  N.  450 ;  29  L.  J.  Ex.  125. 
H.  told  Mr.  Watkins  that  the  plaintiff,  his  wife's  dressmaker,  was  a  woman  of 
unmoral  character ;  Mr.  Watkins  naturally  informed  his  wife  of  this  charge,  and 
she  oeaaed  to  employ  the  plaintiff.  Held,  that  the  plaintiff's  loss  of  Mrs.  Watkins* 
custom  was  the  natural  and  necessary  consequence  of  the  defendant's  communi- 
cation to  Mr.  Watkins. 

Derry  v.  Handley,  (1867)  16  L.  T.  263. 

See  Oillett  v.  Bullivant,  (1846)  7  L.  T.  (Old  S.)  490. 

KendilloH  y.  Malthy,  (1842)  Car.  &  Marsh.  402. 

*  This  passage  was  cited  with  approval  by  the  Court  in  Whitney  and  others  v. 
ifoijnarrf,  24  Q.  B.  D.  at  p.  631. 
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The  defendant  uttered  a  slander  consisting  of  a  false  imputation  upon  the 
chastity  of  the  plaintiiS,  an  unmarried  woman,  in  the  presence  of  her  mother. 
The  mother  repeated  it  to  the  plaintiff,  who  repeated  it  to  the  man  to  whom  she 
was  engaged  to  be  married,  and  he  broke  off  the  engagement.  There  was  no 
evidence  that  the  defendant  authorised  or  intended  the  repetition  of  the  slander, 
or  that  he  knew  of  the  plaintifTs  engagement.  Held,  that  an  action  of  slander 
could  not  be  maintained  against  him.  (N.B.  This  was  prior  to  the  Slander  of 
Women  Act,  1891.) 

Speight  v.  Ooanay,  (1891)  60  L.  J.  Q.  B.  231 ;  65  J.  P.  501 ;  7  Times 
L.  E.  239. 

Ecklin  V.  LiUle,  (1890)  6  Times  L.  E.  366. 

It  has  sometimes  been  held,  on  the  principle  of  Volenti  non  fit 
injuria,  that  if  the  only  publication  proved  at  the  trial  be  one  brought 
about  by  the  plaintiff's  own  contrivance,  the  action  must  fail.  Thus, 
in  King  v.  Waring  et  ux,,  6  Esp.  15,  Lord  Alvanley  decided  that  if 
a  servant,  knowing  the  character  which  his  master  will  give  him,  pro- 
cures a  letter  to  be  written,  not  with  a  fair  view  of  inquiring  the 
character,  but  to  procure  an  answer  upon  which  to  ground  an  action 
for  a  libel,  no  such  action  can  be  maintained.  So  in  Smith  v.  Woody 
8  Camp.  828,  where  the  plaintiff,  hearing  that  defendant  had  in  his 
possession  a  copy  of  a  libellous  caricature  of  the  plaintiff,  sent  an 
agent  who  asked  to  see  the  picture,  and  the  defendant  showed  it  him 
at  his  request.  Lord  Ellenborough  ruled  that  this  was  no  sufficient 
evidence  of  publication,  and  nonsuited  the  plaintiff. 

But  these  cases,  so  far  as  the  question  of  publication  merely  is 
concerned,  must  be  taken  to  be  overruled  by  the  Duke  of  Brunswick 
V.  Harmer,  14  Q.  B.  185  ;  19  L.  J.  Q.  B.  20  ;  14  Jur.  110 ;  8  C.  &  K. 
10.  Whether  or  no  the  plaintiff's  conduct  in  himself  provoking  or 
inviting  the  publication  on  which  he  afterwards  bases  his  action  may 
amount  to  a  ground  of  privilege  as  excusing  the  publication  made,  is 
a  different  question,  which  will  be  discussed  post,  pp.  277 — 281.  And 
indeed  in  many  of  the  older  cases  the  Judges  say,  *'  there  is  no  suffi- 
cient publication  to  support  the  action,"  when  they  mean  in  modern 
parlance  that  the  publication  was  privileged  by  reason  of  the 
occasion.  (See  the  judgment  of  Best,  J.,  in  Fainnan  v.  Ives, 
5  B.  &  Aid.  646 ;  1  D.  &  E.  252 ;  1  Chit.  85,  and  Robinson  v.  May, 
2  Smith,  8.)  And  note  that  a  publication  induced  by  the  prose- 
cutor is  sufficient  in  a  criminal  case.  (i2.  v.  Carlile,  1  Cox,  C.  C. 
229.) 


CHAPTER  VII. 


JUSTIFICATION. 


The  truth  of  any  defamatory  words  is,  if  pleaded,  a  com- 
plete defence  to  any  action  of  libel  or  slander  (though  alone 
it  is  not  a  defence  in  a  criminal  trial).     The  onus,  however, 
of  proving  that  the  words  are  true,  lies  on  the  defendant. 
The  falsehood  of  all  defamatory  words  is  presumed  in  the 
plaintiff's  favour,  and  he  need  give  no  evidence  to  show 
they  are  false ;  but  the  defendant  can  rebut  this  presump- 
tion by  giving  evidence  in  support  of  his  plea.     If  the  jury 
are  satisfied  that  the  words  are  true  in  substance  and  in  fact, 
they  must  find  for  the  defendant,  though  they  feel  sure  that 
he  spoke  the  wordfe  spitefully  and  maliciously.      On  the 
other  hand,  if  the  words  are  false,  and  there  be  no  other 
defence,  the  jury  must  find  for  the  plaintiff,  although  they 
are  satisfied  that  the  defendant  band  fide  and  reasonably 
believed  the  words  to  be  true  at  the  time  he  uttered  them. 

But  the  whole  libel  must  be  proved  true ;  it  will  be  no 
defence  to  the  action  to  prove  that  a  part  merely  is  true. 
The  defence  must  be  pleaded  to  the  words  set  out  in  the 
Statement  of  Claim,  and  not  to  some  other  words  of  the 
defendant's  own.  {Rassam  v.  Budge,  (1893)  1  Q.  B.  671 ; 
62  L.  J.  Q.  B.  312.)  The  justification  must  be  as  broad  as 
the  charge,  and  must  justify  the  precise  charge.  If  any 
material  part  be  not  proved  true,  the  plaintiff  is  entitled  to 
damages  in  respect  of  such  part.  {Weaver  v.  Lloyd,  1  C. 
t  P.  295  ;  2  B.  &  C.  678 ;  Ingram  v.  Lawson,  5  Bing. 
N.  C.  66 ;  6  Scott,  775 ;  6  Bing.  N.  C.  212 ;  8  Scott,  471.) 
Thus,  where  a  libellous  paragraph  in  a  newspaper  is  intro- 
duced by  a  libellous  heading,  it  is  not  enough  to  prove  the 
truth  of  the  facts  stated  in  the  paragraph ;  the  defendant 
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must  also  prove  the  truth  of  the  heading.  {Mountney  v. 
Watton,  2  B,  &  Ad.  673;  Chalmers  v.  Shackdl,  6  C.  & 
P.  476.) 

But  where  the  gist  of  the  libel  consists  of  one  specific 
charge  which  is  proved  to  be  true,  the  defendant  need  not 
justify  every  expression  which  he  has  used  in  commenting 
on  the  plaintiff's  conduct.  Nor,  if  the  substantial  imputa- 
tion be  proved  true,  will  a  slight  inaccuracy  in  one  of  its 
details  prevent  defendant's  succeeding,  provided  such  inac- 
curacy in  no  way  alters  the  complexion  of  the  affair,  and 
would  have  no  different  effect  on  the  reader  than  that 
which  the  literal  truth  would  produce.  {Alexander  v.  N.  E. 
Rail.  Co.,  34  L.  J.  Q.  B.  162 ;  11  Jur.  N.  S.  619  ;  18  W.  R. 
651;  6  B.  &  S.  340;  cf.  Stockdale  v.  Tarte,  4  A.  &  E. 
1016 ;  Blake  v.  Stevens,  4  F.  &  F.  239  ;  11  L.  T.  544.)  If 
epithets  or  terms  of  general  abuse  be  used  which  do  not  add 
to  the  sting  of  the  charge,  they  need  not  be  justified 
{Edwards  v.  Bell,  1  Bing.  403;  Morrison  v.  Harmer,  3 
Bing.  N.  C.  767 ;  4  Scott,  533 ;  3  Hedges,  108) ;  but  if 
they  insinuate  some  further  charge  in  addition  to  the  main 
imputation,  or  imply  some  circumstance  substantially 
aggravating  such  main  imputation,  then  they  must  be 
justified  as  well  as  the  rest.  (Per  Maule,  J.,  in  Helsham  v. 
Blackwood,  11  C.  B.  129 ;  20  L.  J.  C.  P.  192 ;  16  Jur.  861.) 
In  such  a  case  it  will  be  a  question  for  the  jury  whether  the 
substance  of  the  libellous  statement  has  been  proved  true  to 
their  satisfaction.  {Warman  v.  Hine,  1  Jur.  820;  Weaver 
V.  Lloyd,  2  B.  &  C.  678 ;  4  D.  &  R.  230 ;  1  C.  &  P.  295  ; 
Behrens  v.  Allen,  8  Jur.  N.  S.  118 ;  3  F.  &  F.  135.)  "  It 
would  be  extravagant,"  says  Lord  Denman,  C.J.  (in  Cooper 
V.  Lawson,  8  Ad.  &  E.  753 ;  1  P.  &  D.  15 ;  1  W.  W.  &  H. 
601 ;  2  Jur.  919),  "  to  say  that  in  cases  of  libel  every  com- 
ment upon  facts  requires  a  justification.  A  comment 
may  introduce  independent  facts,  a  justification  of  which  is 
necessary,  or  it  may  be  the  mere  shadow  of  the  previous 
imputation."  And  see  Lefroy  v.  Bumside  (No.  2),  4  L.  E 
Ir.  556. 
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So  in  criminal  cases,  if  the  whole  of  the  plea  of  justij&ca- 
tion  be  not  proved,  the  Crown  will  be  entitled  to  a  verdict. 
(R.  V.  Newman,  1  E.  &  B.  268,  558 ;  22  L.  J.  Q.  B.  156; 
Dears.  C.  C.  85 ;  17  Jur.  617 ;  3  C.  &  K.  252.) 

In  actions  on  the  case  for  words  causing  damage  the  plaintiff  has 
to  prove  that  the  words  are  false ;  it  does  not  lie  on  the  defendant 
to  prove  them  true.     (See  Chap.  IV.,  ante,  p.  78.) 

lUustrationB, 

"  Upon  a  charge  of  murder,  it  would  be  no  plea  to  allege  that  manslaughter 
had  been  committed,  because  such  a  plea  would  not  confess  what  was  imputed  or 
any  part  of  it*'    Per  Tindal,  O.J.,  in 

Clarkson  v.  Lawsorif  6  Bing.  at  p.  593. 
A  defendant  cannot  set  out  his  own  version  of  the  defamatory  words  which 
differs  materially  from  those  set  out  in  the  Statement  of  Claim,  and  then  plead 
that  his  own  words  are  true  in  substance  and  in  fact.  '*  It  is  like  pleading  to  a 
Statement  of  Claim,  alleging  that  the  defendant  had  said  the  plaintiff  stole  a  pair 
of  boots,  that  what  the  defendant  said  was  that  the  plaintiff's  footman  stole  the 
boots,  and  that  was  true." 

Bamim  v.  Budge,  (1893)  1  Q.  B.  571,  578;  62  L.  J.  Q.  B.  312;  41 

W.  R  377 ;  68  L.  T.  717  ;  5  E.  336. 
And  see  Fleming  v.  Dollar,  23  Q.  B.  D.  388 ;   58  L.  J.  Q.  B.  548  ; 
37  W.  R  684 ;  61  L.  T.  230. 
The  editor  of  one  newspaper  called  the  editor  of  another  *'  a  felon  editor." 
Jastification,  that  the  plaintiff  had  been  convicted  of  felony,  and  sentenced  to 
twelve  months'  imprisonment.     The  Court  of  Appeal  held  the  plea  bad,  for  not 
a?emng  that  the  plaintiff  was  still  enduring  the  punishment  when  the  words 
vera  uttered ;  for  that  by  the  9  G^o.  FV.  c.  32,  s.  3,  a  person  who  has  been 
convicted  of  felony,  and  who  has  undergone  the  full  punishment,  is  in  law  no 
longer  a  felon.     [A  strong  decision;  for  ordinary  readers  unacquainted  with 
tiiat  statute  would  surely  understand  **  felon  editor"  to  mean  a  man  who  had 
been  convicted  of  felony,  but  was  now  out  of  prison,  editing  a  paper.    The  felon 
vhen  in  prison  is  usually  called  a  **  convict."] 

Legman  v.  Latimer,  3  Ex.  D.  15,  352  ;  47  L.  J.  Ex.  470 ;  25  W.  R. 
751 ;  26  W.  E.  305 ;  37  L.  T.  360,  819 ;  14  Cox,  C.  C.  51. 
Words  complained  of,  that  the  plaintiff  was  a  *'  libellous  journalist."    Proof 
that  he  bad  libelled  one  man,  who  had  recovered  from  him  damages  £100,  held 
XDsuflficieni 

Wakleg  v.  Cooke  and  Healey,  4  Exch.  511 ;  19  L.  J.  Ex.  91. 
Libel  complained  of : — ^That  no  boys  had  for  the  last  seven  years  received 
instruction  in  the  Free  Ghrammar  School  at  Lichfield,  of  which  plaintiff  was 
bead  master,  and  that  the  decay  of  the  school  seemed  mainly  attributable  to 
die  plaintiff's  violent  conduct.  Flea  of  justification,  that  no  boys  had  in  fact 
received  instruction  in  the  school  for  the  last  seven  years,  and  that  the  plaintiff 
had  been  guilty  of  violent  conduct  towards  several  of  his  scholars,  was  held  bad 
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on  apedal  demurrer,  because  it  wholly  omitted  to  connect  the  decay  of  the  school 
with  the  alleged  violence,  and,  therefore,  left  the  second  part  of  the  libel 
unjustified. 

Smith  V.  Parker,  13  M.  &  W.  459 ;  14  L.  J.  Ex.  52  ;  2  D.  &  L.  394. 
Libel  complained  of: — *'I  see  that  the  restoration  of  Skirlaugh  Church  has 
fallen  into  the  hands  of  an  architect  who  is  a  Wesleyan,  and  can  have  no 
experience  in  church  work.  Can  you  not  do  something  to  avert  the  irreparable 
loss  which  must  be  caused  if  any  of  the  masonry  of  this  ancient  gem  of  art  be 
ignorantly  tampered  with  ?  "  Justification :  **  The  facts  contained  in  the  letter 
are  true,  and  the  opinions  expressed  in  it,  whether  right  or  wrong,  were  honestly 
held  and  expressed  by  the  defendant.'*  Particulars  under  this  plea:  '*The 
plaintiff  cannot  show  experience  in  church  work,  i,e,,  of  the  kind  which  in  the 
opinion  of  the  defendant  was  requisite."  Held,  that  this  was  no  justification  at 
all,  because  the  letter  obviously  meant  that  the  plaintiff  could  show  no  experience 
in  the  work  which  he  had  been  employed  to  execute.  Verdict  for  the  plaintiff, 
damages  £50. 

BoUerill  and  aiwther  v.  Whyteheady  41  L.  T.  588. 
libel  complained  of: — ^That  the  plaintiff  had  *'  bolted^**  leaving  some  of  the 
tradesmen  of  the  town  to  lament  the  fashionable  character  of  his  entertainments. 
Proof  that  he  had  quitted  the  town  leaving  some  of  his  bills  unpaid,  held 
insufficient. 

aBrim  v.  Bryant,  16  M.  &  W.  168 ;  16  L.  J.  Ex.  77 ;  4  D.  &  K 
341. 
Libel  complained  of : — ^That  the  plaintiff,  having  challenged  his  opponent  to 
a  duel,  spent  the  whole  of  the  night  preceding  in  practising  with  his  pistol,  and 
killed  his  opponent,  and  was  therefore  guilty  of  murder.  Proof  that  the  plaintiff 
had  killed  his  opponent,  and  had  been  tried  for  murder,  held  insufficient.  For 
the  charge  of  pistol  practising  was  considered  a  separate  and  substantial  charge, 
and  it  was  not  justified. 

HtUham  v.  Blackwood,  11  C.  B.  128 ;  20  L.  J.  C.  P.  187 ;  15  Jur.  861. 
The  libel  complained  of  was  headed — ''  How  Lawyer  B.  treats  his  Clients," 
followed  by  a  report  of  a  particular  case  in  which  one  client  of  Lawyer  B.  had 
been  badly  treated.  That  particular  case  was  proved  to  be  correctly  reported, 
but  this  was  held  insufficient  to  justify  the  heading,  which  implied  that  Lawyer 
B.  generally  treated  his  clients  badly. 

Bishop  V.  Latimer,  4  L.  T.  775. 

See  also  Moujitney  v.  Watton,  2  B.  &  Ad.  673. 

Chalmers  v.  Shackell,  6  C.  &  P.  475. 

Clement  v.  Lewis  and  others,  3  Brod.  &  Bing.  297 ;  7  Moore,  200 ; 

3  B.  &  Aid.  702. 

Libel  complained  of: — ^That  the  plaintiff,  a  proctor,  had  three  times  been 
suspended  from  practice  for  extortion.  Proof  that  he  had  once  been  so  suspended 
was  held  insufficient. 

Clarkson  v.  Lawson,  6   Bing.  266 ;  3  M.  &  P.  605 ;  6  Bing.  587 ; 

4  M.  &  P.  356. 

See  also  Johns  v.  Gittimjs,  Cro.  Eliz.  239. 

Goodhurne  v.  Bowman  and  others,  9  Bing.  532. 

Clarke  v.  Taylor,  2  Bing.  N.  C.  654 ;  3  Scott,  95 ;  2  Hodges,  65. 

Blake  v.  Stevens  and  others,  4  F.  &  F.  232  ;  11  L.  T.  543. 


] 


JUSTIFYING   THE  PRECISE   CHARGE  MADE.  177 

But  when  the  libel  complained  of  exposed  the  '*  homicidal  tricks  of  those 
impudent  and  ignorant  scamps  who  had  the  audacity  to  pretend  to  cure  all 
diseases  with  one  kind  of  pill,"  asserted  that  '*  several  of  the  rotgut  rascals  had 
been  conyicted  of  manslaughter,  and  fined  and  imprisoned  for  killing  people  with 
enormous  doses  of  their  imiversal  vegetable  boluses,"  and  characterised  the 
plaintiffs'  system  as  "  one  of  wholes^e  poisoning  " ;  and  it  was  proved  at  the  trial 
"that  the  plaintiffs'  pills,  when  taken  in  large  doses,  as  recommended  by  the  plain- 
tiiZs,  were  highly  dangerous,  deadly,  and  poisonous,"  and  "  that  two  persons  had 
died  in  consequence  of  taking  large  quantities  of  them;  and  that  the  people 
who  administered  these  pills  were  tried,  convicted,  and  imprisoned  for  the  man- 
filaughter  of  these  two  persons";  this  was  held  a  sufficient  justification,  although 
the  expressions,  "  scamps,"  *< rascals,"  and  '*  wholesale  poisoning,"  had  not  been 
foUy  substantiated :  the  main  charge  and  gist  of  the  libel  being  amply  sustained. 

Morrison  v.  Banner,  3  Bing.  N.  0.  767 ;  4  Scott,  533 ;  3  Hodges,  108. 

EdsaU  V.  EusseU,  4  M.  &  Gr.  1090 ;  5  Scott,  N.  B.  801 ;  2  Dowl. 
N.  S.  641 ;  12  L.  J.  0.  P.  4 ;  6  Jur.  996. 

Sharp  V.  Stephenson,  12  Ired.  348. 
But  where  the  defendant  called  the  plaintiffs  **  thieves  and  swindlers," 
particulars  delivered  under  a  plea  of  justification,  showing  conduct  which  did 
not  amount  to  criminal  dishonesty,  were  held  insufficient  and  struck  out. 

Wemher,  Beit  and  Co.  v.  Markham,  (1901)  18  Times  L.  B.  143; 
(1902)  ib.  763. 
libel  complained  of : — *'L.,  B.,  and  G.  are  a  gang  who  live  by  card-sharping." 
Pleas :  Not  guilty,  and  a  justification  giving  several  specific  instances  in  which 
persons  named  had  been  cheated  by  the  trio  at  cards.  Held,  by  Oockbum,  C.  J., 
when  two  specific  instances  had  been  proved,  that  the  plea  had  been  proved  in 
sabetance,  and  that  it  was  not  necessary  to  prove  the  other  instances  alleged. 

B.  pros.  Lamhri  v.  Labouchere,  14  Cox,  0.  C.  419. 

And  see  Willmett  v.  Harmer  and  another,  8  0.  &  P.  695. 
The  libel  complained  of  was  a  notice  published  by  a  railway  company  to  the 
effect  that  the  plaintiff  had  been  convicted  of  riding  in  a  train  for  which  his 
ticket  was  not  available,  and  was  sentenced  to  be  fined  \l„  or  to  three  weeks' 
imprisonment  in  default  of  payment.  Proof  that  he  had  been  so  convicted  and 
fined  1/.  and  sentenced  to  a  fortnight's  imprisonment  in  default  of  payment,  held 
sufficient ;  as  the  error  could  not  have  made  any  difference  in  the  effect  which 
the  notice  would  produce  on  the  mind  of  the  public. 

Alexander  v.  N.  E.  By.  Co.,  34  L.  J.  Q.  B.  152 ;  11  Jur.  N.  S.  619 ; 
13  W.  E.  651 ;  6  B.  &  S.  340. 
But  where  a  placard  stated  that  the  plaintiff  (giving  his  full  name  and 
address)  had  been  convicted  of  a  breach  of  the  by-laws,  and  sentenced  to  a  fine 
of  one  shilling,  or  in  default  to  imprisonment  for  three  days  with  hard 
UBOUB,  the  last  three  words  being  printed  on  a  separate  line  in  large  capital 
letters,  whereas  no  hard  labour  had  been  imposed  by  the  sentence,  the  jury 
found  a  verdict  for  the  plaintiff  for  2502.  damages. 

Gwynn  v.  8.  E.  By,  Co.,  18  L.  T.  738. 

Biggs  v.  G.  E.  By.  Co.,  16  W.  B.  908  ;  18  L.  T.  482. 

See  also  Lay  v.  Lawson,  4  Ad.  &  E.  795. 

Edwards  v.  BtHl  and  others,  1  Bing.  403. 

Tighe  v.  Cooper,  7  E.  &  B.  639 ;  26  L.  J.  Q.  B.  215 ;  3  Jur,  N.  S.  716. 
O.L.S.  N 
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This  rule,  that  the  whole  of  the  libel  must  be  justified  to 
enable  the  defendant  to  succeed,  applies  to  all  cases  of 
reported  speeches  or  repetitions  of  slander.  Thus,  if  the 
libel  complained  of  be,  ^'  A.  said  that  the  plaintiff  had  been 
guilty  of  fraud,  etc.,"  it  is  of  no  avail  to  plead  that  A.  did 
in  fact  make  that  statement  on  the  occasion  specified. 
Each  repetition  is  a  fresh  defamation,  and  the  defendant  by 
repeating  A.'s  words  has  made  them  his  own,  and  is  legally 
as  liable  as  if  he  had  invented  the  story  himself.  To 
succeed  in  the  action,  the  defendant  must  not  merely  show 
that  A.  did  in  fact  say  so,  but  must  go  on  to  prove  that 
every  statement  which  A.  is  reported  to  have  made  is  true 
in  substance  and  in  fact.  A  previous  publication  by 
another  of  the  same  defamatory  words  is  no  justification 
for  their  repetition.  (See  antey  Chap.  VI.,  pp.  165 — 172.) 
Still  less  is  it  any  evidence  of  their  truth,  (i?.  v.  Neiamarij 
1  E.  &  B.  268,  558;  3  C.  &  K.  252;  Dears.  C.  C. 
85 ;  22  L.  J.  Q.  B.  156 ;  17  Jur.  617.)  Particulars  wiU 
be  ordered  of  any  plea  which  leaves  it  doubtful  whether 
the  defendant  intends  at  the  trial  to  say  that  A. 'swords  are 
true,  or  merely  to  prove  that  A.  said  so — evidence  of  which 
might  tend  to  mitigate  the  damages,  though  it  would  be  no 
answer  to  the  action.  (Hennessy  v.  Wnght,  57  L.  J.  Q.  B. 
594 ;  36  W.  R.  878 ;  59  L.  T.  795 ;  4  Times  L.  R.  548,  651.) 

The  opposite  doctrine  was  laid  down  in  the  fourth  resolution  in 
the  Earl  of  Northavipton's  Case,  12  Rep.  184,  but  that  case  never 
professed  to  apply  to  actions  of  libel,  but  to  actions  for  slander  only ; 
and  even  in  actions  of  slander  it  is  no  longer  law.  (See  ante, 
pp.  165—169 ;  De  Crespigny  v.  Wellealey,  5  Bing.  892 ;  2  M.  &  P. 
695  ;  AVPherson  v.  Daniels,  10  B.  &  C.  270 ;  5  M.  &  R.  251 ; 
Watkin  v.  Hall,  L.  R.  8  Q.  B.  896 ;  87  L.  J.  Q.  B.  125 ;  16 
W.  R.  857  ;  18  L.  T.  561.) 

It  was  considered  that  this  rule  pressed  too  severely  upon  news- 
paper proprietors  and  editors,  who  had  in  the  ordinary  course  of 
their  business  presented  to  the  public  a  full,  true,  and  impartial 
account  of  what  really  took  place  at  a  public  meeting,  considering 
no  doubt  that  thereby  they  were  merely  doing  their  duty,  whereas 
the  law  held  them  guilty  of  libel.    And  so  the  second  section  of  the 
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Newspaper  Libel  and  Begistration  Act  was  passed  in  1881  for  their 
protection ;  and  as  that  proved  insufficient,  a  wider  privilege  was 
conferred  on  them  by  section  4  of  the  Law  of  Libel  Amendment 
Act,  1888.  (See  post,  pp.  809 — 818.)  Fair  and  accurate  reports  of 
judicial  and  parliamentary  proceedings  were  already  privileged 
(post,  pp.  290—809). 

IUust7'ation8. 

Woor  told  Daniels  that  M'Pherson  was  insolvent ;  Daniels  went  about  telling 
lu8  friends,  '*  Woor  says  M'Pherson  is  insolvent."  Proof  that  Woor  had  in  fact 
nid  80  was  held  no  answer  to  the  action.  Daniels  was  liable  in  damages  unless 
he  could  alBo  prove  the  truth  of  Woor's  assertion. 

M'Phtrson  v.  Daniels,  10  B.  &  C.  263 ;  6  M.  &  E.  251. 
A  rumour  was  current  on  the  Stock  Exchange  that  the  chairman  of  the 
S.  R  By.  Co.  had  failed ;  and  the  shares  of  the  company  consequently  fell ; 
thereupon  the  defendant  said,  '*  You  have  heard  what  has  caused  the  fall — I 
mean,  the  rumour  about  the  South-Eastem  chairman  having  failed  P  "  Heldy 
that  a  plea  that  there  was  in  fact  such  a  rumour  was  no  answer  to  the  action. 
WcOkin  V.  Hall,  L.  R.  3  Q.  B.  396 ;  37  L;  J.  Q.  B.  125 ;  16  W.  E. 

857;  18L.  T.  561. 
Richards  v.  Richards,  2  Moo.  &  Eob.  557. 
At  a  meeting  of  the  West  Hartlepool  Improvement  Commissioners,  one  of  the 
commissioners  made  some  defamatory  remarks  as  to  the  conduct  of  the  former 
secretary  of  the  Bishop  of  Durham  in  procuring  from  the  Bishop  a  licence  for 
the  chaplam  of  the  West  Hartlepool  cemetery.    These  remarks  were  reported  in 
the  local  newspaper ;  and  the  secretary  brought  an  action  against  the  owner  of 
the  newspaper  for  libel.    A  plea  of  justification,  alleging  that  such  remarks  were 
in  fact  made  at  a  public  meeting  of  the  commissioners,  and  that  the  alleged  libel 
WB8  an  impartial  and  accurate  report  of  what  took  place  at  such  meeting,  was 
held  had  on  demurrer. 

Davison  v.  Duncan,  7  E.  &  B.  229  ;  26  L.  J.  Q.  B.  104 ;  3  Jur.  N.  S. 

613 ;  5  W.  E.  253 ;  28  L.  T.  (Old  S.)  265. 

So  also  a  newspaper  proprietor  was  held  liable  for  publishing  a  report  made 

to  the  vestry  by  their  medical  officer  of  health,  even  although  the  vestry  was 

required  by  Act  of  Parliament  sooner  or  later  to  publish  such  report  themselves. 

Popham  V.  Pickbum,  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133;  8  Jur.  N.  S. 

179 ;  10  W.  E.  324 ;  5  L.  T.  846. 
See  also  Charlton  v.  WatUm,  6  C.  A;  P.  385. 
So  even  in  reports  of  judicial  proceedings,  which,  if  fair  and  accurate,  are 
privileged,  if  the  reporter  merely  sets  out  the  facts  as  stated  by  counsel  for  one 
party,  and  does  not  give  the  evidence,  or  merely  says  that  all  that  counsel  stated 
was  proved,  a  justification  that  counsel  did  in  fact  say  so,  and  that  all  he  stated 
vas  in  fact  proved,  is  insufficient ;  the  facts  stated  by  counsel  must  also  be 
justified  and  proved. 

Lewis  V.  Walter,  4  B.  &  Aid.  605. 

Saunders  v.  Mills,  3  M.  &  P.  520 ;  6  Bing.  213. 

See  also  Fli^it  v.  Pike,  4  B.  &  C.  473 ;  6  D.  &  E.  528 ;  and  the  remarks 

of  Lord  Campbell  in 
Lewis  V.  Levy,  E.  B.  &  E.  544 ;  27  L.  J.  Q.  B.  282 ;  4  Jur.  N.  S.  970. 
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It  is  libellous  to  pabUsli  a  highly-coloured  account  of  judicial  proceedings, 
mixed  with  the  reporter's  own  observations  and  conclusions  upon  what  passed 
in  Court,  containing  an  insinuation  that  the  plaintiff  had  committed  perjury; 
and  it  is  no  justification  to  pick  out  such  parts  of  the  libel  as  contain  an  account 
of  the  trial,  and  to  plead  that  such  parts  are  true  and  accurate,  leaving  the 
extraneous  matter  altogether  unjustified. 

StiUs  V.  Nokes^  7  East,  493 ;   same  case  «u5  nomint  Carr  y.  Jonti^ 

3  Smith,  491. 
RohirU  V.  Brown,  10  Bing.  519 ;  4  M.  &  Scott,  407. 


Justifying  Part  of  the  Words. 

A  plea  of  justification  will  not  be  a  bar  to  the  action, 
unless  it  justifies  the  whole  of  the  words  set  out  in  the 
Statement  of  Claim.  Still,  the  defendant  may,  in  mitiga- 
tion of  damages,  justify  part  only  of  the  words,  provided 
such  part  contains  a  distinct  imputation  which  can  be 
separated  from  the  rest.  (Per  Tindal,  C.J.,  in  Clarke  v. 
Taylm-,  2  Bing.  N.  C.  664 ;  3  Scott,  95 ;  2  Hodges,  65.) 
So  he  may  justify  as  to  one  part,  and  plead  privilege  to  the 
rest,  or  deny  that  he  ever  spoke  or  published  the  rest  of  the 
words.  But  in  all  these  cases  the  part  selected  must  be 
severable  from  the  rest  so  as  to  be  intelligible  by  itself,  and 
must  also  convey  a  distinct  and  separate  imputation  against 
the  plaintiff.  {M'Gregor  v«  Gregonj,  11  M.  &  W.  287;  12 
L.  J.  Ex.  204;  2  Dowl.  N.  S.  769;  Churchill  v.  Hunt,  2 
B.  &  Aid.  685 ;  1  Chit.  480 ;  Roberts  v.  Brown,  10  Bing. 
519 ;  4  M.  &  Scott,  407 ;  Biddulph  v.  Chamberlayney  17 
Q.  B.  351 ;  Davis  v.  Billing,  (1891)  8  Times  L.  R.  58.) 
And  the  plaintiff  must  not  be  left  in  doubt  how  much  the 
defendant  justifies,  and  how  much  he  does  not.  {Fleming 
V.  Dollar,  23  Q.  B.  D.  388;  58  L.  J.  Q.  B.  548;  37 
W.  R.  684;  61  L.  T.  230.) 


Justifying  an  Innuendo. 

Where  the  words  are  laid  with  an  innuendo  in  the  State- 
ment of  Claim,  the  defendant  may  justify  the  words,  either 
with  or  without  the  meaning  alleged  in  such  innuendo  ;  or 
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he  may  do  both.*     {Watkin  v.  Hall,  L.  K.  3  Q.  B.  396; 
37 L.J.  Q.  B.  126;  16  W.  R.  857;  18  L.  T.  561.)     That 
is,  he  may  deny  that  the  plaintiflf  puts  the  true  construction 
on  his  words,  and  assert  that,  if  taken  in  their  natural  and 
ordinary  meaning,  his  words  will  be  found  to  be  true ;  or 
he  may  boldly  allege  that  the  words  are  tnie,  even  in  the 
worst  signification  that  can  be  put  upon  them.     But  a 
defendant  may  not  put  a  meaning  of  his  own  on  the  words, 
and  say  that  in  that  sense  they  are  true ;  for  if  he  deny 
that  the  meaning  assigned  to  his  words  in  the   State- 
ment  of  Claim  is  the  correct  one,  he  must  be  content  to 
leave  it  to  the  jury  at  the  trial  to  determine  what  meaning 
the  words  naturally  bear.     {Bremhridge  v.  Latimer ^  12  W.  R. 
878 ;  10  L.  T.  816.)     Nor  may  he  plead :  "  I  did  not  publish 
precisely  the  words  stated  in   the  claim;  but  something 
similar,  and  that  something  similar  is  true  in  substance  and 
in  fact."     {Bassam  v.  Budge,  (1893)  1  Q.  B.  571 ;  62  L.  J. 
Q.  B.  312.)     If  the  defendant  pleads  simply  that  the  words 
are  true  without  any  reference  to  the  innuendo,  he  must  be 
prepared  at  the  trial  to  prove  the  words  true  in  whatever 
sense  the  jury  may  think  it  right  to  put  upon  them.    {Ford  v. 
Bray,  (1894)  11  Times  L.  R.  32.)     But  if  he  pleads  in  the 
more  qualified  form  that   ^'the  words  without  the  said 
meaning "  are  true,  he  will  not  be  allowed  at  the  trial, 
should  the  jury  deem  the  said  meaning  the  true  one,  to  turn 
ronnd  and   give  evidence  that  the  words  in   that  sense 
are  true. 

IlhtBtration. 

The  defendants  published  what  was  perfectly  true,  that  judgment  had  been 
leeoTered  against  the  plaintiff  in  the  County  Court  for  27/.  la.  0(2.  But  they 
published  it  in  a  trade  gazette  by  the  side  of  **  Bankruptcy  Notices  '*  and  items  as 
to  "  BiUs  of  Sale,"  and  it  was  held  that  the  jury  might  properly  find  that  the 
voids  so  published  implied  that  the  plaintiff  was  unable  to  satisfy  the  said 
judgment  or  pay  his  just  debts.    And  the  defendants  could  not  possibly  justify  ^ 

their  words  in  this  sense,  because  the  plaintiff  had  paid  off  the  judgment  Mi 

*  In  Ireland  the  defendant  must  justify  the  innuendo  as  well  as  the  words ; 
he  cannot  justify  the  words  without  the  meaning  which  the  plaintiff  has  thought 
fit  to  put  upon  them.     {H<Ai,  v.  Reade,  Ir.  R.  7  C.  L.  5j1.) 


182  JUSTIFICATION. 

before  the  date  of  the  defendants'  publication.    Yerdict  for  the  plaintiff  for 
25/.  damages. 

WilliaTns  v.  SmUh  and  another,  22  Q.  B.  D.  134 ;  58  L.  J.  Q.  B.  21 ; 
37  W.  B.  93 ;  59  L.  T.  757. 


Plea  of  Justification, 

A  justification  must  always  be  specially  pleaded,  and  with 
sufficient  particularity  to  enable  the  plaintiff  to  know  pre- 
cisely what  is  the  charge  he  will  have  to  meet.  Where  the 
words  complained  of  are  precise  and  convey  a  specific  charge 
in  full  detail,  it  is  sufficient  to  plead  that  they  are  '^  true  in 
substance  and  in  fact/'  and  no  particulars  are  necessary. 
(Gordon  Cumming  v.  Green  and  otlurs^  (1891)  7  Times  L.  R. 
408.)  But  where  a  vague  general  charge  is  made,  as,  for 
instance,  that  the  plaintiff  is  a  swindler,  it  is  not  sufficient  to 
plead  that  he  is  a  swindler ;  the  defendant  must  set  forth  the 
specific  facts  which  he  means  to  prove  in  order  to  show  that 
the  plaintiff  is  a  swindler.  {F Anson  v.  Stuart^  1  T.  R.  748 ; 
Zierenberg  and  wife  v.  LaboucJiere,  (1893)  2  Q.  B.  183; 
63  L.  J.  Q.  B.  89  ;  41  W.  R.  675 ;  69  L.  T.  172.)  And 
the  particulars  delivered  must  justify  the  precise  charge, 
and  not  some  similar  charge  which  falls  short  of  the  one  in 
fact  made.  {Wemlier,  Beit  d-  Co.  v.  Markhaniy  (1901)  18 
Times  L.  R.  143 ;  (1902)  ib.  763.)  A  plea  of  justification  is 
always  construed  strictly  against  the  party  pleading  it. 
{Letjman  v.  Latimery  3  Ex.  D.  15,  352.)  *'  The  plea  ought  to 
state  the  charge  with  the  same  precision  as  in  an  indictment." 
(Per  Alderson,  B.,  in  Hickinbotham  v.  Leachy  10  M.  <fe  W.  363 ; 
2  Dowl.  N.  S.  270.)  And  at  the  trial  it  must  be  proved  as 
strictly  as  an  indictment  for  the  offence  which  it  imputes. 
(Per  Tindal,  C.J.,  in  Chalmers  v.  Shackell,  6  C.  &P.  at  p.  478. 
Per  Lord  Denman,  C.J.,  in  Willinett  v.  Harmer^  8  C.  &  P.  at 
p.  697.)  Indeed,  it  is  said  that  if  the  words  amount  to  a 
charge  of  felony,  and  the  defendant  justifies,  and  the  jury 
find  the  plea  proved,  the  plaintiff  may  at  once  be  put  upon 
his  trial  before  a  petty  jury,  without  the  necessity  of  any 
bill  being  found  by  a  grand  jury.     (Per  Lord  Kenyon  in 
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Cook  V.  Fieldj  3  Esp.  134.     See  the  note  to  Prosser  v.  Rowcy 
2  C.  &  P.  422 ;  Johnson  v.  Browning,  6  Mod.  217.) 

Placing  a  justification   on  the  record  is  not  by  itself 
evidence  of  malice  on  the  part  of  the  defendant :  but  it  will 
certainly  tend  to  aggravate  the  damages,  if  the  defendant 
^ii^lier  abandons  the  plea  at  the  trial  or  fails  to  prove  it. 
(IVarwich  v.  FoulkeSj   12  M.  &  W.  508 ;     Wilson  v.  Robin- 
son, 7  Q.  B.  68 ;  14  L.  J.  Q.  B.  196 ;  9  Jur.  726  ;  Simpson 
V.  RoUnson,  12  Q.  B.  611 ;    18  L.  J.  Q.  B.  78 ;   13  Jur. 
187;   Cauljield  v.    Whittvorth,    16   W.   E.    936;    18  L.  T. 
527.) 

In  a  eriminal  case  it  is  not  sufficient  to  prove  the  truth  of  the  libel ; 
the  defendant  must  also  prove  that  it  was  for  the  public  benefit  that 
the  matters  charged  should  be  published  (6  &  7  Vict.  c.  96,  s.  6,  post , 
p.  444).  And,  indeed,  before  1848  the  truth  of  the  libel  was  no 
defence  at  all  to  an  indictment ;  the  maxim  prevailed,  **  the  greater 
the  troth,  the  greater  the  libel."  Yet  it  was  always  otherwise  with  a 
civil  action ;  there  the  truth  was  always  a  complete  defence.  For  in 
a  civil  action  the  benefit  or  detriment  to  the  public  is  not  in  issue ; 
the  plaintiff  is  seeking  to  put  in  his  own  pocket  damages  for  an 
alleged  injury  to  a  character,  to  which,  if  the  words  be  true,  he  had 
no  right.  It  has  been  urged  that  an  action  ought  to  lie,  where  the 
plaintiff's  antecedents  have  been  maliciously  raked  up  and  wantonly 
published  to  the  world,  without  any  benefit  to  society.  Yet  it  is 
difficult  to  see  how  any  change  can  be  made  in  the  law  in  this 
respect.  It  is  part  of  the  punishment  of  a  wrongdoer  that  he  can 
never  escape  from  his  misdeeds.  And  as  a  rule  the  strictness  with 
which  a  defendant  is  made  to  prove  his  plea  of  justification  is  a 
sufficient  protection  against  malevolence:  for  if  a  man  is  really 
malicious  in  making  a  statement,  he  is  almost  sure  to  go  beyond 
the  truth,  and  say  too  much. 

In  Borne  the  truth  of  the  libel  was  a  defence  both  to  criminal  and 
k)  civil  proceedings.  ''  Eum  qui  nocentem  infamavit  non  esse  bonum 
tequum  ob  earn  rem  condemnairi." — Pauli  Sent.  V.  4. 
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CHAPTER  VIII. 

COMMENTS    ON    MATTERS    OF   PUBLIC    INTEREST. 

Every  one  has  a  right  to  comment,  both  by  word  of  mouth 
and  in  writing,  on  matters  of  public  interest  and  general  con- 
cern, provided  he  does  so  fairly  and  with  an  honest  purpose. 
Such  comments  are  not  actionable,  however  severe  in  their 
terms,  so  long  as  the  critic  truly  states  his  real  opinion  of  the 
matter  on  which  he  comments.  Every  citizen  has  full  free- 
dom of  speech  on  such  subjects  ;  but  he  must  not  abuse  it. 

This  branch  of  the  law  is  of  modern  growth.  Gockburn,  G.J.,  says 
in  Waaon  v.  Walter,  L.  E.  4  Q.  B.  98,  94 :  '*  Our  law  of  libel  has,  in 
many  respects,  only  gradually  developed  itself  into  anything  like  a 
satisfactory  and  settled  form.  The  full  liberty  of  public  writers  to 
comment  on  the  conduct  and  motives  of  public  men  has  only  in 
very  recent  times  been  recognised.  Comments  on  governments,  on 
ministers  and  officers  of  state,  on  members  of  both  houses  of  Parlia- 
ment, on  judges  and  other  public  functionaries,  are  now  made  every 
day,  which  half  a  century  ago  would  have  been  the  subject  of  actions 
or  ex  officio  informations,  and  would  have  brought  down  fine  and 
imprisonment  on  publishers  and  authors.  Yet  who  can  doubt  that 
the  public  are  gainers  by  the  change,  and  that,  though  injustice  may 
often  be  done,  and  though  public  men  may  often  have  to  smart 
under  the  keen  sense  of  wrong  inflicted  by  hostile  criticisms,  the 
nation  profits  by  public  opinion  being  thus  freely  brought  to  bear  on 
the  discharge  of  public  duties  ?  " 

The  right  to  comment  upon  the  public  acts  of  public  men  is  the 
right  of  every  citizen.  "  The  liberty  of  the  press  is  no  greater  and 
no  less  than  the  liberty  of  every  subject  of  the  Queen."  {Per  Cur. 
in  R.  V.  Gray,  (1900)  2  Q.  B.  at  p.  40.)  But  newspaper  writers, 
though  in  strict  law  they  stand  in  no  better  position  than  any  other 
person,  are  generally  allowed  greater  latitude  by  juries.  It  is 
regarded  as  in  some  measure  the  duty  of  the  press  to  watch  narrowly 
the  conduct  of  all  government  officials,  and  the  working  of  all  public 
institutions,  to  comment  freely  on  all  matters  of  general  concern  to 
the  nation,  and  to  fearlessly  expose  abuses. 
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It  has  often  been  said  by  learned  judges  that  fair  and  honest 
criticism  on  matters  of  public  concern  is  privileged.  See  especially 
the  judgments  in  Henwood  v.  Harrison,  L.  B.  7  G.  P.  606 ;  41 L.  J. 
C.  P.  206 ;  20  W.  B.  1000 ;  26  L.  T.  988.  But  this  does  not  mean 
that  such  words  are  published  on  a  ''  privileged  occasion  "  in  the 
strict  legal  sense  of  that  term.  The  defence  really  is,  that  the 
words  are  not  defamatory,  that  such  criticism  is  no  libel  or  slander 
(Campbell  v.  SpoUiswoode,  8  B.  &  S.  769 ;  82  L.  J.  Q.  B.  185 ; 
Merivale  and  wife  v.  Caraon,  20  Q.  B.  D.  275 ;  86  W.  E.  281 ; 
58  L.  T.  881).  As  Lord  Esher,  M.B.,  says  in  the  latter  case  (at 
p.  280) :  ''  A  privileged  occasion  is  one  on  which  the  privileged 
person  is  entitled  to  do  something  which  no  one  who  is  not  within 
the  privilege  is  entitled  to  do  on  that  occasion.  A  person  in  such  a 
position  may  say  or  write  about  another  person  things  which  no 
other  person  in  the  kingdom  can  be  allowed  to  say  or  write.  But 
in  the  case  of  a  criticism  upon  a  published  work,  every  person  in 
the  kingdom  is  entitled  to  do,  and  is  forbidden  to  do,  exactly  the 
same  things,  and  therefore  the  occasion  is  not  privileged."  And 
see  the  judgment  of  Collins,  M.E.,  in  McQuire  v.  Western  Marnimj 
.Y«r«  Co.,  (1908)  2  K.  B.  pp.  Ill,  112. 

Comment  and  criticism  on  matters  of  public  interest  stand  there- 
fore on  a  different  footing  from  reports  of  judicial  or  parliamentary 
proceedings.  Such  reports  are  privileged  so  long  as  they  are  fair 
and  accurate  reports  and  nothing  more.  No  attempt  at  comment 
should  be  introduced  into  the  report ;  if  it  is,  no  privilege  attaches 
to  the  comment.  In  short,  report  and  comment  are  two  distinct 
and  separate  things.  A  report  is  the  mechanical  reproduction, 
more  or  less  condensed  or  abridged,  of  what  actually  took  place ; 
comment  is  the  judgment  passed  on  the  circumstances  reported,  by 
one  who  has  applied  his  mind  to  them.  Fair  reports  are  privileged, 
while  fair  comments,  if  on  matters  of  public  interest,  are  no  libels 
at  all. 

Illustrations. 

Condemnatiou  of  the  foreign  policy  of  the  Government,  however  sweeping,  is 
QoliheL 

Animadversions,  however  severe,  on  the  use  made  by  the  vestry  of  the  money 
of  the  ratepayers,  is  not  libellous,  unless  oorruption  or  emhezzlement  be  imputed 
to  individual  vestrymen. 

Criticimi,  however  trenchant,  on  any  new  poem  or  novel,  or  on  any  picture 
exhibited  in  a  public  gaUery,  is  no  libel. 

But  to  maliciously  intrude  into  the  private  life  of  any  poet,  novelist,  artist,  or 
■tatesman,  and  to  attack  his  character,  apart  from  his  work,  is  actionable. 
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Criticism. 

True  criticism  differs  from  defamation  in  the  following 
particulars : — 

1.  Criticism  deals  only  with  such  things  as  invite  public 
attention,  or  call  for  public  comment.  It  does  not  follow 
a  public  man  into  his  private  life,  or  pry  into  his  domestic 
concerns. 

2.  Criticism  never  attacks  the  individual  but  only  his 
work.  Such  work  may  be  either  the  policy  of  a  govern- 
ment, the  speech  or  action  of  a  member  of  Parliament,  a 
public  entertainment,  a  book  published,  or  a  picture  ex- 
hibited. In  every  case  the  attack  is  on  a  man's  actSj  or  on 
some  thingj  and  not  upon  the  man  himself.  A  true  critic 
never  indulges  in  personalities,  or  recklessly  imputes  dis- 
honourable motives,  but  confines  himself  to  the  merits  of 
the  subject-matter  before  him. 

3.  The  critic  never  takes  advantage  of  the  occasion  to 
gratify  private  malice,  or  to  attain  any  other  object  beyond 
the  fair  discussion  of  matters  of  public  interest,  and  the 
judicious  guidance  of  the  public  taste.  He  will  carefully 
examine  the  production  before  him,  and  then  honestly  and 
fearlessly  state  his  true  opinion  of  it. 

Every  one  has  a  right  to  publish  such  fair  and  candid  criticism. 
**  One  writer  in  exposing  the  follies  and  errors  of  another,  may 
make  use  of  ridicule,  however  poignant.  Bidicule  is  often  the 
fittest  weapon  that  can  be  employed  for  such  a  purpose  .  .  .  We 
really  must  not  cramp  observations  upon  authors  and  their  works. 
They  should  be  liable  to  criticism,  to  exposure,  and  even  to  ridicule, 
if  their  compositions  be  ridiculous  .  .  .  Reflection  upon  personal 
character  is  another  thing.  Show  me  an  attack  upon  the  moral 
character  of  the  plaintiff,  or  any  attack  upon  his  character  uncon- 
nected with  his  authorship,  and  I  should  be  as  ready  as  any  judge 
who  ever  sat  here  to  protect  him.  But  I  cannot  hear  of  malice  on 
account  of  turning  his  works  into  ridicule  .  •  .  Every  man  who 
publishes  a  book  commits  himself  to  the  judgment  of  the  public, 
and  any  one  may  comment  upon  his  performance.  If  the  commen- 
tator does  not  step  aside  from  the  work,  or  introduce  fiction  for  the 
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purpose  of  condemnation,  he  exercises  a  fair  and  legitimate  right." 
<Per  Lord  EUenboroagh  in  the  celebrated  case  of  Sir  John  Carr  v. 
Hoody  1  Camp,  at  pp.  857,  358,  n.)  So  in  TahaH  v.  Tipper,  1  Camp. 
351,  the  same  learned  judge  says :  '^  Liberty  of  criticism  must  be 
allowed,  or  we  should  neither  have  purity  of  taste  nor  of  morals. 
Fair  discussion  is  essentially  necessary  to  the  truth  of  history  and 
the  advancement  of  science.  That  publication,  therefore,  I  shall 
never  consider  as  a  libel,  which  has  for  its  object,  not  to  injure  the 
reputation  of  any  individual,  but  to  correct  the  misrepresentations 
of  fact,  to  refute  sophistical  reasoning,  to  expose  a  vicious  taste  in 
literature,  or  to  censure  what  is  hostile  to  morality/'  ^'  A  critic  must 
confine  himself  to  criticism,  and  not  make  it  the  veil  for  personal 
censure,  nor  allow  himself  to  run  into  reckless  and  unfair  attacks 
merely  from  the  love  of  exercising  his  power  of  denunciation." 
<Per  Huddleston,  B.,  in  WldsUer  v.  Rmkin,  Times,  Nov.  27th,  1878.) 

It  is  then  a  defence  to  an  action  of  libel  or  slander  that 
the  words  complained  of  are  a  fair  comment  on  a  matter  of 
public  interest.  But  this  defence  will  fail,  unless  the  words 
complained  of  are : — 

(i)  A  comment,  and  not  the  assertion  of  some  alleged 
matter  of  fact ; 

(ii)  A  comment  on  some  matter  of  public  interest ; 

(iii)  A  fair  and  honest  comment. 

Whether  the  matter  commented  on  is  or  is  not  a  matter 
of  public  interest  is  a  question  for  the  judge.  {Dakhyl  v. 
LaboucherCj  TimeSy  July  29th,  1904.  See  post,  p.  195.)  All 
other  questions  are  for  the  jury.  The  onus  of  proving  that 
the  words  are  a  comment  and  that  they  are  a  comment  on 
a  matter  of  public  interest  lies  on  the  defendant.  The 
<mus  of  proving  that  the  comment  is  unfair  or  dishonest  lies 
on  the  plaintiff.  If  the  judge  thinks  that  there  is  no  evidence 
on  which  a  rational  verdict  could  be  found  to  the  effect 
that  the  comment  is  imfair  or  dishonest,  he  should  stop  the 
case.  (Per  Willes,  J.,  in  Henioood  v.  Harmony  L.  E.  7 
C.  P.  p.  628,  and  Collins,  M.R.,  in  McQuire  v.  Western 
Maniing  News  Co.,  (1903)  2  K.  B.  pp.  112,  113.)  i 

There  is  no  libel  *'  unless  the  criticism  exceeded  the  bounds  of 
fair  comment  ....    It  is  always  for  the  judge  to  say  whether  the 
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document  is  capable  in  law  of  being  a  libel.  It  is,  however,  for  the 
plaintiff,  who  rests  his  claim  upon  a  document  which  on  his  own 
statement  purports  to  be  a  criticism  of  a  matter  of  public  interest, 
to  show  that  it  is  a  libel,  t.^.,  that  it  travels  beyond  the  limit  of  fair 
criticism ;  and  therefore  it  must  be  for  the  judge  to  say  whether  it 
is  reasonably  capable  of  being  so  interpreted.  If  it  is  not,  there  ia 
no  question  for  the  jury,  and  it  would  be  competent  for  him  to  give 
judgment  for  the  defendant  ....  In  my  opinion,  there  is  in  thia 
case,  in  the  language  of  Willes,  J.,  above  cited,  no  evidence  on  which 
a  rational  verdict  for  the  plaintiff  can  be  founded,  and  the  defen- 
dants are  therefore  entitled  to  have  judgment  entered  for  them."^ 
(Per  Collins,  M.B.,  ib.  pp.  108,  111,  112.)  But  if  the  words  are 
reasonably  capable  of  being  construed  as  unfair  it  is  for  the  jury 
to  determine  whether  they  were  or  were  not  a  fair  comment. 
(Cooney  v.  Edeveain,  (1897)  14  Times  L.  R.  34.) 

(i)  Comment  J  not  Allegation  of  Fact. 

A  comment,  as  I  have  already  stated,  is  the  expression  of 
the  judgment  passed  upon  certain  alleged  facts  by  one  who 
has  applied  his  mind  to  them  ;  and  who  while  so  comment- 
ing, assumes  that  such  allegations  of  fact  are  true.  The 
assertion  of  a  fact  is  not  a  comment  at  all.  If  the  words, 
complained  of  contain  allegations  of  fact  which  are  denied 
by  the  plaintiflF,  and  which  the  defendant  cannot  prove  to 
be  true,  there  must  be  a  verdict  for  the  plaintiff.  It  is  of 
no  avail  for  the  defendant  to  urge  that  he  honestly  believed 
them  to  be  true.  {Camphell  v.  SpottisivoodCy  3  B.  &  S.  769 ; 
32  L.  J.  Q.  B.  185.) 

Comment  on  well-known  or  admitted  facts  is  a  very  dif « 
ferent  thing  from  the  assertion  of  unsubstantiated  facts  for 
comment.  ^'  There  is  no  doubt  that  the  public  acts  of  a 
public  man  may  lawfully  be  made  the  subject  of  fair  com- 
ment or  criticism  not  only  by  the  press,  but  by  all  members 
of  the  public.  But  the  distinction  cannot  be  too  clearly 
borne  in  mind  between  comment  or  criticism  and  allegations 
of  fact,  such  as  that  disgraceful  acts  have  been  committed, 
or  discreditable  language  used.  It  is  one  thing  to  comment 
upon  or  criticise,  even  with  severity,  the  acknowledged  or 
proved  acts  of  a  public  man,  and  quite  another  to  assert 
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that  he  has  been  guilty  of  particular  acts  of  misconduct." 
{Per  cur.  in  Davis  and  Sons  v.  ShepstonCy  11  App.  Cas.  at 
p.  190;  55L.  J.  RC.  51.) 

'^  It  was  contended,  that  this  libel  might  be  justified  as  a 
matter  of  public  discussion  on  a  subject  of  public  interest. 
The  answer  is : — This  is  not  a  discussion  or  comment.  It 
i8  the  statement  of  a  fact.  To  charge  a  man  incorrectly 
with  a  disgraceful  act,  is  very  different  from  commenting 
on  a  fact  relating  to  him  truly  stated, — there,  the  writer 
may  by  his  opinion,  libel  himself  rather  than  the  subject  of 
his  remarks."  (Per  Wilde,  B.,  in  Popham  v.  Pickhurriy  7  H. 
&  N.  at  p.  898.)  "  That  a  fair  and  bond  fide  comment  on  a 
matter  of  public  interest  is  an  excuse  of  what  would  other- 
wise be  a  defamatory  publication  is  admitted.  The  very 
statement,  however,  of  this  rule  assumes  the  matters  of  fact 
commented  upon  to  be  somehow  or  other  ascertained.  It 
does  not  mean  that  a  man  may  invent  facts,  and  comment 
on  the  facts  so  invented  in  what  would  be  a  fair  and  hand 
fid^  manner  on  the  supposition  that  the  facts  were  true.  .  .  . 
If  the  facts  as  a  comment  upon  which  the  publication  is 
sought  to  be  excused  do  not  exist,  the  foundation  of  the 
plea  fails."  {Lefroy  v.  Bumside  (No.  2),  4  L.  K.  Ir.,  at 
pp.  565,  566  ;  Blair  v.  Cox,  37  Sol.  J.  130.) 

It  is  not  enough  that  the  writer  honestly  believed  the 
facts  to  be  as  he  alleged.  (^Campbell  v.  Spottiswoode^  3  B.  &  S. 
769 ;  32  L.  J.  Q.  B.  185 ;  Peters  v.  Bradlaugh,  (1888)  4 
Times  L.  E.  467.)  Immaterial  errors  as  to  details  will  be 
excused.  "It  is  not  to  be  expected  that  a  public  jour- 
nalist will  always  be  infallible."  (Per  Cockburn,  C.  J.,  4  F.  ife 
F.  217.)  But  a  libellous  statement  of  fact  is  not  a  comment 
or  criticism  on  anything.  (Per  Field,  J.,  in  R.  v.  Flowers^ 
44  J.  P.  377.)  The  facts  on  which  the  comments  are 
fomided  must  be  proved  substantially  as  stated  by  the 
writer.  "  A  comment  cannot  be  fair  which  is  built  upon 
facts  which  are  not  truly  stated."  (Per  Kennedy,  J., 
in  Joynt  v.  Cycle  Trade  Publishing  Co.,  (1904)  2  K.  B.  at 
p.  294.) 
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lUtLstrations. 

If  a  writer  goes  out  of  his  way  to  make  a  personal  attack  on  the  character  of 
the  author  of  the  work  which  he  is  criticising,  he  is  '*  going  beyond  the  limits  of 
criticism  altogether,  and  therefore  beyond  the  limits  of  fair  criticiam." 

Per  Bowen,  L.J.,  in  Merivale  aiid  toife  v.  Carson,  20  Q.  B.  D.  at 
p.  284. 
Again,  **  the  writer  would  be  travelling  out  of  the  region  of  fsai  criticism  if  he 
imputes  to  the  author  that  he  has  written  something  which  in  fact  he  has  not 
written.    That  would  be  a  misdescription  of  the  work." 
Per  Bowen,  L.J.,  i6. 
"  Criticism  cannot  be  used  as  a  cloak  for  mere  invective,  nor  for  personal 
imputations  not  arising  out  of  the  subject-matter  or  not  based  on  fact" 

Per  Collins,  M.B.,  in  McQuire  v.  Western  Morning  News  Co.^  (1903) 
2  K  B.  at  p.  109. 
If  definite  charges  of  misconduct  be  made  against  any  public  officer  on  an  un- 
privileged occasion,  the  only  defence  to  an  action  is  for  the  defendant  to  prove 
his  charges  true ;  even  though  the  truth  of  such  charges  be  a  matter  of  public 
interest,  for  such  charges  are  not  comments  at  all. 

Purcell  V.  Bowler,  2  C.  P.  D.  215 ;  46  L.  J.  C.  P.  308 ;  36  L.  T.  416. 
The  medical  officer  of  health  made  a  report  to  the  vestry  in  pursuance  of  the 
Metropolis  Local  Management  Act,  in  which  he  asserted  that  the  plaintiff,  a 
chemist  and  druggist,  had  given  false  medical  certificates,  and  advised  that  he 
shoidd  be  prosecuted  for  forgery.  The  defendant  published  the  whole  report  in 
his  paper  without  any  comments.  Held,  that  there  was  no  privilege,  and  that 
the  act  afforded  the  defendant  no  protection. 

Popham  V.  Pickburn,  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133. 
A  newspaper  may  comment  upon  the  hearing  of  a  charge  of  felony  and  the 
evidence  produced  thereat,  and  discuss  the  conduct  of  the  magistrates  in  dis- 
missing the  charge  without  hearing  the  whole  of  the  evidence ;  but  it  may  not 
proceed  to  disclose  **  evidence  which  might  have  been  adduced  "  and  thus  argue 
from  facts  not  in  evidence  before  the  magistrates  that  the  accused  was  really 
guilty  of  the  felony.    Verdict  for  the  plaintiff.    Damages  251. 
Hihhins  v.  Lee,  4  P.  &  F.  243 ;  11  L.  T.  641. 
And  see  Eehkam  v.  Blackwood,  11  C.  B.  Ill,  113 ;  20  L.  J.  C.  P.  187  ; 

15  Jur.  861. 
B.  v.  White  and  another,  1  Camp.  359,  n. 
A  writer  in  a  newspaper  may  comment  on  the  fact  that  corrupt  practices 
extensively  prevailed  at  a  parliamentary  election ;  but  may  not  give  the  names 
of  individuals  as  guilty  of  bribery,  unless  he  can  prove  the  truth  of  the  charge 
to  the  letter. 

Wilson  V.  Reed  and  others,  2  F.  &  F.  149. 

Dickeson  v.  Hilliard  and  another,  L.  B.  9  Ex.  79 ;  43  L.  J.  Ex,  37 ; 
22  W.  B.  372 ;  30  L.  T.  196. 
A  newspaper  reported  that  the  mother  of  a  lady,  who  was  dead  and  buried^ 
had  applied  to  the  coroner  on  affidavits  for  an  order  that  the  body  might  be 
exhumed,  and  then  proceeded  to  give  a  long  sensational  narrative  of  shocking 
acts  of  cruelty  to  the  deceased  committed  by  her  husband,  imputing  that  he 
had  caused  her  death.  This  narrative  commenced  with  the  words:  ''From 
inquiries  made  by  our  reporter  it  appears  that  the  deceased,"  &c.     As  a  matter 
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of  fact  the  reporter  had  made  no  inquiries ;  he  had  merely  read  the  affidavits 
and  accepted  the  ex  parte  statements  contained  in  them  as  truth ;  they  were  in 
&ct  wholly  false.    He  was  convicted  and  fined  507. 
B.  V.  Andrew  Qray^  26  J.  P.  663. 
The  defendant  published  a  book  entitled  '*  Letters  from  a  Staff  Officer  in  the 
Ciimea,"  in  which  he  observed  that,  at  the  charge  of  the  Light  Brigade   at 
Balaclava,  Lord  Cardigan  was  not  present  when  most  needed,  owing  to  his  horse 
taking  fright,  swerving,  and  galloping  to  the  rear.     In  a  note  the  defendant 
tdded:  **The  author  has  relied  on  statements  furnished  by  officers   actually 
engaged  in  the  charge,  but  as  the  excellence  of  Lord  Cardigan*s  horsemanship  is 
nnqiiestionable,  the  idea  that  his  horse  ran  away  with  him  is  no  doubt  erroneous.'* 
The  Court  of  Queen's  Bench  held  that  this  was  a  libel. 
R,  V.  Calthorpe,  27  J.  P.  581. 
A  Dublin  newspaper  asserted  that  the  plaintiff,  who  was  the  manager  of  the 
Queen's  Printing  Office  in  Ireland,  had  corruptly  supplied  FreemarCs  Journal 
with  official  information  and  surreptitious  copies  of  official  docimients.    A  plea 
of  fair  comment,  stating  that  Freernan's  Journal  did  somehow  get  official 
infonnation  earlier  than  other  papers,  and  that  defendant  "bond  fide  believed  that 
BQch  information  could  only  have  been  obtained  from  the  Queen's  Printing 
Office,  was  held  bad  on  demurrer. 

Ltfroy  V.  Bumside,  (No.  2)  4  L.  E.  Ir.  557. 
Defendant  wrote  '*  A  History  of  New  Zealand,^  and  therein  stated  that  the 
plaintiff,  a  lieutenant  in  the  £ai  Jwi  cavalry,  had  charged  at  some  women 
and  young  children  who  were  harmlessly  hunting  pigs,  **  and  cut  them  down 
gleefnlly  and  with  ease  " ;  that  he  had  dismissed  from  the  service  a  subordinate 
officer  who  had  protested  against  this  cruelty,  and  that  he  was  ever  afterwards 
known  among  the  Maoris  by  the  nickname  '*  Kohuru  "  (the  murderer).  Defen- 
dant admitted  that  these  facts  did  not  appear  in  the  official  reports,  or  in  any 
other  history  of  New  Zealand ;  but  he  said  he  had  heard  rumours  to  the  effect, 
and  he  called  a  witness  who  had  made  a  statement  to  the  Governor  of  New  Zealand 
on  hearsay  evidence,  containing  substantially  the  same  charge,  a  copy  of  which 
statement  the  Governor  had  forwarded  to  the  defendant.  Huddleston,  B. ,  directed 
the  jury  that  it  was  no  defence  whatever  that  the  charges  were  made  in  the  hand 
fid^  belief  that  they  were  true,  and  without  any  malice  towards  the  plaintiff. 
Verdict  for  the  plaintiff.    Damages  5,000/. 

Bryce  v.  Busden,  (1886)  2  Times  L.  E.  435. 
Brenan  v.  Bidgway,  (1887)  3  Times  L.  R.  592. 
The  appellants  were  the  owners  of  a  daily  newspaper  called  the  Natal 
ffVtneM,  in  which  they  constantly  attacked  the  official  conduct  of  the  respondent, 
the  British  Beeident  Commissioner  in  Zululand,  asserting  that  he  had  himself 
violently  assaulted  a  Zulu  chief,  that  he  had  set  on  his  native  police  to  assault 
iod  abuse  others,  &c.  They  vouched  for  the  truth  of  these  stories,  declaring 
that  though  some  doubt  had  been  thrown  on  them,  they  would  prove  to  be 
true  on  investigation.  They  then  proceeded,  on  the  assumption  that  the  charges 
▼ere  true,  to  comment  on  the  respondent's  conduct  in  most  offensive  and  injurious 
langoage.  At  the  trial  in  Natal,  on  September  4th,  1883,  it  was  proved  that 
the  charges  against  the  respondent  were  absolutely  without  foimdation ;  the 
appellant  made  no  attempt  to  support  them  by  evidence.  Verdict  for  the 
^ftintifl.    Damages  500/.    Motion  for  a  new  trial  refused  by  the  Supreme 
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Corni  of  Natal.  Held,  on  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
that  the  distinction  must  be  closely  drawn  between  comment  or  criticism  and 
allegations  of  fact ;  that  such  a  publication  was  in  no  way  privileged,  and  that 
the  damages  were  not  excessive. 

Davie  and  Sons  v.  Sfiepstane,  11  App.  Cas.  187 ;  55  L.  J.  P.  C  51 ;  34 
W.  E.  722  ;  55  L.  T.  1 ;  50  J.  P.  709. 

Walker  v.  Brogden,  19  C.  B.  N.  S.  65;  11  Jur.  N.  S.  671 ;  13  W.  E. 
809 ;  12  L.  T.  495. 
A  politician  asserted  that  the  Marquis  of  Salisbury  had  given  the  plaintiff  a 
cheque  to  be  used  *'  in  connexion  with  the  so-called  fair-trade  meeting  of  the 
unemployed,  which  preceded  the  riotous  meetings  in  Trafalgar  Square.'' 
Huddleston,  B.,  held  that  there  was  no  defence  for  this  statement  except  an 
absolute  justification. 

Peters  v.  Bradlaugh,  (1888)  4  Times  L.  R  467. 

Duplany  v.  Davis,  (1886)  3  Times  L.  E.  184,  anUy  p.  27. 

If,  then,  in  the  same  article  allegations  of  fact  are  mixed 
np  with  comment,  and  both  are  primd  facie  libellous  and 
are  included  in  the  Statement  of  Claim,  the  jury  must  be 
satisfied : 

(i)  That  so  much  of  the  article  as  alleges  facts  is  true,  or 
is  privileged  {e.g.j  as  being  a  fair  and  accurate  report  of  a 
trial  or  of  the  proceedings  at  a  public  meeting) ; 

(ii)  That  so  much  of  the  article  as  expresses  the  defen- 
dant's opinion  on  those  facts  relates  to  a  matter  of  public 
interest,  and  does  not  exceed  the  limits  of  a  fair  criticism. 

See  the  form  of  plea,  Precedent  No.  26. 

Sometimes,  however,  it  is  difl&cult  to  distinguish  an 
allegation  of  fact  from  an  expression  of  opinion.  It  often 
depends  on  what  is  stated  in  the  rest  of  the  article.  If  the 
defendant  accurately  states  what  some  public  man  has 
really  done,  and  then  asserts  that  ^^  such  conduct  is  dis- 
graceful," this  is  merely  the  expression  of  his  opinion,  his 
comment  on  the  plaintiffs  conduct.  So,  if  without  setting 
it  out,  he  identifies  the  conduct  on  which  he  comments  by 
a  clear  reference.  In  either  case,  the  defendant  enables 
his  readers  to  judge  for  themselves  how  far  his  opinion  is 
well  founded ;  and,  therefore,  what  would  otherwise  have 
been  an  allegation  of  fact  becomes  merely  a  comment. 
But  if  he  asserts  that  the  plaintiff  has  been  guilty  of  dis- 
graceful conduct,  and  does  not  state  what  that  conduct  was, 
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this  is  an  allegation  of  fact  for  which  there  is  no  defence  but 
privilege  or  truth,     (See  (1889)  6  Times  L.  R.  at  p.  137.) 

The  same  considerations  apply  where  a  defendant  has 
drawn  from  certain  facts  an  inference  derogatory  to  the 
plaintiff.  If  he  states  the  bare  inference  without  the  facts 
on  which  it  is  based,  such  inference  will  be  treated  as  an 
allegation  of  fact.  But  if  he  sets  out  the  facts  correctly, 
and  then  gives  his  inference,  stating  it  as  his  inference  from 
those  facts,  such  inference  will,  as  a  rule,  be  deemed  a 
comment.  But  even  in  this  case  the  writer  must  be  careful 
to  state  the  inference  as  an  inference,  and  not  to  assert  it 
as  a  new  and  independent  fact;  otherwise,  his  inference 
will  become  something  more  than  a  comment,  and  he  may 
be  driven  to  justify  it  as  an  allegation  of  fact. 

So,  too,  where  a  writer  is  commenting  on  a  speech  made 
at  a  public  meeting,  or  the  evidence  given  at  a  certain  trial, 
so  long  as  he  makes  it  clear  that  he  is  only  repeating  what 
was  said  on  those  privileged  occasions,  he  will  not  be  com- 
pelled to  justify  his  report.  But  if,  in  repeating  the  state- 
ments of  the  speaker  or  witness,  the  writer  expressly  or 
impliedly  warrants  the  accuracy  of  such  statements,  and 
asserts  that  they  are  true,  then  he  makes  them  his  own 
statements,  and  he  must  justify.  He  is  no  longer  com- 
menting on  the  speech  or  the  evidence;  he  is  asserting 
fatcts. 

A  statement  of  one  fact  may  be  a  fair  comment  upon  another  fact. 
Bat  "when  a  matter  of  fact  is  to  be  excused  as  comment  upon 
Another  fact,  the  fact  alleged  and  sought  to  be  excused  must  be  a 
reasonable  inference  from  the  fact  alleged,  and  upon  which  it  is  a 
comment."  (Per  Palles,  C.B.,  in  Lefroy  v.  Burnside,  (No.  2)  4  L.  R. 
It.  556;  O'Brien  v.  Marquis  of  Salisbury,  (1889)  6  Times  L.  R.  183.) 

"Beal  comment  is  merely  the  expression  of  opinion.  Mis- 
description is  matter  of  fact.  If  the  misdescription  is  such  an 
onfaitiifal  representation  of  a  person's  conduct  as  to  induce  people 
to  think  that  he  has  done  something  dishonourable,  disgraceful, 
and  contemptible,  it  is  clearly  libellous.  To  state  accurately  what 
A  man  has  done,  and  then  to  say  that  in  your  opinion  such  conduct 
is  dishonourable  or  disgraceful,  is  comment  which  may  do  no  harm, 

o.us.  o 
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as  every  one  can  judge  for  himself,  whether  the  opinion  expressed  is 
well  founded  or  not.  Misdescription  of  conduct,  on  the  other  hand, 
only  leads  to  the  one  conclusion  detrimental  to  the  person  whose 
conduct  is  misdescribed,  and  leaves  the  reader  no  opportunity  of 
judging  for  himself  of  the  character  of  the  conduct  condemned, 
nothing  but  a  false  picture  being  presented  for  judgment."  (Per 
Windeyer,  J.,  in  Christie  v.  Robertson^  10  New  South  Wales  Law 
Beports,  at  p.  161.) 

Illustrations. 

If  a  man  put  himself  forward  as  a  public  man  holding  a  public  office,  every- 
one has  a  right  to  comment  on  his  fitness  for  the  office  which  he  held ;  and  ao 
long  as  the  critic  confined  himself  to  comments  on  the  man's  fitness  or  unfitness 
for  the  office,  the  comments  are  not  actionable.     Per  Martin,  B.,  in 
Harle  v.  CatheraU  and  others^  14  L.  T.  at  p.  801. 

Two  sureties  were  proposed  for  the  Berwick  election  petition,  neither  of  whom 
had  any  connection  with  the  borough.  Affidavits  were  put  in  to  show  that  one 
of  them  (the  plaintiff)  was  an  insufficient  surety,  being  embarrassed  in  his 
afhirs.  The  Times  set  out  these  affidavits  and  added  the  remarks,  '^  But  why» 
it  may  be  asked,  does  this  cockney  tailor  take  all  this  trouble,  and  subject  him- 
self to  all  this  exposure  of  his  difficulties  and  embarrassments?  He  has 
nothing  to  do  with  the  borough  of  Berwick-upon-Tweed  or  its  members.  How 
comes  it  then  that  he  should  take  so  much  interest  in  the  job  ?  There  can  be 
but  one  answer  to  these  very  natural  and  reasonable  queries :  lie  is  hired  for  the 
occasion.  The  aflGair  in  fact  is  a  foul  job  throughout,  and  it  is  only  by  such  aid 
that  it  can  possibly  be  supported."  In  an  action  brought  on  the  whole  article, 
the  defendant  pleaded  that  the  publication  was  a  correct  report  of  certain  legal 
proceedings,  '*  together  with  a  fair  and  bond  fide  commentary  thereon.'*  But 
the  jury  thought  the  comment  was  not  fair,  and  gave  the  plaintiff  damages, 

100?. 

Cooper  V.  Laxvson,  8  A.  &  E.  746 ;  1  P.  &  D.  15  ;  1  W.  W.  &  H.  601 ; 

2  Jur.  919. 

The  plaintiff  in  this  case  relied  mainly  on  the  words  **  he  is  hired  for  the 
occasion."  As  to  this  allegation,  Lord  Denman,  C.J.,  in  his  judgment,  said: — 
*^  It  would  be  extravagant  to  say  that,  in  cases  of  libel,  every  comment  upon 
facts  requires  a  justification.  But  a  comment  may  introduce  independent  facts, 
a  justification  of  which  is  necessary.  The  plea  is  perfectly  good,  justifying  the 
libel,  partly  as  the  report  of  proceedings  before  a  Court,  partly  as  stating  that 
which  is  in  itself  true,  and  partly  as  giving  a  fair  and  hond  fide  commentary  on 
the  proceedings  stated.  Now  a  comment  may  be  the  mere  shadow  of  the 
previous  imputation ;  but,  if  it  infers  a  new  fact,  the  defendant  must  abide  by 
that  inference  of  fact,  and  the  fairness  of  the  comment  must  be  decided  upon  by 
a  jury.  The  defendant  here  cannot  say  that  if  the  plaintiff  became  bail  under 
the  circumstances  stated,  it  followed  as  a  necessary  inference  that  he  was 
hired." 

76.,  8  A.  &  E.  pp.  753,  754. 

The  secretary  of  a  company  in  liquidation  was  examined  before  the  official 
receiver,  and  in  his  answers  made  statements  derogatory  to  one  of  the  directors 
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who  was  not  present  or  represented  at  tlie  examination .  A  local  newspaper  com- 
mented on  the  statements  made  by  the  witness  in  a  spirit  hostile  to  the  absent 
director,  and  then  proceeded: — " How  Mr.  S.  could  have  been  a  party  to  such 
proceedings  passes  our  comprehension.  As  a  matter  of  fact,  however,  he  was 
not  merely  a  party  to  the  affair,  but  one  of  the  principals,"  &c.  Held,  by 
Lawrance,  J.,  that  none  of  the  observations  that  followed  the  words  *' As  a 
matter  of  fact,  however,*'  could  claim  protection  as  comment.    Damages  100^ 

Strauss  v.  Heard  and  Son,  (Bodmin  Summer  Assizes,  1894)  unreported. 


(ii.)  The  Comment  must  he  on  a  Matter  of  Public  Interest, 

What  are  matters  of  public  interest  ?  • 

The  public  conduct  of  every  public  man  is  a  matter  of 
public  concern.  So  is  the  management  of  every  public 
institution;  and  the  conduct  of  every  public  body,  imperial, 
local,  or  municipal. 

"  A  clergyman  with  his  flock,  an  admiral  with  his  fleet, 
a  general  with  his  army,  and  a  judge  with  his  jury,  are 
all  subjects  of  public  discussion.  Whoever  fills  a  public 
position  renders  himself  open  thereto.  He  must  accept 
an  attack  as  a  necessary,  though  unpleasant,  appendage 
to  his  oflSce."  (Per  Bramwell,  B.,  in  Kelly  v.  Sherlocky 
L.  R.  1  Q.  B.  689 ;  35  L.  J.  Q.  B.  209 ;  12  Jur.  N.  S. 
937.) 

Matters  of  public  interest  may  be  conveniently  grouped 
under  the  following  heads : — 

1.  Affairs  of  State ; 

2.  The  administration  of  justice ; 

3.  Public  institutions  and  local  authorities ; 

4.  Ecclesiastical  matters ; 

5.  Books,  pictures,  and  architecture  ; 

6.  Theatres,  concerts,  and  other  public  entertainments ; 

7.  Other  appeals  to  the  public. 

Lord  Coleridge,  C.J.,  decided  in  Weldon  v.  Johnson^  Times ^ 
Uay  27thy  1884,  that  it  was  a  qaestion  for  the  judge  and  not  for  the 
jury,  whether  a  particular  topic  was  or  was  not  a  matter  of  public 
interest  This  has  been  approved  by  the  Court  of  Appeal  in  Dakhyl 
y.  Labouchere,  Times,  July  29th,  1904. 

0  2 
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Illustrations. 

The  sanitary  condition  of  a  large  number  of  cottages  let  by  the  proprietors  of  a 
colliery  to  their  workmen,  and  in  which  over  2,000  human  beings  resided,  is  a 
matter  of  public  interest,  fair  comment  on  which  is  not  libellous. 

Soidh  Hetton  Coal  Co.,  Limited  y.  North  Eastern  News  ABSodatian, 
Limited,  (1894)  1  Q.  B.  133 ;  63  L.  J.  Q.  B.  293 ;  42  W.  B.  322 ; 
69  L.  T.  844 ;  9  R  240. 
The  circulation  and  position  of  a  newspaper  are  not  matters  of  general  public 
interest,  and  a  disGusaion  on  the  subject  is  not  protected  if  it  be  libellous. 
Latimer  v.  Western  Morning  News  Co,,  25  L.  T.  44. 


1.  Affairs  of  State. 

The  conduct  of  all  public  servants,  the  policy  of  the 
Government,  our  relations  with  foreign  countries,  all 
suggestions  of  reforms  .in  the  existing  laws,  all  bills  before 
Parliament,  the  adjustment  and  collection  of  taxes,  and 
all  other  matters  which  touch  the  public  welfare,  are  clearly 
matters  of  public  interest,  which  come  within  the  preceding 
rule.  ''Every  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the 
realm,  if  he  do  not  make  his  commentary  a  cloak  for 
malice  and  slander."  (Per  Parke,  B.,  in  Parmiter  v.  Coup- 
land,  6  M.  &  W.  108.)  Those  who  fill  ''a  public  position 
must  not  be  too  thin-skinned  in  reference  to  comments 
made  upon  them.  It  would  often  happen  that  observations 
would  be  made  upon  public  men  which  they  knew  from 
the  bottom  of  their  hearts  were  undeserved  and  unjust; 
yet  they  must  bear  with  them,  and  submit  to  be  misunder- 
stood for  a  time,  because  all  knew  that  the  criticism  of  the 
press  was  the  best  security  for  the  proper  discharge  of 
public  duties."  (Per  Cockburn,  C.J.,  in  Seymour  v.  Butter- 
worth,  3  F.  &  F.  376,  377 ;  and  see  the  dicta  of  the  judges 
in  R.  V.  Sir  R.  Garden,  5  Q.  B.  D.  1 ;  49  L.  J.  M.  C.  1 ; 
28  W.  R.  133 ;  41  L.  T.  504.) 

lUustratiofis. 

The  presentation  of  a  petition  to  Parliament  impugning  the  character  of  one  of 
His  Majesty's  judges,  and  praying  for  an  inquiry,  and  for  his  removal  from  office 
ahould  the  charge  proye  true,  is  a  matter  of  high  public  conceni,  on  which  all 
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newspapers  may  comment,  and  in  seyere  termB.    So  is  a  debate  in  the  House  on 
the  sabject  of  such  petition. 

Wason  V.  WaUer,  L.  B.  4  Q.  B.  73;  8  B.  &  S.  730 ;  38 L.  J.  Q.  B. 
34;  17  W.  E.  169;  19  L.  T.  409. 
The  presentation  of  a  petition  to  Parliament  against  quack  doctors  is  matter  for 
public  comment. 

Dunne  ▼.  Anderaon,  3  Bing.  88 ;  By.  &  Moo.  287 ;  10  Moore,  407. 
Eridenoe  giyen  before  a  Boyal  Commission  is  matter  puhlici  juris,  and  eyery 
one  has  a  perfect  right  to  criticise  it.    Per  Wickens,  V.-C,  in 

Mulkern  v.  Ward,  L.  B.  13  Eq.  622 ;  41  L.  J.  Ch.  464  ;  26  L.  T.  831. 
So  is  eyidenoe  taken  before  a  Parliamentary  Committee  on  a  local  gas  bill. 

Hedley  y.  Barlow,  4  F.  &  F.  224. 
A  report  of  the  Board  of  Admiralty  upon  the  plans  of  a  nayal  architect,  sub- 
mitted to  the  Lords  of  the  Admiralty  for  their  consideration,  is  a  matter  of 
national  interest. 

Htnwood  y.  Harriwn,  L.  E.  7  C.  P.  606 ;  41  L.  J.  C.  P.  206 ;  20 
W.  B.  1000 ;  26  L.  T.  938. 
The  appointment  of  a  Boman  Catholic  to  be  Calendarer  of  State  Papers  is  a 
matter  of  public  concern. 

Tumbtdl  y.  Bird,  2  F.  &  P.  508. 
Le/roy  y.  Bumside,  (No.  2)  4  L.  B.  Ir.  556. 
AU  appointments  by  the  Gbyemment  to  any  office  are  matters  of  public 
concern. 

Seymour  y.  Butterworth,  S'F.&F.  372. 
A  newspaper  is  entitled  to  comment  on  the  fact  (if  it  be  one)  that  corrupt 
]»Betices  extensiyely  preyailed  at  a  recent  Parliamentary  election,  so  long  as  it 
does  not  make  charges  against  indiyiduals. 

Wilson  y.  Beed  and  others,  2  F.  &  F.  149. 
A  meeting  assembled  to  hear  a  political  address  by  a  candidate  at  a  Parlia- 
mentary election,  and  the  conduct  thereat  of  aU  persons  who  take  any  part  in 
each  meeting,  are  fair  subjects  for  hondfide  discussion  by  a  writer  in  a  public 
newspaper. 

Dacis  y.  Duncan,  L.  B.  9  C.  P.  396 ;  43  L.  J.  C.  P.  186;  22  W.  B. 
575 ;  30  L.  T.  464. 
The  public  career  of  any  member  of  Parliament,  or  of  any  candidate  for 
Fuiiament,  is  of  course  a  matter  of  public  interest  in  the  constituency,  but  not 
his  private  life  and  history.  *'  Howeyer  large  the  privilege  of  electors  may  be,'* 
ttid  Lord  Denman,  C.J.,  *'  it  is  extravagant  to  suppose  that  it  can  justify  the 
publication  to  all  the  world  of  facts  injurious  to  a  person  who  happens  to  stand  in 
the  situation  of  a  candidate." 

Duncombe  y.  Daniell,  8  C.  &  P.  222 ;  2  Jur.  32  ;  1  W.  W.  &  H.  101. 
It  is  submitted  that  the  electors  are  entitled  to  investigate  all  matters  in  the 
past  private  life  of  a  candidate  which,  if  true,  would  prove  him  morally  or 
iatfiUectually  unfit  to  represent  them  in  Parliament ;  but  not  to  state  as  facts 
what  they  only  know  as  rumours. 

Harwood  v.  Sir  J,  Ashley,  1  B.  &  P.  N.  B.  47. 
Wisdom  v.  Brown,  (1886)  1  Times  L.  R  412. 
Paukhurst  v.  Hamilton,  (1887)  3  Times  K  R  500. 
And  now  **  any  person  who  before,  or  during  any  Parliamentary  election,  shall. 
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for  the  purpose  of  affectiiig  the  return  of  any  candidate  at  such  election,  make  or 
publish  any  false  statement  of  fact  in  relation  to  the  personal  character  or  conduct 
of  such  candidate,  shall  be  guilty  of  an  illegal  practice/*  and  shall  also  be  liable  to 
be  restrained  by  an  injunction  from  any  repetition  of  such  false  statement. 
58  &  59  Vict.  c.  40,  ss.  1,  2,  and  3 ;  eeepost,  pp.  408,  409. 
In  America  the  law  on  this  point  varies  greatly  in  the  different  States. 
In  New  York  no  attack  is  allowed  even  on  the  public  character  of  any  public 
officer ;  and  that  the  defendant  honestly  believed  in  the  truth  of  the  charge  is  no 
defence.    No  distinction  is  made  between  a  public  man  and  a  private  citissen. 
ffamilto7i  V.  Eno,  81  N.  Y.  116. 
Lewis  V.  FeWf  5  Johns.  1. 
Boot  V.  King,  7  Cowen,  613 ;  4  Wend.  113. 
So  in  West  Virginia. 

Sweeney  v.  Baker y  13  West  Virginia  E.  158. 
And  in  Massachusetts. 

Commonwealth  v.  Cluj^^  4  Mass.  103. 
Curtis  V.  Musset/y  6  Gray  (72  Mass.)  261. 
In  Michigan,  the  Supreme  Court  decided  that  *'  the  public  are  interested  in 
knowing  the  character  of  candidates  for  Congress,  and  while  no  one  can  lawfully 
destroy  the  reputation  of  a  candidate  by  falsehood,  yet,  if  an  honest  mistake  is 
made  in  an  honest  attempt  to  enlighten  the  public,  it  must  reduce  the  damages 
to  a  minimum  if  the  fault  itself  is  not  serious." 

Bailey  v.  Kalamazoo  Publishing  Co,,  40  Mich.  (4  Chanej')  251. 
Scripps  V.  Foster,  39  Mich.  376  ;  41  Mich.  742. 
In  New  Hampshire,  a  newspaper  may  state  in  good  faith  and  on  reasonable 
grounds  that  any  public  officer  has  been  guilty  of  official  misconduct. 
Palmer  v.  Concord,  48  N.  H.  211. 
And  in  Iowa  charges  affecting  the  moral  character  of  any  public  man  are 
protected  if  made  in  good  faith  and  on  reasonable  grounds. 
Mott  V.  Dawson,  46  Iowa,  533. 

2.  Administration  of  Justice. 

The  administration  of  the  law,  the  verdicts  of  juries,  the 
conduct  of  suitors  and  their  witnesses,  are  all  matters  of 
lawful  comment  as  soon  as  the  trial  is  over.  But  no 
observations  on  the  case  are  permitted  during  its  progress. 
Any  comment  pending  action  is  a  contempt  of  Court,  by 
whomsoever  made ;  it  is  especially  so  where  the  comment  is 
supplied  by  one  of  the  litigants  or  his  solicitor  or  counsel. 
{Daw  V.  Eley,  L.  R.  7  Eq.  49 ;  38  L.  J.  Ch.  113 ;  17  W.  R. 
245.)     And  see  Chap.  XX.,  post,  p.  499. 

As  soon  as  the  case  is  over,  every  one  has  '*  a  right  to  discuss 
fairly  and  bond  fide  the  administration  of  justice  as  evidenced  at  this 
trial.     It  is  open  to  him  to  show  that  error  was  committed  on  the 
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])art  of  the  judge  or  jury ;  nay,  further,  for  myself  I  will  say  that 
the  judges  invite  discussion  of  their  act^  in  the  administration  of 
the  law,  and  it  is  a  relief  to  them  to  see  error  pointed  out,  if  it  is 
committed ;  yet,  whilst  they  invite  the  freest  discussion,  it  is  not 
open  to  a  journalist  to  impute  corruption."     (Per  Fitzgerald,  J.,  in 
R.  V.  Sidlivan,  11  Cox,  C.  C.  57.)      ''  That  the  administration  of 
justice  should  be  made  a  subject  for  the  exercise  of  public  discussion 
is  a  matter  of  the  most  essential  importance.     But,  on  the  other 
hand,  it  behoves  those  who  pass  judgment,  and  call  upon  the 
public  to  pass  judgment,  on  those  who  are  suitors  to,  or  witnesses 
in  courts  of  justice,  not  to  give  reckless  vent  to  harsh  and  unchari* 
lable  views  of  the  conduct  of  others  ;  but  to  remember  that  they  are 
bound  to  exercise  a  fair  and  honest,  and  an  impartial  judgment 
upon  those  whom  they  hold  up  to  public  obloquy."     (Per  Cook- 
burn,  C.J.,  in  Woodgate  v.  RidmU,  4  F.  &  F.  223,  224.)     *'  Writers  in 
public  papers  are  of  great  utility,  and  do  great  benefit  to  the  public 
interests  by  watching  the  proceedings  of  courts  of  justice,  and  fairly 
commenting  on  them  if  there  is  anything  that  calls  for  observation  ; 
bat  they  should  be  careful,  in  discharging  that  function,  that  they 
do  not  wantonly  assail  the  character  of  others,  or  impute  criminality 
to  them,  and  if  they  do  so,  and  do  not  bring  to  the  performance  of 
the  duty  they  discharge  that  due  regard  for  the  interests  of  others 
which  the  assumption  of  so  important  a  censorship  necessarily 
requires,  they  must  take  the  consequences."      (Per  Cockburn,  C.J., 
in  R.  V.  Tanfield,  42  J.  P.  at  p.  424.) 

lUuitrations. 

It  is  lawful  with  decency  and  candour  to  discuss  the  propriety  of  the  verdict  of 
a  jury,  or  the  decisions  of  a  judge ;  but  if  the  words  complained  of  contain  no 
Teasoning  or  discussion,  but  only  declamation  and  invective,  and  were  written 
not  with  a  view  to  elucidate  the  truth,  but  to  injure  the  character  of  individuals 
and  to  bring  into  contempt  and  hatred  the  administration  of  justice,  they  cannot 
be  considered  fair  comment  on  a  matter  of  public  interest. 
B.  V.  White  and  another,  (1808)  1  Ctunp.  359,  n. 
It  is  not  a  fair  comment  on  a  criminal  trial  to  suggest  that  the  prisoner,  though 
ao^uitted,  was  really  guilty. 

Bisk  Allah  Bey  v.  Whitehurst  and  others,  18  L.  T.  615. 
Lewis  V.  Walter,  4  B.  &  Aid.  605. 
It  is  not  a  fair  comment  on  any  legal  proceedings  to  insinuate  that  a  particular 
witness  committed  perjury  in  the  course  of  them. 

BoherU  v.  Brown,  10  Bing.  519 ;  4  Moo.  &  S.  407. 
Stiles  V.  Nokes,  S.  C.  Carr  v.  Jones,  7  East,  493 ;  3  Smith,  491. 
Littler  v.  Thomson,  2  Beav.  129. 

FeUcin  v.  Herbert,  33  L.  J.  Ch.  294 ;  10  Jur.  N.  S.  62  ;  12  W.  B.  241 , 
332 ;  9  L.  T.  635. 
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The  plaintiff  was  a  diBsenting  minister.  His  maidservant  gave  birth  to  an 
illegitimate  child  and  accused  him  of  being  its  father.  She  took  out  an  affilia- 
tion summons  against  him,  which  was  dismissed  for  want  of  corroboration.  The 
defendants  inserted  articles  and  letters  in  their  paper,  which  insisted  that  the 
girl's  story  was  true,  and  alluded  to  the  plaintiff  as  **  a  gay  deceiver,"  &c 
Damages  2,000/.  The  Divisional  Court  refused  to  set  aside  the  verdict  or  to 
reduce  the  amount  of  damages. 

Hoberts  v.  Owen  and  others,  (1888)  5  Times  L.  E.  11 ;  53  J.  P.  502. 
A  newspaper  may  comment  on  the  evidence  given  by  any  particular  witness 
in  any  inquiry  on  a  matter  of  public  interest ;  but  may  not  go  the  length  of 
declaring  such  evidence  to  be  '*  maliciously  or  recklessly  false."    Verdict  for  the 
plaintiff ;  damages  250/. 

Hedley  v.  Barlow,  4  F.  &  F.  224. 
A  newspaper  may  comment  on  the  conduct  of  magistrates  in  dismissing  a  case 
without  hearing  the  whole  of  the  evidence,  or  in  committing  the  prisoner  for  trial 
on  insufficient  evidence ;  but  it  must  not  impute  that  in  so  doing  the  magistrates 
acted  deliberately  and  consciously  from  political  motives. 

Hihbins  v.  Lee,  4  F.  &  F.  243 ;  11  L.  T.  541. 
No  comment  is  admissible  on  any  facts  or  documents  which  were  not  put  in 
evidence  at  the  trial. 

HeUham  v.  Blackwood,  11  C.  B.  Ill ;  20  L.  J.  C.  P.  187;  15  Jur.  861. 

R,  V.  Andreiv  Gray,  26  J.  P.  663. 
The  details  of  a  long  protracted  squabble  between  a  professional  singer  and  a 
great  composer  do  not  become  matters  of  public  interest,  merely  because  the 
former  ultimately  applies  to  a  police  magistrate  for  a  summons  against  the  latter. 

Weldon  v.  Johnson,  Times,  May  27th,  1884. 
The  Morning  Post  published  an  article  on  a  trial  which  had  greatly  excited 
public  attention,  giving  a  highly  coloured  account  of  the  conduct  of  the  attorneys 
on  one  side,  concluding  with  the  sweeping  condemnation: — *' Messrs.  Quirk, 
Gammon,  and  Snap,  were  fairly,  equalled,  if  not  undone,"  alluding  to  the 
notorious  firm  of  pettifoggers  in  "Ten  Thousand  a  Year."  This  account  of 
plaintiffs  conduct  was  taken  almost  verbatim  from  the  speech  of  counsel  on  the 
other  side,  and  no  allusion  was  made  to  the  evidence  subsequently  produced  to 
rebut  his  statements.    Verdict  for  the  plaintiff ;  damages  1,000/. 

Woodgate  v.  Bvlout,  4  F.  &  F.  202. 

3.  Public  Institutions  and  Local  Authorities. 

The  working  of  all  public  institutions,  such  as  colleges, 
hospitals,  asylums,  homes,  is  a  matter  of  public  interest, 
especially  where  such  institutions  appeal  to  the  public  for 
subscriptions,  or  are  supported  by  the  rates,  or  are,  like  our 
Universities,  national  property.  The  management  of  local 
affairs  by  the  various  local  authorities,  e.g.^  county  councils, 
district  councils,  town  councils,  boards  of  guardians,  vestries, 
&c.,  is  a  matter  of  public,  though  it  may  not  be  of  universal, 
concern. 
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"Whatever  is  matter  of  public  concern  when  administered  in 
one  of  the  Government  departments,  is  matter  of  public  concern 
when  administered  by  the  subordinate  authorities  of  a  particular 
district.  It  is  one  of  the  characteristic  features  of  the  government 
of  this  country  that,  instead  of  being  centralised,  many  important 
branches  of  it  are  committed  to  the  conduct  of  local  authorities. 
Thus,  the  business  of  counties,  and  that  of  cities  and  boroughs,  is,  to 
a  great  extent,  conducted  by  local  and  municipal  government.  It  is 
not,  therefore,  because  the  matter  under  consideration  is  one  which 
in  its  immediate  consequence  affects  only  a  particular  neighbour- 
hood that  it  is  not  a  matter  of  public  concern.  The  management  of 
the  poor  and  the  administration  of  the  poor-law  in  each  local  district 
are  matters  of  public  interest.  In  this  management  the  medical 
attendance  on  the  poor  is  a  matter  of  infinite  moment,  and  conse- 
quently the  conduct  of  a  medical  officer  of  the  district  may  be  of  the 
greatest  importance  in  that  particular  district,  and  so  may  concern 
the  public  in  general."  (Per  Cockbum,  C.J.,  in  PurceU  v.  Soicler, 
2  C.  P.  D.  at  p.  218 ;  and  see  the  remarks  of  the  same  learned  judge 
in  Cox  V.  Feeney,  4  F.  &  F.  at  p.  20.) 

Illustrations. 

"  The  management  of  the  poor  and  the  administration  of  the  poor-law  in  each 
local  district  are  matters  of  public  interest.*' 

Per  Cockbum,  C. J.,  in  Pnrcell  v.  SowJtr,  2  C.  P.  D.  218 ;  46  L.  J.  C.  P. 

308 ;  25  W.  R  362 ;  36  L.  T.  416. 
And  see  South  Hetton  Coal  Co,y  Limited  v.  North  Eastern  News  Asso^ 
dation,  (1894)  1  Q.  B.  133 ;  63  L.  J.  a  B.  293 ;  42  W.  R.  322 ;  69 
L.  T.  844 ;  58  J.  P.  196 ;  9  B.  240. 
The  official  conduct  of  a  way-warden  mav  be  freely  criticised  in  the  local 
press. 

Harle  v.  Catherall,  14  L.  T.  801. 
The  manner  in  which  a  coroner's  officer  treats  the  poor  relatives  of  the  deceased 
vhen  serying  them  with  a  summons  for  an  iaquest,  and  the  behaviour  of  such 
officer  in  Court,  are  matters  of  public  concern. 

Per  Bowen,  J.,  in  Sheppard  v.  Lloyd,  Daily  ChrMiicle,  March  11th, 
1882. 
The  Charity  Commissioners  sent  an  inspector  to  inquire  into  the  working  of  a 
medical  coUege  at  Birmingham.  He  made  a  report  containing  passages  defama- 
tory of  the  plaintiff,  one  of  the  professors.  The  mismanagement  of  the  college 
oontinued  and  increased.  The  warden  at  last  filed  a  bill  to  administer  the  funds 
ffi  C5iancery.    Thereupon  the  defendant,  the  proprietor  of  a  local  paper,  pro-  M 

cured  an  official  copy  of  the  report  of  the  inspector,  and  published  it  verbatim  in  ^ 

^  paper.  This  was  nearly  three  years  after  the  report  had  been  written.  The 
plaintiff  contended  that  this  was  a  wanton  revival  of  stale  matter  which  could 
not  be  required  for  public  information  ;   but  Cockbum,  C.  J.,  left  it  to  the  jury 
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to  say  whether  public  iuterest  in  the  matter  had  not  rather  increased  than  declined 
in  the  interval.    Verdict  for  the  defendant. 
Cox  V.  Feeney,  4  F.  &  P.  13. 
But  the  conduct  of  the  trustee  of  a  private  corporation,  as  such  trustee,  is  not 
a  matter  of  public  interest. 

Wilwmy.  Fitch,  41  Cal.  363. 


4.  Ecclesiastical  Affairs. 

A  bishop's  government  of  his  diocese,  a  rector's  manage- 
ment of  his  parish,  or  of  the  parochial  school,  are  matters 
of  public  interest.  So  is  the  manner  in  which  public 
worship  is  celebrated  in  the  Established  Church.  But  a 
charitable  organisation  privately  established  by  the  rector 
in  the  parish  is  not  a  fit  subject  for  public  comment. 

Illmtrations. 

The  press  may  comment  on  the  fact  that  the  incumbent  of  a  parish  has,  con- 
trary  to  the  wishes  of  the  churchwarden,  allowed  books  to  be  sold  in  the  church 
during  service,  and  cooked  a  chop  in  the  vestry  after  the  service  was  over. 

Kelly  V.  Tinliiig,  L.  E.  1  a  B.  699 ;  35  L.  J.  Q.  B.  231 ;  14  W.  IL  51 ; 
13  L.  T.  255 ;  12  Jur.  N.  S.  940. 
But  where  a  vicar  started  a  clothing  society  in  his  parish,  expressly  excluding 
all  Dissenters  from  its  benefits,  it  was  held  that  this  was  essentially  a  private 
society,  the  members  of  which  might  manage  it  as  they  pleased,  without  being 
called  to  account  by  any  one  outside :  and  that  therefore  a  Dissenting  organ  was 
not  justified  in  commenting  on  the  limits  which  the  vicar  had  imposed  on  the 
desire  of  his  parishioners  to  clothe  the  poor. 

Gathercoh  v.  MicUl,  15  M.  &  W.  319 ;  15  L.  J.  Ex.  179 ;  10  Jur.  337. 
And  see  Walker  v.  Broyden,  19  0.  B.  N.  S.  65 ;  11  Jur.  N.  S.  671  ; 

13  W.  R.  809 ;  12  L.  T.  495. 
Booth  V.  Bn'scocy  2  a  B.  D.  496 ;  25  W.  R.  838. 
The  Court  ia  Gathercoh  v.  Mially  were  equally  divided  on  the  question  whether 
sermons  preached  in  open  church,  but  not  printed  and  published,  were  matter  for 
public  comment.    If  the  sermon  itself  dealt  with  matters  of  pubUc  interest,  I 
apprehend  it  would  be. 

6.    Books,  PicttireSy  iCx. 

**A  man  who  publishes  a  book  challenges  criticism." 
(Per  Cockburn,  C.J.,  in  Strauss  v.  Francis,  4  F.  &  F.  1114 ; 
15  L.  T.  675.)  Therefore  all  fair  and  honest  criticism  on 
any  published  book  is  not  libellous.  But  the  critic  must 
not  go  out  of  his  way  to  attack  the  private  character  of  the 
author.     {Eraser  v.  BerMeij,  7  C.  &  P.  621.)     So,  too,  it 
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is  not  libellous  fairly  and  honestly  to  criticise  a  painting 
publicly  exhibited,  or  the  architecture  of  any  public  build- 
ing, however  strong  the  terms  of  censure  used  may  be. 
{Thompson  v.  Shackdl^  Moo.  &  Mai.  187.) 

Illustrations. 

The  Aihencsum  published  a  critique  on  a  novel  written  by  the  plaintiff,  de- 
scribing it  as  "  the  very  worst  attempt  at  a  novel  that  has  ever  been  perpetrated/* 
and  commenting  severely  on  **  its  insanity,  self-complacency,  and  vulgarity,  its 
profanity,  its  indelicacy  (to  use  no  stronger  word),  its  display  of  bad  Latin,  bad 
French,  bad  German,  and  bad  English,"  and  its  abuse  of  persons  living  and  dead. 
After  Erie,  C.  J.,  had  summed  up  the  case,  the  plaintiff  withdrew  a  juror. 
Strauss  v.  Francis,  (No.  1)  4  F.  &  F.  939. 
See  Sir  John  Carr  v.  Hood,  1  Camp.  355,  n. 
The  AihetuBum  thereupon  published  another  article  stating  their  reason  for 
<»nsenting  to  the  withdrawal  of  a  juror,  which  was  in  fact  that  they  considered 
the  plaintiff  would  have  been  unable  to  have  paid  them  their  costs,  had  they 
gained  a  verdict.    The  plaintiff  thereupon  brought  another  action  which  was  tried 
lefore  Cockbum,  C.J.,  and  the  jury  found  a  verdict  for  the  defendants. 
Strauss  v.  Francis,  (No.  2)  4  F.  &  F.  1107  ;  15  L.  T.  674. 
To  accuse  a  dramatic  author  falsely  of  having  written  an  immoral  play  is  a  libel 
on  him,  not  fair  comment  on  his  play. 

Merivale  and  wife  v.  Carsan,  20  Q.  B.  D.  275  ;  36  W.  E.  231 ;  58  L.  T. 
331 ;  52  J.  P.  261. 
A  charge  of  plagiarism  is  not  a  fair  comment. 

PerVaughan  Williams,  L.J.,  in  Joynt  v.  Cycle  Trade  Publishing  Co., 
(1904)  2  K.  B.  at  p.  297. 
It  is  doubtful  how  far  a  book  printed  for  private  circulation  only  may  be 
criticised. 

Per  Pollock,  C.B.,  in  Oathercole  v.  Miall,  15  M.  &  W.  334 ;  15  L.  J. 
Ex.  179;  10  Jut.  337. 
A  comic  picture  of  the  author  of  a  book,  as  author,  bowing  beneath  the  weight 
of  his  volume,  is  no  libel ;  though  a  personal  caricature  of  him  as  he  appeared 
ia  private  life  would  be. 

Sir  John  Carr  v.  Hood,  1  Camp.  355,  n. 
The  articles  which  appear  in  a  newspaper  and  its  general  tone  and  style  may 
he  the  subject  of  adverse  criticism,  as  well  as  any  other  literary  production  ;  but 
no  attack  shoidd  be  made  on  the  private  character  of  any  writer  on  its  staff. 
Henot   V.  Stuart,  1  Esp.  437. 
StuaH  V.  Lovell,  2  Stai-k.  93. 

Campbell  v.  SpoUiswoodt,  3  F.  &  F.  421 ;  32  L.  J.  Q.  B.  185 ;  3B.  &  S. 
769 ;  9  Jur.  N.  S.  1069 ;  11  W.  E.  569 ;  8  L.  T.  201. 
The  greatest  art  critic  of  the  day  wrote  and  published  in  Fors  Clavigera  an 
article  on  the  pictures  in  the  Grosvenor  Gallery,  in  which  the  following  passage 
occurred :  *'  Lastly,  the  mannerisms  and  errors  of  these  pictures  [alluding  to  the 
pictores  of  Mr.  Bume  Jones],  whatever  may  be  their  extent,  are  never  affected 
or  indolent.  The  work  is  natural  to  the  painter,  however  strange  to  us,  and  is 
^m)ught  with  the  utmost  conscience  of  care,  however  far  to  his  own  or  our  desire 
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the  result  may  yet  be  incomplete.  Scarcely  as  mach  can  be  said  for  any  other 
pictures  of  the  modem  school ;  their  eccentricities  are  almost  always  in  some 
degree  forced,  and  their  imperfections  gratuitously,  if  not  impertinently,  indulged. 
For  Mr.  Whistler's  own  sake,  no  less  than  for  the  protection  of  the  purchaser,  Sir 
Ooutts  Lindsay  ought  not  to  have  admitted  works  into  the  gallery  in  which  the 
ill-educated  conceit  of  the  artist  so  nearly  approached  the  aspect  of  wilful  impos* 
ture.  I  have  seen  and  heard  much  of  cockney  impudence  before  now,  but  never 
expected  to  hear  a  coxcomb  ask  200  guineas  for  flinging  a  pot  of  paint  in  the 
public*s  face."  The  jury  considered  the  words  "  wilful  imposture  "  as  just  over- 
stepping the  line  of  fair  criticism,  and  found  a  verdict  for  the  plaintiff ;  damages- 
one  farthing.    Each  part}'  had  to  pay  his  own  costs. 

WJiistltr  v.  Btuh'n,  Times,  Nov.  26th  and  27th,  1878. 

Thomjjson  v.  Shackelly  Moo.  &  MaL  187. 
The  plaintiff  was  a  professor  of  architecture  in  the  Boyal  Academy.  The 
defendant  published  an  account  of  a  new  order  of  architecture  called  ''  the 
Boeotian,"  said  to  be  invented  by  the  plaintiff,  whom  he  termed  **  the  Boeotian 
professor."  He  set  forth  several  absurd  principles  as  the  rules  of  this  new  order, 
illustrating  them  by  examples  of  buildings  all  of  which  were  the  works  of  the 
plaintiff.  The  jury,  under  the  direction  of  Lord  Tenterden,  C.J.,  found  a  verdict 
for  the  defendant. 

Swine  V.  Knight,  Moo.  &  Mai.  74. 

And  see  Oott  v.  Ptihifer,  122  Mass.  235. 

Cooper  V.  Stone,  24  Wend.  434. 

6.  TheatreSj  CancertSy  and  Public  Entertainments. 

All  theatrical  and  musical  performances,  flower  shows,, 
concerts,  public  balls,  &c.,  may  be  freely  criticised,  provided 
that  the  comments  be  not  malevolent,  and  no  misstatement 
of  fact  be  made. 

Ilhistrations, 

The  prosecutor,  who  was  wholly  imconnected  with  the  stage,  got  up  what  he 
called  **  a  Dramatic  Ball."  The  company  was  disorderly  and  far  from  select. 
No  actor  or  actress  of  any  reputation  was  present  at  the  baU,  or  took  any  share^ 
in  the  arrangements.  The  Era,  the  special  organ  of  the  theatrical  profession, 
published  an  indignant  article,  commenting  severely  on  the  conduct  of  the  prose- 
cutor in  starting  such  a  ball  for  his  own  profit,  and  particularly  in  calling  such 
an  assembly  **  a  Dramatic  Ball."  See  the  article,  44  J.  P.  377.  Criminal  pro* 
ceedings  were  taken  against  the  editor  of  the  Era,  but  the  jury  found  him  Not 

guilty. 

B.  V.  Ledger,  Times,  Jan.  14th,  1880. 

And  see  Dihdin  v.  Swan  and  Bostock,  (1793)  1  Esp.  28. 

Cooney  v.  Edeveain,  (1897)  14  Times  L.  R.  34. 

The  defendant  wrote  an  article  in  a  newspaper  advising  an  actor  to  return  to 

**his  old  profession,  that  of  a  waiter."    This  actor  had  never  been  a  waiter. 

Damages  100/. 

Duplany  v.  Davis,  (1886)  3  Times  L.  B.  184. 

A  newspaper,  commenting  on  a  flower  show,  denounced  one  exhibitor  by  name 
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as  '*  a  beggarly  soul,"  *'  famous  in  all  sorts  of  dirty  work,'*  and  spoke  of  *'  the 
tricks  by  which  he  and  a  few  like  him  used  to  becure  prizes  "  as  being  now 
'*  broken  in  upon  by  some  judges  more  honest  than  usual.'*  Such  remarks  are 
clearly  not  fair  criticism  on  the  flower  show. 

Qrten  v.  Chapman,  (1837)  4  Bing.  N.  C.  92  ;  5  Scott,  340. 
The  plaintiff,  the  proprietor  of  Zadkiel's  Almanac,  had  a  ball  of  crystal  by 
means  of  which  he  pretended  to  tell  what  was  going  on  in  the  other  world.  The 
Daily  Tdegraph  published  a  letter  which  stated  that  the  plaintiff  had  *'  gulled  *' 
many  of  the  nobility  with  this  crystal  baU,  that  he  took  money  for  **  these  pro- 
fane acts,  and  made  a  good  thing  of  it.'*  Cockbum,  C.J.,  directed  the  jury  that 
a  newspaper  might  expose  what  it  deemed  an  imposition  on  the  public ;  but  that 
this  letter  amounted  to  a  charge  that  the  plaintiff  had  made  money  by  wilful  and 
fraudulent  misrepresentions,  a  charge  which  should  not  be  made  without  fair 
grounds.    Verdict  for  the  plaintiff.    Damages  one  farthing. 

M<nrUon  v.  Belcher,  (1863)  3  F.  &  F.  614. 


7.  Other  Appeals  to  the  Public. 

A  man  may  by  his  conduct  bring  himself,  or  his  inven- 
tions, or  the  goods  in  which  he  deals,  within  the  rule 
relating  to  matters  of  public  interest.  This  is  so  when  a 
vendor  advertises  some  new  invention,  or  distributes  hand- 
bills or  circulars  recommending  the  public  to  purchase  his 
wares. 

Again,  where  a  man  appeals  to  the  public  by  writing 
letters  to  the  newspaper,  either  to  expose  what  he  deems 
abuses,  or  to  call  attention  to  his  own  particular  grievances, 
he  cannot  complain  if  the  editor  inserts  other  letters  in 
answer  to  his  own,  refuting  his  charges,  and  denying  his 
facts.  A  man  who  has  commenced  a  newspaper  warfare 
cannot  complain  if  he  gets  the  worst  of  it.  But  if  such 
answer  goes  further,  and  touches  on  fresh  matter  in  no 
way  connected  with  the  plaintiff's  original  letter,  or  un- 
necessarily assails  the  plaintiff's  private  character,  then  it 
ceases  to  be  an  answer ;  it  becomes  a  counter-charge,  and 
if  defamatory  will  be  deemed  a  libel. 

And  generally  when  a  man  puts  himself  prominently 
forward  in  any  way,  and  acquires  for  a  time  a  g^wasi-public 
position,  he  cannot  escape  the  necessary  consequence — the 
free  expression  of  public  opinion.  Whoever  seeks  notoriety, 
or  invites  public   attention,  is   said  to  challenge   public 
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criticism ;  and  he  cannot  resort  to  the  law  Courts  if  that 
criticism  be  less  favourable  than  he  anticipated. 

Illustrations, 

A  medical  man  who  had  obtained  a  diploma  and  the  degree  of  M.D.  from. 
America  advertised  most  extensively  a  new  and  infallible  cure  for  consumption. 
The  Pall  Mall  Gazette  published  a  leading  article  on  the  subject  of  such  adver- 
tisements, in  which  they  called  the  advertiser  a  quack  and  an  impostor,  and 
compared  him  to  **  scoundrels  who  pass  bad  coin."  The  jury  gave  i^e  plaintiff 
one  farthing  damages. 

Hunter  v.  ShariH,  4  F.  &  F.  983 ;  15  L.  T.  421. 

And  see  Morrison  and  another  v.  ffarmer  and  another,  3  Bing.  N.  C. 
759 ;  4  Scott,  524 ;  3  Hodges,  108. 
A  marine  store  dealer  extensively  circulated  a  handbill  setting  forth  the  high 
prices  he  was  prepared  to  give  for  kitchen  stufp,  rags,  bones,  oilcloth,  brass, 
copper,  lead,  plated  metals,  horsehair,  and  old  clothes.  An  alderman  sitting  as 
magistrate  at  Guildhall  denounced  this  handbill,  as  offering  great  inducements 
to  servants  to  rob  their  masters.  The  alderman's  remarks,  together  with  the 
handbill  verhatinif  were  published  in  the  Dailtf  Telegraph,  with  a  heading 
**  Encouraging  Servants  to  Bob  their  Masters,"  and  also  a  leading  article  in 
the  same  strain.  The  jury,  under  the  direction  of  Erie,  C.J.,  found  a  verdict 
for  the  defendant. 

Paris  V.  Levt/,  9  C.  B.  N.  S.  342 ;  30  L.  J.  C.  P.  11 ;  3  L.  T.  324  ; 
9  W.  R.  71 ;  7  Jur.  N.  S.  289 ;  and  (at  Nisi  Prius)  2  F.  &  F.  71. 

And  see  Eastwood  v.  Holmes,  1  F.  &  F.  347. 

Jenner  and  another  v.  A* Beckett,  L.  B.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14  ; 
20  W.  B.  181 ;  25  L.  T.  464. 
Two  clergymen  were  engaged  in  a  controversy ;  one,  the  plaintiff,  wrote,  a 
pamphlet;  subsequently  he  published  a  ''collection  of  opinions  of  the  press" 
on  his  own  pamphlet,  including  an  inaccurate  or  garbled  extract  from  an 
article  which  had  appeared  in  the  defendant's  newspaper.  The  defendant 
thereupon  felt  it  his  duty,  in  justice  to  the  other  clergyman,  to  publish  an 
article  in  his  newspaper  exposing  the  inaccuracy  of  the  extract  as  given  by  the 
plaintiff,  and  accusing  him  of  purposely  adding  some  passages  and  suppressing 
others,  so  as  to  entirely  alter  the  sense.  Erie,  C.J.,  pointed  out  to  the  jury 
that  the  defendant  was  maintaining  the  truth,  and  that  although  he  was  led  into 
exaggerated  language,  the  plaintiff  had  also  used  exaggerated  language  himself. 
Verdict  for  the  defendant. 

Hihhs  V.  Wilkinson,  1  F.  &  F.  608. 
But  where  the  editor  of  the  Lancet  attacked  the  editor  of  a  rival  paper,  the 
London  Medical  and  Physical  Journal,  by  rancorous  aspersions  on  his  private 
character,  the  plaintiff  recovered  a  verdict ;  damages  51, 

Macleod  v.  Wakley,  3  C.  &  P.  311. 

So  wherever  a  man  calls  public  attention  to  his  own  grievances  or  those  of 

his  class,  whether  by  letters  in  a  newspaper,  by  speeches  at  public  meetings, 

or  by  the  publication  of  pamphlets,  he  must  expect  to  have  his  assertions 

challenged,  the  existence  of  his  grievances  denied,  and  himself  ridiculed  and 

assailed 

OdgtT  V.  Mortimer,  28  L.  T.  472. 
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Karaig  v.  Ritchie,  3  F.  &  F.  413. 
R.\.  Fc%,  4  F.&F.  1117. 
(/Donogfine  v.  Hussey,  Ir.  B.  5  C.  L.  124. 
Dwyer  v.  Edmwide,  2  L.  E.  Ir.  243. 
But  where  the  defendant  in  answering  a  letter  which  the  plaintiff  has  sent  to 
the  paper,  does  not  confine  himself  to  rebutting  the  plaintiff's  assertions,  but 
retorts  npon  the  plaintiff  by  inquiring  into  his  antecedents,  and  indulging  in 
other  uncalled-for  personalities,  the  defendant  will  be  held  liable ;  for  such 
imputations  are  neither  a  proper  answer  to,  nor  a  fair  comment  on,  the  plaintiff's 
speech  or  letter. 

Murphy  v.  Halpin,  Ir.  E.  8  C.  L.  127. 
Three  clergymen  of  the  Church  of  England,  residing  near  Swansea,  being 
ConservatiyeB,  chose  to  attend  a  meeting  of  the  supporters  of  the  Liberal 
candidate  for  Swansea;  they  behaved  in  an  excited  manner,  hissed  and 
interrupted  the  speakers,  and  had  eventually  to  be  removed  from  the  room  by 
two  policemen.  Heldy  that  such  conduct  might  fairly  be  commented  on  in  the 
local  newspapers;  and  that  even  a  remark  that  "appearances  were  certainly 
consistent  with  the  belief  that  they  had  imbibed  rather  freely  of  the  cup  that 
inebriates  "  was  not,  under  the  circumstances,  a  libel. 

Dat^'8  V.  Duncan,  L.  E.  9  0.  P.  396 ;  43  L.  J.  C.  P.  186 ;  22  W.  E.  676 ; 
30  L.  T.  464. 
But  8emble,  the  conduct  of  the  solicitor  for  certain  shareholders  in  a  public 
company  who  are  opposing  the  directors  is  not  a  matter  of  public  interest. 

Per  Yaughan  Williams,  L.J.,  in  Joynt  v.  Cycle  Trade  Publishing  Co,, 

(1904)  2  K.  B.  at  p.  297. 
And  see  Ponsford  v.  Financial  Times,  Limited,  (1900)  16  Times  L.  E. 
248. 

(iii.)  The  Comment  must  he  Fair  and  Honest. 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  ''  fair  "  depends  upon  the 
language  in  which  it  is  expressed ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him  ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  will  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  *'  The 
comment  would  not  then  really  be  a  criticism  of  the  work. 
The  mind  of  the  writer  would  not  be  that  of  a  critic,  but  he 
would  be  actuated  by  an  intention  to  injure  the  author." 
(Per  Lord  Esher,  M.B.,  in  Merivale  and  wife  v.  Carson^  20 
Q.  B.  D.  at  p.  281.)  '•  The  view  expressed  must  be  honest.*' 
(Per  Collins,  M.R.,  in  McQuire  v.  Western  Morning  News  Co.y 
(1903)  2  K.  B.  at  p.  110.) 
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On  the  other  hand,  honesty  of  purpose  will  not  avail  if  the 
words  do  exceed  the  limits  of  a  fair  comment.  The  fact 
that  the  writer,  at  the  time  he  wrote,  honestly  believed  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to  an 
action  if  such  charges  be  made  recklessly,  unreasonably,  and 
without  any  foundation  in  fact.  {Campbell  v.  Spottiswoode,  3 
F.  &  F.  421 ;  3B.  &  S.  769;  32  L.  J.  Q.  B.  185 ;  11  W.  R. 
669  ;  9  Jur.  N.  S.  1069  ;  8  L.  T.  201.)  Some  people  are  very 
credulous,  especially  in  politics,  and  can  readily  believe  any 
6vil  of  their  opponents.  There  must,  therefore,  be  some 
foundation  in  fact  for  the  charges  made ;  the  writer  must 
bring  to  his  task  some  degree  of  moderation  and  judgment. 

*'What   is   the   meaning   of  a    *  f  air    comment'?       I 
think  the  meaning  is  this:  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?    Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  man 
would  have  made  such  a  comment  on  the  work.     It  is  very 
easy  to  say  what  would  be  clearly  beyond  that  limit;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.     But  it  is  much  more  difficult  to  say  what  is 
within  the  limit.     That  must  depend   upon   the   circum- 
stances of  the   particular   case.  .  .  .  Mere    exaggeration, 
or  even  gross  exaggeration,  would  not  make  the  conmient 
unfair.     However  wrong  the  opinion  expressed  may  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it  may 
still  be  within  the  prescribed  limit.    The  question  which 
iihe  jury  must  consider  is  this :  Would  any  fair  man,  how- 
-ever  exaggerated  or  obstinate  his  views,  have   said   that 
which  this  criticism  has  said  ?  "     (Per  Lord  Esher,  M.K.,  in 
Merivale  and  wife  v.  CarsoUy  20  Q.  B.  D.  at  pp.  280,  281.) 
**  The  criticism  is  to  be  '  fair,'  that  is,  the  expression  of  it 
is  to  be  fair.     The  only  limitation  is  upon  the   mode   of 
expression.     In  this  country  a  man  has  a  right  to   hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
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that  he  does  not  go  beyond  the  limits  which  the  law  calls 
*  fair/  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  ^  fair/  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  *  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of 
expression  exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  284.) 

In  Wason  v.  Walter,  L.  E.  4  Q.  B.  at  p.  96  ;  8  B.  &  S.  730;  38 
L.  J.  Q.  B.  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "  perfectly  correct."  "  The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that  in  the  first  place,  they  must  be  satisfied  that 
the  comments  had  been  made  with  an  honest  belief  in  their  justice ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion  ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legiti- 
mate criticism  on  the  conduct  and  motives  of  the  party  who  is  the 
object  of  censure." 

The  following  summing-up  of  Kennedy,  J.,  in  Joynt  v.  Cycle  Trade 
Publishing  Co.,  (1904)  2  K.  B.  at  p.  294,  was  approved  by  the  Court 
of  Appeal :  ''  The  comment  must  be  such  that  a  fair  mind  would 
use  under  the  circumstances,  and  it  must  not  misstate  facts,  because 
a  comment  cannot  be  fair  which  is  built  upon  facts  which  are  not 
truly  stated,  and  further,  it  must  not  convey  imputations  of  an  evil 
sort,  except  so  far  as  the  facts  truly  stated  warrant  the  imputation." 

Illustrations. 

The  plaintiff  McQuire  was  a  theatrical  manager  who  with  his  travelling  com- 
pany performed  a"  play  at  Plymouth  ccdled  **The  Major."  The  defendant 
newspaper  inserted  the  following  criticism  of  the  performance : — **  A  three-act 
musical  absurdity,  entitled  ^  The  Major/  written  and  composed  by  Mr.  McQuire, 
-was  presented  last  evening  before  a  full  house  by  the  author's  company.  It 
cannot  be  said  that  many  left  the  building  with  the  satisfaction  of  having  seen 
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anything  like  the  standard  of  play  which  is  generally  to  be  witnessed  at  the 
Theatre  Boyal.  Although  it  may  be  described  as  a  play,  *  The  Major '  is  compoeed 
of  nothing  but  nonsense  of  a  not  very  humorous  character,  whilst  the  music  is 
far  from  attractive.  This  comedy  would  be  very  much  improved  had  it  a  sub- 
stantial plot,  and  were  a  good  deal  of  the  sorry  stufE  taken  out  of  it  which  lowers 
both  the  play  and  the  players.  No  doubt  the  actors  and  actresses  are  well  suited 
to  the  piece,  which  gives  excellent  scope  for  music-hall  artistes  to  display  their 
talent.  Among  Mr.  McQuire's  company  there  is  not  one  good  actor  or  actress, 
and,  with  the  exception  of  Mr.  Ernest  Braine,  not  one  of  them  can  be  said  to 
have  a  good  voice  for  singing.  The  introduction  of  common,  not  to  say  vulgar, 
songs  does  not  tend  to  improve  the  character  of  the  performance,  and  the 
dancing,  which  forms  a  prominent  feature,  is  carried  out  with  very  little  graceful- 
ness." The  jury  held  that  this  was  not  fair  comment,  and  awarded  the  plaintiff 
1002.  damages.  Heldy  by  the  Court  of  Appeal,  that  there  was  no  evidence  on 
which  a  rational  verdict  for  the  plaintiff  could  be  founded,  and  that  the  words 
complained  of  were  fair  comment. 

McQaire  v.  Western  Morning  News  Co,,  (1903)  2  K  B.  100;  72  L.  J. 
K.  B.  612  ;  51  W.  E.  689 ;  88  L.  T.  757. 

The  plaintiff,  a  retail  rag  merchant,  published  an  advertisement  in  the  form 
of  a  handbill  offering  unusually  high  prices  for  kitchen-stuff,  rags,  dripping,  old 
metals,  old  bottles,  left-off  clothes,  &c.  The  defendant  in  his  newspaper 
published  the  following  comment : — "  Guildhall.  Encouraging  servants  to  rob 
their  masters.  Alderman  Humphery  at  the  close  of  the  public  business  drew 
our  reporter's  attention  to  the  following  extraordinary  handbill,  which  he  said 
had  been  extensively  circulated  in  the  neighbourhood  of  Clapham — ^a  system 
which  he  stigmatised  as  most  pernicious  in  its  effects,  as  offering  great  induce- 
ments to  servants  to  rob  their  masters  and  mistresses.  He  mentioned  the  nxatter 
in  order  that  the  publicity  of  such  an  insidious  proceeding  might  put  the  masters 
on  their  guard  against  such  practices.  The  handbill  contains  such  a  number  of 
imheard-of  perquisites  that  we  give  it  in  extenso,*^  The  handbill  was  then  set 
out  in  full.  Heldf  that  this  did  not  exceed  the  limits  of  fair  comment  and  that 
the  juiy  had  properly  found  a  verdict  for  the  defendant. 

Paris  V.  Levy,  9  C.  B.  N.  S.  342 ;  30  L.  J.  0.  P.  11 ;  7  Jur.  N.  S. 
289;  9W.  B.  71;  3  L.  T.  324. 

The  plaintiff  published,  in  addition  to  two  other  works  describing  his  travels^ 
one  in  quarto,  entitled,  *  *  The  Stranger  in  Ireland."  The  defendant  published 
a  parody  of  this  which  he  styled :  '*My  Pocket  Book,  or  Hints  for  a  Byghte 
Merrie  and  Conceited  Tour,  in  quarto,  to  be  called  The  Stranger  in  Ireland,  1805." 
To  this  there  was  a  **  frontispiece  "  entitled  ''  The  Knight  leaving  Ireland  with 
regret,"  which  showed  a  ludicrous  pictiire  of  a  man,  bending  under  the  weight 
of  three  heavy  books,  and  holding  a  handkerchief  tied  by  the  comers  and 
labelled  ' '  Wardrobe.*'  Lord  Campbell  told  the  jury  that  this  did  not  exceed  the 
limits  of  fair  comment,  and  a  verdict  was  found  for  the  defendant. 
Sir  John  Carry.  Hood,  (1808)  1  Camp.  355,  n. 

Imputation  of  Bad  Motives. 

It  is  too  much  the  practice  for  writers  in  newspapers  to 
assign  wicked  or  corrupt  motives  for  the  conduct  of  their 
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opponents.  When  no  grounds  are  assigned  for  such  an 
inference,  or  when  the  writer  vouches  for  the  existence  of 
such  motives  as  a  fact  within  his  knowledge,  and  not  as  a 
mere  inference,  then  his  only  defence  is  a  strict  justification. 
But  where  the  facts  from  which  the  writer  deduces  this 
imputation  are  well  known  and  clearly  referred  to,  or  are 
expressly  set  out  in  the  article,  there  the  imputation,  as  we 
have  seen,  becomes  a  comment. 

But  can  it  ever  be  "  a  fair  comment "  within  the  technical 
meaning  of  that  phrase  to  impute  dishonourable  motives  to 
the  person  whose  conduct  is  criticised  ? 

At  first,  the  Courts  held  that  such  an  inference  could  not 
possibly  be  a  legitimate  criticism  on  a  public  man.  In 
Pamiter  v.  Cmipland,  (1840)  6  M.  &  W.  105 ;  9  L.  J.  Ex. 
202,  the  Court  of  Exchequer  held  that,  though  some  words 
which  are  clearly  libellous  of  a  private  person  may  not 
amount  to  a  libel  when  written  of  a  person  in  a  public 
capacity,  still  any  imputation  of  unjust  or  corrupt  motives 
is  equally  libellous  in  either  case.  So  in  Cooper  v.  Lawsoriy 
(1838)  8  A.  <fe  E.  at  p.  752,  Patteson,  J.,  lays  it  down 
in  general  terms  that  ^^  where  the  comment  raises  an 
imputation  of  motives,  which  may,  or  may  not  be,  a  just 
inference  from  the  preceding  statement,  it  is  a  distinct 
libel.*' 

Now,  however,  greater  liberty  prevails.  It  appears  to 
be  conceded  that  so  long  as  a  writer  confines  himself  to 
discussing  matters  of  public  interest,  the  mere  fact  that 
improper  motives  have  been  unjustly  assigned  for  the 
plaintiff's  conduct  is  not  of  itself  sufficient  to  destroy  the 
defence  of  fair  comment,  though  of  course  it  will  tell 
strongly  in  favour  of  the  plaintiff.  As  Cockburn,  C.J.,  says 
in  Wason  v.  Walter,  L.  R.  4  Q.  B.  at  p.  93  :  **  The  full  liberty 
of  pubUc  writers  to  comment  on  the  conduct  and  motives  of 
public  men  has  only  in  very  recent  times  being  recognised." 
"A line  must  be  drawn,"  says  Cockburn,  C.J.,  in  Campbell 
V.  Spottiswoode,  8  B.  &  S.  776,  777 ;  32  L.  J.  Q.  B.  199 ;  8 
L.  T.  201,  **  between  criticism  upon  public  conduct  and  the 
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imputation  of  motives  by  which  that  conduct  may  be 
supposed  to  be  actuated  ;  one  man  has  no  right  to  impute 
to  another,  whose  conduct  may  be  open  to  ridicule  or 
disapprobation,  base,  sordid,  and  wicked  motives,  unless 
there  is  so  much  ground  for  the  imputation  that  a  jury 
shall  find,  not  only  that  he  had  an  honest  belief  in  the  truth 
of  his  statements,  but  that  his  belief  was  not  vrithout 
foundation.  ...  I  think  the  fair  position  in  which  the  law 
may  be  settled  is  this :  That  where  the  public  conduct  of  a 
public  man  is  open  to  animadversion,  and  the  vnriter  who  is 
commenting  upon  it  makes  imputations  on  his  motives, 
which  arise  fairly  and  legitimately  out  of  his  conduct, 
so  that  a  jury  shall  say  that  the  criticism  was  not  only 
honest  but  also  well  founded,  an  action  is  not  maintainable. 
But  it  is  not  because  a  public  writer  fancies  that  the  conduct 
of  a  public  man  is  open  to  the  suspicion  of  dishonesty,  he  is 
therefore  justified  in  assailing  his  character  as  dishonest." 
*^In  my  opinion  it  is  clear  law,  that,  when  a  criticism, 
whether  of  a  literary  production,  or  of  a  trade  advertisement, 
or  of  a  public  man,  includes  such  an  imputation  (i.e.  of 
sordid  motives),  there  being  no  facts  to  warrant  it,  it  is  open 
to  the  jury  to  find,  not  only  that  the  publication  complained 
of  is  libellous,  but  also  that  the  defence  of  *  fair  conmient ' 
has  no  application.  The  truth  is  that  in  such  a  case  that 
which  is  called  a  ^  criticism '  ceases  to  be  a  criticism,  and 
becomes  a  defamatory  libel."  (Per  Vaughan  Williams,  L.J., 
in  Joynt  v.  Cycle  Trade  Puhlishing  Co.,  (1904)  2  K.  B.  at 
p.  298.) 

lUastrations, 

An  article  in  the  Saturday  Review  imputed  to  the  plaintiff,  the  editor  and  part 
proprietorof  the  jSri^^A  Ensign^  that,  in  advocating  the  propagation  of  Christianity 
among  the  Chinese,  his  purpose  was  to  merely  increase  the  circulation  of  his  own 
paper,  and  so  put  money  into  his  own  pocket ;  that  he  was  an  impostor,  and 
that  he  put  forth  a  list  of  fictitious  subscribers  in  order  to  delude  others  into 
subscribing.  The  jury  found  that  the  writer  honestly  believed  the  imputations 
contained  in  the  article  to  be  well  founded,  but  the  Court  held  that  the  limits  of 
fair  criticism  had  been  undoubtedly  exceeded. 

Camphdl  v.  SpoUisivoode,  3  F.  &  F.  421 ;  32  L.  J.  Q.  B.  185 ;  3  B.  & 
S.  769 ;  9  Jur.  N.  S.  1069;  11  W.  E.  569 ;  8  L.  T.  201. 
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The  'plaiiitifF,  who  was  a  Q.C.  and  a  Member  of  Parliament,  was  appointed 
Becorder  of  Newcastle.  The  defendant's  paper,  the  Law  Magazine  and  Review ^ 
thereupon  discussed  the  desirability  of  giving  such  an  appointment  to  a  member 
of  the  House  of  Ck>mmon8,  and  declared  that  it  was  a  reward  for  his  having 
steadily  voted  for  his  party.  Cockbum,  C.J.,  directed  the  yxty  that  a  public 
writer  was  fairly  entitled  to  comment  on  the  distribution  of  Government 
patronage,  but  that  he  was  not  entitled  to  assert  that  there  had  been  a  corrupt 
promise  or  understanding  that  the  plaintiff  would  be  thus  rewarded,  if  he  always 
voted  according  to  order.  Verdict  for  the  plaintiff ;  damages  40«. 
Seymour  v.  BuUerworth,  3  F.  &  F.  372. 

The  plaintiff  was  ex-mayor  of  Winchester.  The  Hampshire  Advertiser  imputed 
to  him  partiality  and  corruption  and  ignorance  of  his  duties  as  mayor  and 
justioe  of  the  peace  for  the  borough,  ffeld^  that  *' every  subject  has  a  right 
to  comment  on  those  acts  of  public  men  which  concern  him  as  a  subject  of 
the  realm,  if  he  do  not  make  his  commentary  a  cloak  for  malice  and  slander ; 
hot  any  imputation  of  wicked  or  corrupt  motives  is  imquestionably  libellous." 
Per  Parke,  B.,  in 

Parmiter  v.  Couplandy  6  M.  &  W.  105  ;  8  L.  J.  Ex  202  ;  4  Jur.  701. 

The  plaintiff  extensively  advertised  a  new  cure  for  consumption.  The  PaU 
Mall  Gazette  denounced  him  as  an  impostor  and  a  quack.  Cockbum,  O.J., 
directed  the  jury  that  if  the  defendant  really  believed  that  the  plaintiffs  system 
of  treatment  was  a  delusion,  '*  then  he  had  a  right  to  maintain  that  it  was  so ; 
and  that^  even  if,  in  drawing  inferences  of  imposture  and  bad  intention,  he  fell 
into  error,  yet  if  he  wrote  honestly,  and  with  the  intention  of  exercising  his 
vocation  as  a  public  writer  fairly  and  with  reasonable  moderation  and  judgment, 
he  is  entitled  to  the  verdict." 

Eunter  v.  Sharp,  4  F.  &  F.  983 ;  15  L.  T.  421. 

It  has  been  suggested  that  a  fourth  requirement  should  be  added  to 
those  set  out  on  p.  187,  namely,  that  such  a  fair  comment  must  not  be 
published  maliciously.  It  is  possible,  no  doubt,  that  a  fair  comment 
written  honestly  by  A.  may  be  published  maliciously  by  B.  If  I 
write  a  poem  or  a  play,  and  A.  criticises  it  severely  in  The  Times^ 
yet  without  exceeding  the  limits  of  fair  criticism,  then  no  action 
lies  against  A.,  for  his  words  are  deemed  no  libel.  But,  if  my 
first  cousin  B.  sends  a  copy  of  that  criticism  to  the  rich  uncle 
from  whom  we  both  have  expectations,  meaning  and  intending  to 
injure  me  thereby,  here  is  a  malicious  publication  of  a  fair 
comment.  But  will  an  action  lie  in  such  a  case?  I  think 
it  will.  As  a  general  rule,  if  the  words  published  are  no 
libel,  the  mere  fact  that  they  are  published  maliciously  will 
not  make  them  actionable.  {Mayor,  dec,  of  Bradford  v.  Pickles, 
(1895)  A.  C.  587 ;  Allen  v.  Flood  and  another,  (1898)  A.  C.  1.)  "  An 
allegation  that  the  statement  was  made  maliciously  is  not  enough 
to  convert  what  is  prima  facie  a  lawful  into  2k  prinid  facie  unlawful 
statement."     (Per  Lindley,  M.R.,  in  Hitbbtick  and  Sons  v.  Wilkinson, 
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(1899)  1  Q.  B.  at  p.  91.)  Bnt,  in  the  analogous  case  of  a  plea  of 
fair  and  accurate  report  of  judicial  proceedings,  it  is  clear  law  that 
the  existence  of  malice  in  the  defendant's  mind  is  an  answer  to  the 
defence :  and  the  Court  of  Appeal  in  Merivale  v.  Carson  ( (1887) 
20  Q.  B.  D.  at  p.  281),  and  more  recently  in  McQuire  v.  Western 
Morning  Neics  Co.  ((1908)  2  K,  B.  100 ;  72  L.  J.  K.  B.  612 ;  51 
W.  B.  689  ;  88  L.  T.  757)  and  CaryU  v.  Daily  MaU  Publishing  Co. 
((1904)  90  L.  T.  807),  appears  also  to  hold  that  proof  of  a  malicious 
publication  is  similarly  an  answer  to  a  plea  of  fair  C3mment. 


CHAPTER   IX. 

* 

PRIVILEGE — ABSOLUTE    PRIVILEGE. 

It  is  a  defence  to  an  action  of  libel  or  slander  to  prove 
that  the  circumstances  under  which  the  defamatory  words 
were  written  or  spoken  were  such  as  to  make  it  right  that 
the  defendant  should  plainly  state  what  he  honestly  be- 
lieved to  be  the  plaintiff's  character,  and  speak  his  mind 
fully  and  freely  concerning  him.  In  such  a  case,  the  occa- 
sion is  said  to  be  privileged,  and  though  the  statement  may 
at  the  trial  be  proved  or  admitted  to  be  erroneous,  still  its 
pnbUcation  on  such  privileged  occasion  is  excused  for  the 
sake  of  common  convenience,  and  in  the  interests  of  society 
at  large. 

Privileged  occasions  are  of  two  kinds  :— 

(i)  Those  absolutely  privileged, 
(ii)  Those  in  which  the  privilege  is  but  qualified. 

In  the  first  class  of  cases  it  is  so  much  to  the  public 
interest  that  the  defendant  should  speak  out  his  mind  fully 
and  fearlessly,  that  all  actions  in  respect  of  words  spoken 
thereon  are  absolutely  forbidden,  even  though  it  be  alleged 
that  the  words  were  spoken  falsely,  knowingly,  and  with 
express  malice.  This  is  confined  to  cases  where  the  public 
service,  or  the  due  administration  of  justice,  requires  com- 
plete immunity,  e.g.,  words  spoken  in  Parliament ;  every- 
thing said  by  a  judge  on  the  bench,  or  a  witness  in  the 
box ;  reports  of  military  officers  on  military  matters  to  their 
military  superiors.  In  all  such  cases  the  privilege  afforded 
by  the  occasion  is  an  absolute  bar  to  any  action. 

In  less  important  matters,  however,  the  interests  of  the 
public  do  not  demand  that  the  speaker  should  be  freed  from 
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all  responsibility,  but  merely  require  that  he  should  be 
protected  so  far  as  he  is  speaking  honestly  for  the  common 
good ;  in  these  cases  the  privilege  is  said  not  to  be  absohite 
but  qualified  only.  In  such  cases  the  plaintiff  will  recover 
damages  in  spite  of  the  privilege,  if  he  can  prove  that  the 
defendant  in  using  the  defamatory  w^ords  was  not  acting  in 
good  faith,  but  was  actuated  by  some  improper  motive. 
Such  improper  motive  is  called  *' malice." 

Illustrationa. 

Anyone  who  is  caUed  as  a  witness,  and  is  sworn  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  may  do  so  without  fear  of  any  legal  liability, 
even  though  he  be  thus  compelled  to  defame  his  neighbour. 

This  is  so  eyen  where  a  witness  in  the  box  volunteers  a  defamatory  remark, 
quite  irrelevant  to  the  cause  in  which  he  is  sworn,  with  a  view  of  gratifying  his 
own  vanity,  and  of  injuring  the  professional  reputation  of  another;  the  words 
are  still  absolutely  privileged ;  for  they  were  spoken  in  the  box. 

Seaman  v.  Netherclift,  1  C.  P.  D.  540 ;  45  L.  J.  C.  P.  798 ;  24  W.  R. 

884 ;  34  L.  T.  878 ;  2  C.  P.  D.  53 ;  46  L.  J.  C.  P.  128;    25  W.  K. 

159  ;  35  L.  T.  784. 

Anyone  who  is  asked  as  to  the  character  of  a  former  servant  by  one  to  whom 

the  servant  has  applied  for  a  situation,  may  state  in  reply  all  he  knows  about 

the  servant  without  being  liable  to  an  action,  provided  he  does  so  truthfully  and 

honestly  to  the  best  of  his  ability. 

But  if  he  maliciously  gives  a  good  servant  a  bad  character  in  order  to  prevent 

her  **  bettering  herself,"  and  so  to  compel  her  to  return  to  his  own  service,  the 

case  is  thereby  taken  out  of  the  privilege,  and  the  servant  will  recover  damages. 

Jackson  V.  Iloppertm,  16  0.  B.  N.  S.  829 ;    12  W.  R.  913 ;    10  L.  T. 

529. 

In  Boman  law  an  intention  to  injure  the  plaintiff  was  essential  to 
the  action  for  injuiia.  (D.  47. 10. 8,  3  &  4.)  Hence,  they  never  pre- 
sumed malice  ;  the  plaintiff  had  to  prove  that  the  defendant  expressly 
intended  to  impair  his  good  name.  Thus,  if  an  astrologer  or  sooth- 
sayer, in  the  bond  fide  practice  of  his  art,  denounces  A.  as  a  thief 
when  he  is  an  honest  man,  A.  has  no  action  ;  for  the  astrologer  only 
committed  an  honest  mistake.  But  it  would  be  otherwise  if  the 
soothsayer  did  not  really  believe  in  his  art,  but  from  motives  of 
private  enmity  pretended,  after  some  jugglery,  to  arrive  at  A.'s  name. 
(D.  47.  10.  15.  18.)  That  being  so,  it  was  unnecessary  for  the 
Bomans  to  have  any  law  as  to  qualified  privilege;  unless  there 
was  some  evidence  of  malice  the  plaintiff  failed  in  every  case. 
But  neither  did  they  allow  any  absolute  privilege ;  on  express  malice 
proved  the  plaintiff  recovered.    Even  the  fact  that  the  libel  was 
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contained  in  a  petition  sent  to  the  Emperor  was  no  protection.  (D.  47. 
10. 15.  29.)  If  a  prefect  or  other  official  in  the  course  of  his  duty 
charged  a  man  with  crime,  he  was  not  liable  to  an  action  if  he  did  so 
in  the  belief  that  the  charge  was  true,  and  without  any  malicious 
intention  of  publicly  defaming  the  man  ;  but  if,  in  a  sudden  quarrel, 
be  made  the  charge  in  the  heat  of  the  moment,  and  without  any 
ground  for  the  accusation,  then  he  would  be  liable  to  an  action  when 
his  term  of  office  had  expired,  unless  the  Statute  of  Limitations 
would  help  him.  (Bescript  to  Yictorinus,  A.D.  290;  Krueger*s 
Codex,  ed.  1877,  p.  855.)  Two  adversaries  in  litigation  were  of 
coarse  allowed  great  latitude ;  a  certain  amount  of  mutual  defama- 
tion being  essential  to  the  conduct  of  the  case,  and  so  not  malicious  : 
bat  even  here  moderation  had  to  be  observed.  (Pauli  Sent.  Y.  iv.  15.) 
The  Boman  plan  had  at  least  the  merit  of  simplicity. 

Whether  the  communication  is,  or  is  not,  privileged  by 

reason  of  the  occasion,  is  a  question  for  the  judge  alone, 

where  there  is  no  dispute  as  to  the  circumstances  under 

which  it  was  made.     {Stace  v.  Griffithj  L.  R.  2  P.  C.  420 ; 

6  Moore,  P.  C.  C.  N.  S.  18 ;  20  L.  T.  197.)     If  there  be 

any  doubt  as  to  these  circumstances,  the  jury  must  find 

what  the  circumstances  in  fact  were,  or  appeared  to  the 

defendant  to   be;    and   on   their  findings  the  judge  will 

decide  whether  the  occasion  is  privileged  or  not.    {Hebditch  v. 

MacRwaine  and  others,   (1894)  2  Q.  B.  at  p.  58 ;    Hope  v. 

r Anson  and  Weatherby,  (1901)  18  Times  L.  R.  201.)     If  the 

occasion  is  not  privileged,  and  no  other  defence  is  raised, 

the  jury  must  find  a  verdict  for  the  plaintiff.     If  the  occasion 

is  absolutely  privileged,  judgment  will  at  once  be  given  for 

the  defendant.     If,  however,  the  judge  decides  that  the 

occasion  is  one  of  qualified  privilege  only,  the  plaintiff  must 

then,  if  he  can,  satisfy  the  judge  that  there  is  evidence  of 

malice  on  the  part  of  the  defendant  to  go  to  the  jur}\     If 

the  plaintiff  has  given  no  such  evidence,  it  is  the  duty  of 

the  judge  to  direct  a  verdict  for  the  defendant.     If  he  has 

given  any  evidence  of  malice  sufficient  to  go  to  the  jury,  then 

it  is  a  question  for  the  jury  whether  the  defendant  was  or  was 

not  actuated  by  malicious  motives  in  writing  or  speaking  the 

defamatory  words.     (See  Chapter  XII.,  Malice,  post,  p.  319.) 
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ABSOLUTE   PRIVILEGE. 

There  are  occasions  when  it  is  for  the  public  interest  that 
persons  should  not  in  any  way  be  fettered  in  their  state- 
ments, but  should  speak  out  freely  and  fearlessly.  In  these 
cases  the  privilege  is  absolute,  and  no  action  lies  for  words 
spoken  on  such  an  occasion  ;  the  plaintiff  cannot  be  heard  to 
say  that  the  defendant  did  not  intend  honestly  to  discharge  a 
duty,  but  maliciously  availed  himself  of  the  privileged 
occasion  to  injure  the  plaintiff's  reputation.  The  immunity 
is  complete. 

There  are  not  many  such  cases,  nor  is  it  desirable  that 
there  should  be  many.  The  Courts  refuse  to  extend  their 
number.  {Stevens  v.  Sampson^  5  Ex.  D.  53;  49  L.  J. 
Q.  B.  120  ;  28  W.  E.  87  ;  41  L.  T.  782 ;  Royal  Aquarium  v. 
Parkinson,  (1892)  1  Q.  B.  at  p.  451.)  They  may  be 
grouped  under  three  heads  : — 

(i)  Parliamentary  proceedings, 
(ii)  Judicial  proceedings, 
(iii)  Naval  aqd  military  affairs,  &c. 

"  Privilege  or  immunity  in  respect  of  defamation  is  of  two  kinds — 
absolute  privilege^  which  is  conceded  to  members  of  the  Houses  of 
Parliament,  judges,  &c.;  and  qualified  privilege,  to  which  every 
subject  of  the  Queen  is  entitled,  provided  the  occasion  on  which  the 
defamatory  matter  is  written  or  spoken  is  privileged,  and  there  is  an 
absence  of  express  malice.  The  first  seems  rather  to  attach  to  the 
person  or  character  of  the  person  writing  or  speaking  the  defamatory 
matter ;  the  second,  to  the  occasion  when  the  defamatory  matter  is 
written  or  spoken.  The  authorities  establish  beyond  all  question 
this :  that  neither  party,  witness,  counsel,  jury,  nor  judge,  can  be 
put  to  answer  civilly  or  criminally  for  words  spoken  in  oflice ;  that 
no  action  of  libel  or  slander  lies,  whether  against  judges,  counsel, 
witnesses,  or  parties,  for  words  written  or  spoken  in  the  course  of 
any  proceeding  before  any  Court  recognised  by  law,  and  this  though 
the  words  written  or  spoken  were  written  or  spoken  maliciously, 
without  any  justification  or  excuse,  and  from  personal  ill-will  and 
anger  against  the  person  defamed.  This  '  absolute  privilege '  has 
been  conceded  on  the  grounds  of  public  policy  to  insure  freedom  of 
speech  where  it  is  essential  that  freedom  of  speech  should  exist,  and 
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vith  the  knowledge  that  Coarts  of  justice  are  presided  over  by  those 
who,  from  their  high  character,  are  not  likely  to  abuse  the  privilege, 
and  who  have  the  power,  and  ought  to  have  the  will,  to  check  any 
abase  of  it  by  those  who  appear  before  them.  It  is,  however,  a 
privilege  which  ought  not  to  be  extended."  (Per  Lopes,  L.J.,  in 
Royal  Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  at  pp.  450,  461.) 

(i)  Parliamentary  Proceedings. 

No  member  of  either  House  of  Parliament  is  in  any  v^ray 
responsible  in  a  Court  of  justice  for  anything  said  in  the 
House.  {Dillon  v.  Balfour,  20  L.  R.  Ir,  600.)  ''  The  free- 
dom of  speech,  and  debates  or  proceedings  in  Parliament, 
ought  not  to  be  impeached  or  questioned  in  any  Court  or 
place  out  of  Parliament."  (Bill  of  Rights,  1  Will.  &  Mary, 
si  2,  c.  2.)  This  statutory  provision  merely  declares  the 
common  law  on  the  subject.  {Fielding  v.  Thomas,  (1896) 
A.  C.  at  p.  612.)  And  no  indictment  v^ill  lie  for  an  alleged 
conspiracy  by  members  of  either  House  to  make  speeches 
defamatory  of  the  plaintiff.  {Ex  parte  Wason,  L.  R.  4  Q.  B. 
573 ;  38  L.  J.  Q.  B.  302 ;  40  L.  J.  M.  C.  168 ;  17  W.  R.  881.) 

But  this  privilege  does  not  extend  outside  the  walls  of 
the  House. 

Hence,  at  common  law,  even  if  the  whole  House  ordered 
the  publication  of  parliamentary  reports  and  papers,  no 
privilege  attached.  {R.  v.  Williams,  (1686)  2  Shower, 
471 ;  Comb.  18  (see,  however,  the  comments  on  this  case  in 
R.  V.  Wright,  (1799)  8  T.  R.  293) ;  Stockdale  v.  Hansard,  (1837) 
2  Moo.  &  Rob.  9 ;  7  C.  &  P.  731 ;  (1839)  9  A.  &  E.  1—243  ; 
2  P.  &  D.  1 ;  8  Jur.  905 ;  8  Dowl.  148,  522.)  But  by 
Stat  3  A;  4  Vict.  c.  9,  all  reports,  papers,  votes,  and  pro- 
ceedings ordered  to  be  published  by  either  House  of 
Parliament,  were  made  absolutely  privileged,  and  all  pro- 
ceedings at  law,  civil  or  criminal,  will  be  stayed  at  once  on 
the  production  of  a  certificate  that  they  were  published  by 
order  of  either  House.  By  s.  3,  however,  of  the  same  Act, 
if  an  extract  from  or  abstract  of  any  such  Parliamentary 
paper  be  published  not  by  the  authority  of  Parliament,  such 
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publication  has  only  a  qualified  privilege,  and  the  plaintiff 
can  recover  on  proof  of  actual  malice.  The  Act  is  set  out 
in  full  in  Appendix  C,  post,  pp.  773-775.  The  only  case 
under  it  is  the  second  case  of  Stockdole  v.  Hansard,  (1840)  11 
A.  &  E.  253,  297. 

A  petition  to  Parliament  is  absolutely  privileged,  although 
it  contain  false  and  defamatory  statements.  {Lake  v.  Kinfi, 
1  Saimd,  131 ;  1  Lev.  240  ;  f  Mod.  58  ;  Sid.  414.)  So  is 
a  petition  to  a  committee  of  either  House.  (See  Kane  v. 
Mulvant/j  Ir.  R.  2  C.  L.  402.)  But  a  publication  of  such  a 
petition  to  others  not  members  of  the  House  is  of  course 
not  privileged. 

Illustrations. 

Words  spoken  by  a  member  of  Parliament  in  parliament  are  absolutely 
privileged  :  the  Court  has  no  jurisdiction  to  entertain  an  action  in  respect  of  them, 
and  will  upon  motion  set  aside  the  writ  of  summons  and  the  statement  of  claim  in 
such  action. 

Dillon  V.  Balfour,  20  L.  E.  Ir.  600. 
But  if  a  member  of  either  House  of  Parliament  publishes  to  the  world  the 
speech  he  delivered  in  his  place  in  the  House,  he  will  be  liable  to  an  action  a& 
any  private  individual  would  be,  who  reported  such  speech. 
R,  V.  Lord  Abingdon,  1  Esp.  226. 
R.  V.  Creevey,  1  M.  &  S.  273. 
A  i-eport  of  a  speech  made  in  either  House  is  conditionally  privileged ;  t.e.,  the 
plaintiff  cannot  recover,  unless  he  can  prove  malice. 

Per  Lord  Campbell  in  Davison  v.  Duncan,  7  E.  &  B.  233 ;  26  L.  J. 

Q.  B.  107. 
Per  Cockbum,  C.J.,  in  Wagon  v.  Walter,  L.  R.  4  Q.  B.  95  ;  8  B.  &  S. 

730;  38  L.  J.  Q.  B.  42;  17  W.  R.  169;  19  L.  T.  416. 
Per  Palles,  C.B.,  in  Dillon  v.  Balfour,  20  L.  R.  Ir.  600. 
And  see  post,  pp.  305 — 309. 
Evidence  given  before  a  Select  Committee  of  the  House  of  Commons  ia 
absolutely  privileged. 

Ooffin  V.  Donnelly,  6  Q.  B.  D.  307 ;  60  L.  J.  Q.  B.  303 ;  29  W.  R. 
440;  44  L.  T.  141 ;  45  J.  P.  439. 
But  a  letter  written  to  the  Privy  Council,  touching  the  conduct  of  one  of  their 
officers,  is  not  absolutely  privileged ;  it  is  open  to  the  plaintiff  to  prove  express- 
malice  if  he  can. 

Froctor  v.  Webster,  16  Q.  B.  D.  112 ;  55  L.  J.  Q.  B.  150 ;  53  L.  T.  765. 

(ii)  Judicial  Proceedings. 

No  action  will  lie  for  defamatory  statements  made  or 
sworn  in  the  com-se^of  a  judicial  proceeding  before  any 
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Court  of  competent  jurisdiction.  Everything  said  by  a 
judge  on  the  bench,  a  witness  in  the  box,  the  parties  or 
their  advocates  in  the  conduct  of  the  case,  is  absolutely 
privileged,  so  long  as  it  is  in  any  way  connected  with  the 
inquiry.  So  are  all  statements  contained  in  documents 
necessary  to  the  proceedings,  such  as  writs,  pleadings,  and 
affidavits.  This  immunity  rests  on  obvious  grounds  of 
public  policy  and  convenience.  It  attaches  to  all  proceed- 
ings taken  before  any  person  who  lawfully  exercises  judicial 
functions,  whether  he  be  technically  a  judge  or  not,  provided 
he  is  acting  in  his  judicial  capacity  and  not  merely  in  the 
discharge  of  some  administrative  duty,  (Royal  Aquarium  v. 
Parhftscny  (1892)  1  Q.  B.  431.) 

"  Public  policy  requires  that  a  judge,  in  dealing  with  the  matter 
before  him,  a  party  in  preferring  or  resisting  a  legal  proceeding,  and 
a  witness  in  giving  evidence,  oral  or  written,  in  a  Court  of  justice, 
shall  do  80  with  his  mind  uninfluenced  by  the  fear  of  an  action  for 
dehmation  or  a  prosecution  for  libel."  (Per  Pigott,  G.B.,  in  Kennedy 
V.  Hilliard,  10  Ir.  C.  L.  Eep.  at  p.  209,  cited  with  approval  by 
Brett,  M.E.,  in  Munster  v.  Lamb,  11  Q.  B.  D.  at  pp.  604,  605.) 
"Neither  party,  witness,  counsel,  jury,  nor  judge  can  be  put  to 
answer,  civilly  or  criminally,  for  words  spoken  in  office  "  (per  Lord 
Mansfield,  in  R.  v.  Skinner,  Lofft,  at  p.  56),  or  for  any  act  done  or 
proceeding  taken  "  in  the  course  of  justice.'*  {Kennedy  v.  Hilliard, 
10  Lr.  C.  L.  R.  195 ;  1  L.  T.  78 ;  M'Laughlin  v.  Doey,  82  L.  R.  Ir. 
at  p.  580.) 

Judges^ 

A  judge  of  a  superior  Court  has  an  absolute  immunity, 
and  no  action  can  be  maintained  against  him,  even  though 
it  be  alleged  that  he  spoke  maliciously,  knowing  his  words 
to  be  false,  and  also  that  his  words  were  irrelevant  to  the 
matter  in  issue  before  him,  and  wholly  unwarranted  by  the 
evidence.  It  is  essential  to  the  highest  interests  of  public 
policy  to  secure  the  free  and  fearless  discharge  of  high  ^ 

judicial  functions.     {Flotjd  v.  Barker,  12  Eep.  24.)     ''  The  3 

public  are  deeply  interested  in  this  rule,  which,  indeed, 
exists  for  their  benefit,  and  was  established  to  secure  the 
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independence  of  the  judges,  and  prevent  their  being 
harassed  by  vexatious  actions."  (Per  Crompton,  J.,  in 
Fray  v.  Blackburn^  3  B.  &  S.  at  p.  578.) 

The  judge  of  an  inferior  Court  of  record  enjoys  the  same 
immunity  in  this  respect  as  the  judge  of  a  superior  Court, 
so  long  as  he  has  jurisdiction  over  the  matter  before  him. 
For  any  act  done  in  any  proceeding  in  which  he  either 
knows,  or  ought  to  know,  that  he  is  without  jurisdiction, 
he  is  liable  as  an  ordinary  subject.  {Houlden  v.  Smithy  14 
Q.  B.  841 ;  Calder  v.  Halket,  3  Moo.  P.  C.  C.  28.)  And 
so  he  would  be  for  words  spoken  after  the  business  of  the 
Court  is  over.  {Paris  v.  Levy,  9  C.  B.  N.  S.  342 ;  30  L.  J. 
C.  P.  12 ;  7  Jur.  N.  S.  289 ;  9  W.  K  71 ;  3  L.  T.  324.) 
A  justice  of  the  peace  enjoys  the  same  privilege.  An 
action  will  lie  against  him  for  defamatory  words  spoken 
maliciously  and  without  reasonable  or  probable  cause  if 
they  do  not  arise  out  of  any  matter  properly  before 
him.  (See  Kirby  v.  Simpsotij  10  Exch.  358 ;  Gelen  v.  HaUj  2 
H.  &  N.  379.) 

*'  No  action  lies  for  acts  done  or  words  spoken  by  a  judge  in  the 
exercise  of  his  judicial  office,  although  his  motive  is  malicious,  and 
the  acts  or  words  are  not  done  or  spoken  in  the  honest  exercise  of 
his  office.  If  a  judge  goes  beyond  his  jurisdiction  a  different  set  of 
considerations  arise.  The  only  difference  between  judges  of  the 
superior  Courts  and  other  judges  consists  in  the  extent  of  their 
respective  jurisdiction."  (Per  Lord  Esher,  M.R.,  in  Andersan  v. 
Gorrie,  (1895)  1  Q.  B.  at  p.  671.) 

The  law  is  the  same  in  Scotland.  {Primrose  v.  Waterston,  (1902) 
4  F.  783  (Ct.  of  Bess.).) 

Illustrations. 

No  action  will  lie  against  a  judge  of  one  of  the  superior  Courts  for  any  judicial 
act,  though  it  be  alleged  to  have  been  done  maliciously  and  corruptly. 
Fray  v.  Blackburn,  3  B.  &  S.  576 
See  Floyd  v.  Barker,  12  Bep.  24. 

Groenvelt  ▼.  Burwell,  1  Ld.  Eaym.  454,  468 ;  12  Mod.  388. 
Anderson  v.  OorHe  and  others,  (1895)  1  Q.  B.  668;  71  L.  T.  382;   14 
E.  79. 
This  is  so  whether  he  is  sitting  in  open  Court  or  at  chambers ; 
I'aaffe  v.  Downes,  3  Moo.  P.  C.  C.  36,  n. 
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Or  in  bankraptoy. 

Ih'cas  Y.  Lord  Brougham,  6  C.  &  P.  249 ;  1  M.  &  B.  309. 
Colonial  judges  have  the  same  privilege ; 

AndevBon  v.  Cfcrrie  and  others,  supra. 
So  has  the  vice-chancellor  of  a  university  when  sitting  'as  a  judge  in  the 
imiversity  court ; 

Kemp  V.  Neville,  10  C.  B  N.  8. 523 ;  31 L.  J.  C.  P.  158 ;  4  L.  T.  640. 
So  with  the  Recorder  of  London. 

Hamond  v.  Howell,  2  Mod.  218. 
Scott  was  an  accountant  and  scrivener.  A  County  Court  judge,  while  sitting 
in  Court  and  trying  an  action  in  which  Scott  was  defendant,  said  to  him :  '*  Tou 
are  a  harpy,  preying  on  the  vitals  of  the  poor.*'  Held,  that  no  action  lay  for 
words  so  spoken  by  the  Coiinty  Court  judge,  although  they  were  alleged  to 
liave  been  spoken  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  or  any  foundation  whatever,  and  to  have  been  wholly  irrelevant  to  the 
Cise  before  him. 

Scott  V.  Stamfield,  L.  B.  3  Ex.  220 ;  37  L.  J.  Ex.  155 ;  16  W.  B. 
911 ;  18  L.  T.  572. 
So  if  the  County  Court  judge  be  sitting  in  Bankruptcy. 
Myers  v.  Defries,  Times,  July  23rd,  1877. 

Eyalls  V.  Leader  and  others,  L.  B.  1  Ex.  296 ;  4  H.  &  C.  555 ;  35  L.  J. 
Ex.  185 ;  12  Jur.  N.  S.  503 ;  14  W.  B.  838;  14  L.  T.  563. 
Proceedings  before  a  Master  of  the  Supreme  Court  are  absolutely  privileged. 
Pedley  and  May  v.  MorHs,  61  L.  J.  a  B.  21 ;   40  W.  B.  42 ;   65 
L.  T.  526. 
No  action  lies  against  a  judge  for  unjustly  censuring  and  denouncing  a  counsel 
then  engaged  in  the  cause  before  him,  even  although  it  be  alleged  that  it  was 
done  from  motives  of  private  malice. 

Miller  V.  Hope,  2  Shaw,  Sc.  App.  Cos.  125. 
No  action  lies  against  a  coroner  for  anything  he  says  in  his  address  to  the  jury 
impannelled  before  him,  however  defamatory,  false,  or  malicious  it  may  be ;  imless 
tiifi  plaintiff  can  prove  that  the  statement  was  wholly  irrelevant  to  the  inquisition, 
and  not  warranted  by  the  occasion,  the  coroner's  Court  being  *'  a  Court  of  record 
of  very  high  authority." 

Th<mas  V.  ChuHwi,  2  B.  &  S.  475;  31  L.  J.  Q.  B.  139;  8  Jur.  N.  S. 

795. 
See  also  Tates  v.  Lansing,  5  Johns.  283 ;  9  Johns.  395  (American). 
Qarnett  v.  Ferrand,  6  B.  &  C.  611 ;  9  D.  &  B.  657. 
A  chairman  of  quarter  sessions  may  denounce  the  grand  jury  as  '*a  seditious, 
scandalous,  corrupt,  and  perjured  jury." 
R.  V.  Skinner,  Lofft,  55. 
The  proceedings  of  a  court-martial  are  absolutely  privileged,  though  it  is  not 
a  Goort  of  record. 

Jekyll  Y.  Sir  John  Moore,  2  B.  &  P.  N.  B.  341 ;  6  Esp.  63. 
Borne  V.  Bentinck,  2  B.  &  B.  130;  4  Moore,  563. 
Oliver  y.  Bentinck,  3  Taimt.  456. 

Dawkins  v.  L(n'd  Bokeby,  L.  B.  7  H.  L.  744 ;    45  L.  J.  Q.  B.  8 ; 
23  W.  B.  931 ;  33  L.  T.  196. 
A  magistrate  commented  severely  on  the  conduct  of  a  policeman  which  came 
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:ander  his  judicial  notice,  and  in  consequence  the  policeman  was  dismissed  from 
the  force.    Heldy  that  no  action  lay. 

Kendilhri  v.  Malthy,  2  M.  &  Bob.  438 ;  Car.  &  Mar.  402. 
[The  dicta  in  this  case,  implying  that  an  action  would  lie  against  a  magistrate 
for  words  uttered  in  the  course  of  his  duty,  on  proof  both  of  malice  and  of  the 
absence  of  all  reasonable  and  probable  cause,  are  expressly  overruled  by  the 
Court  of  Appeal  in  Minister  v.  Lamb,  11  Q.  B.  D.  608;  62  L.  J.  Q.  B.  726; 
32  W.  E.  243 ;  49  L.  T.  252.] 
So  in  Scotland. 

Primrose  y.  Wateretoriy  (1902)  4  F.  783  (Ct.  of  Sess.),  explaining 
Allardice  v.  Robertson,  1  Dow,  N.  S.  514  ;    1  Dow  &  Clark,  495 ; 
6  Shaw  &  Dun.  242 ;  7  Shaw  &  Dun.  691 ;  4  Wils.  &  Shaw,  App. 
Cas.  102. 
And  in  America. 

Pratt  Y.  Gardner,  2  Cushing  (Massachusetts),  63. 

The  proceedings  on  an  application  to  a  justice  of  the  peace  under  the  Lunacy 
Act,  1890,  are  absolutely  privileged. 

Hodson  V.  Pare,  (1899)  1  Q.  B.  455 ;  68  L.  J.  Q.  B.  309 ;  47  W.  B. 
241 ;  80  L.  T.  13. 
The  hearing  of  an  application  complaining  of  the  conduct  of  a  solicitor,  made 
to  the  Committee  of  the  Incorporated  Law  Society  under  ss.  12  and  13  of  the 
Solicitors  Act,  1888,  is  absolutely  privileged. 

Lilletj  V.  Eoney,  (1892)  61  L.  J.  Q.  B.  727 ;  8  Times  L.  B.  642. 
Where  the  royal  charter  creating  a  corporation  invests  certain  of  its  members 
with  judicial  authonty  in  certain  matters,  no  action  will  lie  against  those 
members  for  anything  done  by  them  in  the  exercise  of  such  authority  in  those 

matters. 

Qroenvelt  v.  Burwell  and  the  Censors  of  the  Royal  ColUge  of  Physicians, 

1  Ld.  Baym.  454;  12  Mod.  388. 
AllbuU  V.  General  Medical  Council,  23  Q.  B.  D.  400;  58  L.  J.  Q,  B. 

606;  37  W.  E.  771 ;  61  L.  T.  585. 
Leeson  v.  General  Medical  Council,  43  Ch.  D.  366;  59  L.  J.  Ch.  233; 

38  W.  B.  303 ;  61  L.  T.  849. 
Allinson  v.   Gejieral  Medical   Council,   (1892)  8  Times  L.  B.  727, 
784. 
But  the  members  of  a  county  council,  even  when  transacting  licensing 
business,  are  not  exercising  judicial  fimctions,  and  the  proceedings  before  them 
have  only  a  qualified  privilege. 

Royal  Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  431 ;    61  L.  J.  Q.  B. 

409;  40  W.  R.  450;  66  L.  T.  513. 
/?.  V.  London  County  Council;  In  re  Empire  Theatre,  (1894)  71  L.  T. 
638;  15  E.  66. 
A  magistrate's  clerk  has  no  right  to  make  any  observation  on  the  conduct  of 
the  parties  before  the  Court ;  and  no  such  observation  will  be  privileged. 

Delegal  v.  Highhy,  3  Bing.  N.  C.  950;  5  Scott,  154;  3  Hodges,  158 ; 
8  C.  &  P.  444. 
The  hearing  of  a  dispute  by  the  Jockey  Club,  or  by  the  local  stewards  of  a 
race-meeting,  is  not  a  judicial  proceeding. 

Hope  V.  r Anson  and  Weatherby,  (1901)  18  Times  L.  E.  201. 
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Parties  and  Advocates. 

No  action  will  lie  against  a  barrister  for  defamatory 
ivords  spoken  as  counsel  in  the  course  of  any  judicial  pro- 
ceeding with  reference  thereto,  even  though  they  were 
unnecessary  to  support  the  case  of  his  client,  and  were 
uttered  without  any  justification  or  excuse,  and  from  per- 
sonal ill-will  or  anger  towards  the  plaintiff  arising  from 
some  previously  existing  cause,  and  are  irrelevant  to  every 
question  of  fact  which  is  in  issue  before  the  tribunal. 
{Mimt^r  V.  Lamb,  11  Q.  B.  D.  588 ;  52  L.  J.  Q.  B.  726 ; 
32  W.  R.  243 ;  49  L.  T.  252 ;  47  J.  P.  805.) 

Ttus  decision  gives  to  an  advocate  the  same  absolute  immunity  as 
is  enjoyed  by  a  judge  of  a  superior  Court.  The  previous  cases  had  not 
gone  BO  far.  In  Brook  v.  Sir  Heni*y  Mojitague,  (1606)  Cro.  Jac.  90, 
the  Court  decided  that  '^  counsel  in  law  retained  hath  a  privilege  to 
enforce  anything  which  is  informed  him  by  his  client,  and  to  give  it 
in  evidence,  being  pertinent  to  the  matter  in  question,  and  not  to 
examine  whether  it  be  true  or  false  ;  but  it  is  at  the  peril  of  him  who 
informs  him."  And  the  Court  assumed  in  favour  of  counsel  that  his 
dient  had  instructed  him  to  say  what  he  did.  Thus,  in  Wood  v. 
Gicwfon,  Style,  462,  Glyn,  C.J.,  says  :  "  It  is  the  duty  of  a  counsellor 
to  speak  for  his  client,  and  it  shall  be  intended  to  be  spoken  accord- 
ing to  his  client's  instructions."  In  Flint  v.  Pike,  4  B.  &  C.  473, 
^7%i  J*>  says  :  **  The  law  presumes  that  he  acts  in  discharge  of 
his  duty,  and  in  pursuance  of  his  instructions."  In  Butt,  Q.C.  v. 
Jackson,  10  Ir.  L.  B.  120,  the  Court  expressly  decided  that  instruc- 
tions to  counsel  are  not  the  test  by  which  to  try  whether  or  not  the 
line  of  duty  has  been  passed.  Hence,  the  words  are  still  absolutely 
privileged,  although  counsel  may  have  exceeded  his  instructions. 
(See  also  Hodgson  v.  Scarlett,  1  B.  &  Aid.  282 ;  Holt,  N.  P.  621 ; 
Nttdham  v.  Bowling,  16  L.  J.  C.  P.  9 ;  R,  pros.  Armstrong,  Q.C.  v. 
Kiermn,  7  Cox,  C.  C.  6 ;  6  Ir.  C.  L.  R.  171 ;  and  Taylor  v.  Swinton, 
(1824)  2  Shaw's  Scotch  App.  Cas.  245.)  But  the  decision  of  the 
Court  of  Appeal  in  Munster  v.  Lamb  removes  all  limitations  what- 
ever on  the  absolute  privilege  of  an  advocate  for  all  words  uttered 
in  the  course  of  his  duty.  The  rule  is  made  so  wide  (as  Brett,  M.E., 
points  out,  11  Q.  B.  D.  604)  not  to  protect  counsel  who  deliberately 
and  maliciously  slander  others,  but  in  order  that  innocent  counsel 
who  Wit  bond  fide  may  not  be  "  unrighteously  harassed  with  suits." 

0.L.B  o 
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An  attorney  acting  as  an  advocate  in  a  County  Court 
or  a  police  court  enjoys  the  same  immunity  as  counsel. 
{Mackay  v.  Ford,  5  H.  &  N.  792 ;  29  L.  J.  Ex.  404 ;  6  Jur. 
N.  S.  587  ;  8  W.  R.  586 ;  Munster  v.  Lamb,  supra.)  So 
with  a  proctor  in  an  ecclesiastical  court.  {Higginson  v. 
Flaherty,  4  Ir.  C.  L.  R.  125.)  The  party  himself,  because 
of  his  ignorance  of  the  proper  mode  of  conducting  a  case^ 
is  allowed  even  greater  latitude.  (Per  Holroyd,  J.,  in 
Hodgson  v.  Scarlett,  1  B.  &  Aid.  244.)  Any  observation 
made  by  one  of  the  jury  during  the  trial  is  equally  privi- 
leged, provided  it  is  pertinent  to  the  inquiry.  {R.  v. 
Skinner,  Loflft,  55.)  And  so  is  any  presentment  by  a  grand 
jury.     {Little  v.  Pomeroy,  Ir.  R.  7  C.  L.  50.) 

Illustrations. 

A.  woman  was  charged  before  a  court  of  petty  sessions  with  administering  drugv 
to  the  inmates  of  the  plaintiffs  house  in  order  to  facilitate  the  commission  of  a 
burglary  there.  The  plaintiff  was  the  prosecutor,  and  the  defendant,  who  was  a 
solicitor,  appeared  for  the  defence  of  the  woman.  It  was  admitted  that  she  had 
been  at  the  plaintiffs  house  on  the  evening  before  the  burglary ;  and  there  was 
some  evidence,  though  very  slight,  that  a  narcotic  drug  had  been  administered 
to  the  inmates  of  the  plaintiffs  house  on  that  evening.  During  the  pro- 
ceedings before  the  magistrates  the  defendant,  acting  as  advocate  for  the 
woman,  suggested  that  the  plaintiff  might  be  keeping  drugs  at  his  house  for 
immoral  or  criminal  purposes.  There  was  no  evidence  called  or  tendered 
that  the  plaintiff  kept  any  drugs  in  his  house  at  alL  Held^  that  no  action 
would  lie  against  the  defendant  for  these  words,  as  the  occasion  was  absolutely 
privileged. 

Munster  v.  Lamb,  11  Q.  B.  D.  588 ;  52  L.  J.  a  B.  726;  32  W.  R. 
243 ;  49  L.  T.  252 ;  47  J.  P.  806. 
A  servant  summoned  his  master  before  a  court  of  conscience  for  a  week's  wages. 
The  master  said :  **  He  has  been  transported  before,  and  ought  to  be  transported 
again.  He  has  been  robbing  me  of  nine  quartern  loaves  a  week."  Lord  £Uen- 
borough  held  the  remark  absolutely  privileged,  if  the  master  spoke  them  in  open- 
ing his  defence  to  the  Court ;  but  otherwise  if  he  spoke  them  while  waiting  about 
the  room  and  not  for  the  purpose  of  his  defence. 

Trotman  v.  Dunriy  4  Camp.  211.     [N.B. — The  latter  part  of  the  head- 
note  to  the  report  of  this  case  is  misleading.] 
Plaintiff  made  an  affidavit  in  an  action  he  had  brought  against  defendant  in 
the  King's  Bench.  Defendant  (apparently  conducting  his  own  case)  said  in  Court, 
in  answer  to  this  affidavit :  '  *  It  is  a  false  affidavit,  and  forty  wiiaiesses  will  swear  to 
the  contrary."     Held,  that  no  action  lay  for  these  words. 

Bonlton  v.  Chapman,  (1640)  Sir  W.  Jones,  481 ;  March,  20,  pi.  46. 
A  charge  of  felony  made  by  the  defendant  when  applying  in  due  course  to  a 
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jmtiee  of  the  peace  for  a  warrant  to  apprehend  the  plaintiff  on  that  charge  ia 
absolntely  privileged. 

Bam  ▼.  LanUey,  Hutt.  113. 

See  Johnson  v.  Evans,  3  Esp.  32. 

Wetion  y.  Dobniet,  Cro.  Jac.  432. 

Daneoiter  y.  Eewson,  2  Man.  &  B.  176. 


Witnesses. 

A  witness  in  the  box  is  absolutely  privileged  in  answering 
all  the  questions  asked  him  by  the  counsel  on  either  side ; 
and  even  if  he  volunteers  an  observation  (a  practice  much 
to  be  discouraged) y  still,  if  it  has  reference  to  the  matter 
in  issue,  or  fairly  arises  out  of  any  question  asked  him  by 
counsel,  though  only  going  to  his  credit,  such  observation 
wiD  also  be  privileged.  {Seaman  v.  Netherclifty  1  C.  P.  D- 
540;  2  C.  P.  D.  53  ;  46  L.  J.  C.  P.  128.)  But  a  remark 
made  by  a  witness  in  the  box,  wholly  irrelevant  to  the 
matter  of  inquiry,  uncalled  for  by  any  question  of  counsel, 
and  introduced  by  the  vntness  maliciously  for  his  own  pur- 
poses, would  not  be  privileged,  and  would  also  probably  be 
a  contempt  of  Court.  So,  of  course,  an  observation  made 
by  a  witness  while  waiting  about  the  Court,  before  or  after 
he  has  given  his  evidence,  is  not  privileged.  (Trotman  v. 
Dunn,  4  Camp.  211 ;  Lynam  v.  Gowing,  6  L.  K.  Ir.  269.) 

lUustrations. 

Defendant,  an  expert  in  handwriting,  gave  evidence  in  the  Probate  Court  in 
the  trial  of  Barnes  v.  May,  that,  in  his  opinion,  the  signature  to  the  will  in 
question  was  a  forgery.  The  jury  found  in  favour  of  the  will,  and  the  presiding 
judge  made  some  very  disparaging  remarks  on  defendants  evidence.  Soon  after- 
wdfi  defendant  was  called  as  a  witness  in  favour  of  the  genuineness  of  another 
docoment,  on  a  charge  of  forgery  before  a  magistrate.  In  cross-examination  he 
m  asked  whether  he  had  givm  evidence  in  the  suit  of  Davies  v.  May^  and 
whether  he  had  read  the  judge's  remarks  on  his  evidence.  He  answered,  * '  Yes.*' 
Counael  asked  no  more  questions,  and  defendant  insisted  on  adding,  though  told 
^  the  magistrate  not  to  make  any  further  statement  as  to  Davies  v.  May :  **1 
belieTe  that  wiU  to  be  a  rank  forgery,  and  shall  believe  so  to  the  day  of  my 
^eatL"  One  of  the  attesting  witnesses  to  the  will  brought  an  action  of  slander 
ior  these  words.  Held,  that  the  words  were  spoken  by  defendant  as  a  witness, 
ttid  had  reference  to  the  inquiry  before  the  magistrate,  aa  they  tended  to  justify 

a  2 


228  OCCASIONS  ABSOLUTELY  PRIVILEGED. 

the  defendant,  whose  credit  as  a  witness  had  been  impugned ;  and  the  defendant 
was  therefore  absolutely  privileged. 

Seaman  v.  NethercUft,  1  0.  P.  D.  640 ;  45  L.  J.  C.  P.  798 ;  24  W.  B. 

884;  34  L.  T.  878;  (C.  A.)  2  C.  P.  D.  63;  46  L.  J.  C.  P.  128 ;  25 

W.  E.  169 ;  36  L.  T.  784. 

Befkmatory  communications  made  by  witnesses  or  officials  to  a  court-martial, 

or  to  a  court  of  inquiry  instituted  under  articles  of  war,  are  absolutely  privileged. 

Keighley  v.  Bdl,  4  F.  &  F.  763. 

Dawhifu  V.  Lord  Bokehy,  L.  E.  8  a  B.  266 ;  42  L.  J.  Q.  B.  63 ;  21 

W.  E.  644;  4  F.  &  F.  806;  28  L.  T.  134;  L.  E.  7  H.  L.  744 ;  45 

L.  J.  Q.  B.  8 ;     3  W.  E.  931 ;  33  L.  T.  196. 

A  letter  written  privately  to  the  judge  to  inHuence  his  decision,  whether  by  a 

party,  or  a  witness,  or  anyone  else,  is  not  privileged.    It  is  indeed  a  contempt 

of  Court. 

Gould  V.  Hulme,  3  0.  &  P.  626. 


Documents  used  in  Judicial  Proceedings. 

All  documents  necessary  to  or  properly  used  in  a  judicial 
proceeding  are  absolutely  privileged:  e.g.,  all  pleadings 
delivered  or  afl&davits  sworn  in  the  course  of  a  judicial  pro- 
ceeding before  a  Court  of  competent  jurisdiction.  {Revis  v. 
Smith,  18  C.  B.  126  ;  25  L.  J.  C.  P.  195 ;  Henderson  v. 
Broomhead,  4  H.  &  N.  569 ;  28  L.  J.  Ex.  360 ;  5  Jur. 
N.  S.  1175.)  So  is  any  indorsement  on  a  writ.  {Lord 
Beauchamps  v.  Sir  R.  Croft,  Dyer,  285  a.)  So  is  the  official 
record  of  any  judicial  proceeding  even  though  inaccurately 
or  improperly  entered.  (MacCabe  v.  Joynt,  (1901)  2  Ir.  R. 
115.)  But  a  report  of  a  judicial  proceeding  is  not  a  docu- 
ment in  the  case  and  the  privilege  attaching  to  it  is  only 
•qualified.     (See  post  Chap.  XI.) 

The  only  exception  is  where  an  affidavit  is  sworn  before  a  Court 
that  has  no  jurisdiction  in  the  matter,  and  no  power  to  entertain 
the  proceeding.  (Buckley  v.  Wood,  4  Rep.  14  a ;  Cro.  Eliz.  280 ; 
R.  V.  Salisbury y  1  Ld.  Raym.  341 ;  Moloney  v.  Bartley,  8  Camp,  at 
p.  212  ;  Lewis  v.  Levy,  E.  B.  &  E.  554 ;  27  L.  J.  Q.  B.  282 ;  4  Jur. 
N.  8.  970.)  In  all  other  cases  the  plaintiff's  only  remedy  is  to 
indict  the  deponent  for  perjury.  (Doyle  v.  O'Doherty,  Car.  &  M. 
418;  Asiley  v.  Younge,  2  Burr.  807.)  The  Court  will,  however, 
sometimes  order  scandalous  matter  in  such  an  affidavit  to  be 
expunged.     (Christie  v.  Christie,  L.  R.  8  Ch.  499;  42  L.  J.  Ch. 
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544 ;  21  W.  R  493 ;  28  L.  T.  607.)  Bat,  even  for  matter  thus 
expanged,  no  action  can  be  brought.  (Kennedy  v.  HiUiard,  10 
b.  C.  L.  R.  195 ;  1  L.  T.  78.) 

lUtutrations. 

No  action  of  libel  can  be  maintained  against  a  plaintiff  for  signing  judgment 
in  an  action,  even  though  such  judgment  be  subsequently  set  aside,  as  being 
irragnlar  or  contrary  to  good  faith.     ''  The  procuring  by  the  plaintiff  of  the 
entry  of  the  judgment  upon  the  rolls  of  the  Court  cannot  amount  to  an  actionable 
publication  of  a  libel.''    Nor  can  the  subsequent  docketing  and  registration  of 
BDch  judgment  in  the  official  books  of  any  statutory  Begistry. 
McLaughlin  v.  Doey,  32  L.  E.  Ir.  518,  628. 
MacCale  v.  Joynt,  (1901)  2  Ir.  E.  115. 
No  action  lay  for  defamatory  expressions  contained  in  a  bill  in  Chancery ; 

Hare  v.  Mellers,  3  Leon.  138,  163;  as  explained  by  Pollock,  B.,  16 
Q.  B.  D.  at  p.  113; 
or  in  any  pleading  or  proceeding  in  an  ecclesiastical  court ; 

Weston  y.  Dohniet,  Cro.  Jac.  432 ; 
or  in  articles  of  the  peace. 

CuUer  y.  Dixon,  4  Eep.  14  a. 
Statements  contained  in  the  judgment  of  a  court-martial,  or  in  the  report  of  a 
military  court  of  inquiry,  are  absolutely  priyileged. 

Jekyll  V.  Sir  John  Moore,  2  B.  &  P.  N.  E.  341 ;  6  Esp.  63. 
Home  y.  Bentinek,  2  B.  ft  B.  130 ;  4  Moore,  563. 
Oliver  y.  Beniinck,  3  Taunt.  456. 
So  also  are  statements  contained  in  a  written  declaration  handed  in  by  a 
vihiess  who  giyes  eyidenoe  before  a  court-martial. 

Dawkins  y.  Lord  Bohehy,  L.  E.  7  H.  L.  744 ;  45  L.  J.  Q.  B.  8 ;  2S 
W.  E.  931 ;  33  L.  T.  196. 
No  action  will  lie  for  defamatory  expressions  against  a  third  party,  contained  I 

in  an  affidayit  made  and  used  in  the  proceedings  in  a  cause,  though  such  state-  ! 

menta  be  fal  se,  to  the  knowledge  of  the  party  making  them,  and  introduced  out  I 

of  malice. 

Henderson  y.  Broomhead,  28  L.  J.  Ex.  360;  4  H.  ft  N.  569;  5  Jur. 

N.  S.  1175. 
AtHey  y.  Tounge,  2  Burr.  807 ;  2  Ld.  Kenyon,  536. 
Bevis  y.  Smith,  18  C.  B.  126 ;  25  L.  J.  C.  P.  195 ;  2  Jur.  N.  8.  614. 
Oompas  y.  White^  (1889)  6  Times  L.  E.  20. 
Hartsock  y.  Beddiek,  6  Blackl  (Indiana),  255. 
The  defendant  exhibited  a  bill  in  the  Star  Chamber  charging  the  plaintiff^ 
mfer  alia,  with  procoring  murders  and  piracies,  and  for  maintaining  murderers 
ttid  pirates,  charges  oyer  which  the  Star  Chamber  had  no  jurisdiction.    Held, 
tiiat  for  so  much  of  the  bill  as  contained  matter  which  was  "  not  examinable  in 
tbe  aaid  Court,  an  action  on  the  case  lies ;  for  that  cannot  be  in  a  course  of  M 

JMtioe."  ^ 

Buckley  y.  Wood,  4  Eep.  14  a ;  Cro.  Eliz.  230. 
Thorn  y.  Blanchard,  5  Johns.  508. 
Statements  contained  in  objections  carried  in  against  a  solicitor's  biU  of  costs. 
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in  proceedings  before  a  Master  of  the  Supreme  Court  under  Order  LXV .  r.  27  (S9) 
are  absolutely  privileged. 

Pedley  and  May  v.  MorrU,  61  L.  J.  a  B.  21 ;  40  W.  B.  42 ;  65  Ij,  T. 
626. 
So  are  statements  made  under  s.  4,  sub-s.  2,  of  the  Lunacy  Act,  1890,  in 
the  particulars  given  in  the  form  required  by  the  Act,  upon  an  application  to  a 
justice  of  the  peace,  or  other  judicial  authority,  for  a  detention  order. 

Hodton  V.  Pare,  (1899)  1  a  B.  455;  68  L.  J.  Q.  B.  309;  47  W.  R. 
241;  SOL.  T.  13. 
A  letter  of  complaint  against  a  solicitor  in  respect  of  his  professional  conduct, 
with  affidavit  of  alleged  charges  attached,  forwarded  to  the  Begistrar  of  the 
Licorporated  Law  Society  in  accordance  with  Form  1  in  the  Schedule  of  the 
Bules  under  the  Solicitors  Act,  1888,  is  a  step  in  a  judicial  proceeding,  and  the 
statements  contained  in  such  letter  and  affidavit  are  absolutely  privileged. 
Lilley  v.  Bo7iey,  (1892)  61  L.  J.  Q.  B.  727 ;  8  Times  L.  R.  642. 

But  the  proceeding  must  be  in  its  nature  judicial — ^that 
is,  it  must  be  either  the  adjudication  and  determination  by 
a  competent  tribunal  of  the  legal  rights  of  the  parties  before 
it,  or  some  necessary  step  preliminary  thereto. 

lUustrations. 

The  London  County  Council  is  not  a  Court :  no  judicial  business  was  trans- 
ferred to  it  (see  s.  78,  sub-s.  2,  of  the  Local  Government  Act,  1888).  When. 
it  is  discussing  the  advisability  of  granting  a  music  and  dancing  licence,  it  is 
dealing  with  the  administrative  business  of  the  county :  it  is  not  acting  judicially. 
Hence,  the  remarks  made  by  a  county  councillor  during  such  a  discussion  are 
not  absolutely  privileged. 

Boyal  Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409  ; 
40  W.  B.  450;  66  L.  T.  513 ;  56  J.  P.  404. 
When  a  grand  jury  is  dealing  with  the  fiscal  business  of  the  county,  a  state- 
ment made  by  one  of  their  number,  impugning  the  solvency  of  a  proposed  road- 
contractor,  is  privileged,  but  not  absolutely  privileged. 
Little  V.  Pomeroy,  Lr.  B.  7  C.  L.  50. 
The  service  on  a  debtor  of  a  notice  under  the  Canadian  Insolvent  Act  of  1869, 
demanding  payment  of  a  debt,  though  an  important  piece  of  evidence,  should 
bankruptcy  proceedings  follow,  is  not  in  itself  a  judicial  proceeding ;  and  the 
delivery  of  such  a  notice  to  a  lawyer's  clerk  for  service  is  a  privileged,  but  not  an 
absolutely  privileged,  publication. 

Bank  of  British  North  America  v.  Strotig,  1  App.  Cas.  307  ;  34  L.  T. 
627. 
It  is  submitted  that  a  case  laid  before  counsel  for  his  opinion  is  not  absolutely 
privileged ;  at  all  events,  if  no  writ  be  yet  issued. 

Minter  v.  Brochnan,  May  23rd,  1895  (not  reported). 
An  affidavit  made  voluntanly  when  no  cause  is  pending,  or  made  coram  non 
judice,  is  not  privileged  as  a  judicial  proceeding. 
Moloney  v.  Bartley,  3  Camp.  210. 


ACTS  OF  STATE.  281 

An  attoiiie7*8  bill  of  ooetB  is  in  no  sense  a  judicial  prooeeding»  though  delivered 
under  a  judge's  order,  and  no  privilege  can  be  claimed  for  it. 
BrtOon  v.  DownM,  1  F.  &  F.  668. 

(iii.)  Acts  of  State. 

A  similar  immunity,  resting  also  on  obvious  grounds  of 
public  policy,  is  accorded  to  all  reports  made  by  a  military 
officer  to  bis  military  superiors  in  tbe  course  of  bis  duty, 
and  to  evidence  given  by  any  military  man  to  a  court  mar- 
tial or  other  military  court  of  inquiry  ;  it  being  essential  to 
the  welfare  and  safety  of  the  State  that  military  discipline 
should  be  maintained  without  any  interference  by  civil 
tribunals.  In  short,  ^'  all  acts  done  in  the  honest  exercise 
of  military  authority  are  privileged.'.'  The  law  is  the 
same  as  to  the  navy.  Naval  and  military  matters  are 
for  naval  and  military  tribunals  to  determine,  and  not  the 
ordinary  civil  courts.  (Hart  v.  Gumpachy  L.  R.  4  P.  C. 
439 ;  9  Moore  P.  C.  C.  N.  S.  241 ;  42  L.  J.  P.  C.  25 ;  21 
W.  R.  365 ;  Dawkins  v.  Lord  Pavlet,  L.  R.  5  Q.  B.  94 ; 
39  L.  J.  Q.  B.  63 ;  18  W.  R.  336 ;  21  L.  T.  584 ;  Daw- 
iww  v.  Lord  Roheby,  L.  R.  7  H.  L.  744 ;  45  L.  J.  Q.  B. 
8;  23  W.  R.  931;  33  L.  T.  196;  4  F.  &  F.  806; 
Att.'Gen.  of  the  Cape  of  Good  Hope  v.  Van  BeeneUy  (1904) 
A.  C.  114 1  73  L.  J.  P.  C.  13 ;  89  L.  T.  591.)  A  similarly 
absolute  privilege  extends  to  all  acts  of  State,  and  to  the 
official  notification  thereof  in  the  London  Gazette^  to  all  State 
papers,  and  to  all  advice  given  to  the  Crown  by  its  ministers. 

lUuBtratiom. 

A  militarj  court  of  inqidry  may  not  be  strictly  a  judicial  tribunal,  but  where 
•Qfik  court  baa  been  assembled  under  the  orders  of  the  General  Commandiug-in- 
Cbief  in  conformity  with  the  King's  Begulations  for  the  government  of  the 
umy,  a  witness  who  gives  evidence  thereat  stands  in  the  same  situation  as  a 
vitness  giving  evidence  before  a  judicial  tribunal,  and  all  statements  made  by 
Ikim  thereat,  whether  orally  or  in  writing,  having  reference  to  the  subject  of  the 
inquiiy,  are  absolutely  privileged. 

Dawkim  v.  Lord  Rokehy,  L.  E.  7  H.  L.  744 ;  45  L.  J.  Q.  B.  8 ;  23 

W.  B.  931 ;  33  L.  T.  196 ;  in  the  Exch.  Ch.  L.  R  8  Q.  B.  255. 
And  see  Keighley  v.  Bdl,  4  P.  &  F.  763. 
So  also  are  statements  contained  in  the  report  made  by  the  presiding  officer  of 
<ooh  a  court  to  the  Commander-in-Chief. 

Home  V.  Bentinck,  2  B.  &  B.  130;  4  Moore,  563. 
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The  defendant  being  the  plaintifF's  superior  officer,  in  the  course  of  his  military 
duty  forwarded  to  the  Adjutant-Qeneral  certain  letters  written  by  the  plaintiff, 
and  at  the  same  time,  also  in  accordance  with  his  military  duty,  reported  to  the 
Commander-in-Chief  on  the  contents  of  such  letters,  using  words  defamatory  of 
the  plaintiff.  It  was  alleged  that  the  defendant  did  so  maliciously,  and  without 
any  reasonable,  probable,  or  justifiable  cause,  and  not  in  the  bond  fide  discharge  of 
his  duty  as  the  plaintiff's  superior  officer.  Beldy  on  demurrer,  by  the  majority  of 
the  Court  of  Q.  B.  (Mellor  and  Lush,  JJ.),  that  such  reports  being  made  in  the 
course  of  military  duty  were  absolutely  privileged,  and  that  the  civil  courts  had 
no  jurisdiction  over  such  purely  military  matters.  Cockbum,  C.  J.,  dissented, 
on  the  grounds  that  it  never  could  be  the  duty  of  a  military  officer  falsely,  mali- 
ciously, and  without  reasonable  and  probable  cause  to  libel  his  fellow-officer ; 
that  the  courts  of  common  law  have  jurisdiction  over  all  wilful  and  unjust  abuse 
of  military  authority ;  and  that  it  would  not  in  any  way  be  destructive  of  military 
discipline  or  of  the  efficiency  of  the  army  to  submit  questions  of  malicious 
oppression  to  the  opinion  of  a  jury. 

Dawkins  v.  L<yrd  Paulet,  L.  E.  5  Q.  B.  94  ;  39  L.  J.  Q.  B.  53 ;  18 
W.  R  336 ;  21  L.  T.  584. 

[N.B. — There  was  no  appeal  in  this  case.  The  arguments  of  Cockbum,  C.  J., 
deserve  the  most  careful  attention.  In  Datuh'ns  v.  Lord  Bokeby,  supra ,  the 
decision  of  the  House  of  Lords  turned  entirely  on  the  fact  that  the  defendant  was 
a  witness  in  a  proceeding  of  a  judicial  nature.  Neither  Kelly,  C.B.,  nor  any  of 
the  Law  Lords  (except  perhaps  Lord  Penzance),  rest  their  judgment  on  the 
incompetency  of  a  court  of  common  law  to  inquire  into  purely  military  matters. 
The  Court  of  Exchequer  Chamber  no  doubt  express  an  opinion  that  **  questions 
of  military  discipline  and  military  duty  alone  are  cognisable  only  by  a  military 
court,  and  not  by  a  court  of  law."  (L.  R.  8  Q.  B.  271.)  But  after  referring  to 
"  the  eloquent  and  powerful  reasoning  of  Cockbum,  C.J.,  in  Dawkins  v.  Lord 
F.  Paulet"  the  Court  goes  on  to  express  its  satisfaction  that  the  question  "is 
yet  open  to  final  consideration  before  a  court  of  the  last  resort."  However,  in  a 
court  of  firat  instance,  at  all  events,  it  must  now  be  taken  to  be  the  law  tiiat 
the  civil  courts  of  common  law  can  take  no  cognisance  of  purely  military  or 
purely  naval  matters  {Sutton  v.  Johnstone,  (1785)  1  T.  R  493 ;  Grant  v.  Ooidd 
(1792)  2  Hen.  Bl.  69;  Banvis  v.  Keppel,  (1766)  2  Wils.  314);  but  wherever  the 
civil  rights  of  a  person  in  the  military  or  naval  service  are  affected  by  any 
alleged  oppression  or  injustice  at  the  hands  of  his  superior  officers,  or  any  illegal 
action  on  the  part  of  a  military  or  naval  tribunal,  there  the  civil  courts  may 
interfere.  {Be  Mansergh,  1  B.  &  S.  400 ;  30  L.  J.  Q.  B.  296 ;  Warden  v.  Bailey y 
4  Taunt.  67.)] 

But  private  letters  written  by  the  commanding  officer  of  the  regiment  to  his 
immediate  superior  on  military  matters,  as  distinct  from  his  official  reports,  are 
not  absolutely  privileged ;  the  question  of  malice  should  be  left  to  the  ixxry. 
Dickson  V.  Earl  of  WilUyii,  1  F.  &  F.  419. 
Dickson  v.  Combermere,  3  F.  &  F.  527. 

[N.B. — If  this  be  not  the  distinction,  these  cases  must  be  taken  to  be  overruled 
by  the  cases  cited  above.    See  L.  B.  8  Q.  B.  272-3.] 

By  a  general  order  it  was  declared  that  all  imemployed  Indian  officers  ineligible 
for  public  employment  by  reason  of  misconduct  or  physical  or  mental  inefficiency 
should  be  removed  to  the  pension  list.     Under  this  order  the  plaintiff  was 
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removed  to  the  penflion  list  and  a  notification  of  such  removal  was  published  in 
the  Indian  Oazette,  Held,  on  demurrer,  that  no  action  lay  either  for  the  removal 
of  the  plaintiff,  or  for  the  official  publication  of  the  fact :  although  special  damage 
alleged. 

Grant  v.  Secretary  of  State  for  India,  2  C.  P.  D.  445 ;  25  W.  R  848  ; 

37  L.  T.  188. 
See  Doss  v.  Secretary  of  State  far  India  in  Council,  L.  B.  19  Eq.  509  ; 

23  W.  B.  773 ;  32  L.  T.  294. 
And  Oliver  v.  Lord  Wm.  Bentinck,  3  Taunt.  456. 
A.  petition  to  the  King  is  absolutely  privileged. 

Hare  v.  Mellers,  3  Leon.  138,  163. 
Any  oommunication  relating  to  State  matters  made  by  one  officer  of  State  to 
Another  in  the  course  of  his  official  duty  is  absolutely  privileged,  and  cannot  be 
inade  the  subject  of  an  action  for  libeL 

ChatterUm  v.  Secretary  of  State  for  India  in  Council,  (1895)  2  Q.  B. 
189 ;  64  L.  J.  Q.  B.  676 ;  72  L.  T.  858 ;  59  J.  P.  596. 


CHAPTER  X. 

QUALIFIED    PRIVILEGE. 

We  now  pass  to  the  consideration  of  those  occasions 
which  aflford  the  defendant  a  qualified  privilege  only;  i.e.y 
to  cases  in  which  it  is  open  to  the  plaintiff  to  destroy  the 
primd  fade  privilege  arising  out  of  the  occasion  by  showing 
that  the  defendant  acted  from  an  improper  motive. 

Occasions  of  qualified  privilege  may  be  grouped  under 
four  heads : 

I.  Where  it  is  the  duty  of  the  defendant  to  make  a 
communication  to  another  person  who  has  an 
interest  in  the  subject-matter  of  the  communica- 
tion, or  some  duty  in  connection  with  it. 

n.  Where  the  defendant  has  an  interest  in  the  subject- 
matter  of  the  communication!  and  the  person  to 
whom  the  communication  is  made  has  a  corre- 
sponding interest,  or  some  duty  in  connection  with 
the  matter. 

in.  Communications  made  in  self-defence,  &c. 

IV.  Fair  and  accurate  reports  of  the  proceedings  of  any 
Court  of  Justice,  or  of  Parliament,  or  of  a  public 
meeting. 

Fair  comments  on  matters  of  public  interest,  which  are 
sometimes  treated  as  a  fifth  class  of  privileged  communica- 
tions, have  been  already  dealt  with  in  Chapter  VIII.,  anUf 
pp.  184 — 214.  Privileged  reports  are  discussed  in  the  next 
chapter.  This  chapter  is  confined  to  occasions  on  which  a 
qualified  privilege  arises  from  duty  or  common  interest,  or 
self-defence. 

"  The  reason   for  holding  any  occasion    privileged  is 
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common  convenience  and  welfare  of  society,  and  it  is  obvious 
that  no  definite  line  can  be  so  drawn  as  to  mark  off  with  pre- 
cision those  occasions  which  are  privileged,  and  separate 
them  from  those  which  are  not."  (Per  Lindley,  L.  J.,  in  Stuart 
V.  Bdl,  (1891)  2  Q.  B.  at  p.  846.)  But  the  canon  or  guiding 
principle  is  clear.  It  is  thus  stated  by  Lord  Campbell,  O.J., 
in  Harrison  v.  Bush^  5  E.  &  B.  at  p.  348 ;  25  L.  J.  Q.  B. 
at  p.  29  :— 

"  A  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest^ 
or  in  reference  to  which  he  has  a  duty^  is  privileged,  if  made 
to  a  person  having  a  corresponding  interest  or  dutyy  although 
it  contain  criminatory  matter,  which,  without  this  privilege, 
would  be  slanderous  and  actionable." 

But  the  duty  or  interest  on  which  the  privilege  is  founded 
must  exist.  It  is  not  enough  for  the  defendant  honestly  to 
believe  that  a  duty  or  interest  exists.  It  is  true  that  the 
judge  on  a  question  of  privilege  always  looks  at  the  sur- 
rounding circumstances  as  they  appeared  to  the  defendant 
at  the  date  of  the  publication,  and  not  at  the  actual  facts  as 
proved  at  the  trial.  '^  The  true  mode  of  judging  upon  the 
'question  is  to  put  oneself  as  much  as  possible  in  the  position 
of  the  defendant."  (Per  Kay,  L.J.,  (1891)  2  Q.  B.  at 
p.  359.)  But  if  the  judge  holds  that  the  surrounding  cir- 
cumstances, as  they  then  appeared,  did  not  make  it  the  duty 
of  the  defendant  to  act  as  he  did,  then  the  fact  that  the 
defendant  honestly  believed  that  he  was  discharging  a  moral 
or  social  duty  is  immaterial.  (See  Stuart  v.  Belly  (1891)  2 
Q.  B.  at  pp.  349,  356,  358.)  So,  again,  it  is  immaterial 
that  the  defendant,  reasonably  or  unreasonably,  believed 
that  the  person  to  whom  he  made  the  communication  had 
some  duty  or  interest  with  regard  to  its  subject-matter ;  if 
such  person  had  in  fact  no  such  duty  or  interest,  the  defence 
of  privilege  fails.  {Hebditch  v.  Macllwaine  and  othersy  (1894) 
2  Q.  B.  54 ;  63  L.  J.  Q.  B.  587.)  In  short,  the  defendant's 
^na  fides  is  never  an  element  in  the  question  whether  a 
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particular  occasion  is  or  is  not  privileged.  No  distinction 
can  be  drawn  between  one  class  of  privileged  communica- 
tions  and  another  in  this  respect.  {Jenoure  v.  Bdmege^ 
(1891)  A.  C.  73 ;  60  L.  J.  P.  C.  11.)  As  soon  as  the  judge 
rules  that  the  occasion  is  privileged,  then,  but  not  till  then, 
it  becomes  material  to  inquire  into  the  motives  of  the 
defendant,  and  to  ask  whether  he  honestly  believed  in  the 
truth  of  what  he  stated.  '^  That  the  defendant  acted  under 
a  sense  of  duty,  though  important  on  the  question  of  malice, 
is  not,  I  think,  relevant  to  the  question  whether  the  occasion 
was  or  was  not  privileged.  That  question  does  not  depend 
on  the  defendant's  belief,  but  on  whether  he  was  right  or 
mistaken  in  that  belief."  (Per  Lindley,  L.J.,  in  Stuart  v. 
Bell,  (1891)  2  Q.  B.  at  p.  349,  cited  with  approval  by  Lord 
Esher,  M.R.,  in  Hebditch  v.  Macllwaine  and  others^  (1894) 
2  Q.  B.  at  pp.  60,  61.) 

'*  It  is  for  the  defendant  to  prove  that  the  occasion  was  privileged. 
If  the  defendant  does  so,  the  burden  of  showing  actual  malice  is 
cast  upon  the  plaintiff;  but,  unless  the  defendant  does  so,  the 
plaintiff  is  not  called  upon  to  prove  actual  malice.  The  question 
whether  the  occasion  is  privileged,  if  the  facts  are  not  in  dispute,, 
is  a  question  of  law  only,  for  the  judge,  not  for  the  jury.  If  there 
are  questions  of  fact  in  dispute  upon  which  this  question  depends,, 
they  must  be  left  to  the  jury ;  but  when  the  jury  have  found  the 
facts,  it  is  for  the  judge  to  say  whether  they  constitute  a  privileged 
occasion."  (Per  Lord  Esher,  M.B.,  in  Hebditch  v.  Macllwaine  and 
others,  (1894)  2  Q.  B.  at  p.  58.) 
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L  Where  it  is  the  duty  op  the  defendant  to  make  a 

COMMUNICATION  TO  ANOTHER  PERSON  WHO  HAS  AN  IN- 
TEREST IN  THE  SUBJECT-MATTER  OF  THE  COMMUNICATION, 
OR  SOME  DUTY  IN   CONNECTION  WITH   IT. 

The  word  "duty"  in  this  connection  '* cannot  be  confined 
to  legal  duties,  which  may  be  enforced  by  indictment,  action, 
or  mandamitSj  but  must  include  moral  and  social  duties  of 
imperfect  obligation."  (Per  Lord  Campbell,  C.J.,  in 
Harrison  v.  Bush,  5  E.  &  B.  at  p.  349  ;  25  L.  J.  Q.  B. 
at  p.  29.)  It  is  for  the  judge  to  decide  whether  such  a  duty 
exists  or  not.  A  legal  duty  is  one  which  is  imposed  by  the 
common  law  or  created  by  statute.  '^  The  question  of  moral 
or  social  duty  being  for  the  judge,  each  judge  must  decide 
it  as  best  he  can  for  himself.  I  take  moral  or  social  duty 
to  mean  a  duty  recognised  by  English  people  of  ordinary 
intelligence  and  moral  principle,  but  at  the  same  time  not 
a  duty  enforceable  by  legal  proceedings,  whether  civil  or 
criminal."  (Per  Lindley,  L.J.,  in  Stmrt  v.  Bell,  (1891) 
2  Q.  B.  at  p.  350.) 

In  deciding  whether  such  a  duty  exists  or  not,  the  most 
important  question  to  be  considered  is  this :  Did  the 
defendant  make  the  communication  in  answer  to  an  inquiry 
or  was  it  volunteered  ?  Hence  cases  under  this  head  of 
privilege  naturally  fall  into  two  classes  : — 

A.  Statements  made  in  answer  to  inquiry. 

B.  Statements  not  in  answer  to  a  previous  inquiry. 

The  defence  of  privilege  is  open  to  a  defendant  in  all  actions 
on  the  case  for  words  causing  damage  {Wren  v.  WeUd,  (1869) 
L.  R.  4  Q.  B.  at  p.  737 ;  Halsey  v.  Brotherhood,  (1881)  19 
Ch.  D.  at  p.  388),  except  in  an  action  for  threats  by  a 
patentee  under  s.  32  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1888,  {Skinner  <&  Co.  v.  Shew  &  Co.,  (1893)  1  Ch. 
413;  62  L.  J.  Ch.  196 ;   41  W.  R.  217 ;  67  L.  T.  696). 
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k.  Statements  made  in  answer  to  inquiry. 

Characters  of  Servants. 

The  instance  that  occurs  most  frequently  in  ordinary  life 
of  a  privileged  communication  made  in  pursuance  of  a  social 
duty  is  where  the  defendant  is  asked  as  to  the  character  of 
his  former  servant,  by  one  to  whom  the  servant  has  applied 
for  a  situation.  A  duty  is  thereby  cast  upon  the  former 
master  to  state  fully  and  honestly  all  that  he  knows  either 
for  or  against  the  servant ;  and  any  communication,  made 
in  the  performance  of  this  duty,  is  clearly  privileged  for  the 
sake  of  the  common  convenience  of  society,  even  though  it 
should  turn  out  that  the  former  master  was  mistaken  in 
some  of  his  statements.  {Edmondson  v.  Stephenson  et.  ux.y 
(1766)  Buller's  N.  P.  8.) 

No  one  is  bound  to  give  a  character  to  his  servant  when  asked 
for  it.  {Carrol  v.  Bird,  8  Esp.  201.)  The  old  statute  6  Eliz.  c.  4, 
which  required  a  master  in  certain  cases  to  satisfy  two  justices  of 
the  peace  that  he  had  reasonable  and  sufficient  cause  for  putting 
away  his  servant,  had  long  been  obsolete,  and  now  is  wholly 
repealed  by  the  38  &  89  Vict.  c.  86,  s.  17.  But  if  any  character 
is  given,  it  must  be  such  as  the  master  honestly  believes  to  be  true. 
Of  course,  the  mere  fact  that  at  the  trial  the  master  does  not 
attempt  to  prove  that  his  words  were  literally  true  is  immaterial ; 
that  is  no  evidence  of  malice.  (See  post,  p.  888.)  But  if  out  of 
anger,  or  any  ill-feeling  against  the  servant,  or  from  a  desire  to 
retain  her  in  his  own  service,  he  gives  her  a  bad  character  when  he 
knows  that  she  deserves  a  good  one,  he  is  acting  maliciously,  and 
all  privilege  is  lost.  So  if  from  any  wrong  motive,  he  makes  state- 
ments about  her  character  or  her  work  which  he  does  not  know  to 
be  true,  careless  whether  they  are  true  or  false,  such  recklessness 
is  tantamount  to  malice,  and  takes  the  case  out  of  the  privilege. 

Other  Answers  to  Inquiries. 

The  rule  which  applies  to  characters  of  servants  governs 
all  other  answers  to  confidential  inquiries.  '*  There  is  no 
reason  why  any  greater  protection  should  be  given  to  a 
communication  made  in  answer  to  an  inquiry  with  reference 
to  a  servant's  character,  than  to  any  other  communication 


AN8WEB8  TO  INQUIRIES.  28» 

made  from  a  sense  of  duty,  legal,  moral,  or  social."  (Per 
Lord  Macnaghten,  in  Jenoure  v.  Delmege^  (1891)  A.  C.  at  p.  78.) 

^^  If  a  person  who  is  thinking  of  dealing  with  another  in 
any  matter  of  business  asks  a  question  about  his  character 
from  some  one  who  has  means  of  knowledge,  it  is  for  the 
interests  of  society  that  the  question  should  be  answered ; 
and  if  answered  b(md  fide  and  without  malice,  the  answer  is 
a  privileged  communication."  (Per  Brett,  L.J.,  in  Waller 
V.  Loch,  7  Q.  B.  D.  622 ;  51  L.  J.  Q.  B.  274 ;  30  W.  R.  18  ; 
45  L.  T.  242.)  '*  Every  one  owes  it  as  a  duty  to  his  fellow 
men  to  state  what  he  knows  about  a  person  when  inquiry 
is  made."  (Per  Grove,  J.,  in  Robshaw  v.  Smith,  38  L.  T. 
at  p.  424.)  But  the  inquiry  must  be  made  by  a  person  who 
has  a  legitimate  interest  in  the  matter,  and,  therefore,  a 
right  to  the  information  for  which  he  applies.  Mere  idle 
gossip  has  no  privilege. 

So,  too,  it  is  a  duty  every  one  owes  to  society  to  assist  in 
the  discovery  of  any  crime,  dishonesty,  or  misconduct,  and 
to  afford  all  information  which  will  lead  to  the  detection 
of  the  culprit.  **  It  is  a  perfectly  privileged  communication 
if  a  party  who  is  interested  in  discovering  a  wrong-doer 
comes  and  makes  inquiries,  and  a  person  in  answer  makes 
a  discovery  or  a  bond  fide  communication  which  he  knows 
or  beUeves  to  be  true,  although  it  may  possibly  aflfect  the 
character  of  a  third  person."  (Per  Parke,  B.,  in  Kine  v. 
SewM,  3  M.  &  W.  802.) 

When  once  such  a  confidential  inquiry  is  set  on  foot, 
all  subsequent  interviews  between  the  parties  will  be  privi- 
leged, so  long  as  what  takes  place  thereat  is  still  relevant  to 
the  original  inquiry.  And  it  is  a  question  for  the  jury  whether 
any  further  communication,  though  apparently  casual  and 
voluntary,  did  not  take  place  under  the  confidential  relation 
abeady  established.  {Beatson  v.  Skene,  5  H.  &  N.  838  ;  29 
L.  J.  Ex.  430 ;  Hopwood  v.  Thorn,  8  C.  B.  293 ;  19  L.  J. 
C.  P.  94;  Wallace  v.  Carroll,  11  Ir.  C.  L.  R.  485.) 

But  the  defendant's  answer  must  always  be  pertinent  to 
the  inquiry.     He  must  not  wander  off  into  matters  wholly 
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unconnected  with  the  question.  If  he  is  asked  the  plain- 
tiff's name  or  address,  he  must  not  commence  to  disparage 
the  plaintiff's  credit,  conduct,  family,  or  wares.  The  reply 
must  be  an  answer  to  the  question,  or  reasonably  induced 
thereby,  and  not  irrelevant  information  gratuitously  volun- 
teered. {Southam  v.  Aliens  Sir  T.  Baym.  231 ;  Huntley  v. 
Ward,  6  C.  B.  N.  S.  514.) 

lUugtrations, 

Statements  made  by  a  servant  in  answer  to  inquiries  made  by  her  misti^ss 
with  reference  to  the  conduct  and  character  of  another  servant,  are  privileged. 
Mead  v.  Hughea  and  wife,  (1691)  7  Times  L.  B.  291. 

If  A.  is  about  to  have  dealings  with  B.,  but  first  comes  to  C.  and  confiden- 
tially asks  him  his  opinion  of  B.,  C.'s  answer  is  privileged.  "  Everyone  is  quite 
at  liberty  to  state  his  opinion  IxmA  fide  of  the  respectability  of  a  party  thus 
inquired  about."    Per  Lord  Denman  in 

SUyrey  v.  Challanda,  8  0.  &  P.  234. 

So  if  the  owner  of  a  vacant  farm  ask  me  as  to  the  character  of  a  person  who 
is  applying  to  become  his  tenant,  it  is  my  duty  to  tell  him  what  I  know  about 
that  person. 

If  a  friend  of  mine  comes  down  into  the  country  to  live  near  me,  and  asks  me 
which  of  the  local  doctors  or  tradesmen  he  should  employ,  the  advice  which  I 
give  him  in  answer  to  his  question  is  privileged. 

A  husband  asked  a  medical  man  to  see  his  wife  and  ascertain  her  mental  con- 
dition. He  reported  to  the  husband  that  she  was  insane.  Held,  a  privileged 
communication. 

Weldon  v.  Winslow,  Timee,  March  14th  to  19th,  1884. 

Both  the  Marquis  of  Anglesey  and  his  agent  told  the  defendant,  the  tenant  of 
Haywood  Park  Farm,  to  inform  them  if  he  saw  or  heard  anything  wrong 
respectiDg  the  game.  The  defendant  heard  that  the  gamekeeper  was  selling  the 
game,  and  believing  the  fact  to  be  so,  wrote  and  informed  the  Marquis.  Hdd, 
that  the  letter  was  privileged ;  but  Parke,  J.,  intimated  that  if  the  defendant  had 
not  been  previously  directed  to  communicate  anything  he  thought  going  wrong, 
the  letter  would  have  been  unauthorised  and  libellous. 
Cockayne  v.  Hodgkiseon,  5  C.  &  P.  543. 
See  King  v.  WatU,  8  C.  &  P.  615. 

Barton,  a  friend  of  the  defendant,  employed  a  builder,  the  plaintiff's  master, 
to  build  a  house  for  him  :  the  defendant  informed  Barton  that  the  plaintiff  while 
at  work  on  his  house  had  removed  some  quarterings.  Barton  complained  to  the 
master  builder,  who  came  down  to  the  defendant's  and  said,  **  I  am  told  you  say 
that  you  saw  my  man  Kine  take  away  some  of  the  quarterings  from  Mr.  Barton's 
premises."  A  repetition  of  the  charge  made  then  to  the  plaintiff's  master 
without  malice  was  held  privileged,  and  as  the  plaintiff  had  not  called  Barton  to 
prove  the  original  i*emark,  the  jury  found  for  the  defendant,  and  a  new  trial 
was  refused.  Parke,  B.,  said,  '*  Is  a  man's  mouth  to  be  closed  when  I  ask  him 
if  he  has  seen  another  man  take  away  my  timber  ?  " 
Kifi€  v.  Setvell,  3  M.  &  W.  297. 
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Where  a  father  employed  the  defendant  to  make  inquiries  about  the  position 
and  antecedents  of  his  daughter's  husband,  a  report  by  the  defendant  to  the 
&ther  of  the  result  of  his  inquiries  is  privileged. 

Atwill  V.  Mackintosh,  6  Lathrop  (120  Mass.),  177. 
So  vhere  an  attorney  employed  defendant  to  translate  some  (German  into 
English,  no  action  lies  for  the  publication  of  such  translation  to  the  attorney. 
Luekerman  v.  Sonnenacheinj  32  Freeman  (62  Illinois),  lid. 
And  see  Kerr  v.  Shedden,  4  C.  &  P.  528. 
Du  Barri  y.  Livette,  Peake,  76. 
Watkins  met  the  defendant  in  Brecon,  and  addressing  him  said :   ''I  hear 
that  you  say  the  bank  of  Bromage  and  Snead  at  Monmouth  has  stopped.    Is  it 
trae  ?  *'    Defendant  answered,  "  Yes,  it  is.    I  was  told  so.    It  was  so  reported 
at  Cricklewell,  and  nobody  would  take  their  biUs,  and  I  came  to  town  in  con- 
eeqoence  of  it  myself."    Held,  that  if  the  defendant  understood  Watkins  to  be 
asking  for  information  by  which  to  r^ulate  his  conduct,  and  spoke  the  words 
merely  by  way  of  advice,  they  were  privileged. 

Bromage  v.  Prower,  4  B.  &  Or.  247  ;  1  0.  &  P.  476 ;  6  D.  &  E.  296. 
The  defendant  was  asked  to  sign  a  memorial,  the  object  of  which  was  to  retain 
the  plaintiff  as  trustee  of  a  charity  from  which  office  he  was  about  to  be  removed. 
The  defendant  refused  to  sign,  and  on  being  pressed  for  his  reasons,  stated  them 
explicitly.     Held,  a  privileged  communication. 

CowUs  V.  Potts,  34  L.  J.  Q.  B.  247  ;  11  Jur.  N.  S.  946 ;  13  W.  E.  858. 
Whenever  a  transfer  of  shares  is  presented  at  the  office  of  a  railway  company, 
the  secretary  of  the  company  writes  to  the  transferor  to  know  if  the  transfer  is  in 
order  and  duly  authorised.    Any  relevant  reply  to  such  an  inquiry  is  privileged. 
Hesketh  v.  Brindle,  (1888)  4  Times  L.  B.  199. 
The  plaintiff  had  been  a  Major-General  commanding  a  corps  of  irregular 
troops  during  the  war  in  the  Crimea.     Complaint  having  been  made  of  the  in- 
sobordination  of  the  troops,  the  corps  commanded  by  the  plaintiff  was  placed 
under  the  superior  command  of  GFeneral  Vivian.    The  plaintiff  then  resigned  his 
oommand.     General  Vivian  directed  General  Shirley  to  inquire  and  report  on 
the  state  of  the  corps,  and  particularly  referred  him  for  information  on  the  matter 
to  the  defendant,  who  was  General  Vivian's  private  secretary  and  civil  commis- 
sioner, to  whom  he  also  wrote  that  he  should  give  General  Shirley  every  aid  in  his 
pover.    The  defendant  thereupon  communicated  to  General  Shirley  information 
vhich  the  plaintiff  alleged  was  slanderous.    Held,  that  the  occasion  was  privileged. 
Beatson  v.  Skene,  5  H.  &  N.  838 ;  29  L.  J.  Ex.  430 ;  6  Jur.  N.  S.  780 ; 

2  L.  T.  378. 
Hopwood  V.  Thorn,  8  C.  B.  293 ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
The  plaintiff  was  a  London  merchant  who  had  had  business  relations  with  the 
London  and  Yorkshire  Bank  (Limited).    The  defendant,  the  manager  of  that 
hftnk,  on  being  applied  to  by  one  Hudson  for  information  about  the  plaintiff, 
showed  Hudson  an  anonymous  letter  which  the  bank  had  received  about  the 
plaintiff,  and  which  contained  the  libel  in  question.    Held,  that  handing  Hudson 
the  letter  in  confidence  was  a  privileged  communication.     Grove,  J.,  in  refusing 
a  rale  for  a  new  trial,  made  the  following  remarks : — *'  The  defendant  did  not 
^  as  a  volunteer,  but  was  applied  to  for  information.    When  applied  to  he  did 
give  such  information  as  he  possessed.    He  might  have  refused  to  give  that 
infonnation.    He  had  no  legal  duty  cast  upon  him  to  give  any  opinion.    But  he 
O.L.S.  B 
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\  was  entitled  to  give  his  opinion  when  asked,  and  d  fortiori,  as  it  seems  to  me, 

j  to  show  any  letters  he  had  received  bearing  upon  the  subject.     If  one  man  shows 

another  a  letter,  he  leaves  him  to  estimate  what  value  attaches  to  it ;  whereas 
any  opinion  he  gives  might  be  based  on  very  insufficient  grounds.  It  is  better 
to  state  facts  than  to  give  an  opinion.  Every  one  owes  it  as  a  duty  to  his 
fellow-men  to  state  what  he  knows  about  a  person,  when  inquiry  is  made ; 
otherwise  no  one  would  be  able  to  discern  honest  men  from  dishonest  men.  It  is 
highly  desirable,  therefore,  that  a  privilege  of  this  sort  should  be  maintained.  An 
anonymous  letter  is  usually  a  very  despicable  thing.  But  anonymous  letters  may 
be  very  important,  not  by  reason  of  what  they  say,  but  because  they  lead  to 
inquiry,  which  may  substantiate  what  they  have  said.  It  seems  to  me,  therefore, 
that  he  was  fully  entitled  to  show  this  anonymous  letter  for  what  it  was  worth." 
Rohshaw  V.  Smith,  (1878)  38  L.  T.  423. 

B.  Statements  not  in  answer  to  a  previous  inquiry. 

In  the  cases  just  quoted  the  defendant  did  not  volunteer 
the  information,  but  was  expressly  applied  to  for  it.  This 
is  always  no  doubt  a  very  material  fact  in  the  defendant's 
favour  ;  but  it  is  never  alone  decisive.  '*  It  is  not  necessary 
in  all  cases  that  the  information  should  be  given  in  answer 
to  an  inquiry."  (Per  Jessel,  M.E.,  in  Waller  v.  Lochy  7 
Q.  B.  D.  621 ;  51  L.  J.  Q.  B.  274 ;  45  L.  T.  242.)  Many 
occasions  are  privileged  in  which  no  application  is  made  to 
the  defendant,  but  he  himself  takes  the  initiative;  while,  on 
the  other  hand,  as  we  have  seen,  some  answers  to  inquiries 
will  not  necessarily  be  privileged.  The  test  in  every  case  is 
this : — Assume  in  the  defendant's  favour  that  the  circum- 
stances really  were  such  as  he  honestly  believed  them  to  be ; 
then  in  those  circumstances  was  it  the  duty  of  an  honest 
man  to  act  as  the  defendant  did  in  this  case  ?  And  the  cir- 
cumstances may  be  such  as  to  make  it  clearly  the  duty  of  a 
good  citizen  to  go  at  once  to  the  person  most  concerned  and 
tell  him  everything,  without  waiting  for  him  to  come  and 
inquire.  The  defendant  may  honestly  believe  that  a  crime 
is  about  to  be  committed,  or  that  his  neighbour's  life,  or 
property,  is  in  serious  danger.  And  it  may  well  be  that  his 
neighbour  has  no  suspicions,  and  never  would  inquire  into 
the  matter,  unless  warned.  If,  however,  the  facts  as  they 
appeared  to  the  defendant  did  not,  in  the  opinion  of  the 
learned  judge  at  the  trial,  impose  on  him  any  duty  to  speak 
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or  write  to  the  person  concerned  then  there  is  no  privilege, 
although  the  defendant  may  have  honestly  believed  that  it 
was  his  duty  to  act  as  he  did. 

Hence,  in  cases  where  neither  life  nor  property  is  in 
imminent  and  obvious  peril,  there  the  circumstance  that  the 
defendant  was  applied  to  for  the  information,  and  did  not 
volunteer  it,  will  materially  aflfect  the  issue.  Where  the 
matter  is  not  of  great  or  immediate  importance,  interference 
on  the  defendant's  part  may  be  considered  officious  and 
meddlesome ;  although,  had  he  been  applied  to,  it  would 
clearly  have  been  his  duty  to  give  all  the  information  in  his 
power.  An  answer  to  a  confidential  inquiry  may  be  privi- 
leged where  the  same  information,  if  volunteered,  would  be 
actionable. 

lUuatrations. 

If  an  intending  customer  comes  to  me  and  inquires  as  to  the  respectability  or 
I  credit  of  a  tradesman,  it  is  my  duty  to  tell  him  all  I  know.    But  I  am  not 

justified  in  standing  at  Hxe  door  of  a  tradesman's  shop  and  voluntarily  defaming 
his  character  to  his  intending  customers. 

Southam  v.  Alleriy  Sir  T.  Eaym.  231. 
And  see  Picton  v.  Jackman,  4  C.  &  P.  257. 
Storey  v.  Challands,  8  C.  &  P.  234. 
And  other  cases  cited  post,  p.  250. 
Nash  selected  plaintiff  to  be  his  attorney  in  an  action.   Defendant,  apparently 
A  total  stranger,  wrote  to  Nash  to  deprecate  his  so  employing  the  plaintiff. 
This  vas  held  to  be  clearly  not  a  privileged  communication.    Damages  1«. 
God&on  V.  Home,  1  B.  &  B.  7;  3  Moore,  223. 
A  merchant  wrote  a  libeUous  letter  to  the  plaintiff,  and  before  dispatching  it 
had  a  copy  made  by  a  clerk.    The  clerk  had  no  interest  in  the  subject-matter  of 
the  letter,  and  no  duty  in  connection  with  it.    Held,  that  there  was  no  privilege. 
Pullman  and  another  v.  Hill  &  Co.,  (1891)  1  Q.  B.  524 ;  60  L.  J.  a  B. 
299 ;  39  W.  E.  263 ;  64  L.  T.  691 ;  7  Times  L.  E.  173. 
The  defendant  wrote  two  letters  and  addressed  two  envelopes,  one  to  A.  and 
the  other  to  B.     He  then  inadvertently  placed  the  letter  intended  for  A.  in  the 
envelope  addressed  to  B.    The  letter  intended  for  A.  contained  a  libel  on  the 
plaintiff,  but  would  have  been  privileged  if  sent  direct  to  A.    B.,  however,  had 
no  interest  in  the  matter,  and  no  duty  to  perform  in  connection  with  it.    It  was 
held  at  first  that  the  publication  to  B.  was  privileged,  because  the  defendant  had 
intended  the  letter  for  A. 

T<nnp8on  v.  Dashwood,  11  Q.  B.  D.  43 ;  52  L.  J.  Q.  B.  425  ;  48  L.  T. 

943  ;  48  J.  P.  55. 

Bat  this  decision  was  expressly  overruled  in  a  subsequent  case,  in  which  the 

Court  of  Appeal  held  that  it  does  not  matter  to  whom  the  defendant  may  have 

intended  to  make  the  communication.    There  is  no  privilege  unless  the  person  to 
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whom  he  does  in  fact  publish  the  defamatory  words  has  some  duty  or  some 
interest  in  the  matter. 

Eehditch  v.  Macllwaine  and  others,  (18»4]f  2  Q.  B.  54  ;  63  L.  J.  Q.  B. 
587 ;  42  W.  R.  422 ;  70  L.  T.  826 ;  68  J.  P.  620. 
The  defendant,  the  tenant  of  a  farm,  required  some  repairs  to  be  done  at  his 
house ;  the  landlord's  agent  sent  up  two  workmen,  one  of  whom  was  the  plain- 
tiff. They  made  a  bad  job  of  it ;  the  plaintiff  undoubtedly  got  drunk  while  on 
the  premises ;  and  the  defendant  was  oonvinoed  from  what  he  heard  that  the 
plaintiff  had  broken  open  his  cellar  door  and  drunk  his  cider.  Two  days  after- 
wards the  defendant  met  the  plaintiff  and  a  man  called  Taylor,  and  charged  the 
plaintiff  with  breaking  open  his  cellar  door,  getting  drunk,  and  spoiling  the  job. 
He  repeated  this  charge  later  in  the  same  day  to  Taylor  alone  in  the  absence  of 
the  plaintiff,  and  also  to  the  landlord's  agent.  Held,  that  the  communication  to 
the  landlord's  agent  was  clearly  privileged,  as  both  were  interested  in  the  repairs 
being  properly  done;  that  the  statement  made  to  the  plaintiff  in  Tkylor's 
presence  was  also  privileged ;  but  that  the  repetition  of  the  statement  to  Taylor 
in  the  absence  of  the  plaintiff  was  unnecessary  and  officious,  and  therefore  not 
protected,  although  made  in  the  belief  of  its  truth. 

Toogood  V.  Spyring,  1  C.  M.  &  R.  181 ;  4  Tyrw.  582. 

Communications  made  in  discharge  of  a  Duty  arising  from  a 
Confidential  Relationship  existing  bettveen  the  parties. 

In  what  cases  then  will  a  defendant  be  privileged  in 
going  of  his  own  accord  to  the  person  concerned,  and  giving 
him  information  for  which  he  has  not  asked  ?  This  is  often 
a  difficult  question  to  answer.  But  in  one  class  of  cases  it  is 
clear  that  it  is  not  only  excusable,  but  that  it  is  imperative 
on  the  defendant  so  to  do ;  and  that  is  where  there  exists 
between  the  defendant  and  the  person  to  whom  he  makes 
the  communication  such  a  confidential  relation  as  to  throw 
on  the  defendant  the  duty  of  protecting  the  interests  of  the 
person  concerned. 

Such  a  confidential  relationship  exists  between  husband 
and  wife,  father  and  son,  brother  and  sister,  guardian  and 
ward,  master  and  servant,  principal  and  agent,  solicitor 
and  client,  partners,  or  even  intimate  friends:  in  short, 
wherever  any  trust  or  confidence  is  reposed  by  the  one  in 
the  other.  In  other  words,  it  will  be  the  duty  of  A.  to 
volunteer  information  to  B.,  whenever  B.  could  justly 
reproach  A.  for  his  silence  if  he  did  not  volunteer  such 
information. 

Merely  labelling  a  letter  ^^  Private  and  confidential y''  or 
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merely  stating,  "  I  speak  in  confidence^'  will  not  make  a 
commnnication  confidential  in  the  legal  sense  of  that  term, 
if  there  is  in  fact  no  relationship  between  the  parties  which 
the  law  deems  confidential.  {Picton  v.  Jachnarij  4  C.  &  P, 
257;  Kitcat  v.  Sharp,  52  L.  J.  Ch.  134;  48  L.  T.  64.) 

Thas  it  is  clearly  the  duty  of  my  steward,  bailiff,  foreman,  or 
boasekeeper  to  whom  I  have  entrusted  the  management  of  my 
lands,  business,  or  house,  to  come  and  tell  me  if  they  think 
anything  is  going  wrong,  and  not  to  wait  till  my  own  suspicions 
are  aroused,  and  I  myself  begin  asking  questions.  So  my  family 
solicitor  may  voluntarily  write  and  inform  me  of  anything  which 
he  thinks  it  is  to  my  advantage  to  know,  without  waiting  for  me  to 
come  down  to  his  office  and  inquire.  But  it  would  be  dangerous 
for  another  solicitor,  whom  I  had  never  employed,  to  volunteer 
the  same  information ;  for  there  is  no  confidential  relation 
existing  between  us.  So  a  father,  guardian,  or  an  intimate 
friend  may  warn  a  young  man  against  associating  with  a 
particular  individual ;  or  may  warn  a  lady  not  to  marry  a 
particular  suitor;  though  in  the  same  circumstances  it  might  be 
considered  officious  and  meddlesome,  if  a  mere  stranger  gave  such 
a  warning.  So  if  the  defendant  is  in  the  army  or  in  a  government 
office,  it  would  be  his  duty  to  inform  his  official  superiors  of  any 
serious  misconduct  on  the  part  of  his  subordinates ;  for  the  defen- 
dant is  in  some  degree  answerable  for  the  faults  of  those  imme- 
diately under  his  control.  But  it  does  not  follow  that,  if  A.  and  B. 
are  ofi&cers,  clerks,  or  servants  of  equal  rank  and  standing,  it  is 
the  duty  of  A.  to  tell  tales  of  B.,  except  in  self-defence ;  for  A.'s 
superiors  expect  him  to  do  his  own  work  merely,  and  have  not 
invested  him  with  any  authority  or  control  over  B.  (See  Bell  v* 
farke,  10  Ir.  C.  L.  R.  284 ;  11  Ir.  C.  L.  R.  413.) 

Illustrations. 
Commimicatioiis  between  husband  and  wife  are  **  held  sacred.*'     There  is  in 
Mch  a  case  no  publication  in  law. 

Wetinhak  v.  Morgan,  20  Q.  B.  D.  635;  57  L.  J.  Q.  B.  241  ;  36  W.  R. 
697  ;  59  L.  T.  28 ;  52  J.  P.  470. 
My  regxdar  solicitor  may  unasked  give  me  any  information  concerning  third 
P^nona  of  which  he  thinks  it  to  my  interest  that  I  should  be  informed,  even 
^ttliougli  he  is  not  at  the  moment  conducting  any  legal  proceedings  for  me ;  for 
1  bave  a  right  to  expect  that  he  will  give  me  all  information  material  to  my 
interest  which  comes  to  his  knowledge. 

Davis  v.  Beeves,  (1855)  5  Ir.  C.  L.  B.  79. 
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A  solicitor  who  is  conducting  a  case  for  a  minor  may  inform  his  next  friend  of 
the  minor's  misconduct. 

Wright  v.  Wiwdgate,  2  C.  M.  &  R.  573;  1  Tyr.  &  G.  12;  1  Gale,  329 
(approved  in  L.  B.  4  P.  C.  495). 
If  a  solicitor  reasonably  believes  that  his  services  may  be  required  by  a 
possible  client  who  does  afterwards  retain  him  to  appear  before  a  magistrate, 
and  to  apply  for  a  sunmions,  all  communications  passing  between  the  solicitor 
and  the  client  leading  up  to  the  retainer  and  relevant  to  it,  and  having  that  and 
nothing  else  in  view  are  privileged. 

Browne  v.  Dunn,  (H.  L.)  (1893)  6  R.  67. 
A  report  by  the  Comptroller  of  the  Navy  to  the  Board  of  Admiralty  upon  the 
plans  and  proposals  of  a  naval  architect,  is  clearly  privileged.    Per  Grove,  J.,  in 
Hmwoody.  Harrison,  L.  B.  7  C.  P.  606 ;  41  L.  J.  0.  P.  206 ;  20 
W.  B.  1000 ;  26  L.  T.  938. 
A  timekeeper  employed  on  public  works,  on  behalf  of  a  public  department* 
wrote  a  letter  to  the  secretary  of  the  department,  imputing  fraud  to  the  con- 
tractor.   Blackburn,  J.,  directed  the  jury  that  if  they  thought  the  letter  was 
written  in  good  faith  and  for  the  information  of  his  employers,  it  was  privileged. 
Scarll  V.  Dixon,  4  F.  &  F.  250. 
A  relation  or  intimate  friend  may  confidentially  advise  a  lady  not  to  marry  a  par- 
ticular suitor,  and  assign  reasons ;  and  the  statements  he  makes  will  be  privileged. 
Todd  V.  Hawkins,  2  M.  &  Bob.  20 ;  8  0.  &  P.  88. 
And  see  per  Erskine,  amicum  curice,  2  Smith,  p.  4. 
J  dams  V.  Coleridge,  (1884)  1  Times  L.  B.  84. 
The  defendant  and  Tinmouth  were  joint  owners  of  The  Robinson,  and  engaged 
the  plaintiff  as  master ;  in  April,  1843,  defendant  purchased  Tinmouth*s  share ; 
in  August,  1843,  defendant  wrote  a  business  letter  to  Tinmouth,  claiming  a 
return  of  150/.,  and  incidentally  libelled  the  plaintiff  with  respect  to  his  conduct 
while  in  their  joint  employ.     Held,  a  privileged  communication,  as  a  confidential 
relationship  still  existed  between  the  defendant  and  Tinmouth. 

WiUon  V.  Robinson,  7  Q.  B.  68 ;  14  L.  J.  Q.  B.  196 ;  9  Jur.  726. 
A.,  B.,  and  C.  are  brother  officers  in  the  same  regiment.  A.  meets  B.  and 
says,  '*  I  have  learnt  that  C.  has  been  guilty  of  an  atrocious  offence  :  I  wish  to 
consult  you  whether  I  should  divulge  it — whether  I  should  speak  of  it  to  the 
commanding  officer."  Such  remark  and  the  discussion  that  ensued  are  both 
privileged.     Per  Pigot,  C.B.,  in 

Bell  v.  Parke,  10  Ir.  C.  L.  B.  284.     [The  decision  in  the  case  turned 
on  the  language  of  the  plea.] 
But  a  complaint  of  a  man^s  conduct  is  not  privileged,  if  addressed  by  the  em- 
ployer to  the  man's  wife. 

Jones  V.  Williams,  (1885)  1  Times  L.  B.  572. 
The  officers  and  men  of  the  ganison  of  St.  Helena  gave  an  entertainment  at 
the  theatre,  at  which  considerable  noise  and  disturbance  took  place.    The  com- 
manding officer  was  informed  that  this  was  caused  by  the  plaintiff,  who  was  said 
to  have  been  drunk.    The  plaintiff  was  an  assistant  master  in  the  Government 
School.    The  commanding  officer  reported  the  circumstances  to  the  colonial  secre- 
tary of  the  island,  and  the  plaintiff  was  in  consequence  suspended  from  his  appoint- 
ment.   Verdict  for  the  plaintiff  disapproved  and  set  aside,  and  judgment  arrested. 
SUice  V.  Griffith,  L.  B.  2  P.  C.  420 ;  6  Moore,  P.  G.  C.  N.  S.  18;  20 
L.  T.  197. 
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A  statement  made  by  the  clerk  to  a  board  of  guardians  to  the  relieving  officer 
as  to  an  alleged  neglect  of  duty  by  the  medical  officer  is  privileged. 
Sutton  V.  Plumridge,  16  L.  T.  741. 
It  is  the  duty  of  the  second  master  in  a  school  to  inform  the  headmaster  and 
the  governors  of  the  school  that  reports  have  been  for  some  time  in  circulation 
imputing  habits  of  drunkenness  to  an  assistant  master. 

Hume  V.  Marahall  (Cockburn,  C.J.),  (1877)  42  J.  P.  136. 
But  no  privilege  attaches  to  a  statement  made  to  a  headmaster  that  a  person, 
vho  had  formerly  been  a  second  master  at  the  school  and  had  now  left,  had  been 
seen  drunk  in  the  street  on  a  Sunday  while  he  was  a  master  at  the  school. 
OoBlett  V.  Garment,  (1897)  13  Times  L.  E.  391. 
Where,  after  an  election,  the  agent  of  the  defeated  candidate  wrote  a  letter 
to  the  agent  of  the  successful  candidate,  asserting  that  the  plaintiff  and  another 
(both  members  of  the  successful  candidate's  committee)  had  bribed  a  particular 
Toter,  the  letter  was  held  not  to  be  privileged,  as  there  was  no  confidential 
relation  existing  between  the  two  agents. 

Dickeson  v.  HilUard  and  another y  L.  R.  9  Ex.  79 ;  43  L.  J.  Ex.  37  ; 
22  W.  R.  372  ;  30  L.  T.  196. 
When  a  merchant  inquires  from  Messrs.  Stubbs  or  Perry,  or  any  other  mer- 
cantile agency,  as  to  the  solvency  of  a  person  with  whom  he  is  about  to  deal, 
the  answer  to  such  inquiry  is  privileged.  But  where  a  mercantile  agency  or 
trade  protection  society  issues  a  weekly  circular  or  notification  sheet  and  sends 
it  to  all  its  subscribers,  some  of  whom  will  be  interested  in  one  item,  others  in 
another  item,  but  none  in  all  the  items  of  information  contained  in  it,  the  judges 
of  the  Court  of  Errors  and  Appeals  in  New  Jersey  were  divided  in  opinion ;  the 
XDajority  (9  to  d)  holding  that  such  a  communication  was  not  privileged. 

A'lw^r  V.  Fatteraon,  (1887)  20  Vroom  (49  New  Jersey),  417 ;  83  Law 

Times  Journal,  408. 
Clover  V.  Foyden,  L.  R.  17  Eq.  190;  43  L.  J.  Ch.  665 ;  22  W.  R.  254  ; 

29  L.  T.  639. 
Xewbold  V.  Bradstreet  and  Son,  57  Maryland,  38 ;  40  Amer.  Rep.  426. 
And  poat^  pp.  270,  285. 


Infomiatian  volunteered  when  there  is  no  Confidential  Relationship 

existing  between  the  parties. 

Where  the  defendant  does  not  stand  in  any  confidential 
relation  to  the  person  interested,  it  is  difficult  to  define  what 
circumstances  will  be  sufficient  to  impose  on  him  the  duty 
of  volunteering  the  information.  The  rule  of  law  applic- 
able to  such  cases  cannot  be  better  expressed  than  in  the 
following  passage: — **  Where  a  person  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he  should 
tell  to  a  third  person  certain  facts,  then  if  he  bond  fide  and 
without  malice  does  tell  them,  it  is  a  privileged  communica- 
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tion'*  (per  Blackburn,  J.,  in  Davies  v.  Sneady  L.  E.  6 
Q.  B.  611 ;  39  L.  J.  Q.  B.  202 ;  23  L.  T.  609)— a  passage 
cited  with  approval  by  Jessel,  M.R.,  and  Brett,  L,J.,  in 
Waller  v.  Loch,  7  Q.  B.  D.  621,  622 ;  51  L.  J.  Q.  B.  274 ; 
30  W.  R.  18 ;  45  L.  T.  242 ;  46  J.  P.  484.  But  the  difficulty 
is  in  any  given  case  to  determine  whether  it  had  or  had 
not  become  right  in  the  interests  of  society  that  the 
defendant  should  act  as  he  did.  And  this  is  a  question 
rather  of  social  morality  than  of  law. 

For  instance,  if  I  learn  that  one  of  my  tradesmen  is  about  to 
supply  goods  on  credit  to  a  man  whom  I  know  to  be  practically 
insolvent,  may  I  warn  him  not  to  do  so?  Is  it  right,  in  the 
interests  of  society,  that  I  should  tell  him  what  I  know,  or  am  I  to 
stand  by  and  see  him  lose  his  money  ?  In  the  days  of  Elizabeth, 
it  was  considered  clear  law  that  no  action  would  lie  for  such  a 
caution  given  as  "good  counsel."  {Vanspike  v.  Cleyson,  Cro.  Eliz. 
541 :  1  EolL  Abr.  67.)  So  it  was  in  the  days  of  George  III. 
{Herver  v.  Dotvson,  B.  N.  P.  8.)  But  in  1888  Lord  Abinger,  C.B., 
held  that  no  such  communication  should  be  volunteered :  the  defen- 
dant must  wait  till  the  tradesman  applies  to  him  for  advice.  "  If  . 
the  defendant  had  been  asked  by  Mr.  Butler  as  to  the  plaintiff,  and 
had  said  what  he  did  without  malice,  no  action  would  have  been 
maintainable;  but  as  he  made  the  communication  without  being 
asked  in  any  way  to  do  so,  he  is  liable  in  this  action,  if  the  words 
reflect  on  the  character  of  the  plaintiff  as  a  tradesman."  {King  v. 
Watts,  8  C.  &  P.  at  p.  615.)  And  in  Bennett  v.  Deacon,  (1846)  2 
C.  B.  628 ;  15  L.  J.  C.  P.  289,  the  Court  of  Common  Pleas  was 
equally  divided  on  this  question.  I  venture  to  think  that  the 
judgments  of  Tindal,  C.J.,  and  Erie,  J.,  would  be  followed  in  the 
present  day  rather  than  those  of  Coltman  and  Cresswell,  JJ.,  and 
that  such  a  caution  would  be  held  privileged. 

In  Coxhead  v.  Richards,  (1846)  2  C.  B.  569 ;  15  L.  J.  C.  P.  278; 
10  Jur.  984,  the  same  Court  was  equally  divided  on  a  very  similar 
question,  whether  a  man  may  inform  the  owner  of  a  ship  that  his 
captain  has  been  guilty  of  gross  misconduct  at  sea.  Here  again,  I 
think  the  view  taken  by  Tindal,  C.J.,  and  Erie,  J.,  would  prevail  in 
the  present  day.  Willes,  J.,  said  in  Aviann  v.  Davini,  (1860)  8 
C.  B.  N.  S.  at  p.  602 ;  29  L.  J.  C.  P.  at  p.  814,  that  he  was 
prepared  ''  to  go  the  whole  length  "  with  them.  Lindley,  L.J., 
expresses  the  same  opinion  in  Stuart  v.  Bell,  (1891)  2  Q.  B.  at 
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p.  347.  It  was  admitted  on  all  hands  in  Clark  v.  Molyneux,  8 
Q.  B.  D.  287 ;  47  L.  J.  Q.  B.  230 ;  26  W.  E.  104  ;  36  L.  T.  466  ; 
37  L.  T.  694 ;  14  Cox,  G.  C.  10,  that  a  letter  sent  to  an  absent 
vicar,  informing  him  of  the  misconduct  of  the  curate  whom  he  had 
left  in  charge  of  the  parish,  was  privileged.  And  generally,  am  I 
not  always  justified  in  informing  a  master  or  employer  of  any 
misconduct  on  the  part  of  his  servant  or  workman  which  has  come 
to  my  knowledge,  and  not  to  his  ?  It  is  submitted  that  such  a 
communication  is  privileged.  In  Sttiart  v.  Bell,  (1891)  2  Q.  B. 
841 ;  60  L.  J.  Q.  B.  577 ;  39  W.  E.  612 ;  64  L.  T.  638,  the  Court 
of  Appeal  was  divided  on  a  question  of  this  kind;  Lindley  and 
Eay,  L.JJ.,  holding  that  such  a  communication  was  privileged, 
Lopes,  L.J.,  agreeing  with  the  judge  below  (Wills,  J.)  that  it  was 
not  The  decision  of  the  majority  of  the  Court  of  Appeal  is,  of 
coarse,  binding. 

"If  a  neighbour  makes  inquiry  of  another  respecting  his  own 
servants,  that  other  may  state  what  he  believes  to  be  true;  but 
the  case  is  different  when  the  statement  is  a  voluntary  act ;  yet, 
even  in  this  case,  the  jury  is  to  consider  whether  the  words  were 
dictated  by  a  sense  of  the  duty  which  one  neighbour  owes  to 
another."  (Per  Coltman,  J.,  in  Riumey  v.  Wehh  et  ux.,  (1842) 
Car.  &  M.  at  p.  105 ;  and  this  direction  was  approved  by  the  Court, 
11  L.  J.  C.  P.  129.) 

It  appears  to  be  clear  that  if  the  defendant  reasonably 
supposes  that  human  life  would  be  seriously  imperilled  by 
his  remaining  silent,  he  may  volunteer  information  to  those 
thus  endangered,  or  to  their  master,  though  he  be  not  him- 
self personally  concerned  (see  per  Cresswell,  J.,  2  C.  B. 
605).  So,  if  the  money  or  goods  of  the  person  to  whom 
he  speaks  would  be  in  great  and  obvious  danger  of  being 
stolen  or  destroyed.  So,  too,  it  appears,  that  the  defendant 
may,  without  being  applied  to  for  the  information,  ac- 
quaint a  master  with  the  misconduct  of  his  servants,  if 
instances  have  come  under  the  especial  notice  of  the  de- 
fendant which  have  been  concealed  from  the  master's  eye. 
(StMTt  V.  Belly  supra.)  But  in  most  cases  other  than  those 
with  which  we  have  dealt,  the  defendant  runs  a  great  risk 
in  volunteering  statements  which  afterwards  turn  out  to 
be  inaccurate,   unless    indeed   he   is    himself    personally 
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interested  in  the  matter,  or  compelled  to  interfere  by  the 
fiduciary  relationship  in  which  he  stands  to  some  person 
concerned. 

niustrations. 

The  defendant  eaid  to  one  Dudley,  "  Doth  yan8pike(the  plaintiff,  a  merchant) 
owe  you  any  money?"  Dudley  replied  that  he  did.  Defendant  then  said, 
' '  You  had  best  call  for  it ;  take  heed  how  you  trust  him."  And  it  was  adjudged 
for  the  defendant ;  for  it  is  not  any  slander  to  the  plaintiff,  but  good  counsel  to 
Dudley. 

Vanspike  v.  CJeyson,  (1597)  Cro.  Eliz.  541 ;  1  Boll.  Abr.  67. 

The  plaintiff  kept  livery  stables  and  an  inn  at  the  BelsaYage;  and  the 
defendant  had  other  stables  for  the  same  purpose,  in  the  same  yard.  A  stranger 
comes  with  a  waggon  into  the  yard,  and  demands  of  the  defendant,  '*  Which  is 
Belsavage  InnP"  The  defendant  replied,  '*This  is  Belsavage  Inn;  deal  not 
with  Southam ;  for  he  is  broke,  and  there  is  neither  entertainment  for  man  or 
horse."  Verdict  for  plaintiff,  with  "  great  damages." 
Southam  v.  Allm,  (1674)  Sir  T.  Eaym.  231. 

So  where  defendant  said  of  the  plaintiff,  who  was  a  tradesman,  '*  He  cannot 
stand  it  long,  he  will  be  a  bankrupt  soon ;  "  and  it  was  laid  as  special  damage 
in  the  declaration,  that  one  Lane  had,  in  consequence,  refused  to  trust  the 
plaintiff  for  a  horse.  Lane  was  the  only  witness  called  for  the  plaintiff ;  and  it 
appearing  on  his  evidence,  that  the  words  were  not  spoken  maliciously,  but  in 
confidence  and  friendship  to  Lane,  and  by  way  of  warning  to  him,  and  that  in 
consequence  of  that  advice  he  did  not  trust  the  plaintiff  with  the  horse :  Pratt,  C.J. , 
directed  the  jury,  that  though  the  words  were  otherwise  actionable,  yet  if  they 
should  be  of  opinion  that  the  words  were  not  spoken  out  of  malice,  but  in  the 
manner  before  mentioned,  they  ought  to  find  the  defendant  not  guilty  ;  and 
they  did  so  accordingly. 

Herver  v.  Dowson,  (1765)  Buller*s  N.  P.  8. 

Plaintiff  had  been  tenant  to  the  defendant ;  a  wine-broker  went  to  defendant 
to  ask  him  plaintiff's  present  address.  Defendant  commenced  to  abuse  the 
plaintiff.  The  broker  said :  **  I  don't  come  to  inquire  about  his  character,  but 
only  for  his  address :  I  have  done  business  with  hirn  before."  But  the  defendant 
continued  to  denounce  the  plaintiff  as  a  swindler,  adding,  however,  *'  I  speak  in 
confidence."  The  broker  thanked  defendant  for  his  remarks,  and  declined  in 
future  to  trust  the  plaintiff.  Heldy  that  it  was  rightly  left  to  the  jury  to  say  if 
defendant  spoke  bond  fide  or  maliciously. 

Picton  V.  Jachnan,  4  C.  &  P.  257. 

Horsford  was  about  to  deal  with  the  plaintiff,  when  he  met  the  defendant,  who 
said  at  once,  without  his  opinion  being  asked  at  all,  '*  If  you  have  anything  to 
do  with  Storey,  you  will  live  to  repent  it ;  he  is  a  most  unprincipled  man,"  &c. 
Lord  Denman  directed  a  verdict  for  the  plaintiff,  because  the  defendant  began 
by  making  the  statement,  without  waiting  to  be  asked. 
Storey  v.  ChaHanda,  8  C.  &  P.  234. 

The  plaintiff  was  a  maltster,  and  had  bought  a  quantity  of  barley  of  Butler. 
The  defendant  said  to  Butler,  *'  Don't  trust  that  damned  rogue,  he  will  never 
pay  you  a  farthing.    Have  you  sold  King  some  barley  ?    You  mind  and  have 
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the  money  for  it  before  it  goes  out  of  the  waggon,  or  you  will  never  have  it." 
Butler,  in  consequence,  refused  to  deliver  the  barley  till  he  was  paid  for  it. 
Lard  Abinger,  C.B.,  directed  the  jury  that  the  defendant's  words  were  un- 
privileged, because  they  were  volunteered.  Verdict  for  the  plaintiff  accordingly. 
Damages,  one  farthing. 

King  v.  Watts,  8  C.  &  P.  614. 
Defendant  met  Clark  in  the  road,  and  asked  him  if  he  had  sold  his  timber  yet. 
Clark  replied  that  Bennett  (plaintiff)  was  going  to  have  it.  Defendant  asked  if 
he  was  going  to  pay  ready  money  for  it,  and  being  answered  in  the  negative, 
said,  "  Then  you'll  lose  your  timber ;  for  Bennett  owes  me  about  251. ,  and  I  am 
going  to  arrest  him  next  week  for  my  money,  and  your  timber  will  help  to  pay  my 
debt."  Clark  subeequently  declined  to  sell  the  timber  to  the  plaintiff.  Plaintiff 
really  did  owe  defendant  about  23/.  Coltman,  J.,  directed  the  jury  that  the 
caution  was  altogether  unprivileged  because  volunteered :  and  they  therefore 
ionnd  a  verdict  for  the  plaintiff,  damages  40«.  The  Court  of  C.  P.  was  equally 
divided  on  the  question  whether  the  judge  was  right  in  his  direction,  and  there- 
fore the  verdict  for  the  plaintiff  stood. 

Bennett  v.  Deacon,  2  C.  B.  628 ;  15  L.  J.  C.  P.  289. 
A.  and  B.  are  tenants  to  the  same  landlord  with  similar  clauses  in  their 
respective  leases.  A.  has  reason  to  believe  that  B.  is  breaking  his  covenants, 
iommitting  waste,  violating  the  rotation  of  crops,  &c.  The  landlord  is  away 
abroad.  It  is  submitted  on  the  authority  of  Cockayne  v.  HodgkUson,  5  C.  &  P.  543, 
aftie,  p.  240,  that  it  is  not  the  duty  of  A.  to  write  and  inform  the  landlord  of  his 
fiospidons,  and  that  therefore  such  a  letter  would  not  be  privileged ;  unless  the 
landlord  had  in  some  way  set  A.  in  authority  over  B. 

A  housemaid  thinks  the  cook  is  robbing  their  master.  It  is  not  her  duty  to 
q)eak  at  once  on  bare  suspicion  merely ;  but  as  soon  as  she  sees  something  which 
reasonably  appears  to  her  inconsistent  with  the  cook's  innocence,  she  will  be 
justified,  it  is  submitted,  in  telling  her  master  all  she  knows. 

"  If  a  man  write  to  a  father  scandalous  matter  concerning  his  chUdreu,  of 
which  he  gives  notice  to  the  father,  and  adviseth  the  father  to  have  better  regard 
to  his  children  ;  this  is  only  reformatory,  without  any  respect  of  profit  to  him 
vhich  wrote  it ;  it  shall  not  be  intended  to  be  a  libel." 

Peacock  v.  Beynal,  (1612)  2  Brownlow  &  Goldesborough,  151. 
Approved  by  Erie,  C.J.,  15  C.  B.  N.  S.  418 ;  33  L.  J.  C.  P.  95. 
Communications  confidentially  made  to  a  master  as  to  the  conduct  of  his 
servants,  by  one  who  has  had  an  opportunity  of  noticing  ceilain  malpractices  on 
tlieir  part,  are  privileged. 

Cleaver  v.  Sarraude,  1  Camp,  268. 

Kine  v.  Stwell,  3  M.  &  W.  297. 

Ainann  v.  ZMwm,  8  C.  B.  N.  S.  597 ;  29  L.  J.  C.  P.  313 ;  7  Jur.  N.  S. 

47  ;  8  W.  B.  470. 
Masters  v.  Burgess,  (1886)  3  Times  L.  B.  96. 
The  plaintiff  was  Mr.  Stanley's  valet,  and  stayed  with  his  master  at  the  house 
of  the  defendant,  the  Mayor  of  Newcastle.  During  the  visit,  the  chief  constable 
<ihowed  the  defendant  a  letter  which  he  had  received  from  the  chief  constable  of 
Edinlmrgh  to  the  effect  that  the  plaintiff  was  suspected  of  stealing  a  watch  in 
l^bnrgh.  The  defendant  did  nothing  at  the  time,  but  just  before  Mr.  Staidey 
left  Newcastle,  the  defendant  told  him  what  was  in  the  letter.     Mr.  Stanley  in 
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consequence  dismissed  the  plaintiff  from  his  service.    Held^  by  the  majority  of 
the  Court  of  Appeal,  a  privileged  occasion. 

Stuart  V.  Bell,  (1891)  2  Q.  B.  341 ;  60  L.  J.  a  B.  577 ;  39  W.  E.  612  ; 
64  L.  T.  633. 
A  letter  written  to  a  Board  of  Guardians  by  their  clerk  complaining  that  on» 
of  the  under-clerks  in  the  office  neglected  his  duty  and  behaved  in  an  offensive 
and  insubordinate  manner,  is  privileged. 

Keight  v.  Hill,  (1879)  43  J.  P.  176. 
The  occupier  of  a  house  may  complain  to  the  landlord  of  the  workmen  he  has 
sent  to  repair  the  house. 

Toogood  V.  Spyring,  1  C.  M.  &  B.  181 ;  4  Tyrw.  582. 
A  landlord  may,  it  seems,  complain  to  his  tenant  of  the  conduct  of  her  lodgers. 

Knight  v.  Qihhs,  1  A.  &  E.  43 ;  3  N.  &  M.  467. 
If  a  report  be  current  in  a  parish  as  to  the  disgraceful  conduct  of  the  incum- 
bent, bringing  scandal  on  the  church,  a  good  churchman  may  inform  the  bishop 
of  the  diocese  thereof,  although  he  does  not  reside  in  the  district  and  is  not 
personally  interested. 

Jame9  v.  Boston,  2  C.  &  £.  4. 
A  letter  written  by  a  private  individual  to  the  chief  secretary  of  the  Post- 
master-General complaining  of  the  misconduct  of  an  official  under  the  authority 
of  the  Postmaster-General,  is  privileged,  even  though  some  of  the  charges  made 
in  the  letter  may  not  be  true,  and  though  the  defendant  stood  in  no  relation* 
past  or  present,  either  to  the  plaintiff  or  to  the  Post  Office  authorities. 

Blake  v.  Pilfdd,  1  Moo.  &  Bob.  198. 

Woodward  v.  Lander,  6  C.  &  P.  548,  post,  p.  262. 
The  first  mate  of  a  merchant  ship  wrote  a  letter  to  the  defendant,  an  old  and 
intimate  friend,  stating  that  he  was  placed  in  a  very  awkward  position  owing  to 
the  dnmken  habits,  &c.,  of  the  captain,  and  saying : — *'  How  shall  I  act  ?  It  i» 
my  duty  to  write  to  Mr.  Ward  (the  owner  of  the  ship),  but  my  doing  so  would 
ruin  '*  the  captain  and  his  wife  and  family.  The  defendant,  after  much  delibera- 
tion and  consultation  with  other  nautical  friends,  thought  it  his  duty  to  show 
the  letter  to  Ward,  who  thereupon  dismissed  the  captain.  The  defendant  knew 
nothing  of  the  matter  except  from  the  mate's  letter.  Tindal,  C.J.,  told  the 
jury  that  the  publication  was  privileged;  and  they  negatived  malice.  The 
Court  of  C.  P.  was  equally  divided  on  the  question  whether  so  showing  the  letter 
was  privileged ;  and  therefore  the  verdict  for  the  defendant  stood. 

Coxhead  v.  Richards,  2  C.  B.  569 ;  15  L.  J.  C.  P.  278 ;  10  Jur.  984. 
A  former  friend  of  the  plaintiff,  who  knew  all  about  plaintiff's  past  wild  life, 
hearing  plaintiff  was  about  to  be  married,  wrote,  after  consulting  the  deiigyman 
of  his  parish,  to  the  lady,  to  whom  he  was  apparently  a  stranger,  disclosing 
plaintiff's  antecedents.  Hill,  J.,  held  that  the  occasion  was  prima  facie- 
privileged. 

Ex  relatione  Coleridge,  Q.C.,  15  C.  B.  N.  S.  410,  411. 
It  is  apparently  clear  law  in  America,  that  though  any  near  relative  may  write 
such  a  letter  warning  a  lady  not  to  marry  the  plaintiff,  no  mere  friend,  not 
related  to  her,  may  volunteer  such  advice.  Though  the  friendship  may  be  most 
intimate  and  of  long  standing,  there  is  no  privilege  unless  the  lady  has  consulted 
her  friend  on  the  matter. 

Krehs  V.  Oliver,  12  Gray  (78  Mass.).  239. 
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Count  Joannes  y.  Bennett,  5  Allen  (87  Mass.),  169. 

Byam  v.  ColliM,  (1886)  39  Hun  (46  N.  Y.  Supr.  Ct.),  204. 
The  plamti£f  had  been  a  candidate  for  the  poet  of  engineer  to  the  Wear 
CommiBsioners,  but  failed  to  obtain  the  appointment.  Shortly  after  this,  the 
defendant  wrote  a  letter  to  one  L.  informing  him  that  the  plaintiff  had  formerly 
been  guilty  of  misconduct  when  he  was  secretary  to  a  railway  company,  in 
which  company  the  defendant  and  L.  were  both  shareholders.  L.  was  a  Wear 
Commiasioner,  but  the  defendant  did  not  know  this.     Held,  no  privilege. 

Brooks  y.  Blanshard,  1  Cr.  &  Mees.  779 ;  3  Tyrw.  844. 
The  defendant  was  a  director  of  two  companies ;  of  one  of  which  the  plaintiff 
was  secretary,  of  the  other  auditor.  The  plaintiff  was  dismissed  from  his  post  as 
secretary  of  the  first  company  for  alleged  misconduct.  Thereupon  the  defendant, 
at  the  next  meeting  of  the  board  of  the  second  company,  informed  his  co- 
directors  of  this  fact,  and  proposed  that  he  should  also  be  dismissed  from  his 
post  of  auditor  of  the  second  company.    HeUd,  a  privileged  communication. 

HarrU  v.  Thompson,  13  C.  B.  333. 
Dawes  told  the  defendant  that  he  intended  to  employ  the  plaintiff  as  surgeon 
and  aoooucheur  at  his  wife's  approaching  confinement ;  the  defendant  there- 
npon  advised  him  not  to  do  so,  on  account  of  the  plaintiff's  alleged  immorality. 
Martin,  B.,  thought  this  was  a  privileged  commimication,  though  it  was 
volunteered. 

Dixon  V.  Smith,  29  L.  J.  Ex.  at  p.  126. 
The  defendant,  a  parishioner,  mentioned  to  her  rector  a  report,  widely  current 
in  the  parish,  that  the  rector  and  his  solicitor  were  grossly  mismanaging  a  trust 
€6taie,  and  defrauding  the  widow  and  orphans,  &c.  The  solicitor  brought  an 
action  for  the  slander.  The  jury  found  that  she  did  so  in  the  honest  belief  that 
it  Tas  a  benefit  to  the  rector  to  inform  him  of  the  report  in  order  that  he  might 
dear  lus  character.  The  Court  held  that  the  statement  was  clearly  privileged  so 
fu*  as  the  rector  was  concerned,  and  that  as  the  statement  was  not  divisible  it 
must  also  be  privileged  with  regard  to  the  plaintiff. 

Davies  y.  Snead,  L.  B.  5  Q.  B.  611 ;  39  L.  J.  Q.  B.  202 ;  23  L.  T. 
609. 
Information  given  to  a  vicar  absent  on  the  continent  as  to  sumours  affecting 
the  moral  character  of  the  curate  he  has  left  in  charge,  is  privileged :  so  is 
eimilar  information  given  verbally  to  the  absent  vicar's  solicitor,  with  a  view  to 
hifi  informing  the  vicar,  should  he  think  it  right  to  do  so ;  so  is  similar  informa- 
tion given  to  a  neighbouring  vicar  who  has  asked  the  curate  in  charge  to  preach 
for  him. 

Clark  y.  Mdyneux,  3  a  B.  D.  237 ;  47  L.  J.  Q.  B.  230 ;  26  W.  E. 
104  ;  36  L.  T.  466 ;  37  L.  T.  694 ;  14  Cox,  C.  C.  10. 
The  plaintiff,  an  architect,  had  been  employed  by  a  certain  committee  to 
«i^wrintend  and  carry  out  the  restoration  of  Skirlaugh  Church ;  thereupon  the 
defendant,  who  was  a  clergyman  residing  in  the  county,  but  who  had  no  manner 
of  interest  in  the  question  of  the  employment  of  the  plaintiff  to  execute  the 
▼ork,  wrote  a  letter  to  a  member  of  the  committee  saying,  "  I  see  that  the 
nstoiation  of  Skirlaugh  Church  has  fallen  into  the  hands  of  an  architect  who  is 
^Wesleyan,  and  can  have  no  experience  in  church  work.  Can  you  not  do  some- 
thing to  avert  the  irreparable  loss  which  must  be  caused  if  any  of  the  masonry 
of  this  ancient  gem  of  art  be  ignorantly  tampered  with  ?  "    The  letter  was  clearly 
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a  libel  on  the  plaintiff  in  the  way  of  his  profession  or  calling.  Bramwell,  Ii.J., 
thought  it  was  privileged,  because  the  restoration  was  a  matter  of  public  interest, 
and  one  in  which  a  neighbouring  clergyman  would  be  especially  interested ;  but 
a  special  jury  found  that  there  was  evidence  of  maUce  in  the  unfair  expressions 
employed,  and  gave  the  plaintiff  50/.  damages.  But  Kelly,  C.B.,  on  a  motion 
for  a  new  trial,  declared  that  he  was  at  a  loss  to  see  what  privilege  the 
defendant  possessed,  under  the  circumstances  of  the  case,  to  interfere  between 
the  committee  and  the  plaintiff  in  respect  of  the  contract  between  them ;  the 
defendant  being  neither  the  patron,  nor  the  minister  of  the  church,  nor  a 
member  of  the  committee  appointed  to  effect  its  restoration,  nor  even  a 
parishioner. 

[It  did  not  appear  that  the  defendant  was  even  a  subscriber  to  the  restora- 
tion fund.] 

Botten'll  and  amther  v.  WhyUhead,  4 1  L.  T.  588. 
It  is  the  duty  of   a  building-owner,  who  has  discovered  an  error  in   the 
quantities,  to  inform  a  builder  who  has  tendered  for  the  work  that  the  quantities 
are  incorrect. 

Sadgrove  v.  Hole,  (1901)  2  K.  B.  1 ;  70  L.  J.  K.  B.  455;  49  W.  R. 
473  ;  84  L.  T.  647  ;  17  Times  L.  B.  332. 
Two  ladies,  A.  and  B.,  were  interested  in  the  plaintiff,  a  lady  who  **  had  seen 
better  days."  A.  applied  to  the  Charity  Organization  Society  for  information 
concerning  the  plaintiff.  Defendant,  the  secretary  of  that  society,  drew  up  and 
sent  A.  a  report  unfavourable  to  the  plaintiff,  and  gave  A.  permission  to  show 
it  to  B.  Held,  that  the  publication  of  this  report  both  to  A.  and  to  B.  was 
privileged,  although  B.  had  made  no  inquiries  of  the  defendant,  and  was  not  a 
member  of  the  society  or  in  any  way  connected  with  it. 

Waller  v.  Loch,  7  Q.  B.  D.  619;  51  L.  J.  Q.  B.  274 ;  30  W.  B.  18  ; 

45  L.  T.  242 ;  46  J.  P.  484. 
Clover  V.  Boyden,  L.  R.  17  Eq.  190 ;  43  L.  J.  Ch.  665,  poet,  p.  271. 


Characters  of  Servants. 

There  are  other  cases  in  which  the  duty  to  make  com- 
munication may  exist,  although  there  is  no  confidential 
relation  between  the  parties.  Thus,  reverting  to  a  class 
of  cases  already  discussed  {antey  p.  238),  it  is  not  always 
necessary  for  a  master  to  wait  till  inquiries  are  made  of  him 
as  to  the  character  of  a  former  servant.  If  he  hears  that 
the  servant  is  seeking  employment  with  a  neighbour  of  his> 
he  may  write  to  that  neighbour  and  warn  him  not  to  take 
that  servant  into  his  employment.  '*  I  do  not  mean  to  say 
that  in  order  to  make  libellous  matter  vn*itten  by  a  master 
privileged,  it  is  essential  that  the  party  who  makes  the 
communication  should  be  put  into  action  in  consequence  of 
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a  third  party's  putting  questions  to  him.     I  am  of  opinion 
Yie  may  (when  he  thinks  that  another  is  about  to  take  into 
his  service  one  whom  he  knows  ought  not  to  be  taken)  set 
himself  in  motion,  and  do  some  act  to  induce  that  other  to 
seek  information   from   and   put  questions  to  him.     The 
answer  to  such  questions,  given  bond  fide  with  the  inten- 
tion of  communicating   such   facts    as    the    other   party 
ought  to  know,    will,   although   they  contain   slanderous 
matter,  come  within  the  scope  of  a  privileged  communica- 
tion."    (Per  Bayley,  J.,  in  Pattison  v.  Jones,  8  B.  &  C,  at 
p.  684.) 

If,  after  a  favourable  character  has  been  given,  facts 

come  to  the  knowledge    of    the    former    master    which 

induce  him  to  alter  his  opinion,  it  is  his  duty  to  inform 

the  person  to  whom  he  gave  the  character  of  his  altered 

opinion.     Hence,  a  letter  written  to  retract  a  favourable 

character  previously  given  will  also  be  privileged.     {Gardner 

V.    Slade,   13   Q.  B.  796;    18  L.  J.  Q.  B.  334;    13  Jur. 

826 ;   Chad  v.  Affleck  and  tcife,  9  B.  &  C.  403 ;  4  M.  &  K. 

338.) 

So,  again,  if  a  servant  comes  with  a  good  character  given 
her  by  B.,  and  her  master  is  sadly  disappointed  in  her,  he 
may  write  and  inform  B.  that  she  does  not  deserve  the 
character  he  gave  her,  so  that  he  may  refrain  from  recom- 
mending her  to  others ;  and  such  a  letter  would  be  privi- 
leged. {Dixon  V.  Parsons,  1  F.  &  F.  24.  But  see  the 
dictUr  in  Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  429 ;  33  L.  J. 
C-  P.  96.) 

^When  a  master  discharges  a  servant,  it  is  his  duty  to  tell 
her  why  she  is  dismissed ;  he  may  also  tell  her  parents  or 
guardians ;  and  the  privilege  will  not  be  lost,  if  his  wife  or 
a  friend  be  present  at  the  interview.  (Taylor  v.  HaioUnSj 
16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313.)  A  master  may  alsa 
\Farii  his  present  servants  against  associating  with  a  former 
servant  whom  he  has  discharged,  and  state  his  reasons  for 
dismissing  her.  {Somei-ville  v.  Haivkins,  10  C.  B.  590  ;  20* 
L..  J.  C.  P.  131.) 
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lUiLstrations, 

After  a  mercantile  firm  has  given  to  one  of  its  clerks  a  general  leoommenda- 
tion  by  means  of  which  he  obtains  a  situation,  if  a  partner  subsequently  dis- 
covers facts  which  alter  his  opinion  of  that  clerk's  character,  it  is  his  duty  to 
communicate  the  new  facts  and  his  change  of  opinion  to  the  new  employer  of 
that  derk,  in  order  to  guard  against  his  being  misled  by  the  previous 
recommendation  of  the  firm. 

Fowle$  V.  Boiveti,  3  Tiffany  (30  N.  Y.  R.)»  20. 
If  I  happen  to  hear  that  a  discharged  servant  of  mine  is  about  to  enter  the 
service  of  B.,  it  may  be  my  duty  to  write  off  at  once  and  inform  B.  of  the  ser- 
vant's misconduct.  It  is  certainly  safer  to  wait  till  B.  applies  to  me  for  the 
servant's  character.  Eagerness  to  prevent  a  former  servant  obtaining  another 
place  has  the  appearance  of  malice,  and  if  it  were  found  that  I  wrote  systematic- 
ally to  every  one  to  whom  the  plaintiff  applied  for  work,  the  jury  would  pro- 
bably give  damages  against  me.  On  the  other  hand,  if  B.  was  an  intimate 
friend  or  a  relation  of  mine,  and  there  was  no  other  evidence  of  malice,  except 
that  I  volunteered  the  information,  the  occasion  would  still  be  privileged.  In 
short,  when  a  master  '*  volunteers  to  give  the  character,  stronger  evidence  will 
be  required  that  he  acted  bond  fide,  than  in  the  case  where  he  has  given  the 
character  after  being  required  so  to  do."    Per  Littledale,  J.,  in 

FaUison  v.  Jones,  8  B.  &  0.  578,  686 ;  3  C.  &  P.  387. 
The  defendant,  a  linendraper,  dismissed  his  apprentice  without  sufficient  legal 
excuse :  he  wrote  a  letter  to  her  parents,  informing  them  that  the  girl  would  be 
sent  home,  and  giving  his  reasons  for  her  dismissal.     Cockbum,  C.J.,  held  this 
letter  privileged. 

James  v.  Jolly ^  Bristol  Summer  Assizes,  1879. 

See  Fowler  and  wife  v.  Homer,  3  Camp.  294. 
So,  of  course,  a  letter  to  the  girl  herself,  stating  in  detail  the  faults  her  late 
employer  found  with  her,  is  privileged. 

a.  V.  Perry,  15  Ck)x,  C.  C.  169. 
So  where  a  lady,  who  had  dis^^ssed  her  maid-servant,  wrote  a  similar  letter 
to  the  aunt  of  the  plaintiff,  who  was  in  the  position  of  a  mother  to  her. 

Aberdein  v.  Macleay,  (1893)  9  Times  L.  E.  539. 
If  a  master  about  to  dismiss  his  servant  for  dishonesty,  calls  in  a  friend  to 
hear  what  passes,  the  presence  of  such  third  person  does  not  take  away  privilege 
from  words  which  the  master  then  uses,  imputing  dishonesty. 

Taylor  v.  Hawkins,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313 ;  15  Jur.  746. 

Jones  V.  Thomas,  34  W.  R.  104 ;  53  L.  T.  678 ;  60  J.  P.  149. 
Where  a  master  discharged  his  foOtman  and  cook,  and  they  asked  him  his 
reason  for  doing  so,  and  he  told  the  footman,  in  the  absence  of  the  cook,  that 
*'  he  and  the  cook  had  been  robbing  him ;  "  and  told  the  cook,  in  tiie  absence  of 
the  footman,  that  he  had  discharged  her  '*  because  she  and  the  footman  had 
l)een  robbing  him :  "  hM,  that  these  were  privileged  communications  as  respected 
the  absent  parties,  as  well  as  those  to  whom  they  were  respectively  made. 

Manhy  v.  Witi,       \  18  C.  B.  544;    25  L.  J.  C.  P.  294  ;    2  Jur.  N.  S. 

Eastmead  v.  WiU,  ]     1004. 

The  plaintiff  was  a  guard  in  the  service  of  the  defendants,  a  railway  company. 
The  defendants  dismissed  him  on  the  ground  that  he  had  been  gmlty  of  gross 
neglect  of  duty,  and  published  his  name  in  a  printed  monthly  circular  addressed 
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to  their  Bervants,  stating  that  he  had  been  dismifised  and  the  ground  of  his  dis- 
miflBal.  The  plaintiff  brought  an  action  for  libel  against  the  defendants.  Held, 
affiiming  the  decision  of  Stephen,  J.,  that  the  statement  was  made  on  a 
pniileged  occasion,  and  that  the  defendants  were  not  liable. 

Hunt  V.  Oreat  Northern  Railway  Co.,  (1891)  2  Q.  B.  189 ;  60  L.  J.  Q.  B. 
498;  55  J.  P.  234,  648. 

Inforination  as  to  Crime  or  Misconduct  of  others. 

Again,  it  is  a  duty  which  every  one  owes  to  society  and 
to  the  State  to  assist  in  the  investigation  of  any  alleged 
misconduct,  and  to  promote  the  detection  of  any  crime. 
All  information  given  bond  fde  in  response  to  any  inquiries 
made  with  this  object  is  clearly  privileged  {ante^  p.  239). 
But  this  duty  does  not  arise  merely  when  confidential 
inquiries  are  made.  If  facts  come  under  my  knowledge 
which  lead  me  reasonably  to  conclude  that  a  crime  has 
been,  or  is  about  to  be,  committed,  it  is  my  duty  at  once  to 
give  information  to  the  police  or  to  the  persons  interested. 

"When  it  comes  to  the  knowledge  of  any  one  that  a 
crime  has  been  committed,  a  duty  is  laid  on  that  person,  as 
a  citizen  of  the  country,  to  state  to  the  authorities  what  he 
knows  respecting  the  commission  of  the  crime ;  and  if  he 
states  only  what  he  knows  and  honestly  believes,  he  cannot 
be  subjected  to  an  action  of  damages  merely  because  it 
turns  out  that  the  person  as  to  whom  he  has  given  the 
information  is,  after  all,  not  guilty  of  the  crime."  (Per 
Inglis,  Lord  President,  in  Lightbody  v.  Gordon^  9  Scotch 
Sessions  Cases,  4th  Series,  937,  938.) 

*  So  all  material  statements  made  by  the  persons  interested 
in  the  detection  of  a  crime,  during  their  investigations  and 
relevant  thereto,  are  privileged.  •  *'  For  the  sake  of  public 
justice,  charges  and  communications  which  would  other- 
wise be  slanderous,  are  protected  if  bond  fide  made  in  the 
prosecution  of  an  inquiry  into  a  suspected  crime."  (Per 
Coleridge,  J.,  in  Padmore  v.  Lawrence,  11  A.  &  E.  382.)* 
See  also  the  remarks  of  Lord  Eldon,  C.J.,  in  Johnson  v. 

*  This  passage  was  cited  with  approyal  by  Collins,  M.B.,  in  Collins  y.  Cooper, 
<1902)  19  Times  L.  B.  at  p.  119. 

O.L.S.  S 
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Ecansj  3  Esp.  33,  and  of  Lord  EUenborough,  in  Fowler  el 
ux.  V.  Horner^  3  Camp,  at  p.  295. 

Illustrations. 

Defendant  discharged  his  servant,  the  plaintiff,  and  sent  for  a  constable, 
intending  to  give  her  in  charge.  All  that  he  said  to  the  constable  in  the  course 
of  his  charge  and  complaint  against  the  plaintiff  is  privileged,  although  ulti- 
mately he  did  not  give  her  into  charge. 

Johruon  v.  Evans^  Clerks  3  Esp.  32. 
Defendant  was  a  haberdasher.  On  a  Saturday  evening,  while  he  was  absent, 
Mrs.  Fowler  came  into  his  shop  and  bought  some  goods.  Soon  after  she  was 
gone  his  shopman  missed  a  roll  of  riband,  and  mistakenly  supposed  that  she  had 
stolen  it,  but  did  not  then  pursue  her.  On  the  following  Monday,  as  she  was 
again  passing  the  shop,  the  shopman  pointed  her  out  to  the  defendant  as  the 
person  who  had  stolen  the  riband.  The  defendant  brought  her  into  the  shop  and 
accused  her  of  the  robbery,  which  she  positively  denied.  He  then  took  her  into 
an  adjoining  room  and  sent  for  her  father,  to  whom  he  repeated  the  accusation. 
After  a  good  deal  of  altercation  she  was  allowed  to  go  home,  and  there  the  matter 
rested.    Lord  EUenborough  decided  that  no  action  lay. 

Fowler  et  ux,  v.  Homer ^  3  Camp.  294. 
Mensel  sent  his  servant,  the  plaintiff,  to  the  defendant's  shop  on  business ; 
while  there,  the  plaintiff  had  occasion  to  go  into  an  inner  room.  Shortly  after 
he  left,  a  box  was  missed  from  that  inner  room.  No  one  else  had  been  in  the 
room  except  the  plaintiff.  The  defendant  thereupon  went  round  to  Mr.  Mensers, 
and  calling  him  aside  into  a  private  room,  told  him  what  had  happened,  adding 
that  the  plaintiff  must  have  taken  the  box.  Later  on,  the  plaintiff  came  to  the 
defendant's  house,  and  the  defendant  repeated  the  accusation  to  him ;  but,  an 
English  girl  being  present,  defendant  was  careful  to  speak  in  German.  Both 
communications  were  held  privileged. 

Aiiiann  v.  Dummy  8  C.  B.  N.  S.  597  ;  29  L.  J.  C.  P.  313 ;  7  Jur.  N.  b. 
47 ;  8  W.  E.  470. 

Hurtert  v.  Weines,  27  Iowa,  134. 

Dale  V.  Harris,  13  Browne,  (109  Mass.)  193. 
Defendant  charged  the  plaintiff,  his  porter,  with  stealing  his  bed-ticks,  and 
with  plaintiff's  permission  subsequently  searched  his  house,  but  found  no  stolen 
property.  The  jury  found  that  defendant  bmid  fide  believed  that  a  robbery  had 
been  committed  by  the  plaintiff,  and  made  the  charge  with  a  view  to  investiga- 
tion, but  added,  **The  defendant  ought  not  to  have  said  what  he  could  not 
prove."  Heldy  that  this  finding  was  immaterial,  that  the  occasion  was  privileged, 
and  that  thei-e  was  no  evidence  of  malice.    Judgment  for  the  defendant. 

Huwe  V.  Jones,  (1884)  1  Times  L.  R.  19;  (1885)  ih.  461. 

Fowler  et  ux,  v.  Homer,  3  Camp.  294. 
Earquharson  forged  the  name  *'  J.  Smith  "  on  a  cheque  and  sent  a  boy  to  pre- 
sent it  and  get  the  money.  The  defendant  was  cashier  of  the  bank.  He  looked 
hard  at  the  boy,  and  satisfied  himself  as  he  thought  that  it  was  Smith's  boy,  the 
plaintiff,  and  so  gave  him  the  money.  When  inquiries  were  made,  defendant 
told  Smith  it  was  his  boy  who  presented  the  cheque,  and  described  him 
accurately.    He  told  the  detective  so  too.     Plaintiff  was  accordingly  tried  along^ 


CHABGE  OF  FELONY.  260 

with  Farquhareon,  who  pleaded  guilty.  The  Sheriff  found  the  charge  not 
pro?en  against  the  plaintiff.  Then  plaintiff  sued  defendant  and  recovered 
damages  oOl.,  hy  a  verdict  of  eight  jur3nnen  to  four.  The  Court  set  the  verdict 
adde  on  the  ground  that  there  was  no  evidence  whatever  of  malice. 

Lightbody  v.  Gordon,  9  Scotch  Sessions  Cases,  4th  Series,  934. 
Barton,  a  friend  of  the  defendant,  employed  a  huilder,  the  plaintifTs  master, 
to  build  a  house  for  him :  the  defendant  informed  Barton  that  the  plaintiff  while 
at  work  on  his  house  had  removed  some  qnarterings.  Barton  complained  to  the 
master  huilder,  who  came  down  to  the  defendant's  and  said,  **  I  am  told  you  say 
that  you  saw  my  man  Kine  take  away  some  of  the  quarterings  from  Mr.  Barton'» 
premises."  A  repetition  of  the  charge  made  then  to  the  plaintiff's  master  with* 
oat  maHce  was  held  privileged,  and  as  the  plaintiff  had  not  called  Barton  to* 
prore  the  original  remark,  the  jury  found  for  the  defendant,  and  anew  trial  was^ 
idnsed.  Parke,  B.,  said,  '*  Is  a  man's  mouth  to  be  closed  when  I  ask  him  if  he 
lias  seen  another  man  take  away  my  timber  ?" 

Kine  V.  Sew^l,  3  M.  &  W.  297. 
Certain  merchants  in  New  Tork,  believing  on  reasonable  grounds  that  they 
liad  been  defrauded  by  plaintiff  and  others,  drew  up  an  agreement  reciting  that 
&^  bad  "  been  robbed  and  swindled  "  by  plaintiff  and  others  named,  whom 
ibey  were  determined  to  prosecute,  and  promising  that  each  person  signing 
would  pay  his  fair  share  towards  the  expenses  of  the  prosecution,  &c.  This 
agreement  was  left  with  A.'s  manager  in  order  that  he  might  procure  A.'s 
Bgnatore  thereto.    Held,  a  privileged  publication. 

Klinck  V.  Colby  and  others,  1  Sickels  (46  N.  Y.)  427. 
Defendant  accused  the  plaintiff,  in  the  presence  of  a  third  person,  of  stealing 
his  wife's  brooch ;  plaintiff  wished  to  be  searched ;  defendant  repeated  the 
•ocuaation  to  two  women,  who  searched  the  plaintiff  and  found  nothing.  Sub- 
nquently  it  was  discovered  that  defendant's  wife  had  left  the  brooch  at  a  friend's 
iMniae.  Beld,  that  the  mere  publication  to  the  two  women  did  not  destroy  the 
privilege  attaching  to  charges,  if  made  bond  fide  ;  but  that  all  the  circumstances 
flboold  have  been  left  to  the  jury,  who  should  determine  whether  or  no  the 
chaige  was  made  recklessly  and  unwarrantably,  and  repeated  before  more 
pOBons  tiian  necessary. 

Padmore  v.  Lawrence,  11  A.  &  E.  380 ;  4  Jur.  458 ;  3  P.  &  D.  209. 

Jones  V.  Thonma,  (1 885)  34  W.  E.  104 ;  53  L.  T.  678 ;  2  Times  L.  R.  95. 
A  diacharged  servant  of  the  defendant's  charged  plaintiff,  her  former  manager, 
vitii  embezzlement.  Defendant  went  to  plaintiff's  house,  and,  finding  him  out, 
■id  to  bis  wife,  "  He  has  robbed  me."  This  was  held  not  to  be  privileged ; 
though  the  jury  found  that  defendant  spoke  in  the  performance,  as  she  believed, 
of  a  duty  and  in  the  bond  fide  belief  that  what  she  said  was  true,  and  without 
nudioe.    Judgment  for  the  plaintiff.    Damages  51. 

Jones  V.  WiUiams,  (1885)  1  Times  L.  B.  572. 
Plaintiff  assaulted  the  defendant  on  the  highway ;  defendant,  meeting  a  con- 
stable, requested  him  to  take  charge  of  the  plaintiff,  and  the  constable  refusing 
to  arrest  the  plaintiff  unless  the  defendant  would  charge  him  with  felony,  the 
defendant  did  so.  Held,  on  demurrer  to  the  defendant's  plea,  that  the  charge  of 
felony,  made  in  these  circumstances  was  not  privileged. 

Smith  V.  Hodgetkins,  Cro.  Car.  276. 
But  where  the  defendant's  shop  had  undoubtedly  been  robbed,  and  he  went 

s  2 
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witih  a  polioeman  to  the  House  of  a  discharged  servant  whom  he  suspected,  and 
the  servant's  mother  in  her  presence  asked  him  what  he  wanted,  the  defendant's 
answer  was  held  privileged  in 

Brow  V.  Hathaway,  (1866)  13  Allen  (95  Mass.),  239  ;  19  L.  T.  105. 

Plaintiff  and  defendant  were  neighbours  and  both  drapers.  Defendant,  from 
facts  which  came  to  his  knowledge,  and  which  were  sufficient  to  arouse  suspicion, 
concluded  that  he  was  being  robbed  by  one  of  his  assistants  with  the  collusion 
of  the  plaintiff.  He  went  to  A.,  in  whose  employ  plaintiff  had  formerly  been, 
and  inquired  as  to  plaintiff's  honesty.  A.  asked,  **  What  do  you  want  to  know 
for?"  Defendant  replied,  '*0h,  the  man  has  robbed  me;  I  mean  to  get  him 
imprisoned."  Defendant  then  made  inquiries  of  B.,  one  of  his  own  assiBtants^ 
who  said  she  knew  nothing  at  all  of  the  matter,  whereupon  defendant  repeated 
what  he  had  said  to  A.  Damages  6L  Lindley,  J.,  on  further  consideration,  held 
both  statements  unprivileged,  as  neither  A.  nor  B.  was  concerned  in  or  connected 
with  the  matter. 

Harrison  v.  Fraeer,  29  W.  B.  652. 

The  defendant,  in  the  presence  of  his  wife,  accused  the  plaintiff,  ^*  a  ladies' 
wardrobe  dealer,"  of  having  received  certain  goods  stolen  from  his  house.  The 
plaintiff  denied  receiving  them.  The  defendant  then  said,  "  Would  it  surprise 
you  if  I  could  bring  five  people  to  say  you  had  taken  the  things  away  from 
here  ?"  The  plaintiff  said  it  would  surprise  her.  Four  boys  and  a  maidservant 
were  then  sent  into  the  room,  and  the  defendant  said  to  them,  **  Is  this  the 
l>er8on  who  came  and  took  the  things  away  ? "  They  replied,  '*  Yes."  The 
Court  of  Appeal  held  the  whole  conversation  privileged. 
Collina  v.  Cooper,  (1902)  19  Times  L.  E.  118. 

''The  publication  at  the  request  of  any  Gk)vemment  office  or  department, 
officer  of  State,  Commissioner  of  Police,  or  Chief  Constable,  of  any  notice  or 
report  issued  by  them  for  the  information  of  the  public,  shall  be  privileged, 
unless  it  shall  be  proved  that  such  report  or  publication  was  published  or  made 
maliciously." 

51  &  52  Yict.  c.  64,  s.  4. 


Charges  against  Pvhlic  Officials. 

So,  too,  it  is  the  duty  of  all  who  witness  any  misconduct 
on  the  part  of  a  magistrate  or  any  public  ofl&cer  to  bring 
such  misconduct  to  the  notice  of  those  whose  duty  it  is  to 
inquire  into  and  punish  it ;  and,  therefore,  all  petitions  and 
memorials  complaining  of  such  misconduct,  if  forwarded 
to  the  proper  authority,  are  privileged.  And  it  is  not 
necessary  that  the  informant  or  memorialist  should  be  in 
any  way  personally  aggrieved  or  injured :  for  all  persons 
have  an  interest  in  the  pure  administration  of  justice  and 
the  efl&ciency  of  our  public  offices  in  all  departments  of  the 
State.    So  with  ecclesiastical  matters  :  all  good  churchmen 
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are  concerned  to  prevent  any  scandal  attaching  to  the 
Church.  If,  however,  the  informant  be  the  person  imme- 
diately affected  by  the  misconduct  complained  of,  he  can 
elaim  privilege  also  on  the  ground  that  he  is  acting  in  self- 
defence.  (See  the  cases  cited,  post^  p.  276.)  Every 
communication  made  with  a  view  to  obtain  redress  for 
some  injury  received,  or  to  prevent  some  public  abuse, 
is  privileged,  if  it  be  published  only  to  persons  who  have 
jnrisdiction  to  entertain  the  complaint,  or  power  to  redress 
the  grievance,  or  some  duty  or  interest  in  connection  with 
it  Statements  made  to  a  stranger  who  has  nothing  to  do 
with  the  matter,  cannot  be  privileged. 

*'  To  protect  those  who  are  not  able  to  protect  themselves  is  a  duty 
which  everyone  owes  to  society."  (Per  Lord  Macnaghten  in  Jenoure 
I  V.  Ddmege,  (1891)  A.  C.  at  p.  77;  60  L.  J.  P.  C.  at  p.  18.)  *'  In 
I  this  land  of  law  and  liberty  all  who  are  aggrieved  may  seek  redress  ; 
and  the  alleged  misconduct  of  any  who  are  clothed  with  public  autho- 
rity may  be  brought  to  the  notice  of  those  who  have  the  power  and 
I  the  duty  to  inquire  into  it,  and  to  take  steps  which  may  prevent  the 
repetition  of  it."  (Per  Lord  Campbell,  C.J.,  in  Harrison  v.  Bu$h, 
5  E.  &  B.  at  p.  849  ;  25  L.  J.  Q.  B.  at  p.  29.)  "  If,  without  express 
malice,  I  make  a  defamatory  charge  which  I  bond  fide  believe  to  be 
true,  against  one  whose  conduct  in  the  respect^  defamed  has  caused 
me  injury,  to  one  whose  duty  it  is  ...  to  inquire  into  and 
redress  such  injury,  the  occasion  is  privileged ;  because  I  have  an 
interest  in  the  subject-matter  of  my  charge,  and  the  person  to  whom 
I  make  the  communication  has  on  hearing  the  communication  a 
duty  to  discharge  in  respect  of  it."  (Per  Fitzgerald,  B.,  in  Waring 
y-H'Caldiny  (1878)  7  Ir.  Eep.  C.  L.  at  p.  288.) 

Illustrations, 

A  petition  to  the  House  of  Commons  charging  the  plaintiff  with  oppression  and 
otoTtion  in  his  office  of  Vicar-General  to  the  Bishop  of  Lincohi,  is  privileged, 
^Itlioiigh  the  petition  was  printed,  and  copies  distributed  amongst  the  members. 
Lake  T.  King,  1  Ley.  240 ;  1  Saund.  131 ;  Sid.  414 ;  1  Mod.  58. 

The  defendant  deemed  it  his  duty  as  a  churchman  to  write  to  the  Bishop  of  A 

littdon  informing  him  that  a  report  was  current  in  the  parish  of  Bethnal  Green  '^ 

Uiit  a  Btand-np  fight  had  occurred  in  the  school- room  of  St.  James-the-Great 
li^een  the  plaintiff,  the  incumbent,  and  the  school-master,  during  school 
^^<>^m.   The  letter  was  held  priyileged  under  the  Church  Discipline  Act,  3  &  4 
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Vict.  c.  86|  8.  3,  although  the  defendant  did  not  live  in  the  district  of  which  the 
plaintiff  was  incumbent,  but  in  an  adjoining  district  of  the  same  parish. 
James  v.  Boston^  2  C.  &  K.  4. 
A  letter  sent  to  the  Postmaster-General,  or  to  the  secretary  to  the  General  Post 
Office,  complaining  of  misconduct  in  a  postmaster,  is  privileged,  if  it  was  written 
as  a  bond  fide  complaint,  to  obtain  redress  for  a  grievance  that  the  party  really 
believed  he  had  suffered ;  and  particular  expressions  are  not  to  be  too  strictly 
scrutinised,  if  the  intention  of  the  defendant  was  good. 
Woodward  v.  Laiider,  6  0.  &  P.  548. 
Bannister  v.  Kelty,  59  J.  P.  793. 
The  defendant  drafted  a  memorial  to  the  Home  Secretary  on  a  matter  within 
his  jurisdiction,  and  read  it  to  M.  in  the  presence  of  M.'s  wife,  and  asked  M.  to 
sign  it.    M.  signed  it,  and  the  defendant  then  sent  it  to  the  Home  Secretary. 
Qroye,  J.,  held  that  both  the  petition  and  the  conversation  with  M.  were 
privileged. 

Spademan  v.  Gibney,  Bristol  Spring  Assizes,  1878. 
The  plaintiff  was  a  sanitary  inspector  under  the  statute  41  &  42  Yict  c.  74, 
8.  42,  appointed  by  the  local  authority,  but  removable  by  the  Privy  Council ; 
the  defendant  addressed  a  letter  to  the  Privy  Council,  charging  the  plaintiff  with 
corruption  and  misconduct  in  his  office.  Held,  that  no  action  lay  without  proof 
of  malice. 

Proctor  V.  Webster,  16  Q.  B.  D.  112;  55  L.  J.  Q.  B.  150 ;  53  L.  T. 

765. 
Wieman  v.  Mabee,  45  Mich.  484 ;  40  Amer.  B.  477. 
An  elector  of  Frome  petitioned  the  Home  Secretary,  stating  that  the  plaintiff, 
a  magistrate  of  the  borough,  had  made  speeches  inciting  to  a  breach  of  the  peace, 
and  praying  for  an  inquiry,  and  that  the  Home  Secretary  should  advise  her 
Majesty  to  remove  the  plaintiff  from  the  commission  of  the  peace.  Such  petition 
was  held  to  be  privileged,  although  it  should  more  properly  have  been  addressed 
to  the  Lord  Chancellor. 

HarHson  v.  Bush,  5  E.  &  B.  344 ;  25  L.  J.  Q.  B.  25 ;  1  Jur.  N.  S. 
846 ;  2  Jut.  N.  S.  90. 
A  timekeeper  employed  on  public  works,  on  behalf  of  the  Board  of  Works, 
wrote  a  letter  to  the  secretary  of  the  Board,  imputing  fraud  to  the  contractor. 
Blackburn,  J.,  directed  the  jury  that  if  they  thought  the  letter  was  written  in 
good  faith  for  the  information  of  his  employers,  it  was  privileged,  although 
such  a  complaint  should  have  been  addressed  to  the  resident  engineer,  in  the 
first  instance. 

Scarll  V.  Dixon,  4  F.  &  F.  250. 
The  defendant  wrote  to  the  inspector  of  constabulary,  saying  that  he  had  been 
informed  that  the  plaintiff,  a  Government  medical  officer,  had  refused  to  attend 
a  poor  woman,  who  died  in  consequence.  Held,  that  the  occasion  was  privileged, 
although  such  a  complaint  should  more  properly  have  been  submitted  to  the 
superintending  medical  officer. 

Jenoure  v.  Delmege,  (1891)  A.  0.  73 ;  60  L.  J.  P.  C.  11 ;  39  W.  E. 

388 ;  63  L.  T.  814 ;  55  J.  P.  500. 

The  plaintiff  was  about  to  be  sworn  in  as  a  paid  constable,  by  the  justices, 

when  the  defendant,  a  parishioner,  made  a  statement  against  the  plaintifTs 

character  in  the  hearing  of  several  by-standers.     Held,  that  even  if  such 
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statement  ought  rather  to  have  been  made  to  the  vestry,  who  drew  up  the  list  of 
eonstableB  whom  the  justices  were  to  swear  in,  still  it  was  privileged,  as  the 
justioes  had  a  discretion  to  select  from  that  list  the  persons  who  were  to  be 
sirom  in  as  paid  constables. 

Kershaw  v.  Bailey,  1  Exch.  743;  17  L.  J.  Ex.  129. 
A  letter  to  the  Secretary  at  War,  with  the  intent  to  prevail  on  him  to  exert 
his  authority  to  compel  the  plaintiff  (an  officer  in  the  army)  to  pay  a  debt  due 
from  him  to  defendant,  was  held  privileged,  although  the  Secretary  at  War  hod 
no  direct  power  or  authority  to  order  the  plaintiff  to  pay  his  debt. 

Fairman  v.  Ives,  5  B.  &  Aid.  642 ;  1  Chit.  83 ;  1  D.  &  R  262. 
The  plaintiff  was  a  teacher  in  a  district  school ;  the  inhabitants  of  the  district 
]«epared  a  memorial  charging  the  plaintiff  with  drunkenness  and  immorality, 
vhich  they  sent  to  the  local  superintendent  of  schools.  It  ought  strictly  to  have 
heea  sent  to  the  trustees  of  that  particular  school  in  the  first  instance,  and  such 
trustees  would  then,  if  they  thought  fit,  in  due  course  forward  it  to  the  local 
saperintendent  for  him  to  take  action  upon  it.  Held,  that  the  publication 
was  nevertheless  privil^ed,  as  the  ultimate  decision  lay  with  the  local 
snperintendent. 

Mclntyre  v.  McBean,  13  Up.  Canada  Q.  B.  Bep.  d34. 
But  where  the  defendant  wrote  a  letter  to  the  Home  Secretary  complaining  of 
the  conduct  of  the  plaintiff,  a  solicitor,  as  clerk  to  the  borough  magistrates,  this 
vaaheld  not  to  be  privileged,  because  the  Home  Secretary  had  no  power  or 
jurisdiction  whatever  over  the  plaintiff. 

Blagg  v.  Sturt,  10  Q.  B.  899 ;  16  L.  J.  Q.  B.  39 ;  8  L.  T.  (Old  S.)  135 ; 
11  Jut.  101. 
A  lieutenant  in  the  navy  was  appointed  by  the  Government  agent  or  superin- 
tendent on  board  a  transport  ship.  The  Jupiter,  He  wrote  a  letter  to  the 
secretary  of  Lloyd's  Coffee-house  imputing  misconduct  and  incapacity  to  the 
plaintiff,  the  master  of  The  Jupiter,  This  was  held  altogether  unprivileged ; 
the  information  should  have  been  given  to  the  Government  alone,  by  whom  the 
defendant- was  employed. 

Harwood  v.  Green,  3  C.  &  P.  141. 
Where  the  defeated  candidates  at  an  election  of  guardians  of  the  poor  wrote 
and  signed  a  memorial,  accusing  a  successful  candidate  of  bribery  and  treating, 
and  sent  it  to  the  new  board  of  guardians,  who  had  no  jurisdiction  in  the  matter 
and  no  duty  or  interest  in  connection  with  it,  this  was  held  not  to  be  a  privileged 
coaunnnication. 

Hebditch  v.  Macllwaine  and  others,  (1894)  2  Q.  B.  54 ;  63  L.  J.  Q.  B. 
387 ;  42  W.  E.  422 ;  70  L.  T.  826;  58  J.  P.  620. 
An  Irish  coroner  sent  to  the  Chief  Secretary  of  Ireland  a  report  of  an  inquest 
which  he  had  held  on  the  body  of  an  out-door  pauper,  and  at  which  the  plain- 
tiff, who  was  the  relieving  officer,  had  given  evidence.  He  mentioned  in  this 
Rport  that  the  parish  priest,  who  happened  to  be  in  court,  stated  publicly  at  the 
conclusion  of  plaintiff's  evidence,  "This  is  nothing  short  of  perjury."  Held, 
that  this  portion  of  the  report  at  all  events  was  not  privileged,  as  the  Chief 
Secretary  could  have  no  interest  in  hearing  Father  Callary's  opinion  of  the 
plaintiff*8  evidence. 

Lynam  v.  Gowing,  6  L.  B.  Ir.  259. 
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II.  Where  the  defendant  has  an  interest  in  the  subject- 
matter  OF  THE  communication,  AND  THE  PERSON  TO 
WHOM  THE  COMMUNICATION  IS  MADE  HAS  A  CORRESPOND- 
ING INTEREST  OR  SOME  DUTT  IN  CONNECTION  WITH  TH£ 
MATTER. 

Every  communication  made  in  such  circumstances  is 
privileged  by  reason  of  the  occasion.  (Per  Lopes,  L.  J.,  in 
Hunt  V.  Great  Northern  By.  Co.,  (1891)  2  Q.  B.  at  p.  192.) 
In  the  same  case  the  Master  of  the  KoUs  said  (p.  191) : — 
^^  The  occasion  had  arisen  if  the  communication  was  of  such 
a' nature  that  it  could  be  fairly  said  that  those  who  made 
it  had  an  interest  in  making  such  a  communication,  and 
those  to  whom  it  was  made  had  a  corresponding  interest  in 
having  it  made  to  them.  When  those  two  things  co-exist, 
the  occasion  is  a  privileged  one,  and  the  question  whether 
it  was  or  was  not  misused,  is  an  entirely  different  one." 

Such  common  interest  is  generally  a  pecuniary  one ;  as 
that  of  two  customers  of  the  same  bank,  two  directors  of 
the  same  company,  two  creditors  of  the  same  debtor.  But 
it  may  also  be  professional,  as  in  the  case  of  two  officers  in 
the  same  corps,  or  masters  in  the  same  school,  anxious  to 
preserve  the  dignity  and  reputation  of  the  body  to  which 
they  both  belong.  In  short,  it  may  be  any  interest  arising 
from  the  joint  exercise  of  any  legal  right  or  privilege,  or 
from  the  joint  performance  of  any  duty  imposed  or  recog- 
nised by  the  law.  Thus,  two  executors  of  the  same  will, 
two  trustees  of  the  same  settlement,  have  a  common 
interest,  though  not  a  pecuniary  one,  in  the  management 
of  the  trust  estate.  So  the  ratepayers  of  a  parish  have  a 
common  interest  in  the  selection  of  fit  and  proper  officers 
to  serve  in  the  parish,  their  salary  being  paid  out  of  the 
rates.  So  relations  by  blood  or  marriage  have  a  common 
interest  in  their  family  concerns. 

The  "common  interest''  must  be  one  which  the  law 
recognises  and  appreciates.    No  privilege  attaches  to  gossip. 
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however  interesting  it  may  be  to  both  speaker  and  hearer. 
(Rumsey  v.  Wehh  et  ux..  Car.  &  M.  104;  11  L.  J.  C.  P.  129.) 
The  law  never  sanctions  mere  vulgar  curiosity  or  officious 
intermeddling  in  the  concerns  of  others.  To  be  within  the 
privilege,  the  statement  must  be  such  as  the  occasion 
warrants,  and  must  tend  to  protect  the  private  interests 
both  of  the  speaker  and  of  the  person  addressed.  If,  in  fact, 
the  defendant  had  no  other  interest  in  the  matter  beyond 
that  which  any  other  educated  person  would  naturally  feel, 
interference  on  his  part  would  be  officious  and  unprivileged. 
{Botterill  and  another  v.  Whyteheady  41  L.  T.  588.) 

Illustrations. 

The  defendant  and  Messrs.  Wright  &  Co.,  his  bankers,  were  both  interested  in 
a  oonoam,  the  management  of  which  the  bankers  had  entrusted  to  the  plaintiff, 
thdr  solicitor.  A  confidential  letter  written  by  the  defendant  to  Messrs.  Wright 
t  Co.,  charging  the  plaintiff  with  professional  misconduct  in  the  management  of 
Rich  oonoem,  was  held  privileged  by  Lord  Ellenborough. 
M'Dougall  v.  Clarrdge,  1  Camp.  267. 
A  creditor  of  the  plaintiff  may  comment  on  the  plaintiff's  mode  of  conducting 
his  business  to  the  man  who  is  surety  to  that  creditor  for  the  plaintiffs  trade 
debts. 

Dunman  v.  Bigg,  1  Camp.  269  n. 
Where  A.  and  B.  have  a  joint  interest  in*a  matter,  a  letter,  written  by  A.  to 
induce  B.  to  become  a  party  to  a  suit  relating  thereto,  is  privileged,  though  it 
may  refer  to  the  plaintiff  in  angry  terms. 

Shipley  V.  Todhunter,  7  C.  &  P.  680. 

Klinck  V.  Colby  and  others,  1  Sickels  (46  N.  Y.),  427,  ante,  p.  259. 
A  creditor  was  appointed  trustee  in  liquidation  of  the  debtor's  estate,  the 
debtor  continuing  to  manage  his  former  business  for  the  benefit  of  the  estate.   A 
letter  written  by  the  trustee  to  another  creditor,  commenting  in  very  severe 
temu  on  the  debtor's  conduct,  is  privileged. 

SpiU  V.  Mavle,  L.  E.  4  Ex.  232;   88  L.  J.  Ex.  138;    17  W.  R  805; 
20  L.  T.  675. 
A  person  interested  in  the  proceeds  of  a  sale  may  give  notice  to  the  auctioneer 
not  to  part  with  them  to  the  plaintiff,  who  ordered  the  sale,  on  the  ground  that 
he  has  committed  an  act  of  bankruptcy. 

Blackham  v.  Pugh,  2  C.  B.  611 ;  15  L.  J.  C.  P.  290. 
Baker  v.  Carrich,  (1894)  1  Q.  B.  838 ;  63  L.  J.  Q.  B.  399;  42  W.  E. 
338 ;  70  L.  T.  366 ;  58  J.  P.  669 ;  9  E.  283. 
A  bishop's  charge  to  his  clergy  is  primd  facit  privileged,  although  it  contain 
defamatory  matter. 

Laught&n  v.  Bishop  of  Sodor  and  Man,  L.  E.  4  P.  C.  495 ;  42  L.  J.  P. 
C.  11 ;  21  W.  E.  204;  28  L.  T.  377;  9  Moore,  P.  C.  C.  N.  S. 
318. 
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A  commnnication  made  by  one  director  to  another,  as  to  the  misconduct  of  the 
company's  auditor  when  acting  as  secretary  of  another  company,  is  privileged. 
Harris  v.  Thompson,  (1853)  13  C.  B.  333. 
The  reports  of  the  directors  and  auditors  of  a  company  printed  and  circulated 
among  the  shareholders  are  privileged. 

Lawless  v.  Anglo- Egyptian  Cotton  Co.,  L.  R.  4  Q.  £•  262;  10  B.  &  S. 
226;  38  L.  J.  Q.  B.  129;  17  W.  R.  498. 
A  solicitor,  acting  for  some  shareholders  in  a  company,  printed  and  sent  to 
the  shareholders,  but  to  no  one  else,  a  circular  reflecting  on  the  promoters  and 
directors  of  the  company,  and  inviting  the  shareholders  to  meet  and  discuss 
their  position  and  take  measures  to  protect  their  common  interests.  Held,  that 
such  publication  was  privileged. 

QuaHz  Hill  Gold  Mining  Co.  v.  Beall,  20  Ch.  D.  501 ;  51  L.  J.  Ch. 

874  ;  30  W.  R.  583 ;  46  L.  T.  746. 

The  chairman  of  a  society  at  a  meeting  of  its  members  was  asked  questions  as 

to  the  conduct  of  the  manager  of  a  local  branch ;  he  stated  in  reply  what  he 

had  himself  observed.    Held,  that  the  occasion  was  privileged.    There  was  no 

evidence  of  malice.    Nonsuit. 

8tott  V.  Evansy  (1887)  3  Times  L.  R.  693. 
A  caution  sent  by  the  committee  of  a  charity  to  all  the  subscribers,  warning 
them  not  to  pay  their  subscriptions  in  future  to  the  plaintiff,  the  former  collector, 
who  *'  was  found  unworthy  of  confidence,  and  dismissed,"  is  privileged. 
Gassett  v.  Gilbert  and  others,  6  Q^ray,  (72  Mass.)  94. 
The  plaintiff  was  agent  for  an  insurance  company ;  he  resigned  that  post,  and 
the  secretary  of  the  company  then  sent  a  circular  to  all  policy-holders  who  had 
insured  through  the  plaintiff,  asking  them  in  future  to  pay  their  premiums  to 
another  agent,  as  the  plaintiff's  agency  *■ '  has  been  closed  by  the  directors."  Heid, 
a  privileged  communication. 

Ntvill  V.  Fine  Art  and  General  Insurance  Co.,  (C.  A.)  (1895)  2  Q.  B. 
156;   64  L.  J.  Q.  B.  681 ;   72  L.  T.  525;   (H.  L.)  (1897)  A.  C.  68; 
66  L.  J.  Q.  B.  195 ;  75  L.  T.  606. 
Smith  V.  Crocker,  (1889)  5  Times  L,  R.  441. 
Gallagher  v.  Murton,  (1888)  4  Times  L.  R.  304. 
A  communication  from  a  firm  of  brewers  to  the  tenants  of  their  pubUc-houses, 
refusing  to  accept  any  longer  in  payment  cheques  drawn  on  a  particular  bank,  is 
privileged. 

Capital  and  Counties  Bank  v.  Henty  and  Sons,  (C.  A.)  5  C.  P.  D.  514; 

49  L.  J.  C.  P.  830 ;    28  W.  R.  851 ;   43  L,  T.  651 ;   (H.  L.)  7  App. 

Cas.  741 ;  52  L.  J.  Q.  B.  232;  31  W.  R.  157;  47  L.  T.  662. 

Defendant  was  a  life  governor  of  a  public  school  to  which  the  plaintiff  supplied 

butcher's  meat ;  defendant  told  the  steward  of  the  school,  whose  duty  it  was 

to  examine  the  meat,  that  plaintiff  had  been  known  to  sell  bad  meat.    Held,  a 

privileged  communication. 

Humphreys  v.  Stihoell,  2  F.  &  R  590. 

And  see  Crisp  v.  Gill,  29  L.  T.  (Old  S.)  82. 

Several  fictitious  orders  for  goods  had  been  sent  in  the  defendant's  name  to  a 

tradesman,  who  thereupon  delivered  the  goods  to  the  defendant.    The  defendant 

retumed^the  goods,  and  being  shown  the  letters  ordering  them,  wrote  to  the 

tradesman  that  in  his  opinion  the  letters  were  in  the  plaintiff's  handwriting. 
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Held,  that  this  expression  of  opinion  was  privileged,  as  both  defendant  and  the 
tradesman  were  interested  in  discoyering  the  culprit. 

Cro/t  V.  Stevens,  7  H.  &  N.  570;  31  L.  J.  Ex.  143;  10  W.  B.  272; 
6  L.  T.  683. 
Where  a  mercantile  agency  or  trade  protection  society  issues  a  weekly  circular 
or  notification  sheet,  and  sends  it  to  all  its  subscribers,  some  of  whom  will  be 
interested  in  one  item,  others  in  another  item,  but  none  in  all  the  items  of 
information  contained  in  it,  the  judges  of  the  Court  of  Errors  and  Appeals  in 
New  Jersey  were  divided  in  opinion ;  the  majority  (nine  to  five)  holding  that 
sach  a  conununication  was  not  privileged.    But  see  post,  pp.  270,  285. 

King  v.  FaUerton,  (1887)  20  Vroom  (49  New  Jersey),  417;  83  Law 
Times  Journal,  408. 
A  prominent  member  of  the  church  of  St.  Barnabas,  Fimlico,  went  to  stay  in 
the  vacation  at  Stockcross,  in  Berkshire,  and  so  conducted  himself  there  as  to 
gravely  offend  the  parishioners.  Letters  passing  between  the  curate  of  St. 
Barnabas  and  the  incumbent  of  Stockcross  relative  to  the  charges  of  misconduct 
brought  against  the  plaintiff  were  held  privileged,  as  both  were  interested  in 
getting  at  the  truth  of  the  matter. 

Wfiiteley  v.  Adams,  15  0.  B.  N.  S.  392;   33  L.  J.  C.  P.  89 ;   10  Jur. 

N.  S.  470;  12  W.  E.  153;  9  L.  T.  483. 

The  defendant  had  a  dispute  with  the  Newry  Mineral  Water  Company,  which 

they  agreed  to  refer  to  "some  respectable  printer  who  should  be  indifferent 

between  the  parties,"  as  arbitrator.    The  manager  of  the  company  nominated  the 

plaintiff,  a  printer's  commercial  traveller.    The  defendant  declined  to  accept  him 

as  arbitrator,  and,  when  pressed  for  his  reason,  wrote  a  letter  to  the  manager 

stating  that  the  plaintiff  had  formerly  been  in  the  defendant's  employment,  and 

had  been  dismissed  for  drunkenness.    The  plaintiff  thereupon  brought  an  action 

on  the  letter  as  a  libel  on  him  in  the  way  of  his  trade.    Held,  that  the  letter  was 

piivil^ed,  as  both  parties  were  interested  in  the  selection  of  a  proper  arbitrator. 

ffobbs  V.  Bryers,  2  L.  R.  Ir.  496. 

If  a  parish  ofKcer  seeks  re-election,  charges  as  to  his  previous  conduct  in  the 

office  made  against  him  at  the  parish  meeting  for  the  nomination  of  officers  are 

privileged. 

George  v.  Goddard,  2  F.  &  P.  689. 
Kershaw  v.  Bailey,  1  Exch.  743 ;  17  L.  J.  Ex.  129. 
See  Senior  v.  Medland,  4  Jur.  N.  S.  1039. 
Pierce  v.  Ellis,  6  Ir.  C.  L.  R  55. 
Bennett  v.  Barry,  8  L.  T.  857. 
Harle  v.  CatheraU,  14  L.  T.  801. 
'So  are  such  charges  made  to  a  voter,  or  even  to  the  wife  of  a  voter. 

Wisdom  V.  Broion,  (1885)  1  Times  L.  E.  412. 
Where  the  officers  of  any  town  claim  to  be  reimbursed  moneys  expended  by 
them,  any  statements  made  at  a  town  meeting  by  a  ratepayer  which  tend  to  show 
that  the  expenses  were  not  properly  incurred,  and  ought  not  to  be  charged  on  the 
ntes,  are  privileged. 

Smith  V.  Higgins,  16  Gray  (82  Mass.),  251.  ^ 

A  parish  meeting  was  called  to  investigate  the  accounts  of  the  parish  constable ; 
one  ratepayer  was  unable  to  attend,  so  he  wrote  a  letter  to  be  read  to  the  meeting 
^xmoeming  the  constable  and  his  accounts.  This  letter  was  held  privileged.  For 


i 


268  QUALIFIED  PBIVILEGE. 

had  he  attended  the  meeting  and  made  the  same  charge  orally,  such  speech  would 
have  been  privileged. 

/  Spencer  v.  AmerjUm,  1  Moo.  &  Bob,  470. 
But  a  personal  attack  on  the  private  character  of  a  candidate  at  a  parliamentary 
election  is  not  privileged  (anUt  p.  197). 

Duncombe  v.  Danidl,  8  C.  &  P.  222 ;  2  Jur.  32 ;  1  W.  W.  &  H.  101. 

Sir  Thomas  Clarges  v.  Bowe,  3  Lev.  30. 

Haw  V.  Prtn,  Holt,  662 ;  7  Mod.  107 ;  2  Salk.  694;  2  Ld.  Baym.  812  ; 

1  Brown's  Parly.  Cas,  64. 
Onslow  V.  Home,  3  Wils.  177 ;  2  W.  BL  760. 
Harwood  v.  Sir  J.  Aatley,  1  B.  &  P.  N.  B.  47. 
PwiJchurat  v.  Hamilton,  (1887)  3  Times  L.  B.  600. 
And  see  the  Corrupt  and  Illegal  Practices   Prevention  Act,    1895 
(68  &  69  Yict.  c.  40),  post,  pp.  408,  432. 
A  member  of  Parliament  gave  notice  that  he  would  ask  in  the  House  of 
Commons  why  the  plaintiff,  a  colonel  in  the  army,  had  been  dismissed ;  there- 
upon the  defendant,  the  plaintiff's  superior  officer,  who  had  been  instrumental  in 
procuring  his  discharge,  called  on  the  member,  whom  he  knew  weU,  to  ezplaiiL 
the  true  facts  of  the  case.    Lord  Campbell,  C.J.,  held  the  occasion  privileged ; 
but  the  jury  found  it  was  done  maliciously,  and  awarded  the  plaintiff  200^.^ 
damages. 

Dickson  v.  Earl  of  Wilton,  1  F.  &  F.  419. 
A  bond  fide  commxmication  between  a  member  of  Parliament  and  his  con- 
stituents on  a  matter  of  political  or  local  interest  is  privileged ;  such  as  a  report- 
of  any  speech  of  his  circulated  privately  among  his  constituents  for  their  informa- 
tion.   Per  Lord  Campbell,  C.J.,  and  Crompton,  J.,  in 

Davison  v.  Duncan,  7  £.  &  B.  233 ;  26  L.  J.  Q.  B.  107. 
And  Cockbui'n,  C.J.,  in 

Wason  V.  Walter,  L.  B.  4  Q.  B.  96 ;  8  B.  &  S.  730 ;  38  L.  J.  Q.  B.  42 ; 
17W.  B.  169;  19  L.  T.  416. 
But  a  judge  of  the  Bankruptcy  Court  and  an  opposing  creditor  have  no  such 
common  interest  in  the  case  of  an  insolvent  debtor  as  to  render  privileged  a  letter 
written  by  the  creditor  to  the  judge  previously  to  the  hearing  of  the  case. 
Writing  such  a  letter  is  indeed  a  contempt  of  Court. 
Oould  V.  Hulme,  3  C.  &  P.  625. 
So  the  agents  of  the  rival  candidates  at  an  election  have  no  common  interests,, 
at  all  events  after  the  election  is  over. 

Dickeson  v.  Hilliard  and  another,  L.  B.  9  Ex.  79 ;  43  L.  J.  Ex.  37 ; 
22  W.  B.  372 ;  30  L.  T.  196. 
A  confidential  consultation  between  a  vicar  and  his  curate  as  to  the  course 
which  the  vicar  ought  to  adopt  in  an  ecclesiastical  manner  was  held  privileged  in 
Clark  V.  Molyneux,  3  Q.  B.  D.  237 ;  47  L.  J.  Q.  B.  230 ;  26  W.  B. 

104 ;  36  L.  T.  466 ;  37  L.  T.  694 ;  14  Cox,  C.  C.  10. 
And  see  Bell  v.  Farke,  10  Lr.  C.  L.  B.  279 ;  ante,  p.  246. 
But  where  a  rector  sent  to  his  i^arishioners  a  circular-letter  warning  them  not 
to  send  their  children  to  a  school  which  plaintiff  had  opened  in  the  parish  against 
the  rector's  wishes,  and  in  opposition  to  the  rector's  parish  school,  it  was  held 
that  no  privilege  attached. 

Gilpin  V.  Fowler,  9  Exch.  615  ;  23  L.  J.  Ex.  162;  18  Jur.  293. 


COMMON  INTEREST.  269 

If  a  clergyman  or  pariah  priest,  in  the  course  of  a  sermon  **  make  an  example  " 
of  a  member  of  his  flock,  by  commenting  on  bis  misconduct,  and  either  naming 
him  or  alluding  to  him  in  unmistakable  terms,  his  words  will  not  be  privileged, 
although  they  were  uttered  h<m&  fide  in  the  honest  desire  to  reform  the  culprit, 
and  to  warn  the  rest  of  his  hearers,  and  although  the  congregation  would 
probably  be  more  interested  in  this  part  of  the  discourse  than  in  any  other.  If 
the  words  be  actionable,  the  clergyman  must  justify. 

Magraih  •v.Finn,  Ir.  B.  11  C.  L.  152. 

Kinnahan  y.  McCuIlagh,  t6.  1. 

R,  y.  Knight,  (1736)  Bacon's  Abr.  A.  2  (Libel). 

And  see  Qrtenwood  y.  Pricks  cited  in  Cro.  Jac.  91,  as  oyerruled  by 
Lord  Denman,  12  A.  &  E.  726;  ante,  p.  6. 

But  where  a  large  number  of  persons  have  an  interest 
more  or  less  remote  in  the  matter,  defendant  will  not  be 
privileged  in  informing  them  all  by  circular  or  otherwise, 
unless  there  is  no  other  way  of  effecting  his  object.  Thus, 
in  the  case  of  most  societies  there  is  a  council,  or  a  manag- 
ing committee,  or  a  manager,  or  a  body  of  trustees,  or 
directors ;  and  communications  made  confidentially  to  them 
will  be  privileged  which  would  not  be  privileged,  if  ad- 
dressed in  the  first  instance  to  the  whole  body  of  sub- 
scribers or  shareholders.  "  Such  a  communication  as  the 
present  (a  charge  against  the  medical  officer  of  a  poor  law 
union)  ought  to  be  confined  in  the  first  instance  to  those 
whose  duty  it  is  to  investigate  the  charges.*'  (Per 
Mellish,  L.J.,  in  Purcell  v.  Sowler,  2  C.  P.  D.  at  p.  221.) 

If  a  subscriber  to  a  charity  has  any  complaint  against  the  medical 
man  employed  by  that  charity,  he  Bbould  not  address  his  complaint 
in  the  first  instance  to  the  whole  body  of  subscribers.  ''  There  may 
be  a  thousand  subscribers  to  a  charity,"  observed  Lord  Denman, 
C.J.,  in  Martin  v.  Strcmg,  (1886)  5  A.  &  E.  p.  538.  "  Such  a  claim 
of  privilege  is  too  large."  But  any  representation  made  to  the 
managing  committee  would  be  privileged.  And  if  the  subscriber 
deems  it  necessary  in  the  interests  of  the  charity,  he  may,  after 
dae  notice  given  to  the  medical  man,  appeal  from  the  decision  of 
the  committee  to  the  general  body  of  subscribers.  (Martin  v. 
Strong,  5  A.  &  E.  585,  as  explained  in  Kine  v.  SeweU,  8  M.  &  W. 
297.)  But  if  a  subscriber  has  a  charge  to  bring  against  the  com- 
mittee or  the  directors,  he  is  entitled  to  address  himself  to  the  whole 
body  of  subscribers  or  shareholders  in  the  first  instance.     {Quartz 
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Hill  Oold  Mining  Co.  v.  BeaU,  20  Ch.  D.  501 ;  51  L.  J.  Ch.  874 ;  30 
W.  E.  588 ;  46  L.  T.  746.) 

Illustrations. 

A  letter  written  by  a  subscriber  to  a  charity  to  the  committee  of  management 
of  the  charity  concerning  the  conduct  of  their  secretary  in  the  management  of  the 
funds  of  the  charity  is  privileged. 

MaiUand  v.  Bramwell,  2  F.  &  F.  623. 
See  also  Hartwtll  v.  F««cy,  3  L.  T.  275. 
Any  statement  made  by  a  director  of  a  company  to  his  fellow-directors,  as  to 
the  conduct  and  character  of  their  auditor,  is  privileged,  though  it  relates  to  his 
conduct  with  reference  to  another  company,  of  which  he  was  secretary  and  not 
auditor. 

HarrU  v.  Thompson,  (1853)  13  C.  B.  333. 
But  a  statement  made  by  one  private  shareholder  in  a  company  to  another 
about  a  man  who  was  formerly  engineer  to  the  company  and  sadly  mismanaged 
its  affairs,  is  not  privileged. 

Brooks  V.  Blanshardy  1  Or.  &  Mees.  779 ;  3  Tyrw.  844. 
Defendant,  who  was  a  sergeant  in  a  volunteer  corps,  of  which  plaintiff  also  was 
a  member,  represented  to  the  committee  by  whom  the  general  business  of  the 
corps  was  conducted,  that  plaintiff  was  an  unfit  person  to  be  permitted  to  continue 
a  member  of  the  corps ;  that  he  was  the  executioner  of  the  French  king,  &c. 
Lord  Ellenborough  held  the  communication  privileged. 
Barhaud  v.  HookJiam,  5  £sp.  109. 

See  Bell  v.  Parke,  10  Ir.  C.  L.  R.  279 ;  11  Ir.  C.  L.  R.  413. 
But  for  one  member  of  a  charitable  institution  to  send  roimd  to  all  the  sub- 
scribers a  circular  calling  on  them  **to  reject  the  unworthy  claims  of  Miss 
Hoare,'*  and  stating  that  ''she  squandered  away  the  money  which  she  did 
obtain  from  the  benevolent  in  printing  circulars  abusive  of  Commander 
Dickson,"  the  secretary  of  the  institution,  is  libellous,  and  not  privileged. 

Hoare  v.  Silverlock,  (No.  1;  1848)  12  Q.  B.  624;  17  L.  J.  Q.  B.  306; 
12  Jur.  695. 

There  is  in  many  professions  and  trades  a  council  or 
committee,  which  acts  as  a  kind  of  domestic  tribunal ;  it 
settles  disputes  between  members,  and  sometimes  disputes 
between  a  member  and  an  outsider  who  chooses  to  apply  to 
it ;  it  regulates  other  matters  which  concern  the  members 
of  that  profession  or  trade  as  a  whole.  So,  in  many  religious 
sects  there  is  a  synod,  or  assembly,  or  other  organisation, 
which  often  exercises  similar  functions ;  its  jurisdiction 
depending  solely  on  the  consent  of  the  members.  All  com- 
munications or  complaints  properly  made  to  such  a  body, 
all  evidence  laid  before  it,  and  its  discussion  of  such  evidence, 
are  privileged;  and  so  is  the  announcement  of  its  final 
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decision  to  the  members  of  the  sect,  profession,  or  trade* 
Such  priyilege  is  based  on  the  fact  that  all  concerned  have 
a  common  interest  in  the  reputation  of  their  sect,  the 
honour  of  their  profession,  or  the  prosperity  of  their  trade, 
and  have  created  this  body  to  represent  them,  and  clothed 
it  with  certain  powers  to  protect  their  interests.  A  confi- 
dential relationship  is  thus  established,  which  is  in  itself  a 
ground  of  privilege,  see  ante^  p.  244. 

The  Benchers  of  each  Inn  of  Court  have  similar  powers  over 
barristers :  the  Committee  of  the  Stock  Exchange  has  jarisdiction 
over  stockbrokers  who  are  members  of  the  House.  All  communica- 
tions properly  addressed  to  either  body  are  privileged.  And,  it  is 
submitted,  that  either  body  may  safely  declare  its  decision  to  the 
members  of  its  society — the  Benchers  may  screen  the  name  of  a 
man  whom  they  have  disbarred:  the  Committee  of  the  Stock 
Exchange  may  post  the  name  of  a  man  whom  they  have  declared 
a  defaulter.  I  know  of  no  decision  on  the  point,  but  the  case  is 
analogous  to  Hunt  v.  Oreat  Northern  Railway  Co.,  (1891)  2  Q.  B* 
189;  60  L.  J.  Q.  B.  498 ;  55  J.  P.  284,  648. 

lUvstrations. 

The  defendants  were  the  chairman  and  committee  of  an  association  formed  in 
1862  by  underwriters  at  Liyerpool,  similar  to  the  London  **  Lloyd's,"  and  called 
"The  Underwriters'  Registry. "  The  plaintiffs  were  members  of  the  association 
and  owners  of  an  iron  steamship.  The  defendants  had  originally  classed  the 
plaintifib'  ship  as  "  A  1 "  ;  but  subsequently,  in  consequence  of  some  alterations 
wliich  the  plaintiffs  made  in  their  vessel,  and  to  which  the  defendants'  surveyors 
objected,  they  published  its  name  in  their  list  with  the  words  '*  Glass  suspended, 
1871 "  against  it.  This  list  was  published  by  the  defendants  only  to  subscribers 
to  the  association.  Held,  that  the  defendants  had  a  right  to  suspend  the  class 
until  ^e  plaintiffs  altered  the  ship  according  to  their  requirements,  and  also 
to  publish  to  their  subscribers  the  fact  that  the  ship's  class  had  so  been 
suspended. 

Clover  V.  Boyden,  L.  E.  17  Eq.  190 ;  43  L.  J.  Ch.  665 ;  22  W.  E.  254 ; 
29  L.  T.  639. 

Complaints  haying  constantly  arisen  among  manufacturers  of  aerated  and 
mineial  waters  that  the  bottles  marked  with  the  name  of  one  manufacturer  were 
filled  with  waters  made  by  another,  a  Mineral  Water  Bottle  Exchange  and  Trade 
Protection  Society  was  formed  to  put  a  stop  to  this  practice.  The  rules  of  the 
Bodety  provided  that  the  council  of  the  society  had  power  to  refer  to  arbitration 
any  daims  or  demands  against  the  society  or  its  members :  that  every  member 
shoold  be  required  to  forward  the  objects  of  the  society,  and  to  report  to  the 
secretary  of  the  society  aU  such  information  respecting  the  proceedings  of  any 
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member  in  possession  of,  or  otherwise  dealing  improperly  with,  the  bottlee  or 
boxes  of  any  member,  or  doing  any  act  or  acts  calculated  to  injure  the  trade. 
The  plaintiffs  and  defendants  were  both  large  mineral  and  aerated  water  manu- 
facturers, and  both  were  members  of  the  society.  The  defendants  wrote  to  the 
secretary  of  the  society  complaining  that  the  plaintiffs  systematically  and  habitu- 
ally filled  other  people's  bottles,  especially  the  defendant8\  with  liquids  of  their 
own  manufacture.  Henn  Collins,  J.,  held  the  letter  privileged,  on  the  ground 
that  the  defendants  had  a  right  to  put  forward  their  complaint  in  the  way  they 
did,  as  the  society  was  the  tribunal  which  both  plaintiffs  and  defendanta  had 
chosen  to  create  for  that  very  purpose. 

White  and  others  y.  Batey  &  Co,,  (1892)  8  Times  L.  E.  698. 
Where  the  committee  of  a  lodge  of  Freemasons  expelled  the  plaintiff  from  the 
lodge,  and  plaintiff  appealed  to  the  Grand  Lodge,  the  committee  were  held 
justified  in  printing  and  circulating,  among  the  members  of  the  Grand  Lodge,  a 
pamphlet  justifying  their  conduct,  it  being  usual  for  them  to  report  the 
transactions  of  tiieir  lodge  to  the  Ghrand  Lodge  in  that  form. 

Kirkpatrick  y.  Eagle  Lodge,  26  Kansas,  384 ;  40  Amer.  B.  316. 
Words  spoken  at  a  church  meeting  in  the  regular  course  of  church  discipline, 
when  the  question  before  the  meeting  is  whether  the  plaintiff  is  or  is  not  fit  to  be 
a  member  of  the  church,  are  held  privileged  in  America. 

Jam's  y.  Ilatheway,  3  Johns.  (N.  Y.  Sap.  Court)  178. 

Remington  y.  Congdon  and  others,  2  Pick.  (19  Mass.)  310. 

York  y.  Pease,  2  Gray  (68  Mass.),  282. 
Unless  such  words  are  also  defamatory  of  some  third  person  who  is  not  a 
member  of  the  church,  when  such  outsider  may  sue. 

Coombs  y.  Rose,  8  Blackford  (Lidiana),  155. 

See  in  England,  R.  y.  Hart,  1  Wm.  Bl.  386. 
The  owner  of  a  racehorse  does  not,  by  referring  a  dispute  to  the  stewards  of 
the  race  meeting,  authorise  the  publication  of  the  stewards'  decision  in  the 
Badng  Calendar.    And  no  privilege  attaches  to  such  a  report. 

Hope  y.  r Anson  and  Weatherhy,  (1901)  18  Times  L.  B.  201. 
So  where  the  plaintiff  was  a  member  of  a  provincial  assembly  of  congregational 
ministers,  a  resolution  proposed  at  a  meeting  of  that  assembly,  severely  oensuring 
the  plaintiff,  and  all  speeches  made  thereon,  are  privileged ;  so  is  the  publication 
of  the  resolution  in  the  denominational  papers.  But  a  letter  written  to  the 
assembly  by  a  person  not  a  member  of  it  is  not  privileged. 

Shurtleff  v.  Stevens,  51  Vermont,  501 ;  31  Amer.  B.  698. 

Shurtleff  v.  Par  Jeer,  130  Mass.  293 ;  39  Amer.  B.  454. 

And  see  Olicer  v.  Bentinck,  3  Taunt.  456. 


Statements  necessary  to  protect  Defendant's  private  Interests. 

It  is  not,  however,  necessary  that  there  should  always  be 
a  common  or  corresponding  interest  in  the  defendant  and 
the  person  to  whom  he  makes  the  communication.  It  is 
sufficient  if  the  defendant  has  an  interest  and  the  other 
person  a  duty  in  the  matter.     The  defendant  is  entitled  to 
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defend  his  interests  ;  and  any  communication  is  privileged 
which  a  due  regard  to  his  own  interest  renders  necessary. 
Bnt  snch  a  communication  must  be  addressed  to  persons 
who  have  either  some  interest  in  the  matter,  or  some  duty 
to  perform  in  connection  with  it.  And  even  then  it  must 
clearly  appear  not  merely  that  some  such  communication 
was  necessary,  but  that  he  was  compelled  to  make  a  com- 
munication which  was  defamatory.  If  he  could  have  done 
all  that  his  duty  or  interest  demanded,  without  libelling  or 
slandering  the  plaintiff,  the  words  are  not  privileged.  Thus, 
it  is  sometimes,  though  very  seldom,  necessary  for  a  man 
in  self-defence  to  advertise  his  private  concerns  in  the 
pubKc  press  :  it  may  be  the  only  way  of  effecting  his  object ; 
and,  if  such  object  is  a  lawful  one,  the  publication  in 
snch  a  case  is  privileged.  But  if  it  was  not  necessary  to 
advertise  at  all,  or  if  the  defendant's  object  could  have  been 
equally  well  effected  by  an  advertisement  which  did  not 
contain  any  words  defamatory  of  the  plaintiff,  there  is  no 
privilege.  (Brotvn  v.  Croome.  2  Stark.  297;  and  Lay  v. 
Lawsan^  4  A.  &  E.  795,  overruling  or  explaining  Ddany  v. 
JoneSj  4  Esp.  191 ;  Stockley  v.  Clement^  4  Bing.  162 ;  Head 
V.  Briscoe  et  ux.^  5  G.  &  P.  485.) 

Illustrations. 

The  plaintiff,  a  trader,  employed  an  auctioneer  to  sell  off  his  goods,  and  other- 
vise  conducted  himself  in  such  a  way  that  his  creditors  reasonably  concluded 
that  he  had  committed  an  act  of  bankruptcy.  One  of  them,  the  defendant,  there- 
upon sent  the  auctioneer  a  notice  not  to  pay  over  the  proceeds  of  the  sale  to  the 
plaintiff,  "  he  having  committed  an  act  of  bankruptcy."  Held  by  the  majority 
of  the  Court  of  C.  P.  that  this  notice  was  privileged,  as  being  made  in  the  honest 
^enee  of  defendant's  own  interests. 

Blackham  v.  Pugh,  2  C.  B.  611 ;  25  L.  J.  C.  P.  290. 
So  where  an  agent  in  temperate  language  claims  a  right  for  his  principal,  or  a 
flolidtor  for  his  client,  the  occasion  is  privileged. 
ffargrave  v.  Le  Breton,  4  Burr.  2422. 
Steward  v.  Young,  L.  E.  5  C.  P.  122  ;  39  L.  J.  0.  P.  85  ;    18  W.  E. 

492  ;  22  L.  T.  168. 
Baker  v.  Carrick,  (1894)  1  Q.  B.  838  ;  63  L.  J.  Q.  B.  399 ;  42  V7.  E.  M 

338 ;  70  L.  T.  366 ;  58  J.  P.  669 ;  9  E.  283.  * 

Even  if  the  agent  have  no  express  authority. 
Wation  V.  Reynolds,  Moo.  &  Mai.  1. 
O.L.9.  T 
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Delivery  to  a  third  person  for  service  on  the  plaintilf  of  a  statutory  notice 

under  the  Insolvent  Act  of  1869  (Nova  Scotia)  is  primd  facie  privileged,  if  it  be 

made  bond  fide  with  the  object  of  protecting  the  defendant's  rights, 

Bank  of  British  North  America  v.  Strong,  1  App.  Cas.  307;  34  L.  T. 

627. 
The  defendant  had  dismissed  the  plaintiff  from  his  service  on  suspicion  of 

theft,  and  upon  the  plaintiff  coming  to  his  counting-house  for  his  wages,  called 

in  two  other  of  his  servants,  and  addressing  them  in  the  presence  of  l^e  plaintiff. 

said,  *  *  I  have  dismissed  that  man  for  robbing  me  :  do  not  speak  to  him  any  mure, 

in  public  or  in  private,  or  I  shall  think  you  as  bad  as  him.''     Hefd,  a  privileged 

communication,  on  the  ground  that  it  was  the  duty,  and  also  the  interest  of  the 

defendant  to  prevent  his  servants  from  associating  with  such  a  person. 

Somerinlle  v.  HawJdna,  10  C.  B.  583 ;  20  L.  J.  C.  P.  181;  16  L.  T. 
(Old  S.)  283 ;  5  Jur.  450. 

And  see  Manhy  v.  WiU,      \  18  C.  B.  544 ;  25  L.  J.  C.  P.  294  ;  2  Jur. 
Eastmead  v.  WiU,  ^      N.  S.  1004,  ante,  p.  256. 
The  occupier  of  a  house  may  complain  to  the  landlord  or  his  agent  of  the 
workmen  he  has  sent  to  repair  the  house. 

Toogood  V.  Spi/riny,  1  0.  M.  &  E.  181 ;  4  Tyrw.  582. 

Kine  v.  Sewell,  3  M.  &  W.  297. 
A  customer  may  call  and  complain  to  a  tradesman  of  the  goods  he  supplies 
and  the  manner  in  which  he  conducts  his  business:  but  he  should  be  careful  to 
make  the  complaint  in  the  hearing  of  as  few  persons  as  possible,  and  in  moderate 
language. 

Oddij  V.  Ld.  Geo,  PaiiM,  4  F.  &  F.  1009. 

Crisp  V.  Gill,  29  L.  T.  (Old  S.)  82. 
An  insurance  company  may  inform  a  shipowner  that  they  must  refuse  to 
insure  his  vessel  any  longer  if  he  put  a  particular  master  in  command  of  her. 

ffamon  v.  Falle,  4  App.  Cas.  247  ;  48  L.  J.  P.  C.  45. 
The  directors  of  a  charity  were  informed  that  the  plaintiff,  their  former 
collector,  continued  to  solicit  and  receive  subscriptions  on  behalf  of  the  charity, 
although  dismissed  as  untrustwoHhy.  They  therefore  printed  at  the  end  of  their 
annual  report  a  **  Caution  to  the  Public,"  warning  them  against  such  imposture. 
Held,  that  such  a  caution  was  privileged,  if  published  with  the  honest  desire  of 
protecting  the  interests  of  the  charity,  and  guarding  the  public  against  imposture, 
and  not  with  any  malicious  desire  of  defaming  the  plaintiff,  with  whom  they 
had  quarreUed;  and  that  it  was  for  the  jury  to  decide  with  which  intent  it  was 
in  fact  published. 

Gaesett  v.  Gilbert  and  others,  6  Gray  (72  Mass.),  94. 
Defendant  having  lost  certain  bills  of  exchange,  published  a  handbill,  offering 
a  reward  for  their  recovery,  and  adding  that  he  believed  they  had  been  embezzled 
by  his  derk.  His  clerk  at  that  time  still  attended  regularly  at  his  office,  ff^, 
that  the  concluding  words  of  the  handbill  were  quite  unnecessary  to  defendant's 
object,  and  were  a  gratuitous  libel  on  the  clerk.    Damages,  200/. 

Finden  v.  Westlake,  Moo.  &  Mai.  461. 
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in. — Communications  made  in   self-defence,  &c. 

In  addition  to  the  cases  in  which  the  privilege  arises 
owing  to  the  existence  of  a  duty  or  of  a  common  interest, 
there  is  a  class  of  cases  which  may  he  grouped  under  the 
head  of  legitimate  self-defence.  Where  an  attack  has  been 
made  on  the  defendant  he  is  entitled  to  answer  it  and  to 
communicate  his  answer  to  all  who  heard  the  attack. 
Every  man  has  a  right  to  defend  his  character  against  false 
aspersion ;  communications  made  in  fair  self-defence  are 
therefore  privileged.  If  the  charge  was  made  only  in  the 
hearing  of  two  or  three  persons  the  reply  thereto  should  as 
far  as  possible  be  limited  to  those  persons.  But  where  the 
attack  has  been  made  on  a  public  occasion  or  in  the  press 
the  defendant  is  entitled  to  give  equal  publicity  to  his  reply. 
He  is  privileged  in  addressing  his  defence  through  the 
same  channel  which  has  conveyed  the  attack.  (Pei-  cur.  in 
Laugktan  v.  Sodor  and  Man,  L.  K.  4  P.  C.  at  p.  504.) 

A  man  who  has  been  attacked  may,  in  rebutting  the 
charges,  at  the  same  time  retort  upon  his  adversary  where 
such  a  retort  is  a  necessary  part  of  his  defence  or  fairly 
arises  out  of  the  charges  made  against  him  {0'D(moghue  v. 
ffttw^,  Ir.  K.  5  C.  L.  124).  A  man  who  himself  commenced 
a  newspaper  war,  cannot  subsequently  come  to  the  Court 
as  plaintiff,  to  complain  that  he  has  had  the  worst  of  the 
fray.  But  even  in  rebutting  an  accusation,  the  defendant 
must  not  intrude  unnecessarily  into  the  private  life  of  his 
assailant,  or  make  counter-charges  against  his  character^ 
unconnected  with  his  original  charge  against  the  defendant. 
The  privilege  extends  only  to  such  retorts  as  are  fairly  an 
answer  to  the  plaintiff's  attacks.  (See  post,  p.  343.)  Such 
previous  attacks  may  also  be  matter  for  a  counterclaim. 
[Qm  V.  Hession,  40  L.  T.  70 ;  4  L.  R.  (Ir.)  35.) 

Illustrations, 

The  plamtiff,  a  bamster,  attacked  the  Bishop  of  Sodor  and  Man  before  the  A 

Hoiue  of  Keys  in  an  argument  against  a  private  biU,  imputing  to  the  bishop 
UBproper  motives  in  his  exercise  of  church  patronage.  The  bishop  wrote  a  charge 
to  bis  clergy  refuting  these  insinuations,  and  sent  it  to  the  newspapers  for 

T  2 
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publication.  HM,  that  under  the  ciroumstanoee  the  bishop  was  justified  in 
ending  the  charge  to  the  newspapers,  for  an  attack  made  in  public  required  a 
public  answer. 

Laiighton  v.  Bishop  of  Sodor  and  Man,  L.  B.  4  P.  C.  495 ;  42  L.  J. 
P.  C.  11 ;  9  Moore,  P.  C.  C.  N.  S.  318 ;  21  W.  R.  204;  28  L.  T.  377. 

See  HiU)8  V.  Wilkinsmt,  1  P.  &  P.  608. 
The  plaintiff  and  defendant  had  a  quarrel.    The  plaintiff's  son  then  wrote  a 
letter  to  the  Bye  Chronicle  referring  to  the  quarrel  and  attacking  the  defendant; 
the  defendant  wrote  a  letter  to  the  Bye  Chronicle  in  reply,  in  which  he  libelled 
the  plaintiff.     Held,  that  this  reply  was  primd  facie  privileged. 

Eemminga  t.  Ousson,  K  B.  &  E.  346 ;  27  L.  J.  Q.  B.  252 ;  4  Jur. 
N.  S.  834. 
The  defendant  was  a  candidate  for  the  county  of  Waterford.  Shortly  before 
the  election  the  Kilkenny  Tenant  Parmers*  Association  published  in  Freeman's 
Journal  an  address  to  the  constituency,  describing  the  defendant  as  "  a  true  type 
of  a  bad  Irish  landlord — the  scourge  of  the  country,'*  and  charging  him  with 
various  acts  of  tyranny  and  oppression  towards  his  tenants,  and  especially  towards 
the  plaintiff,  one  of  his  former  tenants.  The  defendant  thereupon  published,  also 
in  Freeman' B  Journal,  an  address  to  the  constituency,  answering  the  charges  tiins 
brought  against  him,  and,  in  so  doing,  necessarily  libelled  the  plaintiff.  Held, 
that  such  an  address,  being  an  answer  to  an  attack,  was  privileged. 

Dwyer  v.  Esmonde,  2  L.  B.  (Ir.),  243,  reversing  the  decision  of  the 
Court  below;  Ir.  B.  11  0.  L.  642. 

See  also  0'D(moghue  v.  ffuseey,  Ir.  B.  5  C.  L.  124. 
The  plaintiff  was  a  policy-holder  in  an  insurance  company,  and  published  a 
pamphlet  accusing  the  directoi*s  of  that  company  of  fraud.  The  directors  pub- 
lished a  pamphlet  in  reply,  declaring  the  charges  contained  in  the  plaintiffs 
pamphlet  to  be  false  and  calumnious,  and  also  asserting  that  in  a  suit  he  had 
instituted  he  had  sworn  in  support  of  those  charges  in  opposition  to  his  own  hand- 
writing. Cockbum,  C.J.,  held  the  directors'  pamphlet  privileged,  and  directed 
the  jury  in  the  following  words  :  '*  If  you  are  of  opinion  that  it  was  published 
bond  fide  for  the  purpose  of  the  defence  of  the  company,  and  in  order  to  prevent 
these  charges  from  operating  to  their  prejudice,  and  with  a  view  to  vindicate  the 
•character  of  the  directors,  and  not  with  a  view  to  injure  or  lower  the  character 
of  the  plaintiff— if  you  are  of  that  opinion,  and  think  that  the  publication  dul 
not  go  beyond  the  occasion,  then  you  ought  to  find  for  the  defendants  on  the 
general  issue."    Verdict  for  the  defendants. 

Kcejiig  V.  Ritchie,  3  P.  &  P.  413. 

R,  V.  F«%,  4P.  &P.  1117. 
Whenever  money  is  demanded  from  the  defendant  by  the  plaintiff  or  his 
solicitor,  the  defendant  is  entitled  to  reply,  and  in  his  reply  to  state  his  reasons 
for  refusing  to  pay  the  sum  demanded.  Such  reply  is  privileged  so  long  as  it  is 
confined  to  the  matter  in  hand,  although  it  may  contain  charges  of  fraud  or 
misconduct  against  the  plaintiff.  Such  charges  are  at  most  but  evidence  of 
malice,  which  may  take  the  case  out  of  the  privilege.    See  poet,  p.  330. 

Tueon  v.  Evans,  12  A.  &  R  733,  as  explained  or  overruled  by 

Cooke  V.  Wildes,  6  E.  &  B.  328 ;  24  L.  J.  a  B.  367 ;  1  Jur.  N.  S,  610 ; 
3  C.  L.  B.  1090. 

Robertson  v.  M'Dovgall,  4  Bing.  670  ;  3  C.  &  P.  259. 

HuntUy  v.  Ward,  1  P.  k  P.  552;  6  C.  B.  N.  S.  514 ;  6  Jur,  N.  8. 18. 
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Eancoek  y.  Case,  2  P.  &  F.  711. 

Stevens  Y.  Kitchener,  (1867)  4  Times  L.  R.  159. 

Jacob  V.  Laiarenr^,  4  L.  E.  Ir.  579 ;  14  Cox,  C.  C.  321. 
The  defendant,  the  manager  of  a  private  lunatic  asylum,  unsuccessfully 
attempted  to  seize  and  carry  off  a  lady,  the  plaintiff,  whom  he  bond  fide  believed 
to  be  insane.  He  did  so  at  the  request  of  her  husband,  proper  certificates  having 
been  obtained  and  all  requirements  of  the  Lunacy  Act  complied  with.  The 
plaintiff,  who  was  perfectly  sane,  constantly  afterwards  attacked  him  in  the  news- 
papers, challenging  him  to  justify  his  conduct.  Defendant  at  last  wrote  a  letter 
in  answer  to  these  attacks  and  sent  it  to  the  British  Medical  Journal,  Huddle- 
Eton,  B.,  held  this  letter  privileged. 

Weidon  v.  Winslow,  Times,  March  14th— 19th,  1884. 

Coward  v.  Wellinffton,  7  0.  &  P.  531. 
At  a  vestry  meeting  called  to  elect  fresh  overseers,  the  plaintiff  accused  the 
defendant,  one  of  the  outgoing  overseers,  of  neglecting  the  interests  of  the 
vestry,  and  not  collecting  the  rates ;  the  defendant  retorted  that  the  plaintiff  had 
l^  bribed  by  a  railway  company.  Held,  that  the  retort  was  a  mere  tu  quoque, 
in  no  way  connected  with  the  charge  made  against  him  by  the  plaintiff,  and  was 
therefore  not  privileged ;  for  it  was  not  made  in  self-defence,  but  in  counter- 
attack. 

Senior  v.  Medland,  4  Jur.  N.  S.  1039. 

And  see  Huntley  v.  Ward,  6  C.  B.  N.  S.  514 ;  6  Jur.  N.  8.  18 ;  1  P. 
&  P.  552. 

Murphy  v.  Halpin,  Ir.  R.  8  0.  L.  127. 

Statements  invited  by  the  Plaintiff. 

Closely  akin  to  retorts  provoked  by  the  plaintiffs  attack, 
are  commnnications  procured  by  the  plaintiffs  contrivance 
or  request.  If  the  only  pablication  that  can  be  proved  is 
one  made  by  the  defendant  in  answer  to  an  application 
from  the  plaintiff,  or  some  agent  of  the  plaintiff,  demanding 
explanation,  snch  answer,  if  fair  and  relevant,  vnll  be  held 
privileged;  for  the  plaintiff  brought  it  on  himself.  But 
this  rule  does  not  apply  where  there  has  been  a  previous 
unprivileged  publication  by  the  defendant  of  the  same  libel 
or  slander,  which  causes  the  plaintiff's  inquiry ;  for  in  that 
case  it  is  the  defendant  who  brings  it  on  himself. 

A  plaintiff  is  not  to  be  allowed  to  entrap  people  into  making  state- 
ments to  him  on  which  he  can  take  proceedings.  And,  again,  if 
mmours  are  afloat  prejadicial  to  the  plaintiff  which  he  is  anxious  to 
sift  and  trace  to  their  source,  all  statements  made  bond  fde  to  him 
or  any  agent  of  his  in  the  course  of  the  investigation  are  rightly  pro- 
tected.   But  it  makes  a  great  difference  if  the  rumours  originated 
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with  the  defendant,  so  that  what  he  has  himself  previoasly  said  pro- 
duces the  plaintiff's  inquiry.     (Per  Lord  Lyndhurst  in  Smith  v. 
Mathews,  1  Moo.  &  Bob.  151.)     If  in  answer  to  such  an  inquiry  the 
defendant  does  no  more  than  acknowledge  having  uttered  the  words, 
no  action  can  be  brought  for  the  acknowledgment :  the  party  injured 
must  sue  for  the  words  previously  spoken,  and  use  the  acknowledg- 
ment as  proof  that  those  words  had  been  spoken.     But  if  besides 
saying  "Tes"  to  the  question  asked,  he  repeats  the  words  in  the 
presence  of  a  third  person,  asserting  his  belief  in  the  accusation  and 
that  he  can  prove  it ;  such  a  statement  is  slanderous  and  is  not  privi- 
leged, although  elicited  by  the  plaintiff's  question.     See  Griffiths  v. 
Ijetvis,  7  Q.  B.  61 ;  14  L.  J.  Q.  B.  199,  in  which  case  Lord  Denman 
remarks :  ''  Injurious  words  having  been  uttered  by  the  defendant 
respecting  the  plaintiff,  the  plaintiff  was  bound  to  make  inquiry  on 
the  subject.    When  she  did  so,  instead  of  any  satisfaction  from  the 
defendant,  she  gets  only  a  repetition  of  the  slander.  The  real  question 
comes  to  this,  does  the  utterance  of  slander  once  give  the  privilege  to 
the  slanderer  to  utter  it  again  whenever  he  is  asked  for  an  explana- 
tion ?    It  is  the  constant  course,  when  a  person  hears  that  he  has 
been  calumniated,  to  go,  with  a  witness,  to  the  party  who,  he  is 
informed,  has  uttered  the  injurious  words,  and  to  say, '  Do  you  mean 
in  the  presence  of  witnesses  to  persist  in  the  charge  you  have  made  ? ' 
And  it  is  never  wise  to  bring  an  action  for  slander  unless  some  such 
course  has  been  taken.    But  it  never  has  been  supposed,  that  the 
persisting  in  and  repeating  the  calumny,  in  answer  to  such  a  question, 
which  is  an  aggravation  of  the  slander,  can  be  a  privileged  communi- 
cation ;  and  in  none  of  the  cases  cited  has  it  ever  been  so  decided." 
And  see  Richards  v.   Richards,  2   Moo.   &  Bob.  557 ;   Force  v. 
Wairen,  15  C.  B.  N.  S.  806.    If,  however,  the  second  occasion  on 
which  the  words  were  spoken  is  clearly  privileged  and  justifiable,  the 
mere  fact  that  defendant  had  previously  spoken  them  will  not  of 
itself  destroy  the  privilege  ;  the  plaintiff  must  rely  on  the  first  utter- 
ance :  that  may  be  privileged  as  well  or  may  be  barred  by  the 
statute. 

This  rule  is  sometimes  cited  as  an  instance  of  the  maxim  '*  VoUnti 
non  Jit  injur ia,'*  and  is  then  not  classed  as  a  ground  of  privilege, 
but  would  rather  be  stated  thus : — If  the  only  publication  proved  at 
the  trial  be  one  brought  about  by  the  plaintiff's  own  contrivance, 
this  is  no  sufficient  evidence  of  publication  ;  it  is  as  though  the  only 
publication  were  to  the  plaintiff  himself,  which  would  give  him  no 
right  of  action.  Such  was  the  ruling  of  Lord  Ellenborough  in 
Smith  V.  Woody  8  Camp.  828 ;  but  this  is  inconsistent  with  Duke 
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of  Brunswick  v.  Harmer,  14  Q.  B.  186 ;  and  in  Warr  v.  Jo%,  6 
Car.  &  P.  497,  it  was  expressly  held  that  a  communication  purposely 
procured  by  the  plaintiff  was  pnvUeged. 


Illustrations. 

"If  a  servant,  knowing  the  character  which  his  master  will  give  him,  pro- 
cures a  letter  to  be  written,  not  with  a  fair  view  of  inquiring  the  character,  but 
to  procure  an  answer  upon  which  to  ground  an  action  for  a  libel,  no  action  can  bo 
maintained."    Per  Lord  Alvanley  in 

King  v.  Waring  et  tcx.,  o  Esp.  15. 

And  see  Fonville  v.  Nease^  Dudley,  S.  C.  308,  ante^  p.  153. 
The  defendant  discharged  the  plaintiff,  his  servant,  and  when  applied  to  by 
another  gentleman,  gave  him  a  bad  character.  The  plaintiffs  brother-in-law, 
OoUier,  thereupon  repeatedly  called  on  the  gentleman  to  inquire  why  he  had 
dismiased  the  plaints ;  and  at  last  the  defendant  wrote  to  Collier  stating  his 
reaaons  specifically.  The  plaintiff  issued  a  writ  the  same  day  the  letter  was 
written.  Hdd,  by  Lord  Mansfield,  C.J.,  and  Butler,  J.,  that  no  action  lay  on 
SQch  letter,  as  the  defendant  was  evidently  entrapped  into  writing  it. 
WeaihersUm  v.  HawkinSy  1  T.  B.  110. 

See  also  Taylor  v.  Hawhins,  16  Q.  B.  308;  20  L.  J.  Q.  B.  313. 
R,  y.  Hart,  1  Wm.  Black.  386 ;  and  the  remarks  of  Lord  Alvanley, 

C.J.,  in 
Bogers  v.  Clifton,  3  B.  &  P.  592. 
A  builder  employed  two  men,  the  plaintiff  and  Fosdyke,  to  repair  Barton's 
house.    Defendant  on  a  privileged  occasion  had  stated  to  the  builder,  "  I  saw 
the  man  employed  by  you  take  from  Mr.  Barton's  house  and  carry  away  two 
long  pieces  of  quartering.    I  hallooed  to  the  man."    Plaintiff  thereupon  brought 
Fosdyke  to  the  defendant  and  said,  *'  Is  this  the  man  P  "    Defendant  replied, 
"No,  you  are  the  man."    Held,  no  action  lay. 
Kiiie  V.  Sewell,  3  M.  &  W.  297. 

Amann  v.  Damm,  8  C.  B.  N.  S.  597  ;  29  L.  J.  C.  P.  313 ;  7  Jur.  N.  S. 

47 ;  8  W.  B.  470. 

The  defendant  was  asked  by  a  friend  of  the  plaintiff's  to  sign  a  memorial  in 

favour  of  the  plaintiff.    He  declined.    The  plaintiff's  friend  pressed  him  to  sign 

and  asked  his  reasons  for  declining.    Thereupon  defendant  stated  his  reasons ; 

and  this  statement  was  held  a  privileged  communication. 

Cowley  V.  Potl8,  34  L.  J.  Q.  B.  247  ;  11  Jur.  N.  S.  946 ;  13  W.  IJ.  858. 

Murdc»ch  V.  Funduklian,  (1885)  2  Times  L.  E.  215;  (1886)  ik  614. 

A  School  Board  gave  the  plaintiff,  one  of  their  masters,  notice  to  quit  their 

aenrice.    He  asked  them  to  specify  their  reasons  for  dismissing  him.    The 

Board  passed  and  recorded  a  resolution  stating  their  reasons.     This  was  held 

privileged. 

Beid  V.  Blialand  School  Board,  (1901)  17  Times  L.  B.  626. 
A  friend  of  the  plaintififs  asked  defendant  to  act  as  arbitrator  between  the 
plaintiff  and  A.  in  a  dispute  about  a  horse.  Defendant  declined.  The  friend 
VTote  again  strongly  urging  defendant  to  use  his  influence  with  A.  not  to  bring 
the  case  into  court.  Defendant  again  declined,  and  stated  his  reasons ;  and  on 
this  letter  plaintiff  brought  an  action.    Subsequently  another  friend  of  the 
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plaintifTs,  with  his  knowledge  and  consent,  wrote  to  defendant  that  she  was 
confident  he  was  misinformed  about  the  plaintiff.  Defendant  replied  that  he 
believed  A.  and  his  servant,  and  not  the  plaintiff.  On  this  plaintiff  brought  a 
second  action  of  libel.    Held,  that  both  letters  were  privileged. 

WhiUley  v.  AdatM,  15  C.  B.  N.  S.  392 ;  33  L.  J.  C.  P.  89;  10  Jur. 
N.  S.  470;  12  W.  E.  153;  9L.  T.  483. 
Note  that  the  headnote  in  this  case  *'  goes  too  far,  and  further  than  the  judg- 
ments themselves  warrant."    Per  Lindley,  L.J.,  in 

Stuart  V.  Bell,  (1891)  2  Q.  B.  at  p.  349. 
A  witness  (whom  we  must  presume  to  have  been  an  agent  of  the  plaintiffs, 
though  it  is  not  so  stated  in  the  report)  heard  that  the  defendant  had  a  copy  of 
a  libellous  print,  went  to  defendant's  house,  and  asked  to  see  it ;  the  defendant 
thereupon  produced  it,  and  pointed  out  the  figure  of  the  plaintiff  and  the  other 
persons  caricatured.  Lord  EUenborough  nonsuited  the  plaintiff,  as  there  was 
no  other  publication  proved. 

Smith  V.  Wood,  3  Camp.  323. 
The  plaintiff  had  been  in  partnership  with  his  brother-in-law,  Pinhom,  as  a 
linendraper  at  Southampton ;  but  gave  up  business  and  became  a  dissenting 
minister.  Humours  reached  his  congregation  that  he  had  cheated  his  brother- 
in-law  in  the  settiement  of  the  accounts  on  his  rotirement  from  the  partnership. 
The  plaintiff  challenged  inquiry,  and  invited  the  malcontents  in  the  oongiie- 
gation  to  appoint  someone  to  thoroughly  sift  the  matter.  The  malcontents 
appointed  the  defendant,  and  the  plaintiff  appointed  the  Bev.  Bobert  Ainalie. 
Held,  that  all  communications  between  the  defendant  and  Ainslie  relative  to  the 
matter  were  privileged,  as  being  made  with  the  sanction  and  concurrence  of  the 
plaintiff. 

Hopwvod  v.  Th&m,  8  C.  B.  293  ;  19  L.  J.  0.  P.  94 ;  14  Jur.  87. 

And  see  Sayer  v.  Begg,  15  Ir.  C.  L.  K.  458. 

Remingtmi  v.  Congdon  and  others,  2  Pick.  (19  Mass.)  310. 

Kirhpatrick  v.  Eagle  Lodge,  26  Kansas,  384 ;  40  Amer.  B.  316. 
In  answer  to  plaintiff's  inquiry  as  to  a  rumour  against  himself,  defendant 
told  him,  in  the  presence  of  a  third  party,  what  someone  had  said  to  his 
(defendant's)  wife.  There  was  no  proof  that  the  defendant  had  ever  uttered  a  word 
on  the  subject  till  he  was  applied  to  by  the  plaintiff.  Held,  that  the  answer  was 
privileged. 

Warr  v.  Jolly,  6  Car.  &  P.  497,  as  explained  by  Lord  Denman  in 

Griffiths  V.  Lewis,  7  Q.  B.  67 ;  14  L.  J.  Q.  B.  199 ;  9  Jur.  370. 

And  see  Richards  v.  Richards,  2  Moo.  <&  Bob.  557. 
The  plaintiff  called  at  the  **  Trevor  Arms,"  and  asked  the  landlord,  in  the 
presence  of  witnesses,  "What  do  you  mean  by  saying  that  I  have  taken 
sovereigns  over  your  counter  from  your  barmaid  ?  "    Bay,  J.,  held  defendant's 
answer  privileged. 

Palmer  v.  Hnmmerstmi,  (1883)  Cabab6  &  Ellis,  36. 
The  plaintiff  was  a  builder,  and  contiucted  to  build  certain  school-rooms  at 
Bermondsey.  The  defendant  staiiied  a  false  report*  that  in  the  building  the 
plaintiff  had  used  inferior  timber ;  the  repoi*t  reached  the  plaintiff,  who  there- 
upon suspended  the  work  and  demanded  an  inquiry ;  and  the  committee  of  the 
school  employed  defendant  to  survey  the  work  and  report.  He  reported  falsely 
that  inferior  timber  was  used.    Lord  Lyndhurst  directed  the  jury,  that  if  they 
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believed  that  the  reports  that  produced  the  inquiry  originated  with  the 
defendant,  the  defendant's  report  to  the  committee  was  not  privileged.  Verdict 
for  the  plaintiff. 

Smith  V.  Mathewa,  1  Moo.  &  Bob.  151. 
The  We^ly  Dispatch  libelled  the  Duke  of  Brunswick  in  1830.  In  1848  the 
Duke  sent  to  the  office  of  that  newspaper  for  a  copy  of  the  number  containing 
the  old  libel,  and  obtained  one.  Held,  that  he  could  sue  on  this  publication  to 
bis  own  agent,  though  all  proceedings  on  the  former  publication  were  barred  by 
the  Statute  of  Limitations. 

Duke  of  Brunswick  v.  Harmer,  14  Q.  B.  185;  19  L.  J.  Q.  B.  20; 
14  Jur.  110;  9  0.  &K  10. 

Publication  to  Persons  outside  the  Privilege. 

We  have  now  discussed  the  various  classes  of  privileged 
occasions,  which  are  based  on  duty,  interest,  or  self- 
defence.  But  in  all  these  cases  only  those  words  are 
protected  which  are  published  to  persons  having  a  duty  or 
an  interest  in  connection  with  the  matter  ;  any  publication 
to  others  will  be  outside  the  privilege.  Thus,  it  is  very 
seldom  that  any  pri\dlege  attaches  to  an  indiscriminate 
publication  in  the  public  newspapers ;  unless,  indeed,  there 
was  no  other  way  in  which  the  defendant  could  eflSciently 
protect  his  interest,  or  adequately  discharge  the  duty  which 
he  owed  to  society. 

Illustrations* 

The  manager  and  the  directors  of  a  joint  stock  company  have  a  common 
interest  in  discussing  the  affairs  of  the  company ;  but  that  does  not  justify  the 
i&uukger  in  making  personal  charges  of  fraud  against  the  directors  in  a  public 
itevg-nxnn. 

Waring  v.  M'Caldin,  7  Ir.  E.  C.  L.  282. 
Stxvall  V.  Catliuy  3  WendaU  (New  York),  292. 
If  libeUous  matter,  which  would  have  been  privileged  if  sent  in  a  sealed  letter, 
be  transmitted  imnecessarily  by  telegraph,  the  privilege  is  thereby  lost. 

Williamion  v.  Freer,  L.  E.  9  C.  P.  393;  43  L.  J.  C.  P.  161 ;  22 

W.  E.  878 ;  30  L.  T.  332. 

The  Court  will  take  judicial  notice  of  the  nature  of  a  post-card,  and  will 

pKsnine  that  others  besides  the  person  to  whom  it  is  addressed  will  read  what  is 

vritten  thereon.    It  will  be  for  the  defendant  to  show  that  in  fact  no  one  but 

tlie  plaintiff  read  it. 

EobiMon  v.  JoneSj  4  L.  E.  Ir.  391.  , 

ChaUeli  V.  Turner,  (1896)  12  Times  L.  E.  360.  J| 

Beamish  v.  Dairy  Supply  Co.,  Limited,  (1897)  13  Times  L.  E.  484. 
Sadgrove  v.  Hole,  (1901)  2  K.  B.  1 ;  70  L.  J.  K.  B.  455 ;  49  W.  E. 
473 ;  84  L.  T.  647. 
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Defendant  having  lost  certain  bills  of  exchange,  published  a  handbill,  offering 
a  reward  for  their  recovery,  and  adding  that  he  believed  they  had  been  em- 
bezzled by  his  clerk.  His  clerk  at  that  time  still  attended  regularly  at  his  office. 
Heldy  that  the  concluding  words  of  the  handbill  were  quite  iinneoessary  to 
defendant's  object,  and  were  a  gratuitous  libel  on  the  clerk.  Damages  2002. 
Finden  v.  Westlake,  Moo.  &  Malk.  461. 
A  personal  attack  on  the  private  life  and  character  of  a  candidate  at  a  parlia- 
mentary election,  published  by  a  voter  in  the  newspapers,  is  not  privileged. 
"However  large  tiiie  privilege  of  electors  may  be,"  said  Lord  Denman,  C.J., 
'*  it  is  extravagant  to  suppose  that  it  can  justify  the  publication  to  all  the  world 
of  facts  injurious  to  a  person  who  happens  to  stand  in  the  situation  of  a 
candidate." 

Duncombe  v.  Daniell,  8  C.  &  P.  222  ;  2  Jur.  32;  1  W.  W.  &  H.  101. 
Defendant  made  a  speech  at  a  public  meeting  called  to  petition  Parliament, 
and  subsequently  handed  a  copy  of  what  he  had  said  to  the  reporters  for  publi- 
cation in  the  newspapers;  such  publication  was  held  to  be  in  excess  of  the 
privilege. 

Pierce  v.  ElliSy  6  Ir.  C.  L.  R.  55. 
A  letter  sent  to  a  newspaper  by  members  of  the  town  council  and  published 
therein,  charging  certain  contractors  for  the  erection  of  the  borough  gaol  with 
*'  scamping  "  their  work,  is  not  privileged ;  although  preferring  the  same  charge 
at  a  meeting  of  the  town  council  would  have  been. 
Simpson  v.  Dowhb^  16  L.  T,  391. 
Harle  v.  CatheraU,  14  L.  T.  801. 

But  two  exceptions  to  this  rule  are  recognised : — 

(i.)  In  cases  of  slander  where  the  words  are  addressed  by 
the  speaker  to  persons  having  a  duty  or  an  interest 
in  the  matter,  but  others  hear  them. 

(ii.)  Where  the  main  publication,  which  is  privileged, 
reasonably  involves  certain  minor  and  ancillar}' 
publications  which  are  necessaiy  or  usual  in  the 
circumstances,  but  which  do  not  strictly  come 
within  the  rule. 

(i.)  Extent  of  Privilege  in  Slander. 

Every  repetition  of  a  slander  is  of  course  a  separate 

cause  of  action,  to  which  the  defendant  must  find  a  separate 

defence.     But  where  the  words  are  only  uttered  once,  there 

^  is  only  one  tort,  and  only  one  occasion.     (See  ante,  p.  150.) 

If  that  occasion  be  privileged  it  is  immaterial  how  many 
persons  heard  the  words ;  the  privilege  attaching  to  the 
occasion  is  a  defence  to  the  whole  action.     But  of  course 
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the  number  of  persons  present  on  any  occasion  is  a  most 
material  factor  in  deciding  the  question,  Was  the  occasion 
privileged  ?  As  a  rule,  the  defendant  should  not  speak 
while  persons  unconcerned  are  by.  But  there  are  many 
cases  where  the  matter  is  urgent,  where,  if  he  does  not 
speak  at  once,  the  order  will  be  given,  or  the  resolution  will 
be  carried,  or  some  other  thing  will  happen  which  it  is  his 
duty,  or  his  interest,  to  prevent.  On  such  occasions,  the 
accidental  presence  of  an  uninterested  bystander  will 
not  take  the  case  out  of  the  privilege.  And  there  are 
other  cases  in  which  it  is  only  prudent,  and  is,  there- 
fore, permissible,  to  make  the  privileged  communication 
in  the  presence  of  witnesses. 

•  lUustratioru, 

The  plaintiff  had  been  derk  to  a  board  of  guardians,  and  claimed  that  money 
was  due  to  him  from  the  board.  After  much  negotiation  and  dispute,  it  was 
proposed  at  a  meeting  of  the  board,  that  the  plaintiff  be  paid  89^.  IQa.  8d.  in. 
settlement  of  his  claim.  The  defendant,  a  member  of  the  board,  moved  an 
amendment  that  the  plaintiff  be  paid  only  391.  I60.  M. ;  and  in  his  speech  he 
referred  to  '  *  the  defalcations  of  an  unfaithful  servant'*  Beporters  were  present 
in  acoordanoe  with  the  regular  custom  of  the  board,  and  also  some  other  persons 
not  guardians  but  possibly  ratepayers.  Heldy  that  this  was  a  privileged  occasion, 
in  spite  of  the  presence  of  the  reporters  and  the  others,  whether  ratepayers  or 
not ;  for  it  was  the  duty  of  the  defendant  to  speak  then  and  there,  or  the  resolution 
would  have  been  carried  and  the  money  voted. 

PiUard  v.  Oliver,  (1891)  1  Q.  B.  474 ;  60  L.  J.  Q.  B.  219;  39  W.  E. 
311 ;  63  L.  T.  247 ;  64  L.  T.  758 ;  55  J.  P.  100. 

It  was  held  otherwise  where  a  shareholder  in  a  railway  company  summoned 
A  meeting  of  shareholders  and  himself  invited  persons  not  shareholders,  and 
^^pecially  reporters  for  the  public  press,  to  be  present,  and  then  at  the  meeting 
made  defamatory  comments  on  the  conduct  of  the  plaintiff,  who  was  one  of  the 
directors. 

Parsons  v.  Surgey,  (1864)  4  F.  &  F.  247. 

The  landlord  of  a  farm  sent  some  men  there  to  do  repairs ;  one  of  them,  the 
plaintiff,  got  drunk  while  on  the  premises,  and  the  farmer  was  told  that  the 
plaintiff  had  broken  open  his  cellar-door  and  got  drunk  on  his  cider.  Two  days 
afterwards  he  met  the  plaintiff  walking  with  a  man  named  Taylor,  and  at  once 
taxed  him  with  his  misconduct.  Heldy  that  the  presence  of  Taylor  did  not 
prevent  this  from  being  a  privileged  occasion. 

Toogood  V.  Spyring,  1  C.  M.  &  R.  181 ;  4  Tyrw.  582. 

The  justices  were  about  to  swear  in  the  plaintiff  as  a  paid  constable,  when 
defendant,  a  parishioner,  came  forward  and  stated  that  the  plaintiff  was  an  im- 
proper person  to  be  a  constable.    Hdd,  that  the  fact  that  several  other  persons 
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besides  the  justices  were  present,  as  usual,  did  not  destroy  the  privilege  attach- 
ing  to  such  bond  fide  remark. 

Kershaw  y.  Bailey,  I  Exoh.  743 ;  17  L.  J.  Ex.  129. 

The  fact  that  defendant's  wife  was  present  on  a  privileged  occasion,  and  heaid 
what  her  husband  said,  will  not  take  away  the  privilege,  so  long  as  her  presence, 
though  not  necessary,  was  not  improper. 

Jones  V.  Thomas,  34  W.  R.  104  ;  63  L.  T.  678  ;  50  J.  P.  149. 

Where  a  master  about  to  disnuss  his  servant  for  dishonesty  calls  in  a  friend 
to  hear  what  passes,  the  presence  of  such  third  party  will  not  destroy  the^ 
privilege. 

Taylor  v.  Hawkins,  16  a  B.  308 ;  20  L.  J.  Q.  B.  313 ;  15  Jur.  746. 

Defendant  accused  the  plaintiff,  in  the  presence  of  a  third  person,  of  stealings 
his  wife's  brooch;  plaintiff  wished  to  be  searched;  defendant  repeated  the 
accusation  to  two  women,  who  searched  the  plaintiff  and  found  nothing 
Subsequently  it  was  discovered  that  defendant's  wife  had  left  the  brooch  at  a 
friend's  house.  Held,  that  the  mere  publication  to  the  two  women  did  not 
destroy  the  privilege  attaching  to  charges,  if  made  bond  fide  ;  but  that  all  the 
circumstances  should  have  been  left  to  the  jury,  who  should  determine  whether 
or  no  the  charge  was  made  recklessly  and  unwarrantably,  and  repeated  before 
more  persons  than  necessary. 

Padmore  v.  Lawrence,  11  A.  &  E.  380  ;  4  Jur.  458 ;  3  P.  &  D.  209. 

The  defendant,  in  the  presence  of  his  wife,  accused  the  plaintiff,  '*  a  ladies*^ 
wardrobe-dealer,"  of  having  received  certain  goods  stolen  from  his  house.  The 
plaintiff  denied  receiving  them.  The  defendemt  then  said,  **  Would  it  surprise 
you  if  I  could  bring  five  people  to  say  you  had  taken  the  things  away  from  here  ?  '* 
The  plaintiff  said  it  would  surprise  her.  Four  boys  and  a  maidservant  were  then 
sent  into  the  room,  and  the  defendant  said  to  them,  *'ls  this  the  person  who 
came  and  took  the  things  away  ?  "  They  replied  <*  Yes."  The  Court  of  Appeal 
held  the  whole  conversation  privileged. 

CoUins  V.  Cooper,  (1902)  19  Times  L.  K.  118. 

(ii.)  Subsidiary   Publications. 

A  man  is  entitled  to  act  on  a  privileged  occasion  in 
whatever  way  is  **  reasonably  necessary  and  usual  "  in  such 
circumstances.  And  if,  in  so  acting,  he  reasonably  employs 
methods  which,  in  the  ordinary  course  of  business  involve 
a  minor  and  technical  publication  of  the  defamatory  matter^ 
ancillary  to  the  main  publication  which  is  privileged,  such 
minor  publication  is  also  privileged.  (See  the  judgment  of 
the  Court  of  Appeal  in  Boxsius  v.  Goblet  FrereSy  (1894)  1 
Q.  B.  842.)  '*  If  fairly  warranted  by  a  reasonable  occasion 
or  exigency,  and  honestly  made,  such  communications  are 
protected  for  the  common  convenience  and  welfare  of 
society,  and  the  law  has  not  restricted  the  right  to  make 


8UB8IDIABY  PUBLICATIONS.  286 

them  within  any  narrow  limits."     (Per  Parke,  B.,  in  Too- 
good  V.  Spyringj  1  C.  M.  &  R,  at  p.  193.) 

Illustrations. 

The  defendant  in  a  petition  to  the  House  of  Commons  charged  the  plaintiff 
vith  extortion  and  oppression  in  his  office  of  vicar-general  to  the  Bishop  of 
Lincoln.  Copies  of  the  petition  were  printed  and  delivered  to  the  members  of 
the  committee  appointed  by  the  House  to  hear  and  examine  grievances,  in 
aeoordance  with  the  usual  order  of  proceeding  in  the  House.  No  copy  was 
delivered  to  any  one  not  a  member  of  Parliament.  Held,  that  the  petition  was 
privileged,  although  the  matter  contained  in  it  was  false  and  scandalous ;  and 
BO  were  all  the  printed  copies ;  for,  though  the  printing  was  a  publication  to  the 
piinters  and  compositors,  still  it  was  the  usual  course  of  proceeding  in  Parlia- 
ment; and  it  was  not  so  great  a  publication  as  to  have  so  many  copies  transcribed 
by  several  clerks. 

LaJce  V.  King,  1  Lev.  240;  1  Saund.  131 ;  Sid.  414 ;  1  Mod.  58. 
See  Lawless  v.  Anglo-Egyptian  CaUan  and  Oil  Co.,  Limitedf  L.  R. 
4aB.262;  10  B.  &  S.  226  ;  38  L.  J.  Q.  B.  129;    17W.E.498; 
ante,  p.  266. 
The  watch  committee  of  the  Liverpool  City  Council  ordered  the  chief  constable 
to  report  to  them  as  to  the  licensed  houses  in  the  city,  &c.     The  chief  constable 
presented  his  report,  to  which  was  appended  a  schedule  giving  details  as  to  each 
lioenaed  house  and  the  grounds  of  objection  alleged  against  those  houses  the 
renewal  of  whose  licence  was  opposed.     This  report  with  its  schedule  the  magis- 
trates ordered  to  be  printed  for  their  own  use,  and  also  for  the  use  of  '*  any  person 
who  might  require  and  apply  for  the  same  in  order  to  facilitate  his  business  "  at 
the  approaching  licensing  sessions.    Thirty-six  copies  of  the  report  were  in 
accordance  with  this  order  sold  to  persons,  all  of  whom  had  business  at  the 
Hoenong  sessions,  and  required  the  list  to  facilitate  such  business.    But  each  of 
these  thirty-six  persons  was  only  interested  in  a  poi-tion  of  the  report — that 
deahng  with  his  own  premises.    Held,  nevertheless,  that  it  was  the  duty  of  the 
chief  constable  to  obey  the  orders  of  the   magistrates  and    ]?rint   the  whole 
report,  and  that  the  sale  of  the  whole  docimient  so  printed  to  those  who  required 
it  was  privileged. 

Andrews  v.  NoU  Bower,  (1896)  1  Q.  B.  888 ;  64  L.  J.  Q.  B.  536;  43 
W.  B.  582  ;  72  L.  T.  530 ;  59  J.  P.  420 ;  14  B.  404. 
A  solicitor  wrote  a  letter  to  the  plaintiff  on  behalf  of  his  clients,  containing 
de&matory  statements.  The  contents  of  the  letter  were  dictated  by  the  solicitor 
to  a  clerk,  who  took  them  down  in  shorthand  and  transcribed  them.  The 
solicitor  signed  the  letter,  and  it  was  then  handed  to  another  clerk  in  the  office, 
who  copied  it  into  the  letter-book.  Held,  that  all  these  minor  publications  were 
priyileged,  because  they  were  made  in  the  ordinary  course  of  a  solicitor's  business, 
and  were  ''reasonably  necessary  and  usual"  in  the  discharge  of  the  solicitor's 
dTity  to  his  client. 

Boxsius  V.  Goblet  Freres  and  others,  (1894)  1  Q.  B.  842 ;  63  L,  J.  Q.  B. 
401 ;  42  W.  E.  392 ;  70  L.  T.  368. 
In  the  previous  case  of  PuUman  and  another  v.  Hill  &  Co.,  (1891)  2  Q.  B.  524, 
the  Court  of  Appeal  had  decided  that  where  a  libellous  letter  was  similarly 
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dictated  by  a  merchant  and  copied  by  his  clerks,  the  publication  to  his  clerk» 
was  not  privileged.  But  note  that  in  that  case  the  main  publication — ^that  to 
Messrs.  Pullman  &  Co. — ^was  not  priyileged  at  all.  It  was  addressed  to  the  firm 
who  had  no  interest  in  its  subject-matter ;  it  related  to  the  private  concerns  of 
two  of  the  five  partners  in  the  firm,  and  should  have  been  addressed  to  those  two 
partners  personally. 

See  antty  p.  154. 

Similarly,  it  is  submitted  that  where  it  is  the  duty  of  a  solicitor  to  prepare  & 
case  for  the  opinion  of  counsel,  it  is  reasonable  and  usual  for  him  to  send  the 
case  to  a  law  stationer  to  be  fair-copied :  and  that  the  publication  to  the  la^r 
stationer,  being  merely  auxiliary  to  the  publication  to  counsel,  is  also  privileged. 

So,  if  a  solicitor  for  the  purposes  of  an  action  laid  libellous  letters  before  an 
expert  in  handwriting  that  he  might  say  who  wrote  them ;  or  caused  a  foreig^n 
correspondence  to  be  translated  into  English ;  the  publication  by  the  solicitor  to 
the  expert  and  the  translator  would,  it  is  submitted,  be  privileged :  and  also  the 
publications  to  the  solicitor  of  the  expert's  report,  and  of  the  translation  into 
English. 

Luckerman  v.  Sonnenscheinf  32  Freeman  (62  Illinois),  lid. 

So,  if  a  merchant  about  to  deal  with  A.  were  to  send  his  confidential  clerk  to 
his  banker  or  to  a  trade  protection  society  to  ascertain  A.'s  financial  position,  the 
publication  of  words  impugning  A.'8  solvency,  first,  by  the  banker  or  the  agent  of 
the  society  to  A.'s  clerk,  and  then  by  the  clerk  to  his  principal,  would,  it  is  sub- 
mitted, both  be  privileged.  The  contrary  was  held  in  New  York  by  Nelson,  J.,  in 
Btardsley  v.  Tappan,  5  Blatch.  0.  C.  497. 

But  his  judgment  was  reversed  (on  other  grounds)  in  the  Supreme  Court  of 
the  United  States,  according  to  Depue,  J.,  in 

King  v.  Fatteraon,  20  Vroom  (49  New  Jersey),  at  p.  428. 

Mercantile  agencies  and  trade  protection  societies  have  foimd  that  the  most 
convenient,  and  indeed  the  only  possible,  way  of  supplying  their  subscribers 
with  the  information  which  they  require  is  to  issue  a  printed  weekly  circular,  or 
notification  sheet.  This  they  send  to  all  their  subscribers,  some  of  whom  will 
be  interested  in  one  item,  others  in  another  item,  but  none  in  all  the  items  of 
information  contained  in  it.  The  question  whether  the  publication  of  this  sheet 
was  privileged  was  discussed  in  the  Court  of  Errors  and  Appeals  in  New  Jersey, 
and  the  judges  were  divided  in  opinion ;  the  majority  (9  to  5)  holding  that  such 
a  communication  was  not  privileged. 

King  v.  Patterson,  (1887)  20  Vroom  (49  New  Jersey),  417 ;   83  L.  T, 
Journal,  408. 

[But  in  England,  after  the  decisions  in  Andrews  v.  Nott  Bowery  and  Boacaius  r, 
Ooblet  Frerea,  1  think  the  decision  would  be  that  the  circulation  of  such  sprinted 
sheet  was  privileged,  as  being  a  reasonable  and  usual  method  of  conveying  to 
the  subscribers  the  information  which  they  needed  for  the  safe  conduct  of  their 
business.] 

Privileged   Communica  lions . 

Not  every  communication  made  on  a  privileged  occasion 
is  privileged.  The  defendant  may,  in  answer  to  an  inquiry, 
launch  out  into  matters  which  have  no  bearing  on  the 
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question ;  or  in  writing  to  a  person  who  has  a  joint  interest 
with  himself  in  one  undertaking,  he  may  wander  off  into 
other  matters  with  which  his  correspondent  is  not  concerned. 
The  presence  of  such  irrelevant  matter  does  not  of  course 
affect  the  judge's  ruling  that  the  occasion  was  privileged ; 
as  a  rule,  it  will  be  merely  evidence  of  malice  to  take  the 
case  out  of  the  privilege.     But  there  appear  to  be  some 
cases,  where  the  communication  is  so  wholly  irrelevant  and 
improper,  that  the  judge,  while  ruling  that  the  occasion 
was  one  which  would  have  afforded  protection  to  a  proper 
letter,  may  yet  declare  that  no  privilege  at  all  can  attach 
to  the  letter  which  the  defendant  in  fact  wrote  on  that 
occasion.     {Huntley  v.  Weirdy  6  C.  B.  N.  S.  514;    Simmonds 
V.  Dunnef  Ir.  B.  5  C.  L.  358.)     Again,  if  the  communication 
sued  on  contain  two  or  more  distinct  and  severable  charges, 
the  judge  may  rule  such  portion  of  it  as  contains  relevant 
charges   pri\41eged,  and  the  other  portions  unprivileged. 
[Warren  v.  Wmrenj  1  C.  M.  <fe  B.  251 ;    Jacob  v.  LaivrencCy 
4  L,  B.  Ir.  579.)     So  if,  in  replying  to  a  question  about  A., 
irrelevant  matter  is  dragged  in  defamatory  to  B.,  it  is  sub- 
mitted, that  in  an  action  by  B.,  it  would  be  no  defence 
that  the  conmiunication  was  privileged  as  against  A.     (Per 
Lord  Esher,  M.B.,  (1895)  2  Q.  B.,  at  p.  170.)    But  in  other 
cases,  if  the  matter  impugned  as  irrelevant  can  possibly 
have  any  bearing  on  the  question,  or  throw  any  light  on  the 
matter,  or  be  of  any  assistance  to  the  person  to  whom  it 
is  sent,  the  judge  should  not  rule  that  there  is  no  privilege, 
but  submit  the  whole  communication  to  the  jury  on  the 
issne  of  malice,  if  there  be  evidence  to  go  to  them  on  that 
issue  (as  to  which,  see  post^  p.  323). 

Baron  Dowse  states  the  point  very  clearly  (but  I  think  too  strongly) 
in  6  L.  B.  Ir.,  at  p.  269  :  ''  It  is  not  enough  to  have  an  interest  or  a 
doty  in  making  a  communication ;  the  interest  or  duty  must  be 
ftbown  to  exist  in  making  the  communication  complained  of." 

So  O'Brien,  J.,  says  in  O'Hea  v.  Guardians  of  Cork  Union,  32  L.  E.  ^ 

Ir*}  at  p.  642 :  '*  Privilege  depends  on  more  than  time  and  place.  .  .  . 
There  mast  exist  a  proper  motive  and  need  for  the  communication ; 
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and  it  would  be  going  a  long  way  to  say  that  any  document  could  be 
excused  upon  the  ground  of  privilege,  if  it  referred  to  matters  to 
which  there  was  no  necessity  to  refer  at  all.*'  But  these  Irish  dicta 
certainly  go  further  than  any  English  decision. 

IUu9trations. 

If  a  friend  teUs  me  he  wants  a  good  solicitor  to  act  for  him,  and  ajsks  my 
opinion  of  Smith,  I  am  justified  in  telling  him  all  I  know  for  or  against  Smith. 
But  if  a  stranger  asked  me  in  the  train  :  '*  Is  not  that  gentleman  a  solicitor  ?  " 
I  should  not,  it  is  submitted,  be  privileged  in  replying :  "  Yes,  but  he  ought  to 
have  been  struck  off  the  rolls  long  ago." 

The  defendant  owed  the  plaintiff  6/.  10«. ;  the  plaintiff  told  his  attorney  to 
write  and  demand  the  money  and  threaten  proceedings  if  it  were  not  paid.  The 
defendant  in  reply  wrote  to  the  attorney  a  letter  containing  very  groes  aspersions 
on  the  character  of  the  plaintiff,  wholly  imconnected  with  the  demand  made 
upon  him.  The  jury  expressly  negatived  malice.  Hdd^  that  though  the 
occa$ion  was  privileged,  this  letter  was  not. 

Huntletj  V.  Ward,  6  C.  B.  N.  S.  614 ;  6  Jur.  N.  S.  18. 
The  plaintiff  and  defendant  were  jointly  interested  in  property  in  Scotland,  to 
the  manager  of  which  the  defendant  wrote  a  letter  principally  about  the  pro- 
perty and  the  conduct  of  the  plaintiff  with  reference  thereto,  but  also  containing 
a  charge  against  the  plaintiff  with  reference  to  his  conduct  to  his  mother  and 
aimt.  Heldf  that  though  the  part  of  the  letter  about  the  defendant's  conduct  as 
to  the  property  might  be  confidential  and  privileged,  such  privilege  could  not  ex- 
tend to  the  part  of  the  letter  about  the  plaintiff's  conduct  to  his  mother  and  aimt. 
Warrm  v.  Warreii,  1  C.  M.  &  R.  250 ;  4  Tyr.  850. 
Simmonda  v.  Dunnes  Ir.  B.  5  G.  L.  358. 
The  defendant  was  clerk  of  the  peace  of  the  coimty  of  Kent,  and  as  such  it 
was  his  duty  to  have  the  register  of  county  voters  printed,  the  expense  of  such 
printing  being  allowed  by  the  justices  in  quarter  sessions.  In  1854  the  defen- 
dant employed  a  new  printer,  who  charged  less  for  the  job;  the  defendant 
wrote  a  letter  to  the  Finance  Committee  of  the  justices  stating  his  reasons  for 
the  change,  and  added  that  to  continue  to  pay  the  charges  made  by  his  former 
printer,  the  plaintiff,  would  be  ''  to  submit  to  what  appears  to  have  been  an 
attempt  to  extort  money  by  misrepresentation."  Heldy  that  the  occasion  was 
privileged,  as  it  was  proper  and  necesaaxy  for  the  defendant  to  explain  to  the 
Finance  Committee  what  he  had  done ;  but  it  was  for  the  jury  to  determine 
whether  the  words  imputing  improper  motives  to  the  plaintiff  were  or  were  not 
maliciously  inserted.     Damages  50^. 

Cooke  and  another  v.   Wildes,  5  E.  &  B.  328 ;  24  L,  J.  Q.  B.  367 ;  1 

Jur.  N.  S.  610 ;  3  0.  L.  R.  1090,  overruling 
Tuson  V.  Evansy  12  A.  &  E.  733. 
And  see  Hancock  y.  Ca$€y  2  F.  &  F.  711. 
Robertson  v.  M'D(mgall,  4  Bing.  670 ;  3  C.  &  P.  259. 
Stevens  v.  Kitchener,  (1887)  4  Times  L.  B.  159. 
The  defendant  sent  out  a  notice  on  a  privileged  occasion,  and  unnecessarily 
inserted  in  it  words  which  were  defamatory  of  the  plaintiff  but  which  had  refer- 
ence to  the  matters  which  rendered  the  occasion  privileged.    The  jury  found 
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tltat  these  words  were  not  true,  and  that  the  defendant  by  inserting  them  had 
cxoeeded  the  piivileged  occasion  which  entitled  him  to  give  the  notice,  but  could 
sot  agree  on  any  answer  to  the  question  whether  the  words  were  inserted  mali- 
cioualy.  The  Court  of  Appeal  held  that  the  excess  was  at  most  but  eyidenoe 
of  malice ;  and  that,  as  the  jury  had  declined  to  say  that  the  defendant  had  acted 
malicioasly,  judgment  must  be  entered  for  the  defendant  The  House  of  Lords 
also  held  that  there  was  no  evidence  of  malice. 

NeviU  y.  Fine  Art  cmd  General  Insurance  Co,j  (0.  A.)  (1895)  2  Q.  B. 
166;  64  L.  J.  a  B.  681 ;  72  L.  T.  525 ;  (H.  L.)  (1897)  A.  0.  68 ; 
66  L.  J.  a  B.  195 :  75  L.  T.  606. 


O.LB- 


CHAPTER  XI. 


PRIVILEGED    REPORTS. 


Fair  and  accurate  reports  of  certain  proceedings  are 
privileged,  because  it  is  a  benefit  to  the  public  to  be 
accurately  informed  as  to  such  proceedings.  They  may  be 
grouped  into  three  classes  : — 

(i)  Reports  of  judicial  proceedings, 
(ii)  Reports  of  parliamentary  proceedings, 
(iii)  Reports  of  public  meetings. 

The  first  two  classes  of  reports  were  privileged  at  com- 
mon law ;  the  third  class  only  acquired  privilege  by  virtue 
of  two  Acts  of  Parliament :  the  Newspaper  Libel  and 
Registration  Act,  1881,  and  the  Law  of  Libel  Amend- 
ment Act,  1888.  The  history  of  this  legislation,  and  the 
causes  which  lead  to  it,  are  briefly  sketched  in  Appendix  B., 
pasty  p.  759.  In  all  three  cases,  the  privilege  is  qualified 
only :  it  is  lost,  if  the  plaintiff  can  show  that  the  defendant 
acted  maliciously  in  making  and  publishing  the  report. 

Privileged  reports  (of  all  three  classes)  differ  from  those 
<3ases  in  which  privilege  is  founded  upon  duty  interest  or  self 
defence  in  one  important  respect.  They  do  not  depend  upon 
any  private  right  or  special  duty  enjoyed  by  or  imposed  on 
the  defendant,  or  upon  his  particular  relation  towards  some 
third  person.  Any  one  may  publish  such  reports  to  any 
one,  so  long  as  they  are  fair  and  accurate.  Hence,  the 
right  to  publish  such  reports  is  not  a  privilege  in  the 
strictest  sense  of  the  word.  But  it  is  convenient  to  treat 
of  these  reports  in  connection  with  other  communications 
which  enjoy  a  qualified  privilege. 
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(i)  Reports  of  Judicial  Proceedings. 

Every  impartial  and  accurate  report  of  any  proceeding 
in  a  Conrt  of  law  is  privileged,  unless  the  Court  has  itself 
prohibited  the  publication,  or  the  subject-matter  of  the  trial 
be  unfit  for  publication. 

This  rule  applies  to  all  proceedings  in  any  Court  of  justice, 
superior  or  inferior,  of  record  or  not  of  record.  '*  For  this 
purpose  no  distinction  can  be  made  between  a  Court  of 
piepoudre  and  the  House  of  Lords  sitting  as  a  Court  of 
justice."  (Per  Lord  Campbell,  in  Lewis  v.  Levy^  E.  B.  &  E. 
537 ;  27  L.  J.  Q.  B.  287.)  It  is  immaterial  whether  the 
proceeding  be  ex  parte  or  not,  whether  the  matter  be  one 
over  which  the  Court  has  jurisdiction  or  not,  and  whether 
it  disposes  of  the  case  finally  or  sends  it  for  trial  to  a  higher 
tribunal.  (  Usill  v.  Hales,  3  C.  P.  D.  319 ;  47  L.  J.  C.  P.  323  ; 
26  W.  R.  371 ;  38  L.  T.  65  ;  Kimber  v.  The  Press  Association, 
(1893)  1  Q.  B.  65;  62  L.  J.  Q.  B.  152;  41  W.  R.  17; 
67  L.  T.  515.) 

The  reason  for  this  privilege  is  thus  stated  by  Lawrence, 
J.,  in  E.  V.  Wright,  8  T.  R.  298 :  "  The  general  advantage 
to  the  country  in  having  these  proceedings  made  public 
more  than  counterbalances  the  inconvenience  to  private 
persons  whose  conduct  may  be  the  subject  of  such  proceed- 
ings." Cockbum,  C.J.,  uses  language  almost  identical  in 
Wmn  V.  Walter,  L.  R.  4  Q.  B.  87  ;  8  B.  &  S.  730.  When- 
ever a  Court  is  engaged  in  the  adjudication  of  the  legal 
rights  of  the  parties  before  it,  the  proceeding  is  in  its  nature 
judicial,  and  the  public  is  entitled  to  be  present,  so  long  as 
there  is  room  in  the  building,  unless  an  order  has  been 
properly  made  for  their  exclusion.  And  it  is  an  advantage 
to  the  public  that  fair  and  accurate  reports  should  be 
published,  which  place  those  who  were  not  present  in  A 

Court  in  the  same  position  as  those  who  were.  •  (Per  Lord 
Esher,  M.R.,  in  MacDougall  v.  Knight  <&  Son,  17  Q.  B.  D.,  at 
p.  638.) 
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It  is  only  since  1878  that  the  law  has  extended  so  wide  an  immu- 
nity to  reports  of  proceedings  before  police  magistrates  or  jasticesof 
the  peace.  Thas,  while  Letvia  v.  Levy  decided  that  a  report  of  a  pre- 
liminary investigation  before  a  magistrate  was  privileged  if  the  result 
was  that  the  summons  was  dismissed  and  the  person  accused  dis- 
charged, still  it  was  expressly  held  in  Duncan  v.  Thwaites,  8  B.  &  C. 
556;  5  D.  &  B.  447,  that  such  a  report  was  unprivileged,  if  the 
accused  was  ultimately  sent  to  take  his  trial  before  a  jury.  The 
reason  for  the  distinction  was  that  in  the  one  case  the  decision  is 
final,  and  the  investigation  at  an  end ;  in  the  latter  the  examination 
is  preliminary  merely,  and  the  minds  of  the  future  jury  may  possibly 
be  influenced  by  the  publication. 

Again,  there  is  an  obvious  distinction  between  an  ex  parte  applica- 
tion where  the  accused  has  no  opportunity  of  defending  himself,  and 
a  full  trial  where  both  parties  address  the  Court  by  their  counsel  or 
solicitors,  and  call  what  witnesses  they  please.  There  are  dicta  of 
eminent  judges  which  would  seem  to  deny  any  privilege  to  fair  and 
accurate  reports  of  ex  parte  proceedings,  even  in  the  superior  Courts. 
(Per  Maule,  J.,  in  Hoare  v.  SUverlock  (No.  2,  1850),  9  C.  B.  23 ;  19 
L.  J.  C.  P.  215 ;  and  Abbott,  C.J.,  in  Duncan  v.  Thwaites^  3  B.  &  C. 
556.)  But  Curry  v.  Walter,  1  Bos.  &  P.  525 ;  1  Esp.  456,  is  an 
express  decision  that  such  reports  are  privileged  :  a  case  which  was  at 
one  time  doubted,  but  is  now  clear  law.  Cockburn,  G.J.,  in  Wason 
V.  Walter,  L.  B.  4  Q.  B.  98,  expressed  his  clear  opinion  that  a  fair 
and  accurate  report  of  an  ex  paHe  application  would  be  privileged 
(see  post,  p.  809).  And  now  the  decision  in  Usill  v.  Hcdes,  post^ 
p.  294,  settles  the  law,  and  extends  immunity  to  all  bond  fide  and 
correct  reports  of  all  proceedings  in  a  magistrate's  Court,  whether  ex 
parte  or  otherwise ;  and  such  cases  as  R,  v.  Lee,  5  Esp.  123,  must  be 
considered  to  be  overruled,  in  so  far  at  all  events  as  they  lay  down 
any  general  rule  to  the  effect  that  it  is  unlawful  to  publish  any  report 
of  ex  parte  proceedings. 

A  third  distinction  was  as  to  matters  coram  non  judice.  It  might 
well  be  contended  that  where  a  magistrate  listens  to  a  slanderous 
complaint  and  gives  some  advice  as  to  a  matter  wholly  outside  his 
jurisdiction,  he  is  not  discharging  any  magisterial  function  nor  acting 
in  any  judicial  capacity.  It  is  as  though  the  conversation  took  place 
in  his  private  drawing-room.  And  to  this  effect  was  the  decision  in 
M'Gregor  v.  ThwaiUs,  3  B.  &  C.  24;  4  D.  &  E.  695.  But  this 
decision  is  practically  overruled  by  Uaill  v.  Hales,  in  which  case  a 
report  of  an  application  made  ex  parte  to  a  magistrate  was  held 
privileged,  although  the  magistrate  eventually  decided  that  he  had 
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no  jurisdiction  in  the  matter.  Lord  Coleridge,  G.  J.,  it  is  true,  drew  a 
distinction  (8  C.  P.  D.  824)  between  **  inherent  want  of  jurisdiction 
on  account  of  the  nature  of  the  complaint "  and  ''  what  may  be  called 
resulting  want  of  jurisdiction  because  the  facts  do  not  make  out  the 
eharge."  But  Lopes,  J.,  in  his  judgment,  does  not  rely  on  any  such 
distinction.  It  is  surely  the  duty  of  the  magistrate  to  listen  to  an 
applicant  until  it  becomes  clear  from  what  he  says  that  the  magis- 
trate has  no  jurisdiction  over  the  subject-matter  of  the  complaint. 
Hence,  I  think,  since  the  decision  in  UsiU  v.  Hcdes,  newspapers  may 
safely  report  any  application  made  to  a  magistrate  in  open  Court, 
even  though  the  magistrate  should  prove  to  have  no  jurisdiction. 

There  is  nothing,  however,  in  the  case  of  Usill  v.  Hales ,  which 
expressly  overrules  the  first  distinction — that  taken  in  Duncan  v. 
ThwaiUi,  8  B.  &  C.  556, — that  a  fair  report  of  a  magistrate's  decision 
is  privileged  when  it  finally  disposes  of  the  matter  of  the  application, 
bat  is  not  privileged  where  the  inquiry  is  but  a  preliminary  one,  and 
the  prisoner  is  committed  to  take  his  trial  at  the  Assizes  or  the  Central 
Criminal  Court.  In  UsiU  v.  Hales,  the  matter  was  finally  disposed 
of  by  the  magistrate ;  it  was  unnecessary  therefore  for  the  Court  to 
decide  the  point.  But  the  whole  spirit  of  the  decision  is  against  this 
time-honoured  distinction.  Lord  Coleridge  frankly  admits  (p.  826) : 
— "  I  do  not  doubt  for  my  own  part  that  if  this  argument  had  been 
addressed  to  a  Court  some  sixty  or  seventy  years  ago,  it  might 
liave  met  with  a  different  result  from  that  which  it  is  about  to  meet 
with  to-day."  And  then,  after  referring  to  li.  v.  Fleet,  1  B.  &  Aid. 
379,  and  Duncan  v.  Thwaites,  the  learned  judge  continues : — **  But 
we  are  not  now  living,  so  to  say,  within  the  shadow  of  those  cases." 
And  Lopes,  J.,  also  doubted  how  far  the  old  authorities  were  binding 
in  the  present  day  (8  C.  P.  D.  829).  In  Ireland  the  question  was 
practically  settled  by  the  decision  of  the  majority  of  the  judges  in 
A.  V.  (jray,  10  Cox,  C.  C.  184.  And  now  in  England  it  is  practically 
laid  to  rest  by  the  judgments  of  the  Court  of  Appeal  in  Kimber  v. 
The  Press  Association^  (1898)  1  Q.  B.  65.  There  a  fair  and  accurate 
report  of  an  ex  parte  application  made  to  justices  in  open  Court  for 
the  issue  of  a  summons  for  perjury  was  held  privileged,  although  the 
justices  granted  the  summons,  so  that  the  matter  was  not  finally  dis- 
posed of  on  that  day,  but  came  on  for  hearing  a  week  later,  and  was 
then  dismissed.  The  Court  of  Appeal  held  that  it  was  enough  if 
there  was  a  final  decision  *'  at  one  stage  or  other  of  the  proceedings,'' 
wd  that  the  reporters  need  not  wait  till  that  stage  had  been  reached, 
bat  might  report  the  proceedings  at  each  stage.  Now  every  law  suit 
must  come  to  an  end  sooner  or  later ;  hence,  every  step  in  every  law 
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suit  taken  in  open  Court  may  be  reported.  In  other  words,  a 
newspaper  reporter  may  now  report  everything  that  occurs  publicly 
in  open  Court  without  fear  of  any  action,  provided  only  that  his 
reports  are  fair  and  accurate,  and  not  interspersed  with  comments  of 
his  own.  ''  The  law  upon  such  a  subject  must  bend  to  the  approved 
usages  of  society,  though  still  resting  upon  the  same  principle, 
that  what  is  hurtful  and  indicates  malice  should  be  punished  and 
that  what  is  beneficial  and  bond  fide  should  be  protected."  (Per 
Lord  Campbell,  C.J.,  in  Lewis  v.  Levy^  E.  B.  &  E.  560;  27 
L.  J.  Q.  B.  282;  4  Jur.  N.  S.  970.) 

lUustfi'ations. 

The  following  passage  appeared  in  the  Daily  News,  the  Standard,  and  the 
Morning  Advertiser,  on  the  same  morning : — "Three  gentlemen,  civil  engineers, 
were  among  the  applicants  to  the  magistrate  yesterday,  and  they  applied  for 
criminal  process  against  Mr.  Usill,  a  civil  engineer,  of  Great  Queen  Street^ 
Westminster.  The  spokesman  stated  that  they  had  been  engaged  in  the  survey 
of  an  Irish  railway  by  Mr.  Usill,  and  had  not  been  paid  what  they  had  earned 
in  their  various  capacities,  although  from  time  to  time  they  had  received  small 
sums  on  account ;  and,  as  the  person  complained  of  had  been  paid,  they  con- 
sidered that  he  had  been  guilty  of  a  criminal  offence  in  withholding  their  money. 
Mr.  Woolrych  said  it  was  a  matter  of  contract  between  the  parties;  and 
although,  on  the  face  of  the  application  they  had  been  badly  treated,  he  must 
refer  them  to  the  County  Court.*'  Mr.  Usill  thereupon  brought  an  action  against 
the  proprietor  of  each  newspaper.  The  three  actions  were  tried  together  before 
Cockbum,  C.J.,  at  Westminster,  on  November  loth,  1877.  The  learned  judge 
told  the  jury  that  the  only  question  for  their  consideration  was  whether  or 
not  the  publication  complained  of  was  a  fair  and  impartial  report  of  what 
took  place  before  the  magistrate ;  and  that,  if  they  found  that  it  was  so,  the 
publication  was  privileged.  The  jury  found  that  it  was  a  fair  report  of  what 
occurred,  and  accordingly  returned  a  verdict  for  the  defendant  in  each  case. 
Hefdy  that  the  report  was  privileged,  although  the  proceedings  were  ex  parte^ 
and  although  the  magistrate  decided  that  he  had  no  jurisdiction  over  the 
matter. 

l/8ill  V.  Hales,     )  3  q.  p.  D.  319  ;  47  L.  J.  C.  P.  323 ;  26  W.  R.  371 ; 
Usill  V.  Brearley,        33  j^  ^  g . .  ^ ^  j  p  ^^3 

Ustll  V.  Clarke,      ' 

See  M*Qregor  v.  Thwaites,  3  B.  &  C.  24. 

A  fair  and  accurate  report  in  a  newspaper  of  proceedings  before  a  magistrate 

on  a  preliminary  investigation  of  a  charge  of  treason-felony  is  privileged, 

although  the  prisoners  were  ultimately  committed  for  trial,  and  are  awaiting 

trial  at  the  moment  of  publication.    So  held  in  Ireland  by  Lefroy,  C.J.,  and 

Fitzgerald  and  O'Brien,  JJ. ;  dissentiente,  Hayes,  J. 

R,  V.  Gray,  10  Cox,  0.  C.  184;   overruling  Duncan  v.  Thwaites,  3 

B.  &  C.  556  ;  5  D.  &  R  447. 

A  fair  and  accurate  report  in  a  newspaper  of  an  ex  parte  application  made  to 
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jiutioes  in  open  Conrt  for  the  issue  of  a  summons  for  perjury,  was  held  privileged 
by  the  Court  of  Appeal  in 

Kimher  y.  The  Press  Association,  (1893)  1  Q.  B.  65 ;  62  L.  J.  Q.  B. 
152;  41  W.  R  17 ;  67  L.  T.  615^  4  E.  96. 
A  report  of  proceedings  before  a  judge  at  chambers  on  an  application  under 
bit  6  Yict.  c.  122,  s.  42,  to  discharge  a  bankrupt  out  of  custody,  is  privileged. 
Smith  V.  ScoU,  2  G.  &  K.  580. 
The  defendants  presented  a  petition  in  the  Croydon  County  Court  to  adjudicate 
the  plaintiff  a  bankrupt ;  and  to  set  aside  a  bill  of  sale  which  they  alleged  to  be 
inudulent.    The  County  Court  judge  did  not  hear  the  case  in  open  Court,  but 
in  his  own  room ;  the  public,  however,  could  walk  in  and  out  of  the  room  at 
their  pleasure  during  the  hearing.     Held,  by  Cockbum,  C.J.,  at  Nisi  Prius,  that 
a  &ir  report  of  what  took  place  before  the  County  Court  judge  in  his  room  was 
jHmd  facie  privileged. 

Myers  v.  De/ries,  Times,  July  23rd,  1877. 
Prooeedings  held  in  gaol  before  a  registrar  in  bankruptcy,  under  the  Bank- 
ruptcy Act,  1861,  ss.  101,  102,  upon  the  examination  of  a  debtor  in  custody,  are 
judicial  and  in  a  public  Court.    A  fair  report,  therefore,  of  those  proceedings  is 
protected. 

Ryalls  V.  Leader  and  others,  L.  B.  1  Ex.  296 ;    4  H.  ft  C.  555 ;  35 
L.  J.  Ex.  185 ;  12  Jur.  N.  S.  503 ;  14  W.  E.  838 ;  14  L.  T.  563. 
A  fair  report  of  proceedings  before  the  General  Medical  Council,  acting  within 
its  statutory  powers,  is  privileged. 

Allbutt  V.  General  Medical  Cmncil,  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B. 
606 ;  37  W.  E.  771 ;  61  L.  T.  585. 
A  fair  and  accurate  report  of  prooeedings  before  the  examiners  appointed 
under  9  Geo.  lY.,  c  22,  s.  7,  to  inquire  into  the  sufficiency  of  the  sureties 
offered  on  the  trial  of  an  election  petition,  was  held  privileged. 

Cooper  V.  Lawson,  8  A.  &  E.  746 ;  1  W.  W.  &  H.  601 ;  2  Jur.  919  ; 
1  P  &  D.  15. 
Bat  Patterson,  J.,  held  that  a  report  of  what  had  occurred  at  the  town-hall  at 
Ludlow  on  the  occasion  of  one  of  his  Majesty's  commissioners  of  inquiry  going 
to  Ludlow  to  inquire  into  the  state  of  that  corporation,  was  not  privileged. 
Charlton  v.  WaUon,  6  C.  &  P.  385. 
A  conversation  took  place  between  a  coroner,  his  officer,  and  the  widow  of  the 
deceased  in  the  room  in  which  the  inquest  was  about  to  be  held,  after  reporters 
joid  the  coroner  had  entered  and  taken  their  seats  there,  but  before  the  jury  had 
been  sworn.    The  officer  complained  that  the  body  had  been  impoperly  removed 
horn  the  hospital ;  the  widow  complained  of  the  manner  in  which  she  had  been 
nr?ed  with  liie  summons  to  the  inquest.    Held,  per  Bowen,  J.,  that  a  fair  report 
oi  BQch  conversation  was  privileged. 

Sheppard  v.  Lloyd,  Daily  Chronicle,  March  11th,  1882. 
But  no  privilege  attaches  to  the  report  of  unsworn  statements  made  by  a  mere 
hystander  at  an  inquest. 

Lynam  v.  Oowing,  6  L.  E  Ir.  259. 


An  accurate  transcript  of  the  [records  of  a  Court  relating 
to  any  judicial  proceedings  is  also  privileged. 


J 
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Illtbstr<Uion$. 

A  calendar  of  piisonerB  at  assizes  or  quarter  sessions  or  a  cause  list  is  privileged. 
Per  Bigbj)  L.J.,  in 

Andrew  ▼.  NoU  Bower,  (1895)  1  Q.  B.  at  p.  896. 
In  Scotland  there  exists  a  public  register  of  protested  bills  of  exchange,  estab- 
lished by  statute,  and  the  registration  of  such  protests  has  by  statute  the  effect 
of  a  *'  decreet,*'  or  final  judgment  of  the  Court  of  Session.  The  contents  of  this 
register  being  public  property,  the  defendant  published  an  accurate  transcript 
thereof  for  the  benefit  of  merchants.  This  was  held  privileged,  as  being  but  a 
list  of  judgments  of  the  court. 

Fleming  v.  NewUm,  1  H.  L.  0.  363. 
And  so  long  as  the  words  published  by  the  defendant  are  a  correct  copy  of  the 
record  of  the  Court,  it  is  immaterial  that  the  record  is  itself  inaccurate,  so  long 
as  the  defendant  is  not  aware  of  such  inaccuracy. 

Annaly  v.  Trade  Auxiliary  Co.,  26  L.  B.  Ir.  11,  394. 
MacCabe  v.  Joynt,  (1901)  2  Ir.  B.  115. 
But  the  words,  though  correctly  copied  from  the  register,  may  yet  be  published 
by  the  defendant  at  such  a  time  and  in  such  a  manner  as  to  convey  a  false  and 
defamatory  meaning  to  his  readers :  e.g.  where  the  publisher  of  such  a  "  Black 
List "  left  in  it,  as  a  still  existing  liability,  a  judgment  which  had  been  annulled 
and  satisfied  by  payment,  the  Irish  Court  of  Queen's  Bench  held  that  this 
inaccuracy  destroyed  all  privilege. 

McNaUy  v.  Oldham,  16  Ir.  C.  L.  B.  298;  8  L.  T.  604. 
And  see  Jones  v.  McOovem,  Ir.  B.  1  C.  L.  681. 
Coagrave  v.  Trade  Auxiliary  Co.,  Ir.  B.  8  C.  L.  349. 
So  in  England : 

WtlliamB  V.  Smith,  22  Q.  B.  D.  134 ;  58  L.  J.  a  B.  21 ;  37  W.  B.  93  ; 
59  L.  T.  757 ;  52  J.  P.  823. 
But  this  difficulty  may  be  overcome  by  prefixing  or  appending  a  note  as  was 
done  in  England  in 

Searlee  y.  Scarlett,  (1892)  2  a  B.  56 ;  61  L.  J.  a  B.  573 ;  40  W.  B. 
696 ;  66  L.  T.  837 ;  56  J.  P.  789. 
And  Ireland  in 

Coegrave  v.  Trade  Auxiliary  Co.,  Ir.  B.  8  C.  L.  349. 
No  privilege  attaches  to  the  publication  of  a  correct  copy  of  an  entry  in  any 
register  or  other  official  document,  which  does  not  relate  to  a  judicial  proceeding, 
even  though  such  register  or  document  is  dedaied  by  act  of  parliament  to  be 
open  to  the  public. 

Beie  v.  Perry,  (1895)  64  L.  J.  a  B.  566 ;  43  W.  B.  648;  59  J.  P. 
308 ;  15  R  427 ;  11  Times  L.  B.  373. 

There  are,  however,  two  cases  in  which  reports  of  judicial 
proceedings,  although  fair  and  accurate,  are  not  privileged, 
and  are  indeed  illegal. 

(i)  The  first  is  where  the  Court  has  itself  prohibited  the 
publication,  as  it  frequently  did  in  former  days.     "  Eveiy 
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Coxirt  has  the  power  of  preventing  the  publication  of  its 

proceedings   pending   litigation."     (Per   Turner,   L.J.,   in 

Brook  T.  Evansy  29  L.  J.  Ch.  616 ;  6  Jur,  N.  S.  1026 ;  8 

W.  H.  688.)     But  such  a  prohibition  now  is  rare.     (And 

see  Levy  v.  Lawson,  E.  B.  &  E.  560;  27  L.  J.  Q.  B.  282.) 

(ii)  The  second  is  where  the  subject-matter  of  the  trial  is 
an  obscene  or  blasphemous  libel,  or  where  for  any  other 
reason  the  proceedings  are  unfit  for  publication.  It  is  not 
justifiable  to  publish  even  a  fair  and  accurate  report  of  such 
proceedings ;  such  a  report  will  be  indictable  as  a  criminal 
libel.    (See  Re  "  Evminy  News,''  (1886)  3  Times  L.  R.  255.) 

Illustrations. 

On  the  trial  of  Thistlewood  and  others  for  treason,  in  1820,  Abbott,  C.J., 
announced  in  open  Court  that  he  prohibited  the  publication  of  any  of  the  pro- 
ceedings until  the  trial  of  all  the  prisoners  should  be  concluded.  In  spite  of 
tills  prohibition  the  Observer  published  a  report  of  the  trial  of  the  first  two 
prisoners  tried.  The  proprietor  of  the  Observer  was  summoned  for  the  contempt, 
and  failing  to  appear,  was  fined  500/. 

B.  V.  Clement,  4  B.  &  Aid.  218;  11  Price,  68. 
Richard  CarUle  on  his  trial  read  over  to  the  jury  the  whole  of  Payne's  **  Age 
of  Season,"  for  selling  which  he  was  indicted.  After  his  conviction,  his  wife 
published  a  full,  true,  and  accurate  account  of  his  trial,  entitled,  **The  Mock 
Trial  of  Mr.  Garlile,"  and  in  so  doing  republished  the  whole  of  the  **Age  of 
Beaaon "  as  a  part  of  the  proceedings  at  the  trial.  Held^  that  the  privilege 
osoally  attaching  to  fair  reports  of  judicial  proceedings  did  not  extend  to  such 
«  colourable  reproduction  of  the  book  which  the  jury  had  foimd  to  be  a 
bki^hemous  libel ;  and  that  it  is  unlawful  to  publish  even  a  correct  account  of 
the  proceedings  in  a  Ck>urt  of  justice,  if  such  an  account  contains  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature. 

R.  V.  Mary  CarUle,  (1819)  3  B.  &  Aid.  167.    See  also  the  remarks  of 
Bayley,  J.,  in 

R,  V.  Creevey,  (1813)  1  M.  &  8.  281. 
The  Protestant  Electorial  Union  published  a  book,  called  "  The  Confessional 
Unmasked,*'  intended  to  show  the  pernicious  influence  exercised  by  the  Roman 
Catholic  priests  in  the  confessional  over  the  minds  and  consciences  of  the  lait}'. 
This  vas  condemned  as  obscene  in  R.  v.  HiMiriy  L.  B.  3  Q.  B.  360 ;  37  L.  J.  M.  C. 
89;  16  W.  R  801;  18  L.  T.  395;  11  Cox,  C.  C.  19.  The  Union  thereupon 
iasned  an  expurgated  edition,  for  selling  which  one  Gleorge  Mackey  was  tried  at 
tiie  Winchester  Quarter  Sessions  on  October  19th,  1870,  when  the  jury,  being 
anable  to  agree  as  to  the  obscenity  of  the  book,  were  discharged  without  giving 
any  verdict.  The  Union  thereupon  published  **  A  Beport  of  the  Trial  of  (George 
Mackey,"  in  which  they  set  out  the  full  text  of  the  second  edition  of  '*The 
Confessional  Unmasked,"  although  it  had  not  been  read  in  open  Court,  but  only 
taken  as  read,  and  certain  passages  in  it  referred  to.    A  police  magistrate 
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thereupon  ordered  all  copies  of  tliis  *'  Beport  of  the  Trial  of  Oeorge  Mackey  '*  to 
be  seized  and  destroyed  as  obscene  books.    Held,  that  this  decision  was  correct. 
Steele  v.  Brannan,  L.  E.  7  C.  P.  261 ;  41  L.  J.  M.  C.  85 ;  20  TV.  K- 
607 ;  26  L.  T.  609. 

The  report  must  be  an  impartial  and  accurate  account  of 
what  really  occurred  at  the  trial;  else  no  privilege  "will 
attach.  It  is  the  duty  of  the  judge  to  exclude  irrelevant 
evidence ;  if,  therefore,  such  evidence  be  given  in  Court  and 
appear  in  the  report,  this  is  not  the  fault  of  the  reporter. 
{Ryalls  V.  Leader,  L.  R.  1  Ex.  300 ;  35  L.  J.  Ex.  185 ;  14 
W.  R.  838  ;  12  Jur.  N.  S.  503  ;  14  L.  T.  563.)  The  sworn 
evidence  of  the  witnesses  should  be  relied  on,  rather  than 
the  speeches  of  advocates.  Counsel  are  frequently  in- 
structed to  open  to  the  jury  facts  which  they  fail  to  prove 
in  evidence.  If  such  an  unsubstantiated  statement  be  re- 
ported at  all,  the  reporter  should  add,  *'  but  this  the  plain- 
tiff failed  to  prove  : '  *  but  it  would  be  better  to  avoid  all 
allusion  to  the  matter.  Especial  care  should  be  taken  to 
report  accurately  the  summing-up  of  the  learned  judge, 
especially  if  the  case  be  of  more  than  transitory  interest. 
In  many  cases  a  report  has  escaped  the  charge  of  partiality 
on  the  ground  that  it  contained  an  accurate  report  of  the 
judge's  summing-up  of  the  case  to  the  jury.  {Milissich  v. 
Lloydsy  46  L.  J.  C.  P.  404  ;  36  L.  T.  423  ;  CMmers  v.  Payne, 
2  C.  M.  &  R.  156 ;  5  Tyrw.  766 ;  1  Gale,  69.) 

The  report  need  not  be  verbatim ;  it  may  be  abridged  or 
condensed ;  but  it  must  not  be  partial  or  garbled.  It  need 
not  state  all  that  occurred  in  extenso ;  but  if  it  omit  any  fact 
which  would  have  told  in  the  plaintiff's  favour,  it  will  be  a 
question  for  the  jury  whether  the  omission  is  material. 
Thus,  the  entire  suppression  of  the  evidence  of  one  witness^ 
may  render  the  report  unfair.  {Duncan  v.  ThwaiteSy  3  B.  &  C. 
580;  Rumney  v.  Walter,  (1892)  8  Times  L.  R.  256.)  But  a 
report  will  be  privileged  if  it  is  *'  substantially  a  fair  account 
of  what  took  place  "  in  Court.  (Per  Lord  Campbell,  C.J.,  in 
Andrews  v.  Chapman,  3  C.  &  K.  289.)  "It  is  sufl&cient  to 
publish  a  fair  abstract."     (Per  Mellish,  L.J.,  in  Milissich  v. 
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Lhydsy  46  L.  J.  C.  P.  406;  per  Byles,  J.,  in  Tume)-  v. 
SMvan  and  otherSy  6  L.  T.  130.) 

The  privilege  is  not  confined  to  reports  in  a  newspaper  or 
law  magazine.  It  attaches  equally  to  fair  and  accurate 
reports  issued  for  any  lawful  reason  in  pamphlet  form  or 
in  any  other  fashion.  Though,  of  course,  if  there  be  any 
other  evidence  of  malice,  the  mode  and  extent  of  publica- 
tion will  be  taken  into  consideration  with  such  other 
evidence  on  that  issue.  {Milissich  v.  Lloydsj  46  L.  J.  C.  P. 
404 ;  Salmon  v.  Isaac^  20  L.  T.  885 ;  Riddell  v.  Clydesdale 
Horse  Society^  12  Ct.  of  Session  Cases,  4th  Series,  976.) 

Nor  does  it  matter  by  whom  the  report  is  published ; 
the  privilege  is  the  same,  as  a  matter  of  law,  for  a  private 
individual  as  for  a  newspaper.  (Per  Brett,  L.J.,  46  L.  J. 
C.  P.  407.)  "  I  do  not  think  the  public  press  has  any 
pecnliar  privilege."  (Per  Bramwell,  L.J.,  5  Ex.  D.  56.) 
"A  newspaper  has  no  greater  privilege  in  such  a  matter 
than  any  ordinary  person — any  person  is  privileged  in 
publishing  such  a  report  if  he  does  so  merely  to  inform  the 
pnblic."  (Per  Hannen,  J.,  in  Salmon  v.  Isaac,  20  L.  T. 
at  p.  886 ;  and  see  (1886)  3  Times  L.  R.  245.) 

Illustrations. 
In  a  fonner  action  for  libel  brought  by  the  plaintiff,  the  then  defendant  had 
JQstified.  The  report  of  this  trial  set  out  the  libel  in  full,  and  gave  the  evidence 
fortlie  defendant  on  the  justification,  concluding,  however,  by  stating  that  the 
plaintiff  had  a  verdict  for  30/.  The  jury,  under  the  direction  of  Lord  Abinger, 
took  the  *'bcLne  "  and  the  '*  antidote"  together,  and  found  a  verdict  for  the 
defendant,  on  the  ground  that  the  report  when  taken  altogether  was  not 
iDJnrious  to  the  plaintiff.    And  the  Court  refused  a  rule  for  a  new  trial. 

Chalmers  v.  Payne,  5  Tyrw.  766 ;  1  Gale,  69;  2  C.  M.  &  E.  156. 

Dicas  V.  Lawson,  i6. 
The  plaintiff  and  M.  were  convicted  of  a  conspiracy  to  extort  money  from  B. ; 
the  xeport  of  the  trial  stated  that  the  plaintiff  had  written  a  particular  letter, 
which  the  plaintiff  contended  had  not  in  fact  been  written  by  him,  but  by  his 
ieUow-oonspirator,  M.  Held,  that  as  the  jury  had  convicted  them  of  a  common 
purpose,  and  the  letter  was  written  in  furtherance  of  that  common  purpose  and 
Bet  out  in  the  indictment  as  an  overt  act  of  the  conspiracy,  it  made  no  difference 
vhich  of  the  two  wrote  it ;  and  that  the  error,  if  error  it  were,  was  immaterial.  M 

Stockdale  v.  Tarte  and  otherSy  4  A.  &  E.  1016. 

Alexander  v.  N,  E.  By,  Co.,  6  B.  &  S.  340;  34  L.  J.  a  B.  152;  13 
W.  E.  651 ;  11  Jur.  N.  S.  619. 
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A  ttarriBter,  editing  a  book  on  the  Law  of  Attorneys,  referred  to  a  case,  Be 
Bkike,  as  reported  in  30  L.  J.  Q.  B.  32,  and  stated  that  Mr.  Blake  was  struck  off 
the  rolls  for  misconduct.  He  was  in  fact  only  suspended  for  two  years,  as 
appeared  from  the  Law  Journal  report.  The  publishers  were  held  liable  for 
this  careless  misstatement.    Damages  1002. 

Blake  v.  Stevetis  and  others,  4  F.  &  F.  232 ;  11  L.  T.  643. 

Gwynn  v.  S.  E.  By.  Co.,  18  L.  T.  738. 

B.  y.  Lofeildy  2  Barnard.  128. 
The  report  is  not  privileged  which  does  not  give  the  evidence,  but  merely  sets 
out  the  circumstances  *'  as  stated  by  the  counsel "  for  one  party. 

Saunders  v.  Mills,  6  Bing.  213 ;  3  M.  &  P.  520. 

WoodgaU  v.  Bidout,  4  F.  &  F.  202. 
Still  less  will  it  be  privileged,  if  after  so  stating  the  case  the  only  acoount 
given  of  the  evidence  is  that  the  witnesses  '*  proved  all  that  had  been  stated 
by  the  counsel  for  the  prosecution." 

Lewis  V.  Walter,  4  B.  &  Aid.  605. 

Flint  V.  Pike,  4  B.  &  Cr.  473 ;  6  D.  &  E.  528. 

Kane  v.  Mtdvany,  Ir.  E.  2  0.  L.  402. 
The  Morning  Post,  in  reporting  proceedings  taken  against  the  plaintiff  in  the 
Westminster  Police  Court,  stated  that  certain  matters  *'  appeared  from  the  evi- 
dence.*' No  evidence  had  in  fact  been  given  of  these  matters ;  but  they  had 
been  stated  in  the  opening  of  the  solicitor  for  the  prosecution.  Lord  Cole- 
ridge, C.J.,  directed  the  juiy  to  find  for  the  defendant.  But  the  Divisional 
Court  granted  a  new  trial,  on  the  groimd  that  there  was  a  substantial  discre- 
pancy between  the  report  and  what  really  occurred,  and  that  the  question  should 
therefore  have  been  left  to  the  jury  whether  the  report  was  a  fair  one ;  and  this 
decision  was  affirmed  on  appeal. 

Ashinore  v.  Borthwick,  (1885)  49  J.  P.  792 ;  2  Times  L.  E.  113,  209. 
Where  a  report  in  the  Times  of  a  preliminary  investigation  before  a  magis- 
trate set  out  at  length  the  opening  of  the  counsel  for  the  prosecution,  but 
entirely  omitted  the  examination  and  cross-examination  of  the  prosecutor,  the 
only  witness,  merely  saying  that  **  his  testimony  supported  the  statement  of  his 
counsel,"  the  jury  found  a  verdict  for  the  plaintiff."    Damages  lOZ. 

Pinero  v.  Ooodlake,  15  L.  T.  676. 
[N.B. — ^The  headnote  to  this  case  is  strangely  misleading:  the  proceedings 
were  not  ex  parte ;  the  defendant,  himself  a  solicitor,  was  present  and  cross- 
examined  the  witnesses.    The  important  monosyllable  '*no"  appears  to  be 
omitted  in  the  report  of  the  argument  of  Coleridge,  Q.C.,  p.  677.] 

The  mother  of  a  lady,  who  was  dead  and  buried,  applied  to  the  coroner  ou 
affidavits  for  an  order  that  the  body  might  be  exhumed ;  the  affidavits  impated 
that  she  had  been  murdered  by  her  husband.  Thereupon  the  coroner  issued  his 
warrant  for  exhumation.  A  newspaper  reported  this  fact,  and  proceeded  to 
state  the  contents  of  these  affidavits  in  a  sensational  paragraph,  commencing 
*'  From  inquiries  made  by  our  reporter  it  appears  that  the  deceased,*'  &c.  The 
reporter  had  made  no  inquiries ;  he  had  merely  copied  the  affidavits.  He  was 
convicted  and  fined  50^. 

B,  V.  Andrew  Gray,  26  J.  P.  663. 
Where  the  report  of  a  criminal  trial  gave  the  speech  for  the  prosecution,  a 
brief  resumi  of  the  speech  of  the  prisoner's  counsel,  who  called  no  witnesses,  and 
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the  whole  of  the  Lord  Chief  Baron's  summing-up  in  extenso ;  but  it  did  not 
gire  the  evidence  except  in  so  far  as  it  was  detailed  in  the  judge's  summing- 
up  ;  liord  Coleridge,  C.J.,  held  the  report  necessarily  unfair  because  incomplete, 
and  refused  to  leave  the  question  of  fairness  to  the  jury.  But  the  Court  of 
Appeal  held  that  he  was  wrong  in  so  doing ;  that  it  is  sufficient  to  publish  a 
&ir  abstract  of  the  trial,  and  that  the  judge's  summing-up  was  presumably  such 
an  abstract ;  that  the  question  of  fairness  must  be  left  to  the  jury,  and  that 
therefore  there  must  be  a  new  trial. 

MilUsich  V.  Lloyds,  46  L.  J.  C.  P.  404;   36  L.  T.  423;  13  Cos, 
C.  C.  575. 

An  accurate  report  of  a  portion  of  a  judicial  proceeding 
will  still  be  privileged,  if  it  does  not  purport  to  be  a  report 
of  the  whole.  Thus,  where  a  trial  lasts  more  than  one 
day,  reports  published  in  the  newspapers  each  morning  are 
protected.  (Lewis  v.  Levy,  E.  B.  &  E.  537 ;  27  L.  J.  Q.  B.  282.) 
Each  stage  of  the  proceeding  may  be  reported  separately. 
{Kimber  v.  The  Press  Association,  (1893)  1  Q.  B.  65 ;  62  L.  J. 
Q.  B.  152;  41  W.  R.  17;  67  L.  T.  516.)  Where  a  man 
publishes  a  portion  only,  when  it  is  in  his  power  to  publish 
the  whole,  this  fragmentary  publication  will  be  evidence  of 
malice,  if  the  part  selected  and  published  tell  more  against 
the  plaintiff  than  a  report  of  the  whole  trial  would  have 
done,  e.g.  if  the  opening  speech  of  one  counsel  or  the 
evidence  on  one  side  only  were  published  after  the  trial  was 
over.  But  the  judgment  or  summing-up  of  the  learned 
judge  may  always  be  separately  published ;  for  it  is  a 
distinct  part  of  the  proceedings,  not  affected  by  any  other, 
complete  in  itself  and  fairly  severable  from  the  rest ;  it  is 
also  presumably  a  fair  summary  of  the  whole  proceedings. 
{MUissich  V.  Lloyds,  46  L.  J.  C.  P.  404 ;  36  L.  T.  423 ;  18 
Cox,  C.  C.  575.) 

lUuBtrations, 

Where  judicial  proceedings  last  more  than  one  day,  and  their  publication  is 
not  expressly  forbidden  by  the  Courts  a  report  published  in  a  newspaper  every 
morning  of  the  proceedings  of  the  preceding  day,  is  privileged,  if  fair  and 
accurate ;  but  aU  comment  on  the  case  must  be  suspended  till  the  proceedings 
terminate. 

LewU  V.  Levy,  B.  B.  &  B.  537 ;  27  L.  J.  Q.  B.  282 ;  4  Jur.  N.  S.  970. 
The  sentence  of  a  court  martial  may  be  read  at  the  head  of  every  regiment. 
Per  Heath,  J.,  in 

Oliver  v.  Bentinck,  3  Taunt,  at  p.  459. 
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The  plaintiff  had  sued  defendants  in  the  Chancery  Division,  and  the  action 
dismissed  with  costs.  Defendants  thereupon  published,  in  the  form  of  a  pamphlet, 
a  verbatim  report  of  the  whole  judgment,  taken  from  the  shorthand  writer's  notes, 
but  omitting  all  the  evidence  and  speeches  on  either  side.  The  jury  having 
negatived  malice,  the  Court  of  Appeal  held  the  pamphlet  privileged. 

MacDougaU  v.  Knight  A  Son,  17  Q.  B.  D.  636;  55  L.  J.  Q.  B.  464 ; 

34  W.  R  727  ;  55  L.  T.  274. 

But  see  the  report  of  this  case  in  the  House  of  Lords :  14  App.  Gas. 

194 ;  58  L.  J.  Q.  B.  537  ;  38  W.  E.  44 ;  60  L.  T.  762 ;  53  J.  P.  691. 

A  weekly  paper  stated,  on  December  2l8t,  1884,  that  plaintiff  had  been 

brought  up  at  the  Nottingham  Police  Court  on  the  preceding  Monday  (15th) 

and  charged  with  obtaining  money  on  false  pretences,  and  that  **  a  number  of 

other  charges  will  be  brought  against  him."    It  omitted  all  mention  of  the  &ct 

that  plaintiff  had  been  brought  up  again  on  remand  on  the  18th  (the  Thursday 

preceding  the  publication)  and  triumphantly  dischaiged.    The  jury  awarded  the 

plaintiff  45Z.  in  addition  to  the  51,  which  defendant  had  paid  into  Court  under 

Lord  Campbell's  Act. 

Grimioade  v.  Dick$  and  othersy  (1886)  2  Times  L.  B.  627. 

The  reporter  must  add  nothing  of  his  own.     He  must 
not  state  his  opinion  of  the  conduct  of  the  parties,   or 
impute  motives  therefor :  above  all,  he  must  not  insinuate 
that  a  particular  witness  committed  perjury.     This  is  not  a 
report  of  what  occurred ;  it  is  the  comment  of  the  writer 
on  what  occurred,  and  to  this  no  privilege  attaches.     Often 
no  doubt  comments  may  be  justified  on  another  ground, 
that  they  are  fair  and  bond  fide  criticism  on  a  matter  of 
public  interest,  and  are,  therefore,  not  libellous.     (See  ante, 
c.  VIII.)     But  such  observations,  to  which  quite  diflferent 
considerations  apply,  should  not  be  mixed  up  with  the 
report  of  the  case.     **  If  any  comments  are  made,  they 
should  not  be  made  as  part  of  the  report.     The  report 
should  be  confined  to  what  takes  place  in  Court,  and  the 
two  things,  report  and  comment,  should  be  kept  separate." 
(Per  Lord  Campbell,  C.J.,  in  Andrews  v.  Chapman^  3  C.  & 
K.  288.)     And  all  sensational  headings  to  reports  should 
be  avoided. 

lUuBtrations. 

The  captain  of  a  vessel  was  charged  before  a  magistrate  vith  an  indecent 
assault  upon  a  lady  on  board  his  own  ship.  The  defendants'  newspaper 
published  a  report  of  the  case,  interspersed  with  comments  which  assumed  the 
guilt  of  the  captain,  commended  the  conduct  of  the  lady,  and  generally  tended 
to  inflame  the  minds  of  the  public  violently  against  the  accused.    HM,  that  no 


NO  COMMENTS. 


808 


priTOege  attached  to  such  commentd  and  that  the  report  was  neither  fair  nor 
dispassionate. 

B.  T.  Fisher  and  otherB,  2  Camp.  563. 
And  see  R.  v.  Lee,  6  Esp.  123. 
R.  V.  FUet,  1  B.  &  Aid.  379. 
It  is  HbellouB  to  publish  a  highly-coloured  account  of  criminal  proceedings, 
mixed  with  the  reporter's  own  observations  and  conclusions  upon  what  passed 
inOourt,  headed  ''Judicial  Delinquency,"  and  containing  an  insinuation  that 
the  plaintiff  ("  our  hero  ")  had  committed  perjury :  and  it  is  no  justification  to 
pick  out  such  parts  of  the  libel  as  contain  an  account  of  the  trial,  and  to  plead 
that  6uch  parts  are  true  and  accurate,  leaving  the  extraneous  matter  altogether 
Tmiustified. 

Stiles  V.  NoJees,  7  East,  493 ;  same  case  auh  nomine  Carr  v.  Jones, 
3  Smith,  491. 
The  report  of  a  trial  set  out  the  speech  of  the  coimsel  for  the  prosecution,  and 
then  added : — "  The  first  witness  was  £.  P.,  who  proved  all  that  had  been  stated 
by  the  counsel  for  the  prosecution : "  but  owing  to  the  absence  of  a  piece  of 
Ibnnal  evidence  in  no  way  bearing  on  the  merits  of  the  case,  **  the  jury,  imder 
the  direction  of  the  learned  judge,  were  obliged  to  give  a  verdict  of  acquittal,  to 
the  great  regret  of  a  crowded  court,  on  whom  the  statement  and  the  evidence,  so 
bras  it  went,  made  a  strong  impression  of  their  guilt."  Heldt  that  no  privilege 
appHed. 

Lewis  V.  Walter,  4  B.  &  Aid.  605. 
Roberts  v.  Brovm,  10  Bing.  519;  4  Moo.  &  Sc.  407. 
On  an  examination  into  the  sufficiency  of  sureties  on  an  election  petition, 
imder  9  Geo.  lY.  c.  22,  s.  7,  affidavits  were  put  in  to  show  that  one  of  them 
(the  plaintiff)  was  embarrassed  in  his  affairs,  and  an  insufficient  surety.  A 
newspaper  report  of  the  examination  proceeded  to  ask  why  the  plaintiff,  being 
whoHy  miconnected  with  the  borough,  should  take  so  much  trouble  about  the 
matter.  "  There  can  be  but  one  answer  to  these  very  natural  and  reasonable 
queries,  he  is  hired  for  the  occasion."  Held,  that  this  question  and  answer 
fonnedno  part  of  the  report;  and  therefore  enjoyed  no  privilege ;  and  that  it 
vtB  properly  left  to  the  jury  to  say  whether  they  were  a  fair  and  bond  fide 
oomment  on  a  matter  of  public  interest  in  that  borough.  Verdict  for  the 
plaintiff.    Damages  IQOl. 

Cooper  V.  Lawson,  8  A.  &  E.  746;  1  W.  W.  &  H.  601 ;  2  Jur.  919; 

1  P.  &  D.  15. 

Ihe  Observer  gave  a  true  and  faithful  account  of  some  proceedings  in  the 

httolvent  Debtors  Court,  but  headed  it  with  the  words  '*  Shameful  conduct  of 

an  attorney."    Held,  that  for  those  words,  as  they  were  not  justified,   the 

plaintiff  was  entitled  to  recover. 

Clement  v.  Lewis,  (Exch.  Ch.)  3  Br.  &  B.  297 ;  3  B.  &  Aid.  702 ; 

7  Moore,  200. 
Bishop  V.  Latimer,  4  L.  T.  775. 

BoydeU  ▼.  Jones,  4  M.  &  W.  446;  1  H.  &  H.  408 ;  7  Dowl.  210. 
Flint  V.  PiJte,  4  B.  &  C.  473;  6  D.  &  B.  528. 
A  report  of  the  hearing  of  a  charge  of  perjury  before  a  magistrate  was  headed 
"Wilful  and  Corrupt  Perjury,"  and  stated  that  the  "evidence  before  the 
inagistrate  entirely  negatived  the  story  of  the  "  plaintiff.    The  jury  found  a 
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verdict  for  the  defendant,  on  the  ground  that  it  was  a  fair  and  correct  report  of 
what  occurred  at  the  hearing.  But  the  Court  set  aside  the  verdict  on  this  count, 
and  entered  a  verdict  for  the  plainti£f  with  nominal  damages. 

Lewi9  V.  Levy,  E.  B.  &  E.  537 ;  27  L.  J.  Q.  B.  282 ;  4  Jur.  N.  S. 
970. 
The  law  is  the  same  in  America. 

Thoma$  V.  Oroswell,  7  Johns.  (N.  Y.  Supr.  Court)  264. 
Commonwealth  v.  Blandingy  3  Pick.  (20  Mass.)  304. 

The  privilege  attaching  to  fair  and  accurate  reports  may 
be  rebutted  by  proof  of  actual  malice.  No  report  of  a 
judicial  proceeding,  by  whomsoever  published,  is  absolutely 
privileged.  (Stevens  v.  Sampson^  5  Ex.  D.  53;  49  L.  J. 
Q.  B.  120.)  But  it  is  of  course  very  difl&cult  to  prove  that 
an  ordinary  newspaper  reporter  has  been  actuated  by 
malice ;  whereas,  if  one  of  the  parties  to  a  cause,  or  his 
solicitor,  wrote  the  report  and  sent  it  to  the  newspapers, 
the  jury  would  probably  start  with  a  presumption  that  the 
report  was  biassed  and  unfair.  (See  the  remarks  of  Wood, 
V.-C,  in  Coleman  v.  West  Hartlepool  Harbour  and  Railway  Co., 
2L.  T.  766;  8  W.  R.  734.) 

Illustrations, 

A  churchwarden  obtained  a  writ  of  prohibition  against  the  Bishop  of 
Chichester  on  an  affidavit  which  falsely  stated  the  facts.  He  immediately  had 
the  writ  translated  into  English,  and  dispersed  2,000  copies  of  such  translation 
all  over  the  kingdom,  with  a  title-page  aUeging  that  by  such  writ  '*  the  illegality 
of  oaths  is  declared,"  which  was  not  the  case.  Held,  *'  a  most  seditious  libel/* 
Waterfidd  v.  Bishop  of  Chichester,  2  Mod.  118. 

Defendant  published,  in  the  form  of  a  circular,  headed  '^Take  Notice. 
Important  to  Farmers,"  a  fairly  accurate  report  of  two  actions  brought  by  the 
plaintiff  in  the  Ashford  County  Court  to  recover  the  price  of  manures  which  he 
had  sold.  These  circulars  were  extensively  distributed  on  market  days  in  the 
home  and  adjoining  counties,  and  plaintiff's  business  consequently  fell  off.  The 
jury  considered  that  the  defendant  published  it  with  a  view  of  injuring  the 
plaintiff.    Damages  287^ 

Salmon  v.  Imjoc,  20  L.  T.  885. 

In  a  County  Court  action,  Nettle/old  v.  FtUcher,  the  defendant,  a  solicitor, 
appeared  for  Nettlefold,  and  commented  severely  on  the  conduct  of  the  plaintif , 
who  was  Fulcher's  agent  and  debt  collector.  The  defendant  sent  to  the  local 
newspapers  a  report  of  the  case,  which  the  jury  found  **  was  in  substance  a  fair 
report,**  but  they  also  found  that  ''it  was  sent  with  a  certain  amount  of 
malice."  Yerdict  for  the  plaintiff.  Damages  40«.  On  appeal  it  was  argued 
that  the  defendant  was  entitled  to  judgment  on  the  first  finding  of  the  jury,  and 
that  the  motive  which  the  defendant  had  in  sending  the  report  was  immateml. 
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But  the  Court  of  Appeal  held  that  Cockbum,  -CJ.t  was  right  in  directing 
judgment  to  be  entered  for  the  plaintiff. 

SieveM  v.  Sampson^  5  Kx.  D.  53 ;  49  L.  J.  Q.  B.  120  ;  28  W.  E.  87  ; 
41  L.  T.  782. 
Plaintiff  brought  an  action  against  defendant,  and  applied  for  an  injunction. 
Defendant  applied  at  the  same  time  for  a  receiver,  which  was  refused.    There- 
upon defendant  said  that  he  would  '*  make  it  d d  hot  for  Dodson,"  and 

inserted  in  a  newspaper  he  owned  a  report  of  the  application,  setting  out  all  his 
own  counsel  had  said  against  the  plaintiff's  solvency,  &c.,  at  full  length,  but 
omitting  all  mention  of  plaintiff's  affidavit.  Heldt  ample  evidence  of  malice. 
Damages  250/. 

DvdMon  V.  Owen,  (1885)  2  Times  L.  B.  111. 
The  defendants  presented  a  petition  in  the  Croydon  County  Court  to  adjudicate 
the  plaintiff  a  bankrupt,  and  to  set  aside  a  bill  of  sale  which  they  alleged  to  be 
fraudulent.  The  County  Court  judge  heard  the  case  in  his  own  room,  where 
no  reporters  were  present,  and  decided  that  the  bill  of  sale  was  fraudulent. 
After  the  case  was  over,  the  defendants  sent  for  a  reporter  to  the  Greyhound 
Hotel,  and  gave  him  an  account  of  the  proceedings  before  the  Coimty  Court 
judge,  from  which  he  drew  up  a  report,  which  appeared  in  several  papers.  The 
jury  found  that  the  report  was  *'  fair  as  far  as  it  went ;  "  but  it  did  not  state  the 
fact  that  the  plaintiff  had  announced  his  intention  to  appeal.  Heldy  that  neither 
this  omission,  nor  the  fact  that  the  report  was  furnished  by  one  of  the  parties, 
instead  of  being  taken  by  the  reporter  in  the  usual  way,  was,  by  itself,  sufficient 
to  destroy  the  privilege  attaching  to  all  fair  reports  of  legal  proceedings.  (Per 
Cockbnrn,  C.J.,  at  Nisi  Prius,  Myers  v.  Defrie^y  Times ,  July  23rd,  1877.)  But 
the  jury  being  satisfied  from  the  whole  circumstances  that  the  defendants 
Annished  the  report  with  the  express  intention  of  injuring  the  plaintiff,  gave 
Ihe  plaintiff  250/.  damages  on  the  first  trial,  and  one  farthing  damages  on  the 
second. 

Myers  v.  Dc/ri c«,  4  Ex.  D.  176 ;  5  Ex.  D.  15,  180 ;  48  L.  J.  Ex.  446  ; 
28  W.  E.  406 ;  40  L.  T.  795 ;  41 L.  T.  659. 

And  see  Saxby  v.  Easterbrook,  3  C.  P.  D.  339 ;  27  W.  E.  188. 

Hence  in  these  cases  there  may  be  two  distinct  questions  for  the 
jury : — (i.)  Is  the  report  fair  and  accurate  ?  If  so,  it  is  prima  facie 
privileged;  if  not,  verdict  for  the  plaintiff,  (ii.)  Was  the  report, 
though  fair  and  accurate,  published  maliciously?  The  second 
qoestion  only  arises  when  the  first  has  been  already  answered  in  the 
affirmative.  The  07iu8  of  proving  the  accuracy  of  the  report  lies  on 
the  defendant.  (Per  Lord  Esher,  M.E.,  in  Kimber  v.  The  Press 
Association,  (1898)  1  Q.  B.  at  p.  71.)  The  onus  of  proving  malice 
lies  on  the  plaintiff. 

And,  of  course,  there  is  in  each  case  the  previous  question  for  the 
judge,  **  Is  there  any  evidence  to  ga  to  the  jury  of  inaccuracy  or  of 
malice  ?  "  Where  there  is  no  suggestion  of  malice  and  no  evidence 
on  which  a  reasonable  man  could  find  that  the  report  is  not  absolutely 
^1  the  judge  should  stop  the  case  and  direct  a  verdict  for  the 
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defendant :  e.g.  where  the  report  is  vei'batim  or  nearly  so  ;  or  corre- 
sponds in  all  material  particulars  with  a  report  taken  by  an  impartial 
shorthand  writer.  (Per  Brett,  L.J.,  in  Milissich  v.  Lloyds,  ^6  L.  J. 
G.  P.  407.)  But  if  anything  be  omitted  in  the  report  which  coald 
make  any  appreciable  difference  in  the  plaintiff's  favour,  or  anything 
erroneously  inserted  which  could  conceivably  tell  against  him,  then 
it  is  a  question  for  the  jury  whether  such  deviation  from  absolute 
accuracy  makes  the  report  unfair;  and  the  judge  at  Nisi  Prias 
should  not  direct  a  verdict  for  either  party.  {Risk  Allah  Bey  v^ 
Whitehurst  and  others,  18  L.  T.  615  ;  Street  v.  Licensed  VicttMllers* 
Society,  22  W.  E.  553 ;  Ashnurre  v.  Borthwick,  (1885)  49  J.  P.  792 ;  2 
Times  L.  E.  118,  209;  ante,  p.  800.) 

The  jury  in  considering  the  question  should  not  dwell  too  much 
on  isolated  passages :  they  should  consider  the  report  as  a  whole. 
They  should  ask  themselves  what  impression  would  be  made  on  the 
mind  of  an  unprejudiced  reader  who  reads  the  report  straight 
through,  knowing  nothing  about  the  case  beforehand.  Slight  errors 
may  easily  occur ;  and  if  such  errors  do  not  substantially  alter  the 
impression  of  the  matter  which  the  ordinary  reader  would  receive, 
the  jury  should  find  for  the  defendant.  {Stockdale  v.  Tai-te  and 
others,  4  A.  &  E.  1016  ;  ante,  p.  299.)  If,  however,  there  is  a  sub- 
stantial misstatement  of  any  material  fact,  and  such  misstatement 
is  prejudicial  to  the  reputation  of  the  plaintiff,  then  the  report  is 
unfair  and  inaccurate,  and  the  jury  should  find  for  the  plaintiff. 

The  common  lavvr  on  this  subject  being  thus  clear  and 
satisfactory,  the  Legislature  has  thought  fit  to  include  in  the 
Law  of  Libel  Amendment  Act,  1888,  the  f ollovnng  provision 
(51  &  52  Vict.  c.  64,  s.  8) : — ''  A  fair  and  accurate  report 
in  any  new^spaper  of  proceedings  publicly  heard  before 
any  Court  exercising  judicial  authority  shall,  if  published 
contemporaneously  w^ith  such  proceedings,  be  privileged  : 
provided  that  nothing  in  this  section  shall  authorise  the 
publication  of  any  blasphemous  or  indecent  matter." 

This  section  was,  no  doubt,  introduced  into  the  bill  with  the 
intention  of  giving  to  reports  which  appear  in  newspapers,  a  higher 
and  better  position  than  those  prepared  by  the  rest  of  the  public* 
But  this  object  has  not  been  attained.  Fair  and  accurate  reports  of 
judicial  proceedings,  whether  published  in  a  newspaper  or  not,  were 
already  privileged  at  common  law ;  and  I  cannot  believe  that  this 
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section  creates  any  absolute  privilege ;  a  privilege,  that  is,  which  is 
not  destroyed  by  clear  proof  of  express  malice.  There  is  no  public 
interest  which  requires  that  such  an  absolute  immunity  should  be 
extended  to  newspaper  reports.  Nor  will  such  an  immunity  be 
inferred  from  the  mere  absence  of  the  words  which  are  to  be  found 
in  the  next  section  :  '*  unless  it  shall  be  proved  that  such  report  was 
pablished  maliciously.*'  Moreover  in  the  bill,  as  originally  intro- 
duced, this  section  ran  as  follows: — ''A  fair  and  accurate  report 
pablished  in  any  newspaper  of  proceedings  of  and  in  any  court 
exercising  judicial  authority  shall  be  absolutely  privileged."  But 
the  section  was  so  modified  in  Committee  as  to  defeat  the  whole 
object  of  the  clause ;  the  words  ''  publicly  heard  "  and  ''  if  published 
contemporaneously  with  such  proceedings  "  were  introduced,  and 
the  word  "  absolutely  '*  omitted,  with  the  full  consent  and  approval 
of  the  member  in  charge  of  the  bill. 

The  clause  was  thus  rendered  obscure,  if  not  meaningless.  It  will 
be  for  learned  judges  hereafter  to  define  its  precise  meaning  and 
effect.  But  I  venture  to  suggest  that,  while  it  creates  no  new 
privilege,  it  certainly  does  not  destroy  or  restrict  any  pre-existing 
privilege.  The  section  cannot  mean  that  only  reports  in  newspapers 
are  privileged.  Any  report  which  would  have  been  privileged  before 
is  Barely  privileged  still.  It  would  require  clearer  and  stronger 
words  to  restrict  a  right  which  every  citizen  possesses  at  common 
law.  We  are  thus  driven  to  the  conclusion  that  the  section  as  it 
now  stands  in  no  way  alters  the  common  law — that  it  is  merely  an 
attempt  to  declare  the  law  as  it  existed  before  the  Act  was  passed. 
If  BO,  it  is  not  a  successful  attempt.  It  does  not  adequately  state 
the  privilege  already  attaching  to  newspaper  reports  of  judicial^ 
proceedings.  The  words  "  publicly  heard  "  should  not  have  been  / 
inserted ;  so  long  as  the  Court  is  acting  judicially,  its  proceedings  y 
maybe  published,  although  none  of  the  general  public  were  actually  I 
present  in  the  room.  It  is  enough  if  the  public  had  a  right  to  be 
present.  (Smith  v-  Scott,  2  C.  &  K.  580.)  Again,  the  words  "  if 
published  contemporaneously  with  such  proceedings  "  are  embarrass- 
ing:  as  a  report  of  a  celebrated  trial  published,  without  malice,  many  s 
months  after  the  proceedings,  e.g.  in  the  Annual  Begister,  would  be 
privileged.  The  omission  of  the  word  "  seditious  "  in  the  concluding 
proviso  is  also  unfortunate,  if  the  section  was  in  any  way  intended 
to  express  the  whole  law  on  the  subject.  In  short,  this  section  is, 
in  my  opinion,  a  blemish  On  an  otherwise  useful  Act.  And  see  the 
dictum  of  Kekewich,  J.,  in  Re   The  Pall  Mall  Gazette,  (1894)  11 

Times  L.  E.  at  p.  123. 
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(ii)  Repoi'ts  of  Parliamentary  Proceedings. 

Every  fair  and  accurate  report  of  any  proceeding  in 
either  House  of  Parliament,  or  in  any  committee  thereof, 
is  privileged,  even  though  it  contain  matter  defamatory  of 
an  individual. 

The  analogy  between  such  reports  and  those  of  legal 
proceedings  is  complete.  Whatever  would  deprive  a  report 
of  a  trial  of  immunity,  will  equally  deprive  a  report  of 
parliamentary  proceedings  of  all  privilege. 

There  was  for  a  long  time  great  doubt  on  this  subject,  but  the  law 
is  now  clearly  and  most  satisfactorily  settled  by  the  decision  in  Wason 
V.  Walter,  L.  E.  4  Q.  B.  78 ;  38  L.  J.  Q.  B.  34 ;  17  W.  E.  169 ;  19 
L.  T.  409.  Such  doubt  was  caused  by  the  fact  that  there  were 
Standing  Orders  of  both  Houses  of  Parliament  prohibiting  such 
publications ;  and  it  was  argued  with  some  force  that  no  privilege 
could  attach  to  any  report  which  was  published  in  contravention  of 
such  Standing  Orders,  and  was  therefore  in  itself  a  contempt  of  the 
House.  We  have  seen  {ante,  p.  296)  that  when  a  learned  judge 
expressly  prohibits  the  publication  of  the  proceedings  before  him, 
any  report  of  them  is  a  contempt  and  wholly  unprivileged.  (R.  v. 
Clement,  4  B.  &  Aid.  218.)  And  the  earliest  reports  of  parlia- 
mentary proceedings  were  only  published  in  fear  and  trembling  as 
^'  Debates  in  the  Senate  of  Lilliput,"  with  the  names  of  the  speakers 
disguised.  And  even  for  such  reports  Gave,  the  editor  of  the 
Gentleman's  Magazine,  was  cited  before  the  House  of  Lords  for 
breach  of  privilege  (April,  1747) ;  and  Johnson's  pen  ceased  to 
indite  ponderous  speeches  for  "Whig  dogs."  But  in  1749,  Cave 
began  again,  and  his  reports  now  took  the  form  of  letters  from  an 
M.P.  to  a  friend  in  the  country.  After  1752  they  were  avowedly 
printed  as  reports ;  but  still  only  the  initials  of  the  speakers  were 
given.  As  late  as  1801  the  printer  and  publisher  of  the  Morning 
Herald  were  committed  to  the  custody  of  Black  Eod,  for  publishing 
an  account  of  a  debate  in  the  House  of  Lords ;  but  then  such 
account  was  expressly  declared  to  be  '*  a  scandalous  misrepresenta- 
tion "  of  what  had  really  occurred.  And  now  such  Standing  Orders 
are  quite  obsolete. 

A  speech  made  by  a  member  of  Parliament  in  the  House 
is  of  course  absolutely  privileged.     If  he  subsequently  causes 
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his  speech  to  be  printed,  and  circulates  it  privately  among 
his  constituents^  bond  fide  for  their  information  on  any 
matter  of  general  or  local  interest,  a  qualified  privilege 
would  attach  to  such  report :  [although  such  publication  is 
expressly  forbidden  by  an  obsolete  order  of  the  House  of 
Commons,  passed  in  1641,  and  still  a  Standing  Order  of 
the  House  ;  2  Commons'  Journal,  209].  (Per  Lord  Camp- 
bell, C.J.,  and  Crompton,  J.,  in  Davison  v.  Dtincan^  7  E.  &  B. 
233;  26  L.  J.  Q.  B.  107  ;  and  Cockburn,  C.J.,  in  Wason  v. 
Walter,  L.  E.  4  Q.  B.  95 ;  38  L.  J.  Q.  B.  42 ;  19  L.  T.  416.) 
Bat  if  a  member  of  Parliament  publishes  his  speech  to  all 
the  world,  with  the  malicious  intention  of  injuring  the 
plaintiff,  he  will  be  liable  both  civilly  and  criminally,  (i?.  v. 
Lord  Abingdm,  1  Esp.  226  ;  E.  v.  Creevey,  1  M.  &  S.  273.) 

Illustrations. 

The  defendant  published  the  report  of  the  select  committee  of  the  House 
of  Commons,  which  contained  a  paragraph  charging  an  individual  with 
holding  views  hostile  to  the  Gbvemment.  But  the  Court  refused  to  grant  a 
oiminal  information,  on  the  express  ground  that  the  publication  was  a  true  copy 
of  a  proceeding  in  Parliament. 

JR.  V.  Wright,  (1799)  8  T.  E.  293. 

The  plaintiff  induced  Earl  Eussell  to  present  a  petition  to  the  House  of  Lords, 

charging  a  high  judicial  officer  with  having  suppressed  evidence  before  an 

election  committee  some  thirty  years  previously.     The  charge  was  shown  to 

be  wholly  unfounded,  and  the  conduct  of  the  plaintiff  in  presenting  such  a 

petition  was  severely  commented  on  by  the  Earl  of  Derby  and  others  in  the 

debate  which  followed.    The  plaintiff  sued  the  proprietor  of  the  Times  for 

wporting  this  debate.    Cockburn,  C.J.,  directed  the  jury,  that  if  they  were 

satisfied  that  the  report  was  faithful  and  correct,  it  was  in  point  of  law  a 

pn?ileged  communication  ;  and   the   Court  of  Queen's  Bench  subsequently 

<Iischarged  a  rule  nisi  which  had  been  obtained  for  a  new  trial  on  the  ground 

of  misdirection. 

Wason  V.  Walter,  L.  R.  4  Q.  B.  73 ;  8  B.  &  S.  671 ;  38  L.  J.  Q.  B.  34  ; 

17W.  B.  169;  19  L.  T.  409. 

"^  proceedings  of  any  committee  of  the  House  of  Lords  may  be  reported  and 

^^ommented  on. 

Kane  v.  Mvlvany,  Ir.  E.  2  C.  L.  402. 


(iii)  Reports  of  Public  Meetings. 

By  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Vict.  c.  64),  s.  4,  **  A  fair  and  accurate  report  published  in 
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any  newspaper  of  the  proceedings  of  a  public  meeting,  or 
(except    where    neither   the    public    nor    any   newspaper 
reporter   is   admitted)   of   any  meeting  of  a  vestry,  town 
council,  school  board,  board  of  guardians,  board  or  local 
authority  formed  or  constituted  under  the  provisions  of  any 
Act  of  Parliament,  or  of  any  committee  appointed  by  any  of 
the  above-mentioned  bodies,  or  of  any  meeting  of  any  com- 
missioners authorised  to  act  by  letters  patent.  Act  of  Parlia- 
ment, warrant  under  the  Royal  Sign  Manual,  or  other  lawful 
warrant  or  authority,  select  committees  of  either  House  of 
Parliament,   justices    of    the    peace    in    quarter   sessions 
assembled  for  administrative  or  deliberative  purposes,  and 
*  the  publication  at  the  request  of  any  Government  Office  or 
department,  ofl&cer  of  state,  commissioner  of  police,  or  chief 
constable,  of  any  notice  or  report  issued  by  them  for  the 
information  of  the  public,  shall  be  privileged,  unless  it  shall 
be  proved  that  such  report  or  publication  was  published  or 
made  maliciously:  Provided  that  nothing  in  this  section 
shall  authorise  the  publication   of   any   blasphemous  or 
indecent  matter :  Provided   also,  that  the  protection  in- 
tended to  be  afforded  by  this  section  shall  not  be  available 
as  a  defence  in  any  proceedings  if  it  shall  be  proved  that  the 
defendant  has  been  requested  to  insert  in  the  newspaper  in 
which  the  report  or  other  publication  complained  of  appeared 
a  reasonable  letter  or  statement  by  way  of  contradiction  or 
explanation  of  such  report  or  other  publication,  and  has 
refused  or  neglected  to  insert  the  same :  Provided  further, 
that  nothing  in  this  section  contained  shall  be  deemed  or 
construed  to  limit  or  abridge  any  privilege  now  by  law 
existing,  or  to  protect  the  publication  of  any  matter  not  of 
public  concern,  and  the  publication  of  which  is  not  for  the 
public  benefit. 

**  For  the  purposes  of  this  section  *  public  meeting  '  shall 
mean  any  meeting  bond  fide  and  lawfully  held  for  a  lawful 


*  These  words  were  inserted  in  consequence  of  the  case  of  Murray  v.  Wriyhit 
(1886)  8  Times  L.  R.  15. 
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purpose,  and  for  the  furtherance  or  discussion  of  any  matter 
of  public  concern,  whether  the  admission  thereto  be  general 
or  restricted." 

At  Common  Law,  reports  of  judicial  and  parliamentary  proceed-  ) 
ings  were  alone  privileged.  Hence,  if  the  proceedings  at  any  public  ^ 
meeting  or  at  the  meeting  of  a  vestry  or  board  of  guardians  were  fully 
and  accurately  reported  in  a  newspaper,  the  proprietor  and  editor 
of  that  paper  were  liable  in  damages  if  any  speaker  at  that  meeting 
had  uttered  a  slander  and  they  had  reproduced  it.  (Davison  v. 
Duncan,  7  E.  &  B.  229 ;  26  L.  J.  Q.  B.  104 ;  5  W.  E.  258 ;  28  L.  T. 
(Old  S.)  265 ;  Popham  v.  Pkkburn,  7  H.  &  N.  891 ;  31  L.  J.  Ex.  183 ; 
10  W.  R.  324 ;  5  L.  T.  846 ;  PurceU  v.  Soivler,  1  C.  P.  D.  781 ;  2 
C.  P.  D.  215;  46  L.  J.  C.  P.  308;  25  W.  R.  362;  36  L.  T.  416.) 
And  yet  the  public  considered  that  it  was  the  duty  of  newspaper 
editors  and  proprietors  to  present  to  the  readers  a  full,  true  and 
impartial  account  of  what  had  actually  occurred  at  such  meetings ; 
and,  indeed,  it  is  often  for  the  public  benefit  that  such  proceedings 
should  be  fully  reported,  and  the  speakers  shown  in  their  true 
colours.  It  was  felt,  therefore,  that  the  severity  of  the  Common 
Law  must  bo  modified. 

An  effort  was  made  in  this  direction  by  sect.  2  of  the  Newspaper 
Libel  and  Registration  Act,  1881  (44  &  45  Vict.  c.  60),  set  out  on 
page  784,  post;  but  the  privilege  conferred  by  it  was  so  cautiously 
guarded  that  it  was  of  little  assistance  to  the  newspapers.  The 
section  was  therefore  repealed  by  sect.  2  of  the  Act  of  1888,  and  the 
above  provision  substituted.  For  a  further  history  of  these  two 
important  measures,  see  Appendix  B.,  post,  p.  759. 

The  new  provision  undoubtedly  aflfords  more  ample  protec-  2 
tion  to  the  press.  It  greatly  enlarges  the  number  of  meetings  j 
whose  proceedings  may  be  reported  ;  it  permits  the  publica- 
tion of  police  notices  and  other  official  announcements. 
But  it  still  leaves  it  the  duty  of  the  editor  of  every  news- 
paper to  edit  all  reports  of  public  meetings,  and  excise  all 
defamatory  matter  that  is  "  not  of  public  concern,  and  the 
publication  of  which  is  not  for  the  public  benefit." 

And  surely  this  is  right.  For  unless  there  be  some  advantage  to 
the  public  countervailing  the  injury  done  to  the  individual  libelled, 
there  can  be  no  reason  for  depriving  the  latter  of  his  right  of  action 
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against  the  newspaper.    The  original  slander  may  not  be  actionable 
per  asy  or  the  occasion  may  be  privileged,  so  that  no  action  lies 
against  the  speaker.     But  whether  that  be  so  or  not,  it  is  the 
republication  in  the  newspaper  which  does  real  and  permanent 
injury  to  the  reputation  of  the  plaintiff.      The  consequences  of 
reproducing  in  the  papers  calumnies  uttered  at  a  public  meeting 
are  most  serious.    The  meeting  may  have  been  thinly  attended,  or 
the  audience  may  have  known  that  the  speaker  was  not  worthy  of 
credit.    But  it  would  be  a  terrible  thing  for  the  person  defamed  if 
such  words  could  be  printed  and  published  to  all  the  world,  merely 
because  they  were  uttered  under  such  circumstances  at  such  a 
meeting.    Charges  recklessly  made  in  the  excitement  of  the  moment 
will  thus  be  diffused  throughout  the  country,  and  will  remain 
recorded  in  a  permanent  form  against  a  perfectly  innocent  person. 
No  one  can  tell  into  whose  hands  a  copy  of  that  newspaper  may 
come.    Moreover,  additional  importance  and  weight  is  given  to  such 
a  calumny  by  its  republication  in  the  columns  of  a  respectable  paper.^ 
Many  people  will  believe  it  merely  because  it  is  in  print.    There  is 
in  fact  an  immense  difference  between  the  injury  done  by  such  a 
slander,  and  that  caused  by  its  extended  circulation  by  the  press.  ^ 
See  the  remarks  of  Lord  Campbell  in  Davison  v  Duncan,  7  £.  <k  B. 
281;  26  L.  J.  Q.  B.  106 ;  8  Jur.  N.  S.  618;  5  W.  E.  258;  28  L.T. 
(Old  S.)  265 ;  and  of  Best,  C.J.,  in  De  Crespigny  v.  Wellesley,  5 
Bing.  402 — 406,  cited  post,  p.  851.    Where,  however,  the  matter  is 
one  of  public  concern,  and  the  publication  of  the  libellous  words  is 
for  the  public  benefit,  there  the  interests  of  the  individual  must 
yield  to  those  of  the  public. 

I  proceed  to  examine  the  provisions  of  this  section  in 
detail.  The  word  "newspaper"  is  expressly  defined  in 
section  1  of  the  Act  of  1881,  see  post,  p.  783. 

(a)  Public  Meeting. 

A  "  public  meeting  "  is  expressly  defined  for  the  purposes 
of  this  section  as  **  any  meeting  bond  fide,  and  lawfully  held 
for  a  lawful  purpose,  and  for  the  furtherance  or  discussion 
of  any  matter  of  public  concern,  whether  the  admission 
thereto  be  general  or  restricted."  It  seems,  at  first  sight, 
a  contradiction  in  terms  to  speak  of  a  public  meeting  to 
which  admission  is  restricted.    But  I  think  the  Legislature 
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intended  to  include  meetings  of  any  specific  class  or  portion 
of  the  public ;  e.g.  of  the  electors  of  a  certain  borough,  or 
the  ratepayers  of  a  specified  ward  or  parish;  and  also, 
perhaps,  any  meeting  which  was  open  to  the  public  on 
payment  of  a  small  charge  for  admission. 

Illustrations, 

It  was  held  by  Wills,  J.,  at  Bristol  Spring  Assizes,  1894,  that  the  ordinary 
Sonday  service  at  a  congregational  chapel  was  not  a  public  meeting  within  this 
section,  although  the  chapel  was  necessarily  open  to  the  public. 

Chalaner  v.  Lansdown  i£  Sons,  (1894)  10  Times  L.  B.  290. 
It  is  submitted  that  meetings  of  the  creditors  of  a  bankrupt,  or  of  the  share- 
holders  in  a  company  or  of  the  subscribers  to  a  particular  charity,  are  not  *'  publio 
meetiDgs,''  and  that  the  proceedings  thereat  cannot  be  reported  without  risk. 

But   see  Fons/ord  v.  Financial   Times,   Limited,   (1900)    16  Times 

L.  B.  248. 

It  is  submitted  that  a  meeting  to  which  admission  is  by  ticket  only,  is  not 

"'  a  public  meeting,"  imless  a  ticket  can  be  procured  without  difficidty  by  any 

o&e  who  applies  for  it,  and  who  is  willing  to  pay  the  price,  if  any,  charged 

for  it. 


(b)  Held  for  a  Latvful  Purpose. 

Next,  the  defendant  must  show  that  the  meeting  '^was 
hondjide  and  lawfully  held  for  a  lawful  purpose."  Seditious 
or  illegal  meetings  must  not  be  reported,  apparently.  The 
place  fixed  for  the  meeting  may  render  it  illegal,  e.g.y  where 
a  meeting  is  advertised  to  take  place  in  Trafalgar  Square  in 
defiance  of  the  authorities,  or  at  Westminster  in  violation 
of  the  Acts  against  tumultuously  petitioning  Parliament. 
(13  Car.  n.  c.  5  ;  1  Will.  &  M.  sess.  2,  c.  2  ;  and  57  Geo. 
ni.  c.  19,  s.  23.)  Again,  the  manner  of  holding  the  meeting 
Diay  render  it  an  unlawful  meeting.     Thus,  any  assembly 

• 

IS  unlawful  which  meets  under  circumstances  likely  to 
endanger  the  peace  of  the  neighbourhood ;  and,  in  order  to 
decide  whether  an  assembly  is  or  is  not  unlawful,  the  jury 
Diay  take  into  consideration  the  tumultuous  way  in  which 
the  meeting  assembled,  the  hour  at  which  it  met,  the 
excitement  which  prevailed  at  it,  the  inscriptions  and 
devices  on  banners  and  flags  displayed,  the  language  used 
'^y  the  persons  assembled,  and  by  those  who  addressed  them, 


% 
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le  chairman  of  this  meeting  Bald  and  did 
eeting,  convened  for  a  purpose  avowedly 
lunt  and  others,  3  B.  &  Aid.  566.)  But  the 
ust  be  such  as  would  alarm,  not  foolish  or 
ly,  but  also  persons  of  reasonable  firmness 
I  V.  Vincent,  9  C.  &  P.  91,  109.) 

lUmtratiotti. 
3oDvened  for  tbe  bond  fidt  purpose  of  raforming  our  laws 
int,  or  by  otlker  lawful  means,  aie  not  seditious ;  but  irban- 
to  bring  tlie  constitution  into  contempt,  and  to  excite 
ion  against  tile  king's  government,  it  is  an  illegal  tneeting. 
3iritt/,  3  Stark,  at  p.  103. 
■an,  11  Cox,  C.  C.  «. 
and  other*,  16  Cox,  C.  C.  355. 

]T  a  purpose  vhioh,  if  executed,  would  make  them  rioters, 
carrying  their  purpose  into  effect,  this  is  an  unlawful 
have  done  nothing. 
nd  others,  5  C.  &  F.  154. 

Q  adopt  preparotorj  measures  for  holding  a  national  con- 
illegal  meeting  in 
/,  6  C.  &  P.  81. 

anners  is  not  necessarily  unlawful,  even  though  it  result 
MX ;  and,  where  the  pTomot«ra  of  a  meeting  assemble 
and  with  no  int«ntJon  of  carrying  out  such  purpoM  in 
the  fact  that  they  know  that  their  meeting  will  be  oppoead, 
to  suppose  that  a  breach  of  the  peace  will  be  committed 
i6  not  make  their  meeting  unlawful. 
othrrt  V.  Oillbankt,  9  a  B.  D.  308;   51  L.  J.  M.  C.  117; 
273 ;  47  L.  T.  194 ;  46  J.  P.  789 ;  15  Cos,  C.  0.  138. 
W.I1,  66  L.  T.  297 ;  66J.P.375;  17  Cox,  C.  C.  483. 
Mly  V.  Harvey,  15  Coi,  C.  C.  435. 
50  and  51  Vict  c.  20,  it  was  made  a  criminal  offence  for 
y  notice  of  the  calling  togetlier  of  a  meeting  of  certain 
or  any  notice  of  the  proceedings  at  such  meeting. 
aiivau,  (1887)  20  L.  R.  Ir.  560 ;  16  Cox,  C.  C.  347. 

;  Report  must  be  Fair  and  Accurate. 
dant  must  prove.  It  is  not  neces&ar}'  that 
Id  be  verbatim;  nor  is  absolute  accuracy 
as  the  report  is  substantially  correct.  A 
tntal  errors  will  not  destroy  the  privilege, 
le  report,  as  published,  produces  materially 
n  the  mind  of  the  reader  as  an  absolately 
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correct  report  would  have  done.  "  It  is  not  to  be  expected 
that  in  discharging  this  duty  of  a  public  journalist  he  will 
always  be  infallible,"  says  Cockburn,  C.J.,  in  Woodgate  v. 
Ridout,  4  F.  &  F.  at  p.  217. 

(d)  And  not  Published  or  made  Maliciously. 

The  privilege  created  by  this  section  is  only  qualified,  not 
absolute.  It  will  be  for  the  plaintiff  to  prove  that  the 
report  or  publication  was  published  or  made  maliciously. 

(e)  A  Reasonable  Letter  must  be  Inserted. 

If  the  defendant  is  requested  to  insert  in  hi?  paper  a 
reasonable  letter  or  statement  of  explanation  or  contra- 
diction, and  refuses  to  do  so,  the  privilege  is  lost.  The 
Legislature,  I  presume,  regarded  such  a  refusal  as  cogent 
evidence  of  malice.  If  so,  this  clause  was  perhaps  not 
strictly  necessary,  as  the  section  has  already  provided  that 
the  report  must  not  be  "published  or  made  maliciously." 
The  presence  of  this  express  proviso,  however,  settles  the 
matter  beyond  doubt.  If  there  be  such  a  refusal,  the  case 
is  outside  the  section,  and  no  question  can  be  left  to  the 
jury  as  to  malice  or  no  malice. 

Otherwise  it  is  but  a  poor  satisfaction  to  a  plaintiff  to 
allow  him  to  write  "  a  reasonable  letter  of  contradiction." 
Many  who  read  the  report  will  not  read  the  plaintiff's  letter, 
and  those  who  do  probably  will  not  believe  it ;  they  will 
say:  "Oh,  of  course,  he  denies  it."  It  will  often  be 
difficult,  too,  for  the  defendant  to  decide  what  is  and  what 
is  not  "  a  reasonable  letter."  By  inserting  what  the  plaintiff 
has  written,  he  may  expose  himself  to  proceedings  by  some 
one  else. 

(f)  The  Matter  coinplained  of  must  be  of  Public  Concemj  and 
its  Publication  for  the  Public  Benefit. 

This  is  a  most  important  safeguard.  Not  all  the  proceed- 
logs  at  a  public  meeting  can  be  reported  without  risk.     It 
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is  not  enough  for  the  defendant  to  show  that  the  meeting 
was  such  that  sorm  reports  of  it  were  for  the  public  benefit ; 
he  must  establish  a  privilege  for  the  ver}^  words  complained 
of  by  the  plaintiff.  The  section  does  not  protect  the 
publication  of  any  matter  which  is  not  of  public  con- 
cern, and  the  publication  of  which  is  not  for  the  public 
benefit. 

It  will  be  noticed  that  a  new  phrase  is  introduced  by  this  section 
into  the  law  of  libel — "  a  matter  of  public  concern."  The  time- 
honoured  expression  *^  a  matter  of  public  interest "  has  a  clear  and 
well-defined  meaning  :  but  what  is  a  matter  of  public  ''  concern  "  ? 
The  change  was  made  deliberately ;  the  word  ''  interest "  was  struck 
out,  and  '^  concern  "  substituted  in  the  House  of  Lords.  The  two 
terms  are  not  identical ;  for  there  are  many  matters  which  concern 
the  public  in  which  they  take  no  interest,  while  they  take  great 
interest  in  many  other  matters  with  which  they  have  no  concern. 
I  presume,  however,  that  the  Courts  will  hold  that  everything  which 
was  ''  a  matter  of  public  interest "  within  the  decisions  (which  will 
be  found  antCy  pp.  195 — 207)  is  also  "a  matter  of  public  concern  " 
within  this  section. 

Next  comes  the  question :  Is  the  publication  of  such  matter 
necessarily  "  for  the  public  benefit"  ?  Is  it  in  every  case  a  benefit 
for  the  public  to  learn  what  concerns  it  ?  As  a  rule,  no  doubt,  this 
would  be  so.  The  question  is  for  the  jury,  not  the  judge  (Pank- 
hurst  V.  Sowler,  infra) ;  and  whenever  the  subject-matter  is  of 
public  concern,  the  jury  would  naturally  be  inclined  to  find  that 
its  publication  was  for  the  public  benefit.  But  this  must  to  some 
extent  depend  on  when  and  how,  and  to  whom  the  publication 
was  made.  A  case  might  occur  in  which  the  premature  announce- 
ment, say,  of  an  impending  prosecution,  might  be  most  injurious 
to  the  public  service,  although  the  matter  would  be  of  public 
concern. 

When  this  case  occurs,  and  not  till  then,  it  will  become  necessary 
to  determine  whether  the  word  "  and  *'  in  the  final  proviso  of  this 
section  means  *^  and  "  or  ''  or."  The  Legislature,  no  doubt,  intended 
to  restrict  the  privilege  afforded  by  this  section  to  cases  which  satisfy 
both  requirements,  i.e.,  where  the  matter  is  of  public  concern,  and 
also  where  its  publication  is  for  the  public  benefit,  though  it  may 
be  doubted  whether  this  construction  is  strictly  in  accordance  with 
the  letter  of  the  Act. 
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IlltLstratians. 

After  the  passing  of  the  Newspaper  Libel  and  Hegistration  Act,  1881 ,  a  speaker 
at  a  public  election  meeting  at  Manchester  thought  fit  to  make  a  personal  attack 
on  a  gentleman  who  was  a  candidate  for  another  constituency  200  miles  off.  The 
whole  speech  was  reported  in  the  Manchester  Courier.  The  judge  at  the  trial 
iiirected  the  jury  in  terms  which  might  be  understood  as  meaning  that  the  only 
qn^tion  for  the  jury  was  this  :  Is  it  for  the  public  benefit  that  reports  of  election 
meetings  should  be  published  in  newpapers  P  His  lordship  did  not  make  it  clear 
to  the  jury  that  the  Act  only  protected  the  newspaper  when  it  was  for  the  public 
benefit  that  the  actual  libel  complained  of  should  be  published  broadcast.  The 
jury  found  for  the  defendant.  But  the  Divisional  Coiirt  granted  a  new  trial, 
which  resulted  in  a  verdict  for  the  plaintiff. 

Pankhurgt  v.  Sowler,  (1886)  3  Times  L.  E.  193. 

The  North  Middlesex  Chronicle  published  in  April,  1888,  a  full  and  accurate 

report  of  the  proceedings  at  a  vestry  meeting  which  was  open  to  the  whole  parish, 

including  a  speech  made  by  a  ratepayer  imputing  professional  misconduct  to  the 

surveyors  usually  employed  by  the  vestry.     It  was  admitted  that  the  imputation 

was  wholly  unfounded,  but  the  defendant  relied  on  s.  2  of  the  Act  of  1881.    Mr* 

Justice  Denman  directed  the  jury  that  the  onus  lay  on  the  defendant  to  make 

out  affirmatively  that  the  case  came  within  the  section ;  that  it  did  not  destroy 

the  privilege  afforded  by  the  section  that  the  matter  complained  of  was  now 

admitted  to  be  untrue ;  that  there  must  be  some  relevancy  between  the  matter 

published  and  the  objects  and  intentions  of  the  meeting ;  that  for  the  purpose  of 

determining  whether  it  was  for  the  public  benefit  that  the  matter  complained  of 

should  be  published  they  must  look  at  the  whole  occasion,  the  position  of  the 

parties,  the  objects  of  the  meeting,  in  short,  at  all  the  facts.    The  jury  found  that 

the  publication  of  the  matter  complained  of  was  for  the  public  benefit.  Judgment 

for  the  defendant. 

Venahles  v.  Fitt,  (1888)  5  Times  L.  R.  83. 
In  April,  1889,  the  plaintiff  endeavoured  to  address  a  meeting  of  dock  labourers, 
(^ed  to  discuss  the  Sugar  Bounties;  but  he  was  prevented  by  a  torrent  of 
abusive  interruptions  from  some  men  who  had  known  him  years  before  at 
Bristol,  and  who  attended  the  meeting  for  the  purpose  of  annoying  him,  and 
prevented  him  from  speaking.  These  interruptions  were  accurately  reproduced 
in  the  report  of  the  meeting  published  in  the  Star  newspaper,  although  they  had 
nothing  whatever  to  do  with  the  Sugar  Bounties,  but  related  to  matters  that  had 
occurred  at  Bristol  ten  or  twelve  years  previously.  Mr.  Baron  Huddleston  left 
to  the  jury  the  question  whether  such  matters  were  of  public  concern,  and  their 
publication  for  tiie  public  benefit,  with  a  strong  intimation  of  his  own  opinion 
that  they  were  neither,  in  which  view  the  jury  concurred. 

Kelly  v.  O'Malley  and  others,  (1889)  6  Times  L.  E.  62. 
At  a  meeting  of  the  shareholders  of  a  company,  the  chairman  made  a  speech 
in  which  he  accounted  for  the  losses  of  the  company  by  imputing  fraud  and  con- 
sipiracy  to  the  chief  cashier  and  the  secretary.  The  defendants  published  in  good 
iaith  a  fair  and  accurate  report  of  the  whole  of  the  pro9eedings  at  the  meeting 
including  these  unfounded  charges.  Mathew,  J.,  held  that  these  charges  were 
not  matters  of  public  concern,  and  that  the  publication  of  them  in  the  report  of 
the  meeting  was  not  for  the  public  benefit,  and  therefore  not  privileged. 

Fonsfcrd  v.  Financial  Times,  Limited,  (1900)  16  Times  L.  E.  248. 
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lege  attaches  to  any  report  of  a  meeting  which 
ome  within  this  section.  If  any  one  publishes  a 
I  private  meeting,  or  if  he  pnblishes  a  report  of  a 
)ting,  but  not  in  a  newspaper  (say,  in  the  form  of 
t),  and  snch  report  contains  expressions  defama- 
3  plaintiff,  the  fact  that  it  is  a  fair  and  accurate 
f  what  actually  occurred,  will  not  avail  as  a 
lOugh  it  may  be  urged  in  mitigation  of  damages, 
g  and  publishing  the  statements  of  the  various 
he  has  made  them  his  own ;  and  must  either 
3  prove  them  strictly  true,  or  rely  upon  their 
and  bona  fide  comments  on  a  matter  of  public 
they  be  comments  merely  and  not  allegations 
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"  In  an  ordinary  action  for  a  libel  or  for.  words,  though 
evidence  of  malice  may  be  given  to  increase  the  damages, 
it  never  is  considered  as  essential,  nor  is  there  any  instance 
of  a  verdict  for  the  defendant  on  the  ground  of  a  want  of 
malice."  (Per  Bayley,  J.,  in  Bromage  v.  Prosser^  4  B. 
b  G.,  at  p.  257 ;  6  Dowl.  &  R.  296  ;  and  per  Mansfield,  C.J., 
in  Hargrave  v.  Le  Breton,  4  Burr.  2425.)  As  we  have 
seen,  an  accidental  or  inadvertent  publication  of  defamatory 
words  may  be  ground  for  an  action  ;  antey  pp.  4 — 6,  156.  The 
law  looks  at  the  tendency  and  the  consequences  of  the  pub- 
lication, not  at  the  intention  of  the  publisher.  (Haire  v. 
Wilson,  9  B.  &  C.  643 ;  4  Man.  &  Ry.  605  ;  Fisher  v.  Clement, 
10  B.  &  C.  472 ;  5  Man.  &  Ry.  780.)  The  fact  that  the 
jury  have  expressly  found  in  the  defendant's  favour  that  he 
had  no  malicious  intent,  will  not  avail  him  (per  Maule,  J., 
in  Wenman  v.  Ash,  13  C.  B.  845 ;  22  L.  J.  C.  P.  190 ;  17 
Jut.  679 ;  1  C.  L.  R.  592  ;  Huntley  v.  Ward,  6  C.  B.  N.  S. 
514 ;  6  Jur.  N.  S.  18 ;  1  F.  &  F.  552  ;  Blackhim  v.  Black- 
hum,  4  Bing.  395  ;  1  M.  &  P.  33,  63 ;  3  C.  &  P.  146) ;  for 
if  he  has  published  words  which  have  in  fact  injured  the 
plaintiffs  reputation  he  must  be  taken  to  have  intended  the 
consequences  naturally  resulting  from  his  act. 

In  fonner  days  this  rule  vfAS  not  so  strictly  enforced  in  actions  of 
slander  as  of  libel ;  the  Courts  in  those  days  evincing  a  strong  desire 
to  discoorage  actions  of  slander.  Thus,  where  the  defendant  was 
sued  for  saying  that  he  had  heard  that  the  plaintiff  had  been  hanged 
for  stealing  a  horse,  and  on  the  evidence  it  appeared  that  defendant 
spoke  the  words  in  genuine  grief  and  sorrow  at  the  news,  Hobart,  J., 
nonsuited  the  plaintiff,  on  the  express  ground  that  the  words  were 
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not  spoken  maliciously.  (Crawford  v.  Middkton,  1  Lev.  82.  And 
see  Greenwood  v.  Prick,  cited  Cro.  Jac.  91 ;  ante,  p.  6.)  Now,  how- 
ever, absence  of  malice  can  only  be  given  in  evidence  in  mitiga- 
tion of  damages;  and  the  question  whether  the  defendant  acted 
maliciously  or  not,  should  never  be  left  to  the  jury,  unless  the 
occasion  be  privileged.  (Haire  v.  Wilson,  9  B.  &  C.  643 ;  4  Man. 
&  Ey.  605.  Per  Lord  Denman  in  Baylis  v.  Lawrence,  11  A.  <fe  E 
924 ;  3  P.  &  D.  529 ;  4  Jur.  652.  Per  Parke,  B.,  in  O'BHen  v! 
Clement,  15  M.  &  W.  437.)  The  defendant's  intention  or  motive  in 
using  the  words  is  immaterial,  if  he  has  in  fact  wrongfully  injured 
the  plaintiff's  reputation.  (Hooper  v.  TruscoU,  2  Scott,  672;  2 
Bing.  N.  C.  457 ;  Godson  v.  Home,  1  Br.  &  B.  7 ;  8  Moore,  223 ; 
Morrison  v.  Ritchie  d:  Co.,  (1902)  4  F.  645  (Ct.  of  Sess ) '  ante 
p.  7.)^ 

It  is  true  that  the  word  "  malicious  "  is  usually  inserted  in  every 
definition  of  libel  or  slander,  that  the  pleader  invariably  introduces 
it  into  every  Statement  of  Claim,  and  that  the  older  cases  contain 
many  dicta  to  the  effect  that  "malice  is  the  gist"  of  an  action  of 
libel  or  slander.     But  in  all  these  cases  the  word  *'  malice  "  is  used 
in  a  special  and  technical  sense ;  it  denotes  merely  the  absence  oj 
lawful  excuse ;  in  fact,  to  say  that  defamatory  words  are  malicious 
in  that  sense  means  simply  that  they  are  unprivileged,  not  employed 
under  circumstances  which  excuse  them.    But  I  have  thought  it 
best  to  drop  this  technical  and  fictitious  use  of  thei  word  altogether 
— a  use  which  has  been  termed  "  unfortunate  "  by  more  than  one 
learned  judge.     (Per  Lord  Bramwell,  11  App.  Cas.  253;  55  L.  J. 
<J.  B.  460 ;  55  L.  T.  65 ;  per  Stephen,  J.,  41  L.  T.  590.)     In  this 
book  the  word  "  malice  "  is  always  used  in  the  popular  and  ordinary 
sense  of  the  word ;  i.e.,  to  denote  some  spite  or  ill-feeling  against 
the  plaintiff,  or  some  indirect  and  improper  motive.     This  is  called 
*'  expi-ess  malice"  or  *' actual  malice"  in  our  older  books.     Usm<y 
the  word  in  this  sense,  malice  is  not  in  issue  in  an  action  of 
defamation,  till  the  defendant  pleads  privilege.     As  soon  as  the 
judge  rules  that  the  occasion  is  privileged,  the  plaintiff  has  to  prove 
malice,  but  not  before. 

In  the  words  of  Lord  Justice  Brett :  "  When  there  has  been  a 
writing  or  a  speaking  of  defamatory  matter,  and  the  judge  has  held 
—and  it  is  for  him  to  decide  the  question— that  although  the  matter 
is  defamatory  the  occasion  on  which  it  is  either  written  or  spoken  is 
privileged,  it  is  necessary  to  consider  how,  although  the  occasion  is 
privileged,  yet  the  defendant  is  not  permitted  to  take  advantage  of 
the  privilege.    If  the  occasion  is  privileged  it  is  so  for  some  reason. 
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and  the  defendant  is  only  entitled  to  the  protection  of  the  privilege 

if  he  uses  the  occasion  for  that  reason.    He  is  not  entitled  to  the 

protection  if  he  uses  the  occasion  for  some  indirect  and  wrong  motive. 

If  he  Qses  the  occasion  to  gratify  his  anger  or  his  malice,  he  uses  the 

occasion  not  for  the  reason  which  makes  the  occasion  privileged,  but 

for  an  indirect  and  wrong  motive.    If  the  indirect  and  wrong  motive 

suggested  to  take  the  defamatory  matter  out  of  the  privilege  is 

malice,  then  there  are  certain  tests  of  malice.    Malice  does  not  mean 

malice  in  law,  a  term  in  pleading,  but  actual  malice,  that  which  is 

popularly  called  malice.    If  a  man  is  proved  to  have  stated  that 

which  he  knew  to  be  false,  no  one  need  inquire  further.    Everybody 

assumes  thenceforth  that  he  was  malicious,  that  he  did  do  a  wrong 

thing  for  some  wrong  motive.     So  if  it  be  proved  that  out  of  anger, 

or  for  some  other  wrong  motive,  the  defendant  has  stated  as  true 

that  which  he  does  not  know  to  be  true,  and  he  has  stated  it 

whether  it   is  true  or  not,   recklessly,   by  reason  of  his  anger 

or  other  motive,  the  jury  may  infer  that  he  used  the  occasion, 

not  for  the  reason  which  justifies  it,  but  for  the  gratification 

of  his  anger  or  other  indirect  motive.   .   .   .    The  judgment  of 

Bayley,  J.,  in  Bromage  v.  Prosser^  4  B.  &  C.  at  p.  255,  treats  of 

malice  in  law ;  and  no  doubt  where  the  word  *  maliciously '  is  used 

in  a  pleading,  it  means  intentionally,  wilfully.    It  has  been  decided 

that  if  the  word  '  maliciously  '  is  omitted  in  a  declaration  for  libel, 

and  the  words  '  wrongfully '  or  '  falsely '  substituted,  it  is  sufficient, 

the  reason  being  that  the  word  'maliciously,'  as  used  in  a  pleading, 

has  only  a  technical  meaning ;  but  here  we  are  dealing  with  malice 

in  fact,  and  malice  then  means  a  wrong  feeling  in  a  man's  mind." 

(Chrk  V.  Molyneux,  8  Q.  B.  D.  246,  247 ;  47  L.  J.  Q.  B.  230 ;  26 

^.  R.  104 ;  37  L.  T.  696,  697.) 

Malice  cannot  be  exhaustively  defined.  (Per  Lord 
Esher,  M.R.,  and  Lopes,  L.J.,  (1895)  2  Q.  B.,  at  pp.  38, 
40.)  But  it  may  be  described  as  any  improper  motive 
which  induces  the  defendant  to  defame  the  plaintiff.  "  Any 
indirect  motive,  other  than  a  sense  of  duty,  is  v^rhat  the  law 
calls  *  malice.' "  (Per  Lord  Campbell,  C.J.,  in  Dickson  v. 
Earl  of  Wilton,  1  F.  &  F.,  at  p.  427.)  "  Malice  means  any 
corrupt  motive,  any  wrong  motive,  or  any  departure  from 
duty."  (Per  Erie,  C.J.,  2  F.  &  F.,  at  p.  524.)  *' Acting 
maliciously  means  acting  from  a  bad  motive."  (Per  Parke, 
B.,in  Brook  v.  Bawl,  19  L.  J.  Ex.,  at  p.  115.)     If  malice  be 
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proved,  the  privilege  attaching  to  the  occasion,  unless  it  be 
absolute,  is  lost. 

The  071US  of  proving  malice  lies  on  the  plaintiff;   the 
defendant  cannot  be  called  on  to  prove  that  he  did  not  act 
maliciously,  till  some  evidence  of  malice,  more  than  a  mere 
scintilla  J  has   been   adduced   by  the  plaintiff.      {Taylor  v. 
Hawkins,  16  Q.  B.  808 ;   20  L.  J.  Q.  B.  313 ;    Cooke  and 
another  v.    Wildes,  5  E.  &  B.  340;    24  L.  J.  Q.  B.  367; 
Laughton  v.   Bishop  of  Sodor'  &  Man,  L.  R.  4  P.  C.  495  ; 
42  L.  J.  P.  C.  11 ;    Clark  v.  Molynmx,   3  Q.  B.  D.  237  ; 
47  L.  J.  Q.  B.  230.)      And  such  evidence  must  always 
go  to  prove  that  the  defendant  himself  was  actuated  by 
malice  against  the   plaintiff.      ^^  What  must  be  shown  is, 
that  the  defendant  was  malicious,  and  to  show  that  his 
informants  were  malicious,  is  not  evidence  that  he  was 
malicious."     (Per  Lord  Esher,  M.R.,  in  Hennessey  v.  Wright, 
24  Q.  B.  D.,  at  p.  447,  n.)      Thus,  in  an  action  against  the 
publisher  of  a  magazine,  evidence  that  the  editor  or  the 
author  of  any  article,  not  being  the  defendant,  had  a  spite 
against  the  plaintiff,  is  inadmissible.     {Robei'tson  v.  Wylde, 
2  Moo.  &  Rob.  101 ;  Clark  v.  Newsam,  1  Exch.  131,  139; 
Carmichael  v.  Waterford  Bailway  Co.,  13  Jr.  L.  R.  313.     So 
in  America,  York  v.  Pease,  2  Gray  (68  Mass.),  282.)     It  has 
however  been  recently  decided  by  the  Judicial  Committee 
of  the  Privy  Council  that  a  corporation  may  be  rendered 
liable    for    words    published    on    a    privileged    occasion, 
by  proving  malice  in   its   servant  who  published  them, 
provided  the  servant  was  acting  within  the  scope  of  his 
employment.     {Citizens^  Life  Assurance  Co.,  Ltd.  v.  Brown, 
(1904)  A.  C.  423  ;   73  L.  J.  P.  C.  102 ;   90  L.  T.  739  ; 
20  Times  L.  R.  497.) 

On  the  other  hand  it  is  not  necessary  that  the  defendant 
should  be  actuated  by  any  special  feeling  against  the  plaintiff 
in  particular.  He  need  not  be  even  personally  acquainted  with 
him.  If  the  defendant  desires  to  injure  A.,  and  thinks  that 
the  safest  method  by  which  to  attain  that  end  is  by  defaming 
the  plaintiff  on  a  privileged  occasion,  that  in  law  is  malice 
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against  the  plaintiff;  the  defendant  defames  the  plaintiff 
from  an  indirect  motive,  and  thus  abuses  the  privileged 
occasion.  So  if,  from  anger  or  gross  and  unreasoning  pre- 
judice with  regard  to  a  particular  subject-matter,  or  against 
a  particular  trade  or  class,  the  defendant  states  what  he 
does  not  know  to  be  true,  reckless  whether  it  is  true  or 
false,  this  is  malice  which  will  destroy  the  privilege,  although 
the  defendant  has  no  ill-will  against  the  plaintiff  as  an 
individual.  (Royal  Aqxiarium^  (6c. ,  Society ^  Ltd.  v.  Parkinsc?r, 
(1892)  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409  ;  40  W.  R.  450 ; 
66  L.  T.  513 ;  56  J.  P.  404.) 

Evidence  of  malice  may  either  be  extrinsic — as  of  previous 
ill-feeling  or  personal  hostility  between  plaintiff  and  defen- 
dant, threats,  rivalry,  squabbles,  other  actions,  former  libels  or 
slanders,  &c., or  intrinsic — theviolenceof  defendant's  language^ 
the  mode  and  extent  of  its  publication,  &c.  But  in  either  case^ 
if  the  evidence  adduced  is  equally  consistent  with  either  the 
existence  or  non-existence  of  malice,  the  judge  should  stop 
the  case ;  for  there  is  nothing  to  rebut  the   presumption 
which  has  arisen  in  favour   of  the   defendant  from   the 
privileged  occasion.     {Somerville  v.  Hawkins^  10  C.  B.  590 ; 
20  L.  J.  C.  P.  131 ;  15  Jur.  450 ;  Harris  v.  Thompson,   13 
C.  B.  333 ;   Taijlor  v.  Hawkins,  16  Q.  B.  308 ;  20  L.  J.  Q.  B. 
313 ;  15  Jur.  746.)     Mere  inadvertence  or  forgetfulness,  or 
careless  blundering,  is   no  evidence  of  malice.     (Brett  v. 
Wate(m,  20  W.  R.  723  ;  Kershaw  v.  Bailey,  1  Exch.  743  ;  17 
L.  J.  Ex.  129  ;  Pater  v.  Baker,  3  C.  B.  831 ;   16  L.  J.  C.  P. 
124.)  Nor  is  negligence  or  want  of  sound  judgment  (Hesketh 
V.  Brirdle,  (1888)  4  Times  L.  R.  199),  or   honest  indigna-> 
tion  (Shipley  v.  Todhunter,  7  C.  &  P.  690).     That  the  words 
are  strong  is  no  evidence  of  malice,  if  on  defendant's  view 
of  the  facts  strong  words  were  justified.     (Spill  v.  Maule, 
L.  K.  4  Ex.  232 ;  38  L.  J.  Ex.  138 ;  17  W.  R.  805 ;  20 
L.  T.  675.)      That  the  statement  was  volunteered,   if  it 
^as  defendant's  duty  to  volunteer  it,   is  no  evidence  of 
nialice.     (Gardner  v.  Slade  et  ux.,  13  Q.  B.  796 ;  18  L.  J.  Q.  B- 
336.)    That   the   statement   is   now  admitted   or  proved 
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to  be  untrue  is  no  evidence  that  it  was  made  malicionsly 
{Cauljuld  V.  Whitworth,  16  W.  R.  936 ;  18  L.  T.  527) ; 
though  proof  that  defendant  knew  it  was  untrue  when  he 
made  it  would  be  conclusive  evidence  of  malice.  {Fountain  v. 
Boodle,  3  Q.  B.  5 ;  Clark  v.  Molyneux,  3  Q.  B.  D.  237 ;  47 
L.  J.  Q.  B.  230.)  '*  If  you  want  to  show  that  a  statement 
was  malicious,  it  is  not  sufficient  to  show  that  it  was  not 
true."  (Per  North,  J.,  in  Hayward  d^  Co.  v.  Haytcard  d- 
Sons  J  34  Ch.  D.,  at  p.  206;  and  see  the  observations  of 
Williams,  J.,  in  Harris  v.  Thompson,  13  C.  B.,  at  p.  352.)  If 
the  defendant  is  in  a  position  to  prove  the  truth  of  his 
statement,  **  he  has  no  need  of  privilege :  the  only  use  of 
privilege  is  in  cases  where  the  truth  of  the  statement  cannot 
be  proved."  (Per  Lord  Coleridge,  C.J.,  in  Howe  v.  Joms, 
(1885)  1  Times  L.  B.,  at  p.  462.  This  is  so  also  in  America ; 
see  Lewis  and  Herrick  v.  Chapman  (Selden,  J.),  2  Smith 
(16  N.  Y.  E.)  369 ;  Vanderzee  v.  McGregor,  12  Wend.  546 ; 
Fotvles  V.  Bowen,  3  Tiffany  (30  N.  Y.  R),  20.) 

The  question  of  malice  or  no  malice  is  for  the  jury.  But  there  is 
always  the  prior  question :  **  Is  there  any  evidence  of  malice  to  go  to 
the  jury  ?  *'  and  this  is  for  the  judge.  The  presumption  in  favour  of 
the  defendant  arising  from  the  privileged  occasion  remains  till  it  is 
rebutted  by  evidence  of  malice  ;  and  evidence  merely  equivocal,  that 
is,  equally  consistent  with  malice  or  bona  fides,  will  do  nothing 
towards  rebutting  the  presumption ;  if,  therefore,  only  such  evidence 
be  offered,  the  judge  should  direct  judgment  to  be  entered  for  the 
defendant.  So,  too,  the  judge  should  stop  the  case  if  there  be  no 
more  than  a  scintilla  of  evidence  of  malice  to  go  to  the  jury.  But 
it  is  difficult  to  say  beforehand  what  will  be  deemed  a  mere  scintilla, 
what  more  than  a  acinUlla,  in  any  given  case.  ''  It  is  matter  of  law 
for  the  judge  to  determine  whether  the  occasion  of  writing  or  speaking 
criminatory  language,  which  would  otherwise  be  actionable,  repels 
the  inference  of  malice ;  constituting  what  is  called  a  privileged 
comviunication ;  and  if,  at  the  close  of  the  plaintiff's  case,  there  is 
no  intrinsic  or  extrinsic  evidence  of  malice,  that  it  is  the  duty  of  the 
judge  to  direct  a  nonsuit  or  a  verdict  for  the  defendant,  without 
leaving  the  question  of  malice  to  the  jury.  .  .  .  Wherever  there  is 
evidence  of  malice,  either  extrinsic  or  intrinsic,  in  answer  to  the 
immunity  claimed  by  reason  of  the  occasion,  a  question  arises 
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which  the  jary,  and  the  jury  alone,  ought  to  determine."  (Per  Lord 
Campbell,  C.J.,  in  Cooke  and  another  v.  Wildes,  5  E.  &  B.  at 
pp.  840,  841 ;  24  L.  J.  Q.  B.  at  pp.  872,  878.) 

Illustrations. 

The  defendant  on  a  privileged  occasion  used  language  stronger  than  necessary ; 
but  the  jury  found  **  that  the  words  were  spoken  honestly  in  the  discharge  of  a 
pubhc  duty,  without  malice,  but  carelessly."  Judgment  for  the  defendant 
upheld. 

Pittard  v.  Oliver,  (1891)  1  Q.  B.  474 ;  60  L.  J.  Q.  B.  219 ;  39  W.  R. 
311 ;  63  L.  T.  247 ;  64  L.  T.  768 ;  55  J.  P.  100. 

Defendant  charged  the  plaintiff,  his  porter,  with  stealing  his  bed-ticks,  and 
with  plaintifE's  permission  subsequently  searched  his  house,  but  found  no  stolen 
property.  The  jury  found  that  defendant  honA  fide  believed  that  a  robbery  had 
been  committed  by  the  plaintiff,  and  made  the  charge  with  a  view  to  investiga- 
tion ;  but  added,  '*  Ihe  defendant  ought  not  to  have  said  what  he  could  not 
prove.''  Held,  that  this  finding  was  immaterial,  that  the  occasion  was  privileged, 
and  that  there  was  no  evidence  of  malice.  Judgment  for  the  defendant. 
Howe  V.  Jcmes,  (1884)  1  Times  L.  E.  19;  (1885)  ih,  461. 
Fowler  arid  wife  v.  Homer,  3  Camp.  294. 

A  young  lady,  the  daughter  of  a  clergyman,  wrote  a  letter  about  her  invest- 
ments at  her  father's  dictation  ;  the  letter  was  a  libel  on  the  plaintiff,  but  the 
occasion  was  privileged.  She  stated  in  the  box  that  she  believed  what  she  wrote 
to  be  true,  because  her  father  told  her  to  write  it :  she  was  ready  to  sign  or  write 
what  her  father  told  her ;  and  she  believed  he  would  not  tell  her  what  was 
wrong.  It  was  contended  that  behef  must  not  be  merely  passive  and  irrational ; 
that  the  young  lady  could  have  no  real  and  honest  belief  in  the  truth  of  what 
flhe  was  writing,  if  she  chose  to  beUeve  whatever  her  father  told  her  without  any 
inquiry.  The  jury  found  that  *'  the  young  lady  had  been  like  wax  in  the  hands 
of  her  father."  Verdict  for  a  farthing  damages.  The  Divisional  Court  set  the 
yerdict  aside  on  the  groimd  that  there  was  no  evidence  whatever  of  mahce. 
Hesketh  v.  Brindle,  (1888)  4  Times  L.  R.  199. 

A  lady  wrote  a  libellous  letter  on  a  privileged  occasion.  It  was  admitted,  on 
the  one  hand,  that  she  had  therein  truthfully  stated  what  she  had  heard  from 
others,  and,  on  the  other  hand,  that  what  others  so  stated  to  her  was  untrue. 
Cave,  J.,  withdrew  the  case  from  the  jxiry,  and  directed  a  verdict  for  the 
defendant. 

Aherdein  v.  Macleay,  (1893)  9  Times  L.  B.  539. 

The  defendant  on  a  privileged  occasion,  asserted  that  the  plaintiff  had  written 
to  his  agent  a  letter  which  showed  that  a  claim  which  the  plaintiff  had  made  was 
fraudulent.  At  a  subsequent  interview  with  the  plaintiff,  he  said  :  '*  Tou  did 
write  such  a  letter.  I  have  seen  the  letter  and  I  have  a  copy  of  it."  When 
challenged  to  produce  his  copy,  however,  he  said  he  had  mislaid  it.  There  was 
uo  such  letter.  Cockbum,  O.J.,  left  the  question  of  malice  to  the  jury,  and  they 
found  a  verdict  for  the  plaintiff  for  40«.  damages. 
Hancock  v.  Ca$e,  2  F.  &  F.  711. 

When  a  tradesman  or  manufacturer  publishes  advertisements  vatmting  the 
excellence  of  his  own  goods  and  stating  that  they  are  better  than  those  of  his 
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1 ;  «  L.  J.  Ch.  308 ;  43  W.  K.  353 ; 
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n  in  the  plaintiff's  employ, 
et.  Any  previous  quarrel, 
aintiff  and  defendant, — in 
nt  has  ever  said  or  done 
-may  be  urged  as  evidence 
»  show  what  was  in  the 
publication,  and  of  that  no 
I'ords  on  that  occasion  are 
itiff  can  prove  that  at  any 
mdant  had  any  iil-feeling 
Jence  that  the  ill-feehng 
ubiication ;  therefore,  all 
point  to  the  existence  of 
ridence  admissible  for  what 
ckmore  nnd  others,  (1886)  2 
ever  the  state  of  a  person's 
3  issue,  everything  that  can 
s  mind  then,  is  admissible, 
tther  occasion.  {See  B.  v. 
id  Blake  v.  Allnon  Assurance 
C.  P.  169;  27W.  E.  321; 

}r  spoken  by  the  defendant 

fter  those  sued  on,  or  even 

action,  are  admissible  to 

t ;  and  for  this  purpose  it 


EXTRINSIC  EVIDENCE. 


327 


makes  no  diflference  whether  the  words  tendered  in  evidence 

be    themselves    actionable    or    not,   or  whether    they  be 

addressed  to  the  same  party  as  the  words  sued  on  or  to 

some  one  else.     {Pearson  v.  Lemaitre^  5  M.  &  Gr.  700 ;  12 

L.  J.  Q.  B.  253  ;  7  Jur.  748  ;  6  Scott,  N.  R.  607 ;  Mead  v. 

Daubigny,  Peake,  168.)      Such  other  words  need   not  be 

connected  with  or  refer  to  the  libel  or  slander  sued  on ; 

provided  they  in  any  way  tend  to  show  malice  in  defendant's 

mind  at  the  time  of  publication.     (Barrett  v.  Long,  3  H.  L.  C. 

395 ;  7  Ir.  L.  R.  439 ;  8  Ir.  L.  R.  331 ;  Bolton  v.  O'Brien, 

16  L.  R.  Ir.  97,  483.)     And  not  only  are  such  other  words 

admissible  in  evidence,  but  also  all  circumstances  attending 

their  publication,  the  mode  and  extent  of  their  repetition, 

&c. ;  the  more  the  evidence  approaches  proof  of  a  systematic 

practice  of  libelling  or  slandering  the  plaintiff,  the  more 

convincing  it  will  be.     {Bond  v.  Douglas,  7  C.  &  P.  626 ; 

Barrett  v.  Lon/j,  3  H.  L.  C,  p.  414.)     The  jury,  however, 

should  be  told,  whenever  the  other  words  so  tendered  in 

evidence  are  in  themselves  actionable,  that  they  must  not 

give  damages  in  respect  of  such  other  words,  as  though  they 

were  being  sued  on  {Pearson  v.  Lemaitre,  stijyrd)  ;   but  the 

omission  by  the   judge   to  give  such  a  caution  will   not 

amount  to  a  misdirection.     {Darby  v.  Ouseley,  1  H.  &  N.  1 ; 

25  L.  J.  Ex.  227 ;  2  Jur.  N.  S.  497.)     The  defendant  is 

always  at  liberty  to  prove  the  truth  of  such  other  words  so 

given  in  evidence  ;  for  he  could  not  plead  a  justification  as 

to  them,  as  they  were  not  set  out  on  the  record.     {Stuart  v. 

Imll,  2  Stark.  93 ;   Wai-ne  v.  Chadwell,  2  Stark.  457.) 

So  if  the  defendant  reasserts  the  libel  in  numbers  of  his 
periodical  appearing  after  commencement  of  the  action 
(Chubb  V.  Westley,  6  C.  &  P.  436) ;  or  in  private  letters 
written  after  action  (Pearson  v.  Lenmitre,  supra);  (unless 
8uch  letters  be  themselves  privileged,  as  in  Whiteley  v. 
Adam,  15  C.  B.  N.  S.  392  ;  33  L.  J.  C.  P.  89 ;  10  Jur. 
N.  S.  470  ;  12  W.  R.  153 ;  9  L.  T.  483) ;  or  if  the  defendant 
continues  to  sell  copies  of  the  libel  at  his  shop  up  to  two 
<lays  before  the  trial  {Plunkett  v.  Cobbett,  5  Esp.  136 ;  Barwell 
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V.  AdMns,  2  Scott,  N.  R.  11 ;  1  M.  k  Gr.  807) ;  these  facta 
are  admissible  as  evidence  of  deliberate  malice,  though  no 
damages  can  be  given  in  respect  of  them.  A  plea  of 
justification  may  be  such  a  reassertion  of  the  libel  or 
slander.  No  doubt  where  the  words  are  privileged,  the 
mere  fact  that  a  plea  of  justification  was  put  on  the  record 
is  not  of  itself  evidence  of  malice  suflBcient  to  go  to  the  jurj^ ; 
it  is  rather  proof  that  the  defendant  still  honestly  believer 
in  the  truth  of  his  assertion.  {Wilson  v.  RobinsoUy  7  Q.  B. 
68 ;  Caulfidd  v.  Whitivorth,  16  W.  R,  936 ;  18  L.  T.  527 ; 
Brooke  v.  Avrillon,  42  L.  J.  C.  P-  126.)  But  if  there  be 
other  circumstances  suggesting  malice,  the  plaintiff'^ 
counsel  may  also  comment  on  the  justification  pleaded; 
and,  indeed,  in  special  circumstances,  as  where  the  defen- 
dant at  the  trial  will  neither  abandon  the  plea,  nor  give 
any  evidence  in  support  of  it,  thus  obstinately  persisting  in 
the  charge  to  the  very  last  without  any  sufficient  reason, 
this  alone  may  be  sufficient  evidence  of  malice.  (Warwick  v. 
Foulkes,  12  M.  &  W.  608  ;  Simpson  \.  Robinson,  12  Q.  B.  511 ; 
18  L.  J.  Q.  B.  73.) 

Illvst  rations. 

The  defendant  wrote  a  letter  to  be  published  in  the  newspaper.  The  careful 
editor  struck  out  all  the  more  outrageous  passages,  and  published  the  remainder. 
The  defendant's  manuscript  was  admitted  in  evidence,  and  the  obliterated 
passages  read  to  the  jury,  to  show  the  animna  of  the  defendant. 

Tarphy  v.  Blahy,  2  Scott,  642  ;  2  Bing.  N.  C.  437 ;  1  Hodges,  414  ; 
7  C.  &  P.  395. 
A  long  practice  by  the  defendant  of  libelling  the  plaintiff  is  cogent  evidence 
of  malice ;  therefore  other  libels  of  various  dates,  some  more  than  six  years  old, 
some  published  shortly  before  that  sued  on,  are  all  admissible  to  show  that  the 
publication  of  the  culminating  libel  sued  on  was  malicious  and  not  inadyertent. 
Barrett  v.  Long,  3  H.  L.  C.  395 ;  7  Ir.  L.  JR.  439 ;  8  Ir.  L.  R.  331. 
A  libel  haying  appeared  in  a  newspaper,  subsequent  articles  in  later  numbers 
of  the  same  newspaper,  alluding  to  the  action  and  affirming  the  truth  of  the 
prior  libel,  are  admissible  as  evidence  of  malice. 
Chuhh  V.  Westley,  6  C.  &  P.  436. 
Bar  well  v.  Adkins,  1  M.  &  Gh:.  807  ;  2  Sc.  N.  R.  11. 
Afead  v.  Daubigny,  Peake,  1 68. 
So,  if  thei'e  be  subsequent  insertions  of  substantially  the  same  libel  in  other 
newspapers. 

Delega!  v.  Highhy,  8  C.  &  P.  444  ;  5  Scott,  154  ;  8  Bing.  N.  C.  950; 
3  Hodges,  158. 
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Where  the  defendant  has  made  charges  of  crime  or  fraud  on  a  privileged 
occasion,  which  have  subsequently  been  dearly  disproved  in  a  legal  proceeding, 
it  will  be  deemed  malicious  for  him  to  repeat  these  charges  or  re-assert  his  belief 
in  their  truth. 

Glendinning  v.  Emanuel,  (1886)  3  Times  L.  B.  110. 
Seaman  v.  Nethercli/t,  (1876)  1  C.  P.  D.  540;  45  L.  J.  C.  P.  798;  24 
W.  R  884  ;  34  L.  T.  878;  41  J.  P.  389. 

So,  if  the  defendant  persists  in  repeating  the  slander  or  disseminating  the 
Hbel  pending  action.  In  Pearaon  v.  Lemaitre^  5  M.  &  Gr.  700 ;  6  Scott,  N.  R. 
607;  12  L.  J.  Q.  B.  253 ;  7  Jur.  748,  a  letter  was  admitted  which  had  been 
written  subsequently  to  the  commencement  of  the  action,  and  fourteen  months 
after  the  libel  complained  of.  In  Macleod  v.  Wakley,  3  C.  &  P.  311,  Lord 
Tenterden  admitted  a  paragraph  published  only  two  days  before  the  trial. 

Defendant  was  director  of  a  company  of  which  plaintiff  was  auditor.  Defen- 
dant made  a  charge  against  plaintiff  in  his  absence  at  a  meeting  of  the  Board. 
At  the  next  meeting  of  the  Board  plaintiff  attended  with  his  solicitor,  having  in 
the  meantime  written  to  defendant  threatening  an  action.  Defendant  in 
consequence  refused  to  make  any  charge  or  produce  any  evidence  against  the 
piamtiff  in  the  presence  of  his  solicitor.  Held,  no  evidence  of  malice. 
Harris  v.  Thampeon,  13  0.  B.  333. 

Where  the  defendant  verbally  accused  plaintiff  of  perjury,  evidence  that 
subiiequently  to  the  slander  defendant  preferred  an  indictment  against  the 
plaintiff  for  perjury,  which  was  ignored  by  the  grand  jury,  was  received  as 
eridence  that  the  slander  was  deliberate  and  malicious,  although  it  was  a  fit 
subject  for  an  action  for  malicious  prosecution. 
Tate  V.  Humphrey,  2  Camp.  73,  n. 
And  see  Finden  v.  Weetlake,  Moo.  &  Malkin,  461. 

In  an  action  for  slander  and  libel  on  privileged  occasions,  the  only  evidence 
of  malice  was  some  vague  abuse  of  the  plaintiff,  uttered  by  the  defendant  on 
Saturday  before  the  trial  in  a  public-house  at  Bye.  Such  abuse  had  no  reference 
to  the  slander  or  the  libel  or  to  the  action.  Held,  that  this  evidence  was 
admissible ;  but  that  the  judge  should  have  called  the  attention  of  the  jury  to 
the  vagueness  of  the  defendant's  remarks  in  the  public-house,  to  the  fact  that 
they  were  uttered  many  months  after  the  alleged  slander  and  libel,  and  that 
therefore  they  were  but  very  faint  evidence  that  the  defendant  bore  the  plaintiff 
malice  at  the  time  of  the  publication  of  the  alleged  slander  and  libel.  A  new 
trial  was  ordered.     Costs  to  abide  the  event. 

Hemmings  v.  QoMini,  E.  B.  &  E.  346  ;  27  L.  J.  Q.  B.  252  ;  4  Jur.  N. 
S.  834. 

There  had  been  a  dispute  between  plaintiff  and  defendant  prior  to  the  slander 
about  a  sum  of  20/.  which  the  plaintiff  claimed  from  the  defendant.  At  the 
trial,  also,  the  plaintiff  offered  to  accept  an  apology  and  a  verdict  for  nominal 
damages  if  defendant  wotdd  withdraw  his  plea  of  justification.  The  defendant 
refused  to  withdraw  the  plea,  yet  did  not  attempt  to  prove  it.  Held,  ample 
evidence  of  malice.    Damages  40/. 

Simpatm  v.  Jiobinson,  12  Q.  B.  511  ;  18  L.  J.  Q.  B.  73;  13  Jur.  187. 


lence  of  MaVice  derived  from  Vie  terms   employed,   iht 
mode  and  extent  of  Puhlication,   Sc, 

)lainti£r  is  not  restricted  to  extrinsic  evidence  of 
Wright  V.  Woodgate,  2  C.  M.  &  E.  573  ;  1  Tyr.  &  G. 
ale,  329) ;  he  may  rely  on  the  words  of  the  libel 
d  the  circumstances  attending  its  publication  ;  or 
ise  of  slander  upon  the  exaggerated  language  used, 
fact  that  third  persons  were  present  who  were  not 
id  in  the  matter,  &c. 

act  that  the  defendant  was  mistaken  in  the  infor- 
36  gave  is,  as  we  have  seen,  no  evidence  of  malice  : 
i23.  The  jury  must  look  at  the  circumstances  as 
sented  themselves  to  the  mind  of  the  defendant  at 
B  of  publication — not  at  what  are  proved  at  the 
lave  been  the  true  facts  of  the  case — and  then  ask 
ves :  Did  the  defendant  act  honestly  and  under  a 
duty  ?  Did  he  bona  Jide  beUeve  that  the  statement 
!  was  true  ? 

,  to  entitle  matter,  otherwise  libellous,  to  the  pro- 
which  attaches  to  communications  made  in  the 
it  of  a  duty,  hona  Jides,  or,  to  use  our  own  eqoiva- 
nesty  of  purpose,  is  essential ;  and  to  this,  again, 
igs  are  necessary — 1,  that  the  communication  be 
it  merely  in  the  course  of  duty,  that  is,  on  an  occa- 
ich  would  justify  the  making  it,  but  also  from  a 
:  duty;    2,  that  it  be  made  with  a   belief  of  its 

(Per  Cockburn,  C.J.,  in  Dawkim  v.  Lord  Paidel, 
Q.  B.,  at  p.  102.) 

other  men  would  not  have  so  acted  is  immaterial, 
rewder  men  would  have  seen  through  the  tangled 
facts,  and  have  discovered  that  things  were  not  as 
imed,  is  absolutely  immaterial.    The  question  is, 

actual  defendant  honestly  believe  what  he  said  ? 
jther  a  reasonable  man  so  placed  would  have 
it.  (Per  Brett,  Ii.J.,  3  Q.  B.  D.  248.)  The  defen- 
11  not  lose  the  privilege  afforded  by  the  occasion 
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merely  because  his  reasoning  powers  were  defective.  (Per 
Cotton,  L.J.,  ib.  249 ;  and  see  Collins  v.  Cooper,  (1902)  19 
Times  L.  K.  118.)  *' People  believe  unreasonable  things 
bona  fidcj''  says  O'Hagan,  J.,  in  Fitzgerald  v.  Campbell^  15 
L.  T.  75. 

Similarly,  the  fact  that  he  relied  upon  hearsay  evidence 
without  seeking  primary  evidence  is  no  evidence  of  malice. 
(Per  Lord  Westbury,  in  Lister  v.  Pemjmany  L.  K.  4  H.  L., 
ut  p.  538  ;  overruling  (Exch.  Ch.)  L.  K.  3  Ex.  197.)  Men 
of  business  habitually  act  upon  hearsay  evidence  in  matters 
of  the  greatest  importance.  But  it  is  otherwise  where  the 
defendant  wilfully  shuts  his  eyes  to  any  source  of  informa- 
tion. If  there  be  means  at  hand  for  ascertaining  the  truth, 
of  which  the  defendant  purposely  neglects  to  avail  himself, 
^nd  chooses  rather  to  remain  in  ignorance  when  he  might 
have  obtained  full  information,  this  will  be  evidence  of 
8ueh  wilful  blindness  as  may  amount  to  malice.  (See 
Elliott  V.  Gairett,  (1902)  1  K.  B.  870 ;  71  L.  J.  K.  B.  415  ; 
50W.  R.  504;  86  L.  T.  441.) 

But  if  defendant  at  the  time  of  publication  knew  that 
what  he  said  was  false,  this  is  clear  evidence  of  malice.  A 
man  who  knowingly  makes  a  false  charge  against  his 
neighbour  cannot  claim  privilege.  It  can  never  be  his 
duty  to  circulate  lies.  And  if  the  statement  was  made 
wantonly,  without  the  defendant's  knowing  or  caring 
whether  it  was  true  or  false,  such  recklessness  is  considered 
AS  malicious  as  deliberate  falsehood.  {Clark  v.  Molyneuxj 
3  Q.  B.  D.  237;  47  L.  J.  Q.  B.  230;  26  W.  R.  104;  37 
L.  T.  694.) 

And  even  though  it  is  clear  that  the  defendant  believed 
in  the  truth  of  the  communication  he  made,  and  was  acting 
under  a  sense  of  duty  on  a  privileged  occasion,  the  plaintiff 
may  still  rely  upon  the  words  employed,  and  the  manner 
and  mode  of  publication,  as  evidence  of  malice.  An  angry 
man  may  often  be  led  away  into  exaggerated  or  unwarrant- 
able expressions ;  or  he  may  forget  where  and  in  whose 
presence  he  is  speaking,  or  how  and  to  whom  his  writing 
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may  be  published.  Clearly  this  is  often  but  faint  evidence 
of  malice  ;  the  jury  will  generally  pardon  a  slight  excess  of 
righteous  zeal.  In  some  cases,  however,  (which  we  will 
proceed  to  examine)  such  excess  has  secured  the  plaintifT 
the  verdict.  But  if  the  jury  find  there  was  no  malice  in 
the  defendant,  such  excess  becomes  immaterial.  {Nevill  v^ 
Fine  Arts  and  Gennal  Insurance  Co.j  (1895)  2  Q.  B.  156.) 

(i.)  Wliere  the  Expressions  employed  are  exaggerated  and   nn^ 
tvarrantable ;   hut  there  is  no  oilier  Evidence  of  Malice, 

*'  It  is  sometimes  difficult  to  determine  when  defamatory 
words  in  a  letter  may  be  considered  as  hy  themselves  afford- 
ing evidence  of  malice."  (Per  Bramwell,  L.J.,  3  Q.  B.  D.. 
245.)  But  the  test  appears  to  be  this.  Take  the  facts  as 
they  appeared  to  the  defendant's  mind  at  the  time  of 
publication ;  are  the  terms  used  such  as  the  defendant 
might  have  honestly  and  bond  fide  employed  under  the 
circumstances?  If  so,  the  judge  should  stop  the  case. 
For  if  the  defendant  honestly  believed  the  plaintiff's 
conduct  to  be  such  as  he  described  it,  the  mere  fact  that 
he  used  strong  words  in  so  describing  it  is  no  evidence  of 
malice  to  go  to  the  jury.  {Spill  v.  Maulcj  L.  R.  4  Ex.  232 ; 
38  L.  J.  Ex.  138 ;  17  W.  R.  805  ;  20  L.  T.  675.) 

But  where  the  language  used,  though  taken  in  connec- 
tion with  what  was  in  defendant's  mind  at  the  time,  is 
**  much  too  violent  for  the  occasion  and  circumstances  to- 
which  it  is  applied,"  or  '*  utterly  beyond  and  dispropor- 
tionate to  the  facts,"  or  where  improper  motives  are  un- 
necessarily imputed,  there  is  evidence  of  malice  to  go  to- 
the  jury.  (Fryer  v.  Kinnersley,  15  C.  B,  N.  S.  422  ;  33 
L.  J.  C-  P.  96 ;  12  W.  R.  155 ;  9  L.  T.  415 ;  Gilpin  v. 
Fowler,  9  Exch.  615 ;  23  L.  J.  Ex.  152 ;  18  Jur.  293.) 

An  inference  of  an  improper  motive  will  be  readily  drawn 
in  cases  where  a  rumour  prejudicial  to  the  plaintiff  has. 
reached  the  defendant,  which  he  feels  it  his  duty  to  report 
to  those  concerned,  if  in  reporting  it  he  does  not  state  the 
rumour  as  it  reached  him,  but  gives  an  exaggerated  or 
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highly  coloured  version  of  it.    Merely  adding  adjectives  or 
epithets  will  not  matter  ;  but  if  the  defendant  in  repeating 
such  a  rumour  adds  new  facts  or  multiplies  offences,  this  is 
evidence  of  malice,  or  of  that  culpable  recklessness,  which 
is  tantamount  to  malice.     ^^  Inimici  famam  non  ita^  ut  nata 
^t,  ferunt.''     (Plant.  Persa,  II.  i.  23.)     So  if  in  writing  or 
speaking  on  a  privileged  occasion,  the  defendant  breaks  out 
into  irrelevant  charges  against  the  plaintiff  unconnected 
with  the   occasion  whence  the  privilege  is  derived,  the 
defamatory  matter  thus  unnecessarily  introduced  is  evidence 
of  malice.     (Picton  v.  Jachnarij  4  C.  (fe  P.  257;  Senior  v. 
Medlandj  4  Jur.  N.  S.  1039  ;  and  see  antey  p.  287.)     But  in 
other  cases  the  tendency  of  the  courts  is  not  to  submit  the 
language  of    privileged   communications    to  too   strict  a 
scrutiny.      "  To    hold    all    excess    beyond    the    absolute 
exigency  of  the  occasion  to  be  evidence  of  malice  would  in 
effect  greatly  limit,  if  not  altogether  defeat,  that  protection 
which  the  law  throws  over  privileged  communications.'* 
(Per   Sir    Eobert  Collier,   L.   K.   4  P.   C.   508.)      **  The 
particular  expressions  ought  not  to  be  too  strictly  scruti- 
nized, provided  the  intention  of  the  defendant  was  good." 
(Per  Alderson,  B.,  in  Woodward  v.  Lander^  6  C.  &  P.  550. 
And  see    Taylor  v.   Hawkins^   16   Q.   B.    308 ;    Buckley  v. 
Kieman,  7  Ir.  C.  L.  R.  75 ;  R.  v.  Perry,  15  Cox,  C.  C.  169.) 
That  the  expressions  are  angry  is  not  enough ;  the  jury 
must  go  further,  and  see  that  they  are  malicious.     (Per 
Tindal,  C.J.,  in  Shipley  v.  Todhunter,  7  C.  &  P.  690.)     *^  A 
man  may  use  excessive  language,  and  yet  have  no  malice 
in  his  mind."     (Per  Lord  Esher,  M.R.,  (1895)  2  Q.  B.,  at 
p.  170.) 

Illu8tratio7ts, 

The  defendant  tendered  to  Brown  at  CrickhoweU  two  1/.  notes  on  the  plain- 
tiffs* bank,  which  Brown  returned  to  him,  saying  there  was  a  run  upon  that 
bank,  and  he  would  rather  have  gold.  The  defendant,  the  very  next  day,  went 
into  Brecon,  and  told  two  or  three  people  confidentially  that  the  plaintiffs'  bank 
bad  ttopped,  and  that  nobody  would  take  their  bills.  Held,  that  this  exaggera- 
tion was  some  evidence  of  malice  to  go  to  the  jury.    Verdict  for  the  defendant. 

Bromage  v.  Prosaer,  4  B.  &  Or.  247 ;  6  D.  &  E.  296 ;  1  0.  &  P.  475. 

And  see  Senior  v.  Medlandy  4  Jur.  N.  S.  1039. 
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A  gentleman  told  the  second  master  of  a  school  that  he  had  seen  one  of  the 
nnder-masters  of  the  school  on  one  occasion  coming  home  at  night  ''under  the 
influence  of  drink,"  and  desired  him  to  acquaint  the  authorities  with  the  fact 
The  second  master  subsequently  stated  to  the  governors  that  it  was  notoruntM 
that  the  imder-master  came  home  *'  almost  habitually  in  a  state  of  intoxication.*' 
There  was  no  other  evidence  of  malice.  Hdd^  that  Ck)ckbum,  C.J.,  was  right 
in  not  withdrawing  the  case  from  the  jury. 

Hume  V.  Marshally  Times,  November  26th,  1877  ;  42  J.  P.  136. 
Defendant  changed  his  printer,  and  on  a  privileged  occasion  stated  in 
writing,  as  his  reason  for  so  doing,  that  to  continue  to  pay  the  charges  made  by 
his  former  printer,  the  plaintiff,  would  be  "  to  submit  to  what  appears  to  have 
been  an  attempt  to  extort  money  by  misrepresentation."  Held,  that  these 
words,  imputing  improper  motives  to  the  plaintiff,  were  evidence  of  malice  to 
go  to  the  jury.    Damages  50/. 

Cooke  V.  Wildes,  5  E.  &  B.  328 ;  24  L.  J.  a  B.  367  ;  overruling 

Tuson  V.  Evans,  12  A.  &  E.  733. 

And  see  CDonaghue  v.  Hiissey,  Ir.  B.  5  0.  L.  124. 

Stevens  v.  Kitchener,  (1887)  4  Times  L.  B.  159. 
Plaintiff  sued  defendant  on  a  bond ;  defendant  in  public,  but  on  a  privileged 
occasion,  denounced  the  plaintiff  for  attempting  to  extort  money  from  him. 
Held,  that  the  words  were  in  excess  of  the  occasion. 

Bobertson  v.  M'Dou^all,  4  Bing.  670 ;  1  M.  &  P.  692 ;  3  C.  &  P. 
259. 

Hancock  v.  Case,  2  F.  &  F.  711. 

Jacob  V.  Lawrence,  4  L.  B.  Ir.  579 ;  14  Cox  C.  C.  321. 
While  the  defendant  was  engaged  in  winding  up  the  affairs  of  the  plaintiffs 
firm,  of  which  defendant  was  also  a  creditor,  the  plaintiff  took  from  the  cash- 
box  a  parcel  of  bills  to  the  amount  of  1,264/.    Thereupon  the  defendant  wrote 
to  another  creditor  of  the  firm  that  the  conduct  of  the  plaintiff  *'  has  been  most 
disgraceful  and  dishonest ;  and  the  result  has  been  to  diminish  materially  the 
available  assets  of  the  estate."    Held,  that  the  occasion  was  privileged,  and  that 
though  the  words  were  strong,  they  were,  when  taken  in  connection  with  the 
facts,  such  as  might  have  been  used  honestly  and  bond  fide  by  the  defendant ; 
for  the  plaintiff's  conduct  was  equivocal,  and  might  well  be  supposed  by  the 
defendant  to  be  such  as  he  described   it;    and  that  the  judge  was  right  in 
directing  a  verdict  to  be  entered  for  the  defendant,  there  being  no  other 
evidence  of  malice. 

Spill  V.  Maule,  L.  B.  4  Ex.  232  ;  38  L.  J.  Ex.  138 ;  17  W.  B.  805 ; 

20  L.  T.  675. 

The  defendant  on  a  privileged  occasion  said  that  the  plaintiff  was  "  as  drunk 

as  a  sow."    It  would  have  been  quite  enough  for  all  purposes  if  the  defendant 

had  said  the  plaintiff  **  was  not  sober."     Held,  that  these  words  were  no 

evidence  of  malice.    Nonsuit. 

SuUon  V.  Flumridge,  16  L.  T.  741. 
The  rector  dismissed  the  parish  schoolmaster  for  refiising  to  teach  in  the. 
Sunday  School.    The  schoolmaster  opened  another  school  on  his  own  account  in 
the  parish.    The  rector  published  a  pastoral  letter  warning  all  parishioners  not  to 
support  *'  a  schismatical  school,"  and  not  to  be  partakers  with  the  plaintiff  '^ia 
his  evil  deeds,"  which  tended  *^  to  produce  disxmion  and  schism,"  and  "  a  spirit 
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of  opposition  to  authority."     Held,  that  there  was  some  evidence  to  go  to  the 
jury  that  the  rector  cherished  anger  and  malice  against  the  schooknaster. 
Gilpin  y.  Fowler,  9  Exch.  615 ;  23  L.  J.  Ex.  152  ;  18  Jur.  293. 
BOUrill  and  another  v.  Whytehead,  41  L.  T.  588. 
It  was  the  duty  of  the  defendant  on  a  privileged  occasion  to  send  out  a  notion 
referring  to  the  plaintiff.    The  defendant  unnecessarily  introduced  into  the  notice 
words  relating  to  the  plaintiff,  but  which  yet  were  not  wholly  irrelevant  to  th& 
occasion.    Held^  that  the  presence  of  these  words  did  not  prevent  the  privilege 
tfising;  that  they  were  at  most  evidence  of  malice,  and  as  the  jury  had  not 
foand  malice,  judgment  was  entered  for  the  defendant 

Nevill  V.  Fine  Art  and  General  Insurance  Co.,  (C.  A.)  (1895)  2  Q.  B. 
156 ;  64  L.  J.  a  B.  681 ;  72  L.  T.  525  ;  (H.  L.)  (1897)  A.  C.  68 ; 
66  L.  J.  a  B.  195 ;  75  L.  T.  606. 


(ii.)  Mode  and  Extent  of  Puhlication. 

As  a  rule,  this  also  is  but  faint  evidence  of  malice,  it  is 
matter  rather  to  be  urged  at  an  earlier  stage,  when  the 
judge  is  deciding  the  question  whether  each  publication 
proved  is  privileged,  or  at  a  later  stage  when  the  jury  are 
considering  the  amount  of  damages  to  be  awarded.  If  all 
the  publications  proved  are  included  in  the  pleadings  or 
particulars,  they  must  be  held  either  privileged  or  unprivi- 
leged :  if  unprivileged,  there  is  no  issue  as  to  malice  ;  if 
privileged,  then  one  privileged  publication  cannot  possibly 
be  evidence  to  render  another  publication  unprivileged. 
But  where  some  of  the  publications  proved  at  the  trial  are 
not  included  in  the  Statement  of  Claim  or  in  the  particulars^ 
but  have  only  recently  been  discovered,  they  may  afford 
valuable  evidence  of  malice. 

In  any  case,  moreover,  if  it  can  be  shown  that  the  mode 
and  extent  of  publication  on  a  privileged  occasion  was  pur- 
posely and  deliberately  made  more  injurious  to  the  plaintiff 
than  necessary,  this  is  evidence  of  malice  in  the  publisher. 
The  defendant  should  do  all  in  his  power  to  secure  that  his 
words  reach  only  those  who  are  concerned  to  hear  them. 
Words  of  admonition  or  of  conjfidential  advice  should  be 
given  privately ;  not  shouted  across  the  street  for  all  the 
world  to  hear.  {Wilson  v.  Collins,  5  C.  &  P.  373.)  Defama- 
tory remarks,  if  written  at  all,  should  be  sent  in  a  private 
letter  properly  sealed  and  fastened  up;  not  written  on  a 
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post-card,  or  sent  by  telegraph  ;  for  two  strangers  at  least 
read  every  telegram ;  many  more  most  post-cards.  ( William' 
&on  V.  Freer,  L.  K.  9  C.  P.  393 ;  43  L.  J.  C.  P.  161 ;  mitjield 
V.  S.  E.  Ry.  Co. J  E.  B.  &  E.  115;  Robinson  v.  Jones,  4 
L.  R.  Ir.  391 ;  Sadgrove  v.  Hole,  (1901)  2  K.  B.  1 ;  70 
L.  J.  K.  B.  455.)  Letters  as  to  the  plaintiffs  private  affairs 
should  not  be  published  in  the  newspaper,  however  meri-  1 
torious  the  writer's  purpose  may  be :  unless,  indeed,  there  is  * 
no  other  way  in  which  the  writer  can  efficiently  effect  his 
purpose  and  discharge  the  duty  which  the  law  has  cast 
upon  him.  But  where  it  is  usual  and  obviously  convenient 
•  to  print  such  a  communication  as  that  complained  of,  before 
circulating  it  amongst  the  persons  concerned,  the  privilege 
will  not  be  lost  merely  because  of  the  necessary  publication 
to  the  compositors  and  journeymen  printers  employed  in 
printing  it.  (Lawless  v.  Anglo-Egyptian  Cotton  and  Oil  Co., 
L.  R.  4  Q.  B.  262;  and  see  ante,  p.  285.)  So  with  an 
advertisement  inserted  in  a  newspaper  defamatory  of  the 
plaintiff ;  if  such  advertisement  be  necessary  to  protect  the 
defendant's  interests,  or  if  advertising  was  the  only  way  of 
effecting  the  defendant's  object,  and  such  object  is  a  legal 
one,  then  the  circumstances  excuse  the  extensive  publica- 
tion. But  if  it  was  not  necessary  to  advertise  at  all,  or  if  the 
defendant's  object  could  have  been  equally  well  attained  by 
tin  advertisement  which  did  not  contain  the  words  defama- 
tory of  the  plaintiff,  then  the  extent  given  to  the  announce- 
ment is  evidence  of  malice  to  go  to  the  jury.  {Brown  v. 
Croonie,  2  Stark.  297 ;  Lay  v.  Lawson,  4  A.  &  E.  795.) 

So  with  a  privileged  oral  communication,  it  is  important 
to  observe  who  is  present  at  the  time  it  is  made.  A  desire 
should  be  shown  to  avoid  all  unnecessary  publicity.  It  is 
true  that  the  accidental  presence  of  an  uninterested  by- 
stander will  not  alone  take  the  case  out  of  the  privilege,  and 
there  are  some  communications  which  it  is  wise  to  make  in 
the  presence  of  witnesses.  There  are  occasions  too,  on 
which  a  man  must  speak  at  once,  whoever  may  be  present, 
or  the  mischief  which  he  desires  to  prevent  will  be  done. 
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But  if  it  can  be  proved  that  the  defendant  purposely  chose 
a  time  for  making  the  communication  when  others  were 
by,  whom  he  knew  to  be  most  likely  to  act  upon  it  to  the 
prejudice  of  the  plaintiff,  this  is  evidence  of  malice. 

lUvstrations. 

To  give  unnecessary  publicity  to  defamatory  matter  by  publishing  it  to  persons 
unconcerned  is  evidence  of  malice :  as  where  the  defendant  posted  up  libeUous 
placards. 

Cheese  v.  Scales,  10  M.  &  W.  488 ;  12  L.  J.  Ex.  13. 
Or  had  a  defamatory  notice  cried  by  the  town-crier. 

Woodard  v.  Dowsing,  2  Man.  &  By.  74. 
The  use  of  a  postcard  is  prxmA  facie  evidence  of  malice,  but  if  the  postcard 
be  so  worded  that  no  stranger  could  understand  to  whom  it  referred,  it  is  no 
evidence  of  malice. 

Sadgrove  v.  Hole,  (1901)  2  K.  B.  1 ;  70  L.  J.  K.  B.  455;  49  W.  B. 
473 ;  84  L.  T.  647. 
The  defendant  was  a  customer  at  the  plaintiff's  shop,  and  had  occasion  to  com- 
plain of  what  he  considered  fraud  and  dishonesty  in  the  plaintiff's  conduct  of  his 
bnsinees ;  but  instead  of  remonstrating  quietly  with  him,  the  defendant  stood 
outside  the  shop-door,  and  spoke  so  loud  as  to  be  heard  by  everyone  passing 
down  the  street.  The  language  he  employed  also  was  stronger  than  the  occasion 
warranted.  Held,  that  there  was  evidence  of  malice  to  go  to  the  jury.  Damages 
40f. 

Oddy  v.  Lord  George  Paulet,  4  F.  &  F.  1009. 
And  see  Wilson  v.  Collins,  5  C.  &  P.  373. 
That  defendant  caused  the  libel  to  be  industriously  circulated  is  evidence  of 
malice. 

Gaihercole  v.  Miall,  15  M.  &  W.  319;  15  L.  J.  Ex.  179;  10  Jur.  337. 

A  shareholder  in  a  railway  company  himself  invited  reporters  for  the  press  to 

attend  a  ni.eeting  of  the  shareholders  which  he  had  summoned,  and  at  which  he 

made  an  attack  upon  one  of  the  directors.    Held,  that  the  privilege  was  lost 

dierehv. 

Parsons  v.  Surgey,  4  F.  &  F.  247. 
Davis  V.  Cutbush  and  others,  1  F.  &  F.  487. 
The  fact  that  the  defendant's  wife  was  present  on  a  privileged  occasion,  and 
heard  what  her  husband  said,  is  no  evidence  of  malice  in  the  defendant 
Jones  V.  Thomas,  34  W.  B.  104 ;  53  L.  T.  678 ;  50  J.  P.  149. 
Defendant  accused  the  plaintiff,  in  the  presence  of  a  third  person,  of  stealing 
his  wife's  brooch ;  plaintiff  wished  to  be  searched;  defendant  repeated  the  accusa- 
tioQ  to  two  women,  who  searched  the  plaintiff  and  found  nothing.    Subsequently, 
H  was  discovered  that  defendant's  wife  had  left  the  brooch  at  a  friend's  house. 
Udd,  that  the  mere  publication  to  the  two  women  did  not  destroy  the  privilege 
attaching  to  charges,  if  made  bond  fide  ;  but  that  all  the  circumstances  should 
luife  been  left  to  the  jury. 

Padmore  v.  Lawrence,  11  A.  &  E.  380 ;  4  Jur.  458 ;  3  P.  &  D.  209. 
And  see  Amann  v.  Damm,  8  C.  B.  N.  S.  597;    29  L.  J.  0.  P.  313; 
7  Jur.  N.  S.  47 ;  8  W.  B.  470. 
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t,  tiie  teoant  of  ft  farm,  required  some  repairs  to  be  done  at  hia 
ord's  agent  sent  np  two  workmen,  one  ot  whom  won  the  plaintiff. 
1  job  of  it;  the  plaintiff  undoubtedly  got  drunk  while  on  ths 
le  defendant  was  convinced  from  what  he  heard  that  Qke  pluntiff 
his  oellar-door,  and  drunk  his  cider.  Two  dajs  afterwards  the 
le  plaintifF  and  a  mason  called  Taylor,  and  charged  the  plaintiff 
pen  the  cellar  door,  getting  drunk,  and  spoiling  the  job.  He 
irge  later  in  the  same  day  to  Taylor  alone  in  the  absence  of  the 
10  to  ihe  landlord's  agent.  Held,  that  the  oommniiication  to  the 
was  clearly  privileged,  as  he  was  the  plaintifTs  employer ;  tbnt 
lade  to  the  plaintiff  in  Taylor's  presence  was  also  privileged,  if 
id  boiidjidt;  and  that  the  circumstance  of  ite  being  made  in  the 
rd  person  did  not  o/  itatlf  maJce  it  unauthorised ;  and  that  it  was 
left  to  the  jury  to  determine  from  the  circumstances,  including 
iracter  of  the  language  used,  whether  the  defendant  acted  bond 
enced  by  malicious  motives.  But  that  the  statement  to  Taylor, 
'.  the  plaintiff,  was  unnecessary  and  ofBcious,  and  therefore  not 
gh  made  in  the  belief  of  its  truth,  if  it  were  in  point  ot  fact  false, 
id,  in  fact,  repeated  the  charge  once  too  often. 
■od  V.  Spgring.  I  Or.  M.  &  E.  181 ;  4  Tyr.  582. 

ng  observation  B  may  now  be  applied  in  detail  to  the 
B  of  qualified  privilege  mentioned  in  the  preceding 

1.  Characters  of  Se}-vant». 
out  of  anger  or  any  ill-feeling  against  a  servant,  or 
to  retain  her  in  his  own  employ,  gives  her  a  bad 
n  he  knows  that  she  deserves  a  good  one,  he  is  acting 
□d  all  privilege  is  lost.  So  if  from  any  wrong  motive 
t  her  that  which  he  does  not  know  to  be  true,  careless 
rue  or  false,  such  recklessness  is  tantamount  to  malice, 
e  case  out  of  the  privilege."  The  mere  fact  that  the 
iv  proved  or  admitted  to  be  false  is  no  evidence  of 
evidence  be  also  given  by  the  plaintiff  to  show  that 
knew  they  were  false  at  the  time  of  publication. 
Boodle,  3  Q.  B.  5 ;  CaulJieU  v.  Wkitworth.  16  W.  E. 
,  527  ;  Clark  v.  Molyneux,  3  Q.  B.  D.  237  ;  47  L.  J. 
3nt  where  master  and  servant  have  been  Uviog  under 
jars,  it  is  hardly  possible  for  the  master  not  to  know 
owledge  whether  the  servant  is  or  is  not  clean,  civil. 
If  under  such  circumstances  the  master  gave  her 
iT,  declaring  that  she  was  slovenly,  disrespectful,  and 
oof  that  she  was  clean,  civil,  and  truthful,  would  not 
oof  that  the  words  were  untrue ;  it  would  also  be 
the  defendant  knew  they  were  untrue,  which  is  strong 
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evidence  of  malice.  Such  evidence,  therefore,  is  admissible  under 
such  circumsfcances  as  part  of  the  plaintiff's  case,  although  no 
justification  is  pleaded. 

Illustrations. 

Where  a  master  has  given  a  servant  a  bad  character,  the  circumstances  under 
which  they  parted,  any  expression  of  ill-will  uttered  by  the  master  then  or  sub- 
sequently, the  fact  that  the  master  never  complained  of  the  plaintiff's  misconduct 
whilst  she  was  in  his  service,  or  when  dismissing  her  would  not  sj^ecify  the 
reason  for  her  dismissal,  and  give  her  an  oppoi*tunity  of  defending  herself, 
together  with  the  circumstances  under  which  the  character  was  given,  and  its 
exaggerated  language,  are  each  and  all  evidence  of  malice. 

Kdly  V.  Partington y  4  B.  &  Ad.  700 ;  2  N.  &  M.  460. 
And  in  such  a  case  the  plaintiff  is  permitted  to  give  general  evidence  of  her 
good  character,  in  order  to  show  that  the  defendant  must  have  known  she  did 
not  deserve  the  bad  character  he  was  writing. 

Fountain  v.  Boodle,  3  a  B.  5 ;  2  G.  &  D.  455. 
Rogers  v.  -Sir  Gervas  Clifton,  3  B.  &  P.  587. 
It  is  usual  for  a  former  master  to  give  the  character  of  a  servant  on  application , 
wd  not  before.  Hence  if  a  master  hears  a  discharged  servant  is  applying 
for  a  place  at  M.'s  house,  and  writes  at  once  to  M.  to  give  the  servant  a  bad 
cJjMacter,  the  fact  that  the  communication  was  uncalled  for  will  be  apt  to  tell 
against  the  master.  M.  would  almost  certainly  have  applied  to  the  defendant 
for  the  information  sooner  or  later ;  and  the  eagerness  displayed  in  thus  impart- 
ing it  unasked  will  be  commented  on  as  a  proof  of  malice,  and  if  there  be 
4ny  other  evidence  of  malice,  however  slight,  may  materially  influence  the 
verdicts  But  if  there  be  no  other  evidence  of  malice,  the  communication  is  still 
priffleged. 

PaUiaon  v.  Jones,  8  B.  &  C.  678 ;  3  M.  &  R.  101. 
Fowl4^  V.  Bmven,  3  Tiffany  (30  N.  Y.  R.)  20 ;  ante,  p.  256. 
The  defendant  on  being  applied  to  for  the  character  of  the  plaintiff,  who  had 
^n  his  saleswoman,  charged  her  with  theft.     He  had  never  made  such  a  charge 
gainst  her  till  then ;  he  told  her  that  he  would  say  nothing  about  it,  if  she 
'^somed  her  employment  at  his  house ;  subsequently,  he  said  that  if  she  would 
acknowledge  the  theft  he  would  give  her  a  character.     Held,  that  there  was 
abundant  evidence  that  the  charge  of  theft  was  made  maid  fide  with  the 
intention  of  compelling  plaintiff  to  return  to  defendant's  service.      Damages  60/. 
Jackson  v.  Bopperton,  16  C.  B.  N.  S.  829 ;  12  W.  R  913 ;   10  L.  T. 
529. 
The  defendant  made  a  charge  of  felony  against  his  former  shopman  to  his  rela- 
tives during  his  absence  in  London,  with  a  view  of  inducing  them  to  compound 
^  alleged  felony,  and  not  for  the  purpose  of  prosecution  or  investigation.     He 
"^'^y  received  50/.  from  plaintiff's  brother  as  hush-money.     Held,  that  the 
^fge  of  felony  was  altogether  unprivileged. 

Hofjper  V.  TruscoU,  2  Bing.  N.  C.  457 ;  2  Scott,  672. 
A  letter  written  by  an  employer  dismissing  a  shopwoman,  and  stating  the 
^^^»m  why  in  very  forcible  lemguage,  is  a  privileged  communication,  and  the 
Coort  will  not  closely  scrutinise  the  language  to  find  evidence  of  malice. 
R.  V.  Perry,  15  Cox,  C.  C.  169. 

z  2 


MALICK. 

!!Ufton  never  made  any  complaint  of  hia  butler's  conduct  vUle  he 
;  but  he  euddenly  dismissed  him  without  notice  and  without  a 
s.  The  butler  (naturally,  but  illegally)  refused  to  leave  the  house 
nth'a  wages,  a  violent  altercation  took  place,  and  eveDtually  a 
I  sent  for  who  forcibly  ejected  the  butler.  SirOeirassabsequentlv 
er  a  very  bad  character,  in  too  strong  teima,  ajid  inokiiig  aome 
st  him  which  were  wholly  unfounded.     Verdict  for  the  plaintiff. 

New  trial  refused. 
gtrt  T.  Clifton,  3  B.  &  P.  S87. 
<iTdock  V.  Funduklian,  (1885)  2  Times  L.  E.  215;  (1886)  ib.  R14. 

2.  Ansmers  to  Inquiries. 
iBwer  given  by  tbe  defendant  to  any  one  who  has  an 
,he  matter,  and,  therefore,  a  right  to  aek  for  the  informa- 
rileged.  Bat,  of  course,  the  defendant  must  honestly 
le  truth  of  the  charge  he  makes  at  the  time  he  mokes  it. 
iplies  that  he  must  have  tome  ground  for  the  assertion  : 

be  a  conclusive  or  convincing  ground:  but  no  charge 

be  made  recklessly  and  wantonly,  even  in  confidence, 
lirer  should  be  put  in  possession  of  all  the  defendant 

of  his  means  of  knowledge ;  if  bis  only  means  of  know- 
rsay,  he  should  tell  him  so  :  he  should  not  state  a  rnmonr 
and,  in  repeating  a  rumour,  he  must  be  careful  not  to 

colour,  or  exaggerate  its  extent.  If  the  only  information 
s  is  contained  in  a  letter,  it  is  best  to  produce  the  letter, 
he  inquirer  to  draw  his  own  conclusions.     {Coxhead  v, 

C.  B.  669;  15  L.  J.  C.  P.  278;  10  Jur.  984;  Robthaw 
3  L.  T.  428.)    A  man  should  not  speak  with  the  air  of 

his  own  knowledge  that  what  he  says  is  a  fact  when  lie 
Bpeating  gossip.  It  will  tend  to  negative  malice  if  the 
so  far  as  time  allowed  and  means  were  at  hand,  made 
pt  to  sift  the  charge  before  spreading  it. 

3.  Information  Volunteered. 

defendant  must  he  especially  circumspect ;  as  the  mere 
le  communication  is  volunteered,  that  the  defendant  did 

the  person  concerned  to  come  to  him  and  make  inquiries, 
;  least  a  suspicion  of  malice  in  the  mind  of  most  jurymen, 
the  jury  must  be  satisfied  in  the  first  place  that  at  the 
fendant  made  the  statement  he  sincerely  believed  in  its 
t  this  alone  will  afford  him  no  defence.     (Bottmil  v. 

41  L.  T.  588.) 
ng  the  question  of  malice  or  no  malice  the  jury  must  not 
Ives  merely,  "  Should  we  have  acted  as  the  defendant 
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circamBtancee  ?  "  for  different  people  act  differently 
axities.  Moreover  the  matter  has  been  thoroaghly 
;he  time  it  cornea  before  the  jury,  and  what  to  the 
3  time  seemed  matter  of  serious  BUBpicion  has  all 
Lway  in  Court.  The  jury  must  place  themselveB  in 
he  defendant  at  the  time  these  suspicioua  circum- 
nght  to  his  knowledge,  when  first  the  question  arose 
ught  I  not  to  inform  A.?"  It  may  well  be  that 
)uld  have  said,  "It  is  no  concern  of  mine,"  and 
I  nothing  (which  is  always  the  safer  course).  But 
ove  that  defendant  was  wrong  in  acting  as  he  did. 
1  find  for  the  defendant  if  they  are  satisfied  that 
;  that  he  could  not  conscientiously  allow  A.  to 
ire  ignorance,  but  that  he  must  communicate  to 
he  was  so  much  concerned  to  know, 
isary  that  before  making  such  statement  the  defen- 
iself  have  thoroughly  investigated  the  reports  which 
1.  The  fact  that  he  acted  on  hearsay,  is  no  evidence 
aiOand  v.  Bravtivell,  2  F.  &  F.  623 ;  Coxhead  v. 
B.  669;  15  L.  J.  C.  P.  278;  Lister  v.  Perryman, 
n  ;  39  L.  J.  Ex.  177 ;  23  L.  T.  269.)  But  the  total 
iquiry  may  be  some  evidence  of  malice.  (Elliott  v. 
I  K.  B.  870 ;   71  L.  J.  K.  B.  415  ;   50  W.  R.  604  ; 


Illustrations. 

I  to  hia  wife's  uncle  telling  him  that  his  eon  and  heir  was 
life,  and  was  longing  for  hia  father's  death,  and  that  all  his 
not  be  aufHcient  to  satief}'  his  debts.  The  Comt  of  Star 
defied  that  this  letter  was  written  with  the  intention  of 
W  from  the  son,  and  inducing  the  father  to  leave  his  lands 
lefendant  or  his  wife,  and  not  from  an  honest  desire  that  the 
bie  life ;  and  thej  fined  defendant  2001. 
T.  Beynal,  (1612)  2  Brownlow  and  Qoldesborough,  151. 
onissed  from  his  command  in  consequence  of  charges  made  by 
member  of  Parliament  gave  notice  that  he  would  ask  a 
use  of  Commons  relative  to  this  dismissal.  Defendant  there- 
member,  whom  he  knew,  to  explain  matters.  The  conversa- 
18  held  to  be  prima  fiicie  privileged ;  but  the  jury  found  that 
lade,  not  from  a  sense  of  duty,  but  from  personal  resentment 
:  matters,  and  that  the  object  of  the  conrersation  was  to  pivju- 
f  reason  of  such  personal  resentment.  Held,  ample  evidence 
way  the  privilege. 
T.  The  Earl  of  Wilitm.  I  F.  &  F.  419. 
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4.  Comtnunications  imputing  Crime  or  Miscofidact  to  otliers. 

Such  accusations  must  always  be  made  in  the  honest  desire  to 
promote  the  ends  of  justice,  and  not  with  any  spiteful  or  malicious 
feeling  against  the  person  accused,  nor  with  the  purpose  of  obtaining 
any  indirect  advantage  to  the  accuser.  Nor  should  serious  accusa- 
tions be  made  recklessly  or  wantonly  ;  they  must  always  be  warranted 
by  some  circumstances  reasonably  arousing  suspicion.  And  they 
should  not  be  made  unnecessarily  to  persons  unconcerned,  nor  before 
more  persons,  nor  in  stronger  language,  than  necessary.  {Roberts 
V.  Richards,  3  F.  &  F.  507 ;  Padmore  v.  Lamence,  11  A.  &  E.  880.) 

RliLstrations. 

Plaintiff  assaulted  the  defendant  on  the  highway ;  the  defendant  met  a  con- 
stable and  asked  him  to  arrest  the  plaintiff.  The  constable  refused  to  arrest  the 
plaintiff  unless  he  was  charged  with  a  felony.  The  defendant  knowing  full  well 
that  the  plaintiff  had  committed  a  misdemeanour  only,  viz.,  the  assault,  chaiged 
him  with  felony,  in  order  to  get  him  locked  up  for  the  night.  Held,  that  the 
charge  of  felony  was  malicious,  as  being  made  from  an  indirect  and  improper 
motive. 

Smith  V.  HodgeskiM,  (1633)  Cro.  Car.  276. 

Plaintiff  was  defendant's  shopman  in  Plymouth  till  Nov.  5th,  1834,  when  he 
left  and  went  to  London,  receiving  from  the  defendant  a  good  character  for 
steadiness,  honesty,  and  industry.  Early  in  December  defendant  found  one  of 
his  female  servants  in  possession  of  some  of  his  goods.  When  charged  with 
stealing  them,  she  said  that  the  plaintiff  gave  them  to  her.  Thereupon  the 
defendant,  though  he  knew  the  girl  was  of  bad  character,  went  to  the  plaintifPs 
relations  in  Plymouth  and  charged  him  with  felony,  and  eventually  induced 
them  to  give  him  fifty  poimds  to  say  no  more  about  the  matter.  Held,  that  the 
charge  of  felony  was  not  made  bond  fide  with  any  intention  to  promote  investi- 
gation or  prosecution,  but  with  the  object  of  compounding  the  felony  and  thus 
putting  money  into  the  defendant's  own  pocket ;  that  it  was  therefore  altogether 
unprivileged ;  and  that  no  question  as  to  malice  in  fact  should  have  been  left  to 
the  jury. 

Hooper  v.  TruacoU,  2  Bing.  N.  C.  457 ;  2  Scott,  672. 

5.  Charges  against  Ptiblic  Officials. 

Every  communication  made  bond  fide  with  a  view  to  obtain  redress 
for  some  injury  received,  or  to  prevent  or  punish  some  public  abase, 
is  privileged,  if  it  be  addressed  to  some  person  who  has  a  duty  or 
an  interest  in  the  matter.  ''  This  privilege,  however,  must  not  be 
abused ;  for  if  such  communication  be  made  maliciously  and  withoat 
probable  cause,  the  pretence  under  which  it  is  made,  instead  sA 
furnishing  a  defence,  will  aggravate  the  case  of  the  defendant." 
(Per  Best,  J.,  in  Fairman  v.  Ives,  5  B.  &  Aid.  647,  648.)     And  a 
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defendant  will  be  taken  to  have  acted  maliciously,  if  he  eagerly 
seizes  on  some  slight  and  frivolous  matter,  and  without  any  inquiry 
into  the  merits,  without  even  satisfying  himself  that  the  account  of 
the  matter  that  has  reached  him  is  correct,  hastily  concludes  that 
a  great  public  scandal  has  been  brought  to  light  which  calls  for  the 
immediate  intervention  of  the  Crown.  (Robinson  v.  May,  2  Smith,  8.) 
Moreover,  in  seeking  redress,  the  defendant  must  be  careful  to  apply 
to  some  person  who  has  jurisdiction  to  entertain  the  complaint,  or 
power  to  redress  the  grievance,  or  some  duty  or  interest  in  connection 
with  it.  If  he  recklessly  makes  statements  to  some  one  altogether 
imconcerned  with  the  matter,  there  is  no  privilege.  (Hawk.  PI.  Cr.  I. 
544.)  And  where  the  informant  is  himself  the  person  aggrieved, 
he  should  be  very  careful  not  to  be  led  away  by  his  indignation  into 
misstating  facts,  or  employing  language  too  violent  for  the  occasion. 


6.  Statements  necessary  to  protect  the  Defendant's  private 

Interests. 

In  the  first  place,  the  defendant  must  honestly  believe  that  he 
possesses  the  right  which  he  claims.  And  this  involves  that  he  must 
have  some  ground  for  making  such  a  claim.  *'  The  jury  may  infer 
malice  from  the  absence  of  probable  cause ;  but  they  are  not  bound 
to  do  so.  The  want  of  probable  cause  does  not  necessarily  lead  to 
an  inference  of  malice."  (Per  Maule,  J.,  in  Pater  v.  Baker,  3  C.  B. 
at  p.  868.) 

Next,  in  claiming  a  right  for  himself  or  in  resisting  a  claim  made 
by  another,  the  defendant  must  be  careful  to  use  temperate  lan- 
guage, and  to  restrict  himself  to  matters  relevant  to  the  claim.  It 
is  seldom  necessary  in  self-defence  to  impute  evil  motives  to  others, 
or  to  charge  your  adversary  with  dishonesty  or  fraud.  If,  therefore, 
in  writing  or  speaking  on  a  privileged  occasion  the  defendant  breaks 
oat  into  irrelevant  charges  against  the  plaintiff,  such  excess  will 
be  evidence  of  malice,  making  the  relevant  matter  actionable.  Or, 
indeed,  if  such  charges  be  wholly  irrelevant  and  entirely  unconnected 
with  the  occasion  whence  the  privilege  is  derived,  they  will  be  wholly 
unprivileged ;  so  that  no  question  of  actual  malice  will  arise  as  to 
them ;  unless  defendant  proves  them  true,  the  verdict  will  go  against 
him.  {Huntley  v.  Ward,  6  C.  B.  N.  S.  514;  6  Jur.  N.  S.  18; 
^Varren  v.  Warren,  1  G.  M.  &  E.  251 ;  4  Tyr.  850 ;  and  see  ante, 
p.  287.) 

Lastly,  in  cases  where  some  such  communication  is  necessary  and 
proper  in  the  protection  of  the  defendant's  interests,  the  privilege 


UALWE. 

asl  if  the  extent  of  itB  publication  be  ezceBsive.  The  defen- 
not  entitled  to  write  to  the  Times  because  BOme  one  has 
lur  on  bim  at  a  private  gathering  of  friends ;  in  fact  by 
;  he  takes  the  surest  method  of  diBseminating  the  charge 
limself. 

Illitstrations. 
int  claimed  a  leasehold  interest  in  the  manor  and  castle  of  Hel^,  and 
a  lease  which  she  knew  to  be  a  forgery.     Judgment  for  the  plaintiff. 

Ofrard  t.  Dickenson,  (1590)  4  Eep.  18;  Cn>.  Eliz,  197. 

Lf$li«  V.  Catt,  (1887)  3  Times  L.  R.  584  ;  (1888)  5  Times  L.  E.  5. 
int  claimed  rent  of  plaintifF;  plaintiff's  agent  told  defendant  that 
»nied  his  liability  ;  defendajit  tliereupon  wrote  to  the  agent,  alleging 
pport  of  his  claim,  ajid  adding,  "  This  attempt  to  defraud  me  of  the 
:  the  land  is  as  mean  as  it  is  dishonest."  Beld,  that  the  publication,  in 
is,  was  malicious,  for  one  can  claim  a  debt  without  imputing  fraud,  and 
idge  was  justified  in  directing  the  jury  that  it  was  a  libel. 

Tu*on  V.  Evaiii,  12  A.  &  E.  733. 
fliman,  in  delivering  the  judgment  of  the  Court,  said,  "  Some  remark 
defendant  on  the  refusal  to  pay  the  rent  was  perfectly  justifiable, 
B  entire  silence  might  have  been  oonetrued  into  an  aoquieeoenoe  in  that 
id  BO  might  have  prejudiced  his  case  upon  any  future  claim ;  and  the 
would,  Lherefore,  have  been  privileged  in  denying  the  truth  of  the 

statement.  But,  upon  consideration,  we  are  of  opinion  that  the 
dge  was  quite  right  in  considering  the  language  actually  used  as  not 
y  the  occasion.  Any  one,  in  the  transaction  of  business  with  another, 
t  to  use  language  bniia  fide,  which  is  relevant  to  that  business,  and 
lue  regard  to  his  own  interest  mokes  necessary,  even  if  it  should 
-  by  its  consequence,  be  injurious  or  painful  to  another;  and  this  ia 
pie  on  which  privileged  communication  rests.  But  it  was  enough  for 
[ant's  interest,  in  the  present  case,  to  deny  the  truth  of  the  plaintiff's 

to  charact«riee  that  assertion  as  an  attempt  to  defraud,  and  as  mean 
lest,  was  wholly  unnecessary." 

And  eee  BohtrUm  v.  WDougall,  4  Bing.  670;    1  M.  &  P.  692;  3  G. 
&  P.  259. 

a  man  makes  a  pecuniary  claim  on  another,  the  other  has  no  right  to 
B  character  in  order  to  get  him  to  lower  hie  demand."    iV  Cockburn, 

Hancock  v.  Cast,  2  F.  &  F.  at  p.  714. 

Jacob  V.  Lttwreact,  4  L.  E.  Ir,  579  ;  14  Cox,  C.  C.  .121, 
mdant  owed  the  plaintiff  &.  10«. ;  the  plaintiff  told  his  attorney  to 
lemand  the  money,  and  threaten  proceedings.  The  defendant  in  reply 
le  attorney  denouncing  the  proceedings  as  a  "  miseisble  attempt  at 
,"  and  proceeded  to  discuss  the  plaintiff's  "  traneactionB  in  business 
nernlly,"  assertingthat  "his  disgusting  tricks  are  looked  upon  by  all 
I  men  with  scorn."  Damages  one  farthing ;  the  jury  expressly  found 
was  no  malice ;  but  the  j  udge  certified  for  costs  on  the  express  groimd 

Huntlryr.  Ward,  I  F.  &  F.  o52 ;  6  C.B.  N.  S.  514;  6Jur.N.S.18. 
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Cooke  V.  Wildea,  5  E.  &  B.  328 ;  24  L.  J.  a  B.  367  ;  1  Jur.  N.  S.  610  ; 
3  C.  L.  E.  1090. 
So  where  the  defendant  inserts  in  a  newspaper  an  advertisement  defamatory 
of  the  plaintiff ;  if  such  advertisement  be  necessary  to  protect  the  defendant's 
interesty  or  if  advertising  was  the  only  way  of  effecting  the  defendant's  object, 
uid  such  object  is  a  legal  one,  then  the  circumstances  excuse  the  extensive 
publication.  But  if  it  was  not  necessary  to  advertise  at  all,  or  if  the  defendant's 
object  could  have  been  equally  well  effected  by  an  advertisement  which  did  not 
contain  the  words  defamatory  of  the  plaintiff,  then  the  extent  given  to  the 
announcement  is  evidence  of  malice  to  go  to  the  jury. 

Brown  v.  Croome,  2  Stark.  297. 

Lay  V.  Law$on,  4  A.  &  E.  796 ;  overruling    i 

Ddany  v.  Jones,  4  Esp.  191. 

OaeeeU  v.  Oilbert  and  otherSy  6  Gray  (72  Mass.),  94,  ante,  p.  274. 
The  plaintiff  left  the  defendant's  employ  and  set  up  business  on  his  own 
scoGfont  in  premises  adjoining  the  defendant's.  Thereupon  the  defendant  sent 
to  certain  customers  whom  the  plaintiff  had  introduced  to  him,  a  postcard  to  the 
fdlowing  effect :  *'  I  beg  to  inform  you  that  in  conaeqtience  of  the  unsatisfactory 
maimer  in  which  the  late  drayman,  Smith,  performed  his  duties,  he  is  no  longer 
in  my  employ,  neither  has  he  any  authority  to  receive  money  on  my  behalf." 
Hdd,  ^t  the  }>ostcard  would  have  been  equally  efficacious  to  protect  the 
interests  of  the  defendant  without  the  words  in  italics;  that  the  insertion  of 
these  libellous  words  was  unnecessary  and  malicious.  Verdict  for  the  plaintiff 
for  10^.  damages. 

Smith  V.  Crocker,  (1889)  5  Times  L.  R.  441. 

Oallayher  v.  Murton,  (1888)  4  Times  L.  R.  304. 


7.  Privileged  Reports, 

In  all  these  cases,  whether  under  the  Law  of  Libel  Amendment 
Act,  1888,  or  at  common  law,  the  privilege  can  be  destroyed  by 
proof  of  malice  in  the  defendant.  It  is  not  enough,  if  the  proprietor 
of  the  paper  be  sued,  to  prove  malice  in  the  editor  or  the  reporter  ; 
malice  must  be  shown  in  the  defendant  himself.  (Robertson  v. 
^yUe,  2  Moo.  &  Bob.  101 ;  Clark  v.  Newsam,  1  Exch.  131,  139.) 
And,  indeed,  whenever  the  report  has  been  written  by  the  ordinary 
reporter  on  the  staff  of  the  newspaper  it  is  difficult  to  prove  any 
malice.  If,  however,  the  report  was  written  by  a  successful  litigant 
or  hb  solicitor,  or  by  the  speaker  at  a  meeting,  the  jury  will  be 
more  ready  to  conclude  that  the  act  was  malicious.  Though  it  must 
always  be  remembered  that  "  a  newspaper  has  no  greater  privilege 
in  such  a  matter  than  any  ordinary  person ;  any  person  is  privi- 
leged in  publishing  such  a  report,  if  he  does  so  merely  to  inform 
the  public."  (Per  Hannen,  J.,  in  Salmon  v.  Isaac,  20  L.  T.  at 
p.  886 ;  and  see  6  Ex.  D.  56  ;  and  (1886)  3  Times  L.  E.  245.) 

In  Stevens  v.  Sampson,  Bramwell,  B.,  said  (5  Ex.  D.  at  p.  56) : 
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**  Suppose  a  reporter  for  the  press  bore  malice  towards  a  person,  a 
party  to  an  action,  and  published  a  fair  report  of  the  proceedings 
injurious  to  him,  I  incline  to  think  that,  as  he  would  be  performing 
a  kind  of  duty,  it  ought  to  be  taken  that  he  is  acting  under  privilege. 
However,  I  only  throw  this  out  as  a  suggestion,  and  it  is  unnecessary 
to  decide  the  point."  Surely,  however,  if  the  action  were  brought 
against  the  reporter  himself,  he  would  be  liable,  because  he  acted 
maliciously.  In  an  action  against  the  editor  or  the  proprietor,  the 
malice  of  the  reporter  would  be  immaterial;  the  plaintiff  would 
have  to  prove  malice  in  the  actual  defendant.     See  ante,  p.  822. 

lUvstrations. 

Even  though  a  report  of  judicial  proceedings  be  correct  and  accurate,  still  if 
it  be  published  from  a  malicious  motive,  whether  by  a  newspaper  reporter  or  any 
one  else,  the  privilege  is  lost. 

Stevens  v.  Sampson^  5  Ex.  D.  53 ;  49  L.  J.  Q.  B.  120 ;  28  W.  B.  87; 
41  L.  T.  782. 
Plaintiff  brought  an  action  against  defendant,  and  applied  for  an  injunction. 
Defendant  applied  at  the  same  time  for  a  reoeiver,  which  was  refused.  There- 
upon the  defendant  said  that  he  would  **  make  it  d  d  hot  for  Dodson,**  and 
inserted  in  a  newspaper  he  owned  a  report  of  the  application,  setting  out  all  his 
own  counsel  had  said  against  plaintiff's  solvency,  &c.,  at  full  length,  but  omitting 
all  mention  of  plaintiff's  affidavit.  Held,  ample  evidence  of  malioe.  Damages 
2d0;. 

DocUony.  Oweti,  (1885)  2  Times  L.  E.  111. 

A  speech  made  by  a  member  of  Parliament  in  the  House  is  absolutely  privi- 
leged ;  but  if  he  subsequently  causes  his  speech  to  be  printed,  and  published, 
with  the  malicious  intention  of  injuring  the  plaintiff,  he  will  be  liable  both 
civilly  and  criminally. 

B.  V.  Lord  Abingdon,  1  Esp.  226. 

B.  V.  Creevet/y  1  M.  &  S.  273. 

As  to  malice  in  actions  on  the  case  for  untrue  words 
causing  damage,  see  antej  pp.  73,  89. 


CHAPTER  Xm. 


DAMAGES. 


Damages  are  of  two  kinds : — 

(i)  General, 
(ii)  Special. 

General  Damages  are  such  as  the  law  will  presume  to  be  the 
natural  or  probable  consequences  of  the  defendant's  words ; 
they  need  not  therefore  be  proved  by  evidence. 

Special  Damages  are  such  as  the  law  will  not  infer  from  the 
nature  of  the  words  themselves;  they  must  therefore  be 
specially  claimed  on  the  pleadings,  and  evidence  of  them 
must  be  given  at  the  trial.  Such  damages  depend  upon  the 
special  circumstances  of  the  case,  upon  the  defendant's 
position,  upon  the  conduct  of  third  persons,  &c. 

In  some  cases  special  damage  is  a  necessary  element  in 
the  cause  of  action.  When  on  the  face  of  them  the  words 
need  by  the  defendant  clearly  must  have  injured  the  plain - 
tifPs  reputation,  they  are  said  to  be  actionable  per  se ;  and 
the  plaintiff  may  recover  a  verdict  for  a  substantial  amount, 
without  giving  any  evidence  of  actual  pecuniary  loss.  But 
where  the  words  are  not  on  the  face  of  them  such,  as  the 
Courts  will  presume  to  be  necessarily  prejudicial  to  the 
plaintiff's  reputation,  there  evidence  must  be  given  to  show 
that  in  fact  some  appreciable  injury  has  in  this  case  followed 
from  their  use;  if  no  such  evidence  be  forthcoming  the 
jndge  will  stop  the  case.  The  injury  to  the  plaintiff's 
reputation  is  the  gist  of  the  action ;  he  has  to  show  that  his 
<^haracter  has  suffered  through  the  defendant's  false  asser- 
tions :  and  where  there  is  no  presumption  in  the  plaintiff's 
favour,  he  can  only  show  this  by  giving  evidence  of  some 
special  damage. 
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It    will    be   convenient  to  divide  this  chapter  into  the 
following  heads: — 

I. — General  Damages. 
II. — Special  Damage,  where  the  words  are  not  actionable 

per  se. 
III. — Special  Damage,  where  the  words  are  actionable 

per  se. 
IV. — Evidence  for  the  plaintiff  in  aggravation  of  damages. 
V. — ^Evidence    for    the    defendant    in    mitigation    of 
damages : 

(i)  Evidence  falling  short  of  a  justification, 
(ii)  Previous  publication  by  others, 
(iii)  Liability  of  others, 
(iv)  Absence  of  malice, 
(v)  Plaintiff's  bad  character, 
(vi)  Absence  of  special  damage, 
(vii)  Apology  and  amends. 
VI. — Remoteness  of  damages. 


I. — General  Damages. 


General  Damages  are  such  as  the  law  will  presume  to  be 
the  natural  or  probable  consequence  of  the  defendant's 
conduct.  They  arise  by  inference  of  law ;  and  need  not 
therefore  be  proved  by  evidence.  Such  damages  may  be 
recovered  wherever  the  immediate  tendency  of  the  words 
is  to  impair  the  plaintiff's  reputation,  although  no  actual 
pecuniary  loss  has  in  fact  resulted. 

Such  general  damages  will  only  be  presumed  where  the 
words  are  actionable  per  se.  If  any  special  damage  has  alsa 
been  suffered,  it  should  be  set  out  on  the  pleadings ;  but^ 
should  the  plaintiff  fail  in  proving  it  at  the  trial,  he  may  still 
recover  general  damages.  {Cook  v.  Field,  3  Esp.  133 ;  Smith 
V.  Thomas,  2  Bing.  N.  C.  372,  380 ;  2  Scott,  646 ;  4  Dowl. 
333 ;  1  Hodges,  353 ;  Brown  v.  Smith,  13  C.  B.  596 ;  22 
L.  J.  C.  P.  151 ;  17  Jur.  807 ;  1  C.  L.  K.  4.) 
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The  jury  should  carefully  consider  the  whole  of  the  words 
complained  of,  and  give  the  plaintiff  such  damages  as  in  their 
opinion  will  fairly  compensate  him  for  the  injury  done  to  his 
reputation  thereby.     The  amount  of  damages  is  **  peculiarly 
the  province  of  the  jury."      {Davis  d  Sons  v.  ShepstonCy  11 
App.  Cas.  at  p.  191 ;  55  L.  T.  at  p.  2.)     The  Court  of 
Appeal  will  not  disturb  the  verdict,  unless  it  be  such  as 
reasonable  men  could  not  have  properly  found.     {Webster  v. 
Friedeberg,  17  Q.  B.  D.  736 ;  55  L.  J.  Q.  B.  403 ;  Metropolitan 
Railicay  Co.  v.  Wright,  11  App.  Cas.  152,  154,  156 ;  Praed  v. 
araham,  24  Q.  B.  D.  53 ;  59  L.  J.  Q.  B.  230 ;  38  W.  R.  103.) 
The  jury  will  of  course  be  influenced  by  the  circumstances 
attending  the  publication,  by  the  character  of  the  defama- 
tory words,  by  their  falseness,  by  the  malice  displayed  by  the 
defendant,  or  the  provocation  given  by  the  plaintiff.     They 
may  also  fairly  take  into  their  consideration  the  rank  and 
position  in  society  of  the  parties,  the  mode  of  publication 
selected,  the  extent  and  long  continuance  of  the  circulation 
given  to  the  defamatory  words,  the  tardiness,  or  inadequacy, 
or  entire  absence,  of  any  apology,  the  fact  that  the  defendant 
could  have  easily  ascertained  that  the  charge  he  made  was 
false,  &c.    Where  the  words  affect  a  trader  in  the  way  of 
his  trade,  figures  may  be  laid  before  the  jury,  showing  that 
his  business  has  fallen  off  in  consequence.     {Harrison  v. 
Pearce,  1  F.  &  F.  569  ;  Evans  v.  Harries,  1  H.  &  N.  251 ;  26 
L.  J.  Ex.  31 ;  Ingram  v.  Lawson,  9  C.  &  P.  326 ;  6  Bing. 
N.  C.  212.)     Even  if  no  evidence  be  offered  by  the  plaintiff 
as  to  damages,  the  jury  are  in  no  way  bound  to  give  nominal 
damages  only  ;  they  may  read  the  libel  and  give  such  sub- 
stantial damages  as  will  compensate  the  plaintiff  for  such 
defamation.     {Tripp  v.  Thomas,  3  B.  &  C.  427.) 

The  damages  which  the  jury  award  a  plaintiff  may  be 
either, — 

(i)  contemptuous, 
(ii)  nominal, 
(iii)  substantial,  or 
(iv)  vindictive. 
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(i)  Contemptuous  damages  are  awarded  when  the  jnry 
consider  that  the  action  should  never  have  been  brought. 
The  defendant  may  have  just  overstepped  the  line,  but  the 
plaintiff  is  also  somewhat  to  blame  in  the  matter,  or  has 
rushed  into  litigation  unnecessarily ;  so  he  only  recovers  a 
farthing  or  a  shilling.  There  is  no  necessary  inconsistency 
in  a  jury  finding  that  a  libel  was  written  maliciously  and 
yet  awarding  only  a  farthing  damages.  (Coohe  v.  Brogden 
&  Co.,  (1885)  1  Times  L.  R.  497.) 

(ii)  Nominal  damages  are  awarded  where  the  action  was 
a  proper  one  to  bring,  but  the  plaintiff  has  not  suffered  any 
special  damage  and  does  not  desire  to  put  money  into  his 
pocket ;  he  has  cleared  his  character,  and  is  content  to 
accept  forty  shillings  and  his  costs. 

(iii)  Substantial  damages  are  awarded  where  the  jury 
honestly  endeavour,  as  men  of  business,  to  arrive  at  a 
figure  which  will  fairly  compensate  the  plaintiff  for  the 
injury  which  he  has  in  fact  sustained. 

(iv)  Vindictive  or  retrihutory  or  exemplary   damages  are 
awarded  where  the  jury  desire  to  mark  their  sense  of  the 
defendant's  conduct,  by  fining  him  to  a  certain  extent; 
they,  therefore,   punish  the  defendant  by  awarding  the 
plaintiff  damages  in  excess  of  the  amount  which  would  be 
adequate  compensation  for  the  injury  inflicted    on    his 
reputation.      Thus,   where    a    letter  was    sent    privately 
to  one  person  only,  on   whom  it  made  no  impression, 
the  jury  yet  awarded  3,000/.   damages,   on  the  ground 
that  "there  must  have  been  some  vindictiveness."     {Adams 
V.  Coleridge,  (1884)  1  Times  L.  R.  at  p.  87.)    It  is  clearly 
competent  to  the  jury  in  a  proper  case  to  find  vindictive 
damages  in  an  action  of  libel  or  slander.     (Lord  Towns- 
hend  v.  Hughes,  2  Mod.  150 ;  Emblen  v.  Myers,  6  H.  &  N. 
54 ;  30  L.  J.  Ex.  71 ;  Bell  v.  Midland  By.  Co.,  10  C.  B. 
N.  S.  287;   30  L.  J.  C.  P.  273;  9  W.  R.  612;  4  L.  T. 
293.)     *'  The  damages  in  such  an  action  are  not  limited 
to   the   amount   of   pecuniary  loss  which  the  plaintiff  is 
able  to  prove."      (Davis   <&  Sons  v.   Shepstone,   11   App. 
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Cas.  at  p.  191 ;   55  L.  J.  P.  C.  51 ;  34  W.  R.  722 ;   55 
L.  T.  at  p.  2.) 

Naturally  heavier  damages  will  be  awarded  for  a  libel  than  for  a 

slander,  especially  if  the  libel  has  been  pablished  in  a  newspaper. 

As  Best,  C.  J.,  said  in  De  Crespigny  v.  WeUesUyy  5  Bing.  pp.  402 — 

406:  Pablication  in  a  newspaper  may   ''circulate  the  calumny 

through  every  region  of  the  globe.    The  effect  of  this  is  very 

different  from  that  of  the  repetition  of   oral    slander.     In    the 

latter  case,  what  has  been  said  is  known  only  to  a  few  persons, 

and  if  the  statement  be  untrue,  the  imputation  cast   upon  any 

one  may   be   got   rid  of;   the   report   is  not  heard   of    beyond 

the  circle  in  which  all  the  parties  are  known,  and  the  veracity 

of  the  accuser,  and  the  previous  character  of  the  accused,   will 

be  properly  estimated.     But  if  the  report  is  to  be  spread  over 

the  world  by  means  of  the  press,  the  malignant  falsehoods  of  the 

rilest  of  mankind,  which  would  not  receive  the  least  credit  where 

the  author  is  known,  would  make  an  impression  which  it  would 

require  much  time  and  trouble  to  erase,  and  which  it  might  be 

difficult,  if  not  impossible,  ever  completely  to  remove.  .  .  .  Before 

he  gave  it  general  notoriety  by  circulating  it  in  print,  he  should 

have  been  prepared  to  prove  its  truth  to  the  letter ;  for  he  had  no 

more  right  to  take  away  the  character  of  the  plaintiff,  without  being 

able  to  prove  the  truth  of  the  charge  that  he  had  made  against  him, 

than  to  take  his  property  without  being  able  to  justify  the  act  by 

which  he  possessed  himself  of  it.    Indeed,  if  we  reflect  on  the  degree 

of  soffering  occasioned  by  loss  of  character,  and  compare  it  with  that 

occasioned  by  loss  of  property,  the  amount  of  the  former  injury  far 

exceeds  that  of  the  latter."     (See  ante,  p.  812,  and  the  summing-up 

of  Huddleston,  B.,  in  KeUy  v.  O'MaUey  and  others,  (1889)  6  Times 

L.  R.  at  p.  64.) 

Again,  as  Lord  Denman,  C.J.,  points  out  in  9  A.  &  E.  at  p.  149, 
^e  jury,  when  considering  the  mode  and  extent  of  publication, 
should  remember  that  the  indiscriminate  public  sale  of  a  libel 
^cts  an  irretrievable  injury  on  the  plaintiff's  reputation.  The 
defendant  cannot  afterwards  efficiently  recall  his  statements,  should 
^  desire  to  do  so ;  nor  will  a  contradiction  by  either  party,  however 
widely  circulated,  reach  all  those  who  have  read  the  libel. 

The  jury  must  assess  the  damages  once  for  all  (Gixgory  and 
anotfter  v.  Williams^  1  C.  &  K.  568) ;  no  fresh  action  can  be 
l^rought  for  any  subsequent  damage  {Fitter  v.  Vealy  12  Mod. 
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642 ;  Buller's  N.  P.  7 ;  1  Ld.  Raym.  339,  692 ;  S.  C.  1 
Salk.  11).*  They  should,  therefore,  take  into  their  con- 
sideration not  only  the  damage  that  has  accrued,  but  also 
such  damage,  if  any,  as  will  arise  in  the  future  from  the 
defendant's  defamatory  words.  {Lord  Toivnshend  v.  Hughes, 
2  Mod.  150 ;  Ingram  v.  Lawson,  6  Bing.  N.  C.  212 ;  9  C.  &  P. 
826.)  They  should  compensate  the  plaintiff  for  every  loss 
which  would  naturally  result  from  the  words  employed ;  but 
not  for  merely  problematical  damages  that  may  possibly 
happen  but  probably  will  not.  (Per  De  Grey,  C.J-,  in 
Onslow  V.  Home,  3  Wils.  188  ;  2  W.  Bl.  753,  and  Bayley,  B., 
in  Lumhj  v.  Allday,  1  C.  &  J.  306 ;  1  Tyr.  217 ;  and  see 
Doyley  v.  Roberts,  3  Bing.  N.  C.  836 ;  6  Scott,  40 ;  Darky 
Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127 ;  55  L.  J.  Q.  B. 
629 ;  54  L.  T.  882.) 

Where  the  Statute  of  Limitations  is  relied  on  as  a  defence, 
but  proof  is  given  that  one  copy  was  sold  by  the  defendant 
shortly  before  the  writ  was  issued,  the  judge  is  not  bound, 
it  is  said,  to  direct  the  jury  to  limit  the  damages  to  the 
injury  which  the  plaintiff  may  have  been  supposed  to  have 
incurred  from  that  single  publication,  but  they  may  take  all 
the  circumstances  into  their  consideration.  (Duke  of  Bruns- 
wick V.  Harmer,  14  Q.  B.  185 ;  19  L.  J.  Q.  B.  20 ;  14  Jur. 
110  ;  3  C.  &  K.  10.) 

The  jury  in  assessing  damages  ought  not  to  take  into 
consideration  the  question  of  costs.  That  is  a  matter 
entirely  for  the  judge  (post,  p.  410).  Unless  he  interferes,  a 
farthing  will  carry  costs  as  much  as  1,000?.  ((1885)  1  Times 
L.  R.  413.)  It  is  for  the  jury,  if  they  find  for  the  plaintiff, 
to  say  to  what  extent  he  has  been  damaged,  irrespective  of 
the  effect,  if  any,  which  their  verdict  may  have  on  the 
subsequent  action  of  the  judge.  (Per  Bramwell,  B.,  L.  R. 
1  Q.  B.  691,  692.  And  see  Best  v.  Osborne,  Garrett  rf  Co., 
(1896)  12  Times  L.  R.  419.) 


*  The  rule  is  somewliat  different  where  the  words  are  not  actionable  ^m< 
"See  post,  p.  569. 
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n. — Special  Damage  where  the  words  are  not 

ACTIONABLE  per  se. 

Special  damage  is  such  a  loss  as  the  law  will  not  presume 
to  have  followed  from  the  defendant's  words,  but  is  the 
actual  and  temporal  loss  in  fact  suffered  by  the  plaintiff. 
This  depends,  in  part  at  least,  on  the  special  circumstances 
of  the  case.  It  must,  therefore,  always  be  explicitly  claimed 
on  the  pleadings,  and  proved  by  evidence  at  the  trial. 

In  most  cases  of  defamation  proof  of  special  damage  is 
not  essential  to  the  right  of  action.     Thus  it  is  not  necessary 
to  prove  special  damage — 
(i)  In  any  action  of  libel. 

(ii)  Whenever  the  words  spoken  impute  to  the  plaintiff 
the  commission  of  any  indictable  offence, 
(iii)  Or  a  contagious  disease. 

(iv)  Or  disparage  him  in  his  oflSice,  profession  or  trade. 
(v)  Or  impute  unchastity  or  adultery  to  any  woman  or 
girl. 

Snch  words,  from  their  natural  and  immediate  tendency 
to  produce  injury,  the  law  adjudges  to  be  defamatory, 
although  no  special  loss  or  damage  is,  or  can  be,  proved. 
Though  even  in  these  cases,  if  any  special  damage  has  in 
fact  occurred,  the  plaintiff  may  of  course  plead  and  prove 
it,  so  that  it  may  be  superadded  to  the  general  damage 
which  the  law  implies. 

But  in  all  cases  of  slander  not  included  in  any  of  the 
above  classes,  and  in  all  actions  on  the  case,  proof  of  special 
damage  is  essential  to  the  cause  of  action.  "  The  actual 
damage  done  is  the  very  gist  of  the  action,"  and  "  must  be 
proved  specially  and  with  certainty."  (Per  cur.  in  RatcUffe 
"f- Evans,  (1892)  2  Q.  B.,  at  p.  531.)  The  words  do  not, 
opon  the  face  of  them,  import  such  defamation  as  vnll  of 
<ionrse  be  injurious;  it  is  necessary,  therefore,,  that  the 
plaintifif  should  aver  and  prove  that  some  particular  damage 
W  in  fact  resulted  from  their  use.  Such  damage  must 
l^ave  accrued  before  action  brought.    A'  mere  apprehension 

O.L,8.  A  A 
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of  future  loss  cannot  constitute  special  damage.  *^  I  know 
of  no  case  where  ever  an  action  for  words  was  grounded 
upon  eventual  damages  which  may  possibly  happen  to  a 
man  in  a  future  situation,"  says  De  Grey,  C.J.,  in  Onslow 
V.  Home,  3  Wils.  188 ;  2  W.  Bl.  753.  It  must  also  be  the 
natural,  immediate,  and  legal  consequence  of  the  words 
which  the  defendant  uttered.  (See  Remoteness  of  Damages^ 
post,  pp.  381—392.) 

The  special  damage  necessary  to  support  an  action  for 
defamation,  where  the  words  are  not  actionable  in  them- 
selves, must  be  the  loss  of  money,  or  of  some  other  material 
temporal  advantage  capable  of  being  assessed  in  monetary 
value.     The  loss  of  a  marriage,  of  employment,  of  income, 
of  custom,  of  profits,  and  even  of  gratuitous  entertainment 
and  hospitality,  will  be  special  damage  if  the  plaintiff  can 
show  that  it  was  caused  by  the  defendant's  words  ;  but  not 
mere  annoyance  or  loss  of  peace  of  mind,  nor  even  physical 
illness  occasioned  by  the  defamatory  charge.     Such  loss 
may  be  either  the  loss  of  some  right  or  position  already 
acquired,  or  the  loss  of  some  future  benefit  or  advantage 
the  acquisition  of  which  is  prevented.     Thus,  if  the  defen- 
dant causes  a  servant  to  lose  his  situation,  or  prevents  his 
getting  one — if  he  induces  a  stranger  to  abstain  from  going 
to  the  plaintiff's  shop,  or  prevents  an  old  customer  from 
continuing  to  deal  there — ^in  each  case  that  will  be  sufficient 
special  damage. 

Illustrations. 

Anthony  Elcock,  citizen  and  meroer  of  London,  of  the  substance  and  value  of 
3,000/.,  sought  Anne  Dayis  in  marriage ;  but  the  defendant  prcemiucrttm  haud 
ignarttSf  accused  her  of  inoontinency,  wherefore  the  said  Anthony  wholly 
refused  to  marry  the  said  Anne.  Held,  sufficient  special  damage.  Verdict  for 
the  plaintiff  for  200  marks. 

Davis  V.  Gardiner,  4  Bep.  16 ;  2  Salk.  694  ;  1  BolL  Abr.  38. 
Holwood  V.  Hopkins,  Cro.  Eliz.  787 ;  post,  p.  389. 
So,  if  a  man  lose  a  marriage. 

Matthew  T.  Crass,  Cro.  Jac.  323. 
Nelson  v.  Staff,  Cro.  Jac.  422. 
A  declaration  alleged  that  in  consequence  of  the  defendant  slandering  the 
plaintiff,  a  dissenting  minister,  his  congregation  diminished;  but  this  vas 
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held  insufficieiit,  as  it  did  not  appear  that  the  plaintiff  lost  any  emolument 

thereby. 

Hopwood  V.  Thtym,  8  C.  B.  293 ;  19  L.  J.  0.  P.  94 ;  14  Jur.  87. 

But  see  Hartley  y.  Herring^  8  T.  R  130,  post,  p.  364. 

"  If  a  divine  is  to  be  presented  to  a  benefice,  and  one,  to  defeat  bim  of  it,  says 

to  the  patron,  'that  he  is  a  heretic,  or  a  bastard,  or  that  he  is  excommunicated/ 

br  vhich  the  patron  refuses  to  present  him  (as  he  well  might  if  the  imputations 

vere  true),  and  he  loses  his  preferment,  he  shall  have  his  action  on  the  case  for 

tlioee  slanders  tending  to  such  end.'* 

DaviB  V.  Oardtner,  4  Bep,  17. 

Loss  of  a  situation  will  constitute  special  damage. 

Martin  v.  Strong,  5  A.  &  E.  535 ;  1  N.  &  P.  29 ;  2  H.  &  W.  336. 

Ramsey  v.  Wehh  et  tix.,  11  L.  J.  0.  P.  129;  Car.  &  M.  104. 

Or  of  a  chaplaincy. 

Payne  v.  Beuvymorris,  1  Lev.  248. 

If,  however,  the  dismissal  from  service  be  colourable   only,   the    master 

intending  to  take  the  plaintiff  back  again,  as  soon  as  the  action  is  over,  and 

kATing  dismissed  him  solely  in  order  that  he  might  show  special  damage  at  th& 

tiial;  this  is  no  evidence  that  the  plaintiffs  reputation  has  been  impaired,  but 

rather  the  contrary.    If,  therefore,  no  other  special  damage  can  be  proved,  the 

pUintiff  must  fail  in  his  action. 

Coward  v.  WeUington,  7  0.  &  P.  531 . 

If  a  man  be  refused  employment  through  the  defendant's  slander,  this  i» 

suffident  special  damage. 

Sterry  v.  Foreman,  2  0.  &  P.  592. 

So,  if  a  person  who  formerly  had  dealt  with  the  plaintiff  on  credit  refuses,  in 

consequence  of  the  defendant's  words,  to  deliver  to  the  plaintiff  certain  goods  he 

bad  ordered  until  the  plaintiff  has  paid  for  them. 

Broum  v.  Smith,  13  C.  B.  596 ;  22  L.  J.  0.  P.  151 ;  17  Jur.  807  ;  1 

C.  L.  E.  4. 

King  v.  Watts,  8  0.  &  P.  614. 

So,  if  the  agent  of  a  certain  firm  going  to  deal  with  the  plaintiff  be  stopped 

and  dissuaded  by  the  defendant,  and  this,  although  such  firm  subsequently 

became  bankrupt,  and  paid  but  128.  6d,  in  the  £,  so  that  had  the  plaintiff 

obtained  the  order  he  would  have  lost  money  by  it. 

Storey  v.  Challands,  8  0.  &  P.  234. 

The  loss  of  the  hospitality  of  friends  gratuitously  afforded  is  sufficient  special 

damage. 

Mowe  V.  Meagher,  1  Taunt.  39 ;  3  Smith  135. 

Davies  and  toife  v.  Solonum,  L.  B.  7  Q.  B.  112 ;  41  L.  J.  Q.  B.  10  ; 
20  W.  B.  167 ;  25  L.  T.  799. 
So  is  the  loss  of  any  gratuity  or  present,  if  it  be  clear  that  the  slander  alone 
prevented  its  receipt. 

Bracebridge  v.  Watson,  Lilly,  Entr.  61. 
Hartley  v.  Herring,  8  T.  E.  130. 
In  consequence  of  the  defendant's  words,  a  friend  who  had  previously  volun- 
tarily promised  to  give  the  plaintiff,  a  married  woman,  money  to  enable  her  to 
join  her  husband  in  Australia,  whither  he  had  emigrated  three  years  before, 
refused  to  do  BO.     Held,  sufficient  special  damage. 

Corcoran  and  wife  v.  Corcoran,  7  Ir.  0.  L.  K  272. 
The  defendant  said  of  a  married  man  that  he  had  had  two  bastards:  '*by 

A  A  2 
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reason  of  whioh  words  discord  arose  between  him  and  his  wife,  and  they  were 
likely  to  have  been  divorced."  Held,  that  this  constituted  no  special  damage. 
BarmuncTe  Case,  Cro.  Jac.  473. 
The  plaintiff  was  a  candidate  for  membership  of  the  £ef orm  Club,  but  upon  a 
ballot  of  the  members  was  not  elected ;  subsequently  a  meeting  of  the  members 
was  called  to  consider  an  alteration  of  the  rules  regarding  the  election  of  members; 
before  the  day  fixed  for  the  meeting,  the  defendant  spoke  certain  words  concern- 
ing the  plaintiff  which,  **  induced  or  contributed  to  inducing  a  majority  of  the 
members  of  the  club  to  retain  the  regulations  under  which  the  plaintiff  had  been 
rejected,  and  thereby  prevented  the  plaintiff  from  again  seeking  to  be  elected  to 
the  club."  Held,  that  the  damage  alleged  was  not  pecuniary  or  capable  of  being 
estimated  in  money,  and  was  not  the  natural  and  probable  consequenoe  of  the 
defendant's  words. 

Chamberlain  v.  Boyd,  11  a  B.  D.  407 ;  52  L.  J.  Q.  B.  277 ;  31  W.  B. 
672 ;  48  L.  T.  328 ;  47  J.  P.  372. 
So  where  the  words  are  not  actionable  per  ae,  and  no  pecuniary  damage  has 
followed,  no  compensation  can  be  given  for  outraged  feelings,  nor  for  sickness 
induced  by  such  mental  distress,  even  though  followed  by  a  doctor's  bill. 

Alhop  V.  Allsop,  6  H.  &.  N.  634 ;  29  L.  J.  Ex.  316 ;  6  Jur.  N.  S.  433 ; 

8  W.  B.  449 ;  36  L.  T.  (Old  S.)  290. 
Zywc/i  V.  K7iight  and  wife,  9  H.  L.  C.  677 ;  8  Jur.  N.  S.  724 ;  5  L.  T.  291. 
But  see  Wilkimon  v.  Downton,  (1897)  2  Q.  B.  67 ;  66  L.  J.  Q.  B.  498 ; 

46  W.  E.  626 ;  76  L.  T.  493 ;  anU,  p.  103. 
Dulieu  V.  White  &  Sotis,  (1901)  2KB.  669 ;  70  L.  J.  K  B.  837 ;  60 
W.  E.  76 ;  86  L.  T.  126. 
Loss  of  the  consortium  of  a  husband  or  of  a  wife  is  special  damage.     Per  Lords 
Campbell  and  Oranworth  in 

Lynch  v*  Knight  and  wife,  9  H.  L.  C.  at  p.  689. 
WimiMyrt  v.  Oreenhank,  (1745)  Willes'  Eep.  (Common  Pleas),  577. 
Smith  V.  Kaye  and  another,  (1904)  20  Times  L.  E.  261. 
But  not  merely  of  the  society  of  friends  and  neighbours. 
Medhurst  v.  BaJam,  cited  in  1  Siderfin,  397. 

Barnes  v.  Prudlin  or  Bruddel,  1  Lev.  261 ;  1  Sid.  396 ;  1  Ventr.  4 ; 
2  Keb.  461. 
Hence,  even  the  fact  that  the  plaintiff  has  been  expelled  from  a  religious  society 
of  which  she  was  a  member,  will  not  constitute  special  damage. 

Boberts  et  imj.  v.  Boberts,  6  B.  &  S.  384 ;  33  L.  J.  Q.  B.  249 ;  10  Jur. 
N.  S.  1027 ;  12  W.  R  909;  10  L.  T.  602. 
Though  there  is  an  old  case  in  which  a  vicar  in  open  church  falsely  declared 
that  the  plaintiff,  one  of  his  parishioners,  was  excommunicated,  and  refused  to 
celebrate  divine  service  till  the  plaintiff  departed  out  of  the  church,  whereby  the 
plaintiff  was  compelled  to  quit  the  church,  and  was  scandalised,  and  was  hindered 
of  hearing  divine  service  for  a  long  time ;  and  it  was  held  that  an  action  lay. 
Barnabas  v.  Traunter,  (1641)  1  Vin.  Abr.  396. 
This  case  was  not  cited  to  the  Court  in  Boberts  v.  Boberts. 
The  plaintiff  alleged  that  in  consequence  of  the  defendant's  words  *'  she  had 
suffered  considerable  annoyance,  trouble,  disgrace,  loss  of  friends,  credit,  and 
reputation."    Held,  that  this  was  no  special  damage. 

Weldon  v.  De  Bathe,  33  W.  R  328 ;  14  a  B.  D.  339 ;  64  L.  J.  Q.  B. 
113;  63L.  T.  620. 
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So  in  Ireland. 

The  plaintiff  allied  that  she  had  been  a  novice  in  a  convent,  and  left  in  order 
to  nniae  a  sick  relative ;  that  defendant  said  she  had  left  because  she  was  preg- 
nant ;  whereby  the  plaintiff  alleged  she  was  prevented  from  returning  to  the 
convent  and  becoming  a  nun,  when  she  would  have  been  maintained  and  sup- 
ported by  the  society ;  and  had  also  been  brought  into  disgrace  among  her 
neighboors  and  friends,  and  had  been  deprived  of  and  ceased  to  receive  their 
hospitalit}'.  Held^  that  no  action  lay,  as  the  plaintiff  was  neither  a  nun  nor  a 
novice  at  the  time  the  words  were  spoken,  and  there  was  no  evidence  of  special 
damage  sufficient  in  law  to  maintain  the  action. 
Divytr  V.  Meehan,  18  L.  E.  Ir.  138. 

The  law  is  the  same  in  America. 

The  refusal  of  civil  entertainment  at  a  public-house  was  held  sufficient  special 

damage. 

Olmsted  v.  Miller,  1  Wend.  506. 

So  was  the  fact  that  the  plaintiff  was  turned  away  from  the  house  of  her  uncle, 
where  she  had  previously  been  a  welcome  visitor,  and  charged  not  to  return  till 
she  had  cleared  up  her  character. 

WilliajM  V.  Hill,  19  Wend.  305. 

So  was  the  circumstance  that  persons  who  had  been  in  the  habit  of  so  doing 
lefosed  any  longer  to  provide  food  and  clothing  for  the  plaintiff. 
Beach  V.  Ranney,  2  Hill  (N.  Y.),  309. 

The  defendant  told  Neiper  that  the  plaintiff  committed  adultery  with  Mrs. 
Poller.  Neiper  had  married  Mrs.  Fuller's  sister,  and  was  an  intimate  friend  of 
the  plaintiff's.  Neiper  thought  it  his  duty  to  tell  the  plaintiff  what  people  were 
aiying  of  him.  The  plaintiff,  who  was  hoeing  at  the  time,  turned  pale,  felt  bad, 
fiong  down  his  hoe,  and  left  the  field ;  lost  his  appetite,  turned  melancholy, 
eoold  not  work  as  he  used  to,  and  had  to  hire  more  help.  Htld,  that  such  mental 
distress  and  physical  illness  were  not  sufficient  to  constitute  special  damage ;  for 
they  did  not  result  from  any  injury  to  the  plaintiff's  reputation,  which  had 
^ectedthe  conduct  of  others  towards  him.  The  Court  said,  in  giving  judgment, 
"  It  would  be  highly  impolitic  to  hold  all  language,  wounding  the  feelings  and 
>ffecting  unf avoTirably  the  health  and  ability  to  labour,  of  another,  a  ground  of 
action :  for  that  would  be  to  make  the  right  of  action  depend  often  upon  whether 
the  sensibilities  of  a  person  spoken  of  are  easily  excited  or  otherwise,  his  strength 
of  mind  to  disregard  abusive  insulting  remarks  concerning  him,  and  his  physical 
strength  and  ability  to  bear  them.  Words  which  would  make  hardly  an  impres- 
sion on  most  persons,  and  would  be  thought  by  them,  and  should  be  by  all, 
tmdeeerving  of  notice,  might  be  exceedingly  painful  to  some,  occasioning  sickness 
and  an  interruption  of  ability  to  attend  to  their  ordinary  avocations." 

TerwilUger  v.  Wands,  3  Smith  (17  N.  Y.  R.),  54,  overruling  Bradt  v. 
Towsley,  13  Wend.  253,  and  Fuller  y.  Fanner,  16  Barb.  333. 

So,  too,  a  husband  cannot  maintain  an  action  for  the  loss  of  bis  wife's  services 
<ia^ued  by  illness  or  mental  depression  resulting  from  defamatory  words  not 
actionable  per  se  being  spoken  of  her  by  the  defendant.  For  the  wife,  if  sole, 
could  have  maintained  no  action.     **  The  facility  with  which  a  right  to  damages 
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could  be  established  by  pretended  illness  where  none  exists,  oonstitatee  a  serious 
objection  to  such  an  action  as  this."    Per  Denio,  J.,  in 

W(Jso7i  V.  Ooit,  3  (1858)  Smith,  (17  N.  Y.  E.)»  ^^^ 

But  it  is  not  sufl&cient  for  the  plaintiff  merely  to  prove 
the  existence  of  such  a  loss  ;  he  must  go  further  and  show 
clearly  that  the  loss  is  the  direct  result  of  the  defendant's 
words,  and  not  the  consequence  of  some  independent  act, 
some  spontaneous  resolve,  of  a  third  person.     As  a  rule, 
where  the  words  are  not  actionable  per  se^  he  can  onlj^  do 
this  by  calling  as  his  witnesses  at  the  trial  the  persons  who 
ceased  to  employ  him,  or  who  were  prevented  by  the  defen- 
dant from  dealing  with  him ;  and  they  must  state  in  the 
box  their  reason  for  not  employing  or  not  dealing  with  the 
plaintiff.     Else  it  will  not  be  clear  that  they  did  so  in  con- 
sequence  of  the  defendant's  words  ;  their  conduct  might 
well  be  due  to  some  other  cause.     (Per  Lord  Kenyon,  C.J., 
in  Ashley  v.  Hairison,  1  Esp.,  at  p.  50  ;    per  Best,  C.J.,  in 
Tilk  V.  Parsons,  2  C.  &  P.  201.)      But  it  is  not   always 
necessary  for  the  plaintiff  to  call  as  his  witnesses  those  who 
have  ceased  to  deal  with  him.      He  may  be  able  to  show 
by  his  account-books  or  otherwise,  a  general  diminution  of 
business  as  distinct  from  the  loss  of  particular  know^n  cus- 
tomers or  promised  orders.     He  has  still  to  connect  that 
diminution  of  business  with  the  defendant's  words.     Such 
a  connection  may  sometimes  be  established  by  the  nature  of 
the  words  themselves.   Where  the  defendant  has  published  a 
statement  about  the  plaintiff's  business,  which  is  intended  or 
reasonably  calculated  to  produce,  and  in  the  ordinary  course 
of  things  does  produce,  a  general  loss  of  business,  evidence 
of  such  loss  of  business  is  admissible,  and  sufficient  special 
damage  to  support  the  action,  although  the  words  are  not 
actionable  per  se,  and  although  no  specific  evidence  is  given 
at  the  trial  of  the  loss  of  any  particular  customer  or  order  by 
reason  of  such  publication.     {Ratcliffe  v.  Evans,  (1892)  2  Q.  B. 
524 ;  61  L.  J.  Q.  B.  635 ;  40  W.  K.  578 ;  66  L.  T.  794.) 

Note  the  distinction  between  the  loss  of  individual  customers  and 
a  general  diminution  in  annual  profits.    Loss  of  custom  mast  be 
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specifically  alleged ;  the  customers'  names  must  be  stated  on  the 
pleadings,  or  in  the  particulars;  and  they  must  be  called  at  the 
trial  to  state  why  they  ceased  to  deal  with  the  plaintiff.  A  general 
loss  of  business,  on  the  other  hand,  is  proved  by  the  plaintiff  him- 
self ;  he  produces  his  books,  and  shows  that  fewer  orders  have  been 
received,  and  less  profit  made,  since  the  words  were  published  than 
before.  This  is  not  necessary  where  the  words  are  actionable  per  se ; 
for  the  law  presumes  that  such  words  must  injure  the  plaintiff  in 
his  business ;  and  there  is  no  need,  therefore,  for  him  to  call  such 
evidence.  And  it  has  been  decided  that  where  the  words  in 
their  very  nature  are  ''  intended  or  reasonably  likely  to  produce, 
and  which  in  the  ordinary  course  of  things  do  produce,  a  general 
loss  of  business,"  no  further  evidence  is  necessary  to  connect  the 
decline  in  the  plaintiff's  business  with  the  defendant's  words.  (See 
Hatcliffe  v.  Evans,  supi-a.)  But  in  all  other  cases  of  words  not 
actionable  per  se,  some  evidence  must  be  given  to  connect  the 
plaintiff's  loss  of  business  with  the  defendant's  words. 

Special  damage  must  always  be  explicitly  claimed  and 
particulars  given  on  the  pleadings.  It  must  be  alleged 
with  certainty  and  precision.  If  the  plaintiff  relies  on  the 
loss  of  particular  customers,  he  must  set  out  their  names  in 
the  Statement  of  Claim.  If  he  relies  on  a  diminution  in 
the  profits  of  his  business,  he  must  state  on  his  pleading  the 
fact  that  he  has  lost  profits,  showing  by  figures  how  much 
he  alleges  he  has  lost.     See  Precedents,  Nos.  12,  16,  17. 

"  The  character  of  the  acts  themselves  which  produce  the  damage, 
and  the  circumstances  under  which  these  acts  are  done,  must  regulate 
the  degree  of  certainty  and  particularity  with  which  the  damage 
done  ought  to  be  stated  and  proved.  As  much  certainty  and  par- 
ticularity must  be  insisted  on,  both  in  pleading  and  proof  of  damage, 
as  is  reasonable,  having  regard  to  the  circumstances  and  to  the 
nature  of  the  acts  themselves  by  which  the  damage  is  done.  To 
insist  upon  less  would  be  to  relax  old  and  intelligible  principles. 
To  insist  upon  more  would  be  the  vainest  pedantry."  Per  cur.  in 
liatctiffe  V.  Evans,  (1892)  2  Q.  B.  at  pp.  582,  583.) 

Illustrations. 

The  plaintiff  alleged  that  in  consequence  of  the  defendant's  slander,  she  had 
'*  loet  several  suitor&"    This  was  held  too  general  an  allegation ;  for  the  names 
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of  the  suitors,  if  there  were  any,  could  hardly  have  escaped  the  pLaintiff^s 
memory. 

Barnes  v.  Prudh'n,  vel  Bruddel,  1  Sid.  396 ;  1  Ventr.  4 ;   1  Ley,  261 ; 

2  Keb.  451. 
See  also,  Hunt  y.  Jmies^  Cro.  Jac.  499. 

Davits  and  wife  y.  Solamm,  L.  E.  7  Q.  B.  112 ;  41  L.  J.  Q.  B.  10 ;  20 
W.  E.  167 ;  25  L.  T.  799. 
The  defendant  spoke  words  not  slanderous  per  m  of  a  dissenting  minister,  who 
averred  that  his  congregation  diminished  in  consequence.    Held,  too  general  an 
averment  to  constitute  special  damage,  the  names  of  the  absentees  not  being  given. 
Hopwood  y.  Thorn,  8  0.  B.  293 ;  19  L.  J.  0.  P.  94 ;  14  Jur.  87. 
Such  an  averment  would  have  been  sufficient,  had  the  words  been  spoken  of 
the  plaintiff  in  the  way  of  his  office,  and  so  actionable  per  se. 
Hartley  v.  Herring,  8  T.  E.  130. 
*'  Suppose  a  biscuit  baker  in  Eegent  Street  is  slandered  by  a  man  saying  hi» 
biscuits  are  poisoned,  and  in  consequence  no  one  enters  his  shop.     He  cannot 
complain  of  the  loss  of  any  particidar  customers,  for  he  does  not  know  them, 
and  how  hard  and  unjust  it  would  be  if  he  could  not  prove  the  fact  of  the  \osa 
under  a  general  allegation  of  loss  of  custom.*'    Per  Martin,  B.,  in 
Evam  y.  Harries,  26  L.  J.  Ex.  32. 
And  see  Weiss  v.  Whittemore,  38  Michigan,  366. 
The  defendant  printed  and  published  in  his  newspaper  that  the  plaintiff  had 
given  up  business,  and  that  his  firm  had  ceased  to  exist.    These  words  were  not 
actionable |>i>r  se;  but  they  were  clearly  calculated  to  injure,  and  had  in  fact 
injured,  the  plaintiffs  business,  and  the  defendant  must  have  known  that  in  all 
reasonable  probability  they  would  injure  the  plaintiffs  business.    The  plaintiff 
proved  that  his  business  had  fallen  off,  and  that  his  profits  had  diminished  siuce 
the  publication  of  the  words ;  but  gave  no  specific  evidence  of  the  loss  of  any 
particular  customer  or  order.     Held,  that  such  evidence  was  in  the  special 
circumstajices  of  the  case  sufficient  to  sustain  the  action. 

Eatcliffe  V.  Evans,  (1892)  2  Q.  B.  524;  61  L.  J.  a  B.  535;  40  W.  R. 
578 ;  66  L.  T.  794 ;  56  J.  P.  837. 
In  an  action  of  slander  of  the  plaintiff's  title  to  an  advowson,  it  was  alleged 
that  by  reason  of  the  defendant's  words  the  plaintiff  '*  was  hindered  in  the  sale 
of  his  advowson."    It  was  not  alleged  that  any  one  was  in  actual  treaty  to 
purchase  it,  or  that  any  one  who  intended  to  buy  it  was  in  communication  with 
the  plaintiff.    Held,  that  no  action  lay,  for  want  of  special  damage. 
Tasburghy.  Day,  (1618)  Cro.  Jac.  484. 
But  where  the  defendant  slandered  the  plaintiff's  title  in  the  auction-room 
while  the  sale  was  proceeding,  aod  thereupon  **  the  bidding  immediately  ceased, 
divers  persons  who  would  have  purchased  left  the  room,  and  the  estate  remained 
unsold,"  the  objection  that  the  names  of  the  persons  who  would  have  purchased 
should  have  been  specified,  was  ''  easily  answered  "  thus :  *'  that  in  the  nature 
of  this  transaction  it  was  impossible  to  specify  names.    The  injury  complained 
of  is  that  the  bidding  was  thereby  prevented  and  stopt.    No  one  can  tell  who 
wotQd  have  bid,  and  who  would  not.    The  auction  ceased ;  and  everybody  went 
away.    It  could  not  be  known  who  would  have  been  bidders  or  purchasers,  if  it 
had  not  been  thus  put  an  end  to." 

Hargrave  v.  Le  BreUm,  (1769)  4  Burr,  at  p.  2424. 
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The  law  is  the  same  in  America. 

The  plftiTitiflP  alleged  that  the  defendant's  words  had  **  injured  her  in  her  good 
name,  and  caused  her  relatives  and  friends  to  slight  and  shun  her."  This  was 
held  to  disclose  no  special  damage. 

BoBiell  Y.  Elmore,  48  N.  Y.  B.  563 ;  65  Barb.  627. 
Otider  v.  Broum,  6  Neb.  254. 
So  where  the  allegation  was  merely  that  by  reason  of  the  defendant's  words 
*'  the  plaintiff  had  been  slighted,  neglected,  and  misused  by  the  neighbours  and 
her  former  associates,  and  turned  out  of  doors." 
FeUibtme  v.  Simpson,  66  Barb.  492. 
A  general  allegation  that  by  reason  of  the  defendant's  acts,  the  plaintiff  had 
been  compelled  to  pay  a  large  sum  of  money,  without  showing  how,  was  held 
insoffident. 

Cook  T.  Cook,  100  Mass.  194. 

Pollard  V.  Lyon,  1  Otto  (91  U.  S.),  225. 

So  in  Australia. 

To  say  to  the  keeper  of  a  restaurant,  *'You  are  an  infernal  rogue  and 
Bwindler,"  was  held,  in  the  Supreme  Court  of  Victoria,  not  actionable  without 
Iitoof  of  special  damage,  as  not  affecting  plaintiff  in  his  trade.  But  the  plaintiff 
hamg  alleged  that,  by  reason  of  the  words,  people  who  used  to  frequent  his 
restaurant  ceased  to  deal  with  him,  it  was  held  the  special  damage  made  the 
vords  actionable,  and  that  the  special  damage  was  sufficiently  alleged,  that  the 
cases  of  frequenters  of  theatres,  members  of  congregations,  and  travellers  using* 
an  inn,  were  exceptions  to  the  rule  requiring  the  names  of  the  customers  lost  to 
be  set  forth. 

Brady  v.  Youlden,  Kerferd  &  Box's  Digest  of  Victoria  Cases,  709  ; 
Mdboume  Argua  Beports,  6  Sept.  1867,  eed  qucere. 

Special  damage  must  be  strictly  proved  at  the  trial. 
Where  the  words  are  not  actionable  per  se^  the  plaintiff  will 
be  confined  to  the  special  damage  laid ;  he  must  prove 
that,  or  fail :  as  there  are  no  general  damages  to  which 
he  can  have  recourse.  And  when  special  damage  is 
proved,  the  jury  should  strictly  find  a  verdict  for  the 
amount  of  such  special  damage  merely.  They  ought  not 
to  compensate  the  plaintiff  for  pain,  mental  anxiety,  or  a 
general  loss  of  reputation,  but  should  confine  their  assess- 
ment to  the  actual  pecuniary  loss  that  has  been  alleged  and 
proved.  {Dixon  v.  Smith,  5  H.  &  N.  460 ;  29  L.  J.  Ex.  125.) 
This  rule,  however,  is  frequently  neglected  in  practice ;  and 
as  soon  as  any  special  damage  is  proved,  the  words  are 
treated  as  though  they  were  actionable  pei-  se.     It  is  still 
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not  clear  whether  a  second  action  will  lie  for  fresh  special 
damage,  in  cases  where  special  damage  is  part  of  the  cause 
of  action.  (See  Darley  Main  Colliery  Co,  v.  Mitchellj  11  App. 
Cas.  127 ;  65  L.  J.  Q.  B.  529  ;  54  L.  T.  882  ;  Crumhie  v. 
Walhend  Local  Board,  (1891)  1  Q.  B.  503 ;  60  L.  J.  Q.  B. 
392 ;  64  L.  T.  490.) 

Illustrations. 

Dawes  intended  to  employ  the  plaintiff,  a  surgeon  and  accoucheur,  at  his  wife*8 
approaching  confinement;  but  the  defendant  told  Dawes  that  the  plaintifPs 
female  servant  had  had  a  child  by  the  plaintiff :  Dawes  consequently  decided 
not  to  employ  the  plaintiff :  Dawes  told  his  mother  and  his  wife's  sister  what  the 
defendant  had  said ;  and  consequently  the  plaintiff's  practice  fell  off  considerably 
among  Dawes'  friends  and  acquaintances  and  others.  The  fee  for  one  confine- 
ment was  a  guinea.  Held^  that  the  plaintiff  was  entitled  to  more  than  the  one 
guinea ;  the  jury  should  give  him  such  a  sum  as  they  considered  Dawes'  custom 
was  worth  to  him  ;  but  that  the  plaintiff  clearly  could  not  recover  anything  for 
the  general  decline  of  his  business,  which  was  caused  by  the  gossip  of  Dawea' 
mother  and  sister-in-law. 

DtTxm  V.  Smith,  5  H.  &  N.  450;  29  L.  J.  Ex.  125. 

The  plaintiff  invented  a  new  portable  camera,  and  offered  it  to  A.,  who  wa9 
willing  to  sell  it  to  the  public ;  but  the  defendant  falsely  stated  to  A.  that  it 
was  an  infringement  of  his  patent.  A.'s  negotiations  with  the  plaintiff  were 
consequently  broken  off.  Held,  that  the  plaintiff  was  entitled  to  recover ;  that 
the  proper  measure  of  damages  was  the  profits  which  the  plaintiff  would  have 
derived  from  the  proposed  contract,  if  it  had  been  carried  out,  during  such 
period  as  the  defendant's  threats  still  operated  to  deter  A.  from  dealing  with  the 
plaintiff ;  but  that  the  plaintiff  could  not  claim  in  respect  of  any  profits  which 
might  have  been  earned  under  the  contract  after  the  litigation  was  over,  and 
when  all  apprehension  of  interference  by  the  defendant  was  removed. 

Skinner   &    Co,    v.    Shew  cfe    Co.    or  Perry,  (1894)  2  Ch.  581;   63 
L.  J.  Ch.  826;  71  L.  T.  110 ;  8  R.  455. 


III. — Special  Damage  where  the  words  are  actionable 

per  se. 

Where  special  damage  is  not  essential  to  the  action,  it 
may  still  of  course  be  proved  at  the  trial  to  increase  the 
amount  of  the  damages,  if  it  has  been  properly  pleaded. 
The  same  particularity  is  required  whether  the  words  be 
actionable  pe)-  se  or  not.  So,  too,  the  plaintiff  must  still 
prove  that  the  special  damage  alleged  is  the  direct  result  of 
the  defendant's  words,  and  not  of  any  repetition  of  them  by 
others.     {Tunnicliffe  v.  Moss,  3  C.  &  K.  83  ;  Hirst  v.  Goodwin, 
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3  F.  &  F.  257.)  But  in  other  respects  the  law  is  not  quite 
so  strict  as  to  what  constitutes  special  damage  in  the  first 
ease  as  in  the  second. 

Thus,  where  the  words  are  not  actionable  per  se^  we 
have  seen  that  mental  distress,  illness,  expulsion  from  a 
religious  society,  &c.,  do  not  constitute  special  damage. 
But  where  the  words  are  actionable  per  se,  the  jury  may 
take  such  matters  into  their  consideration  in  according 
damages.  "  Mental  pain  or  anxiety  the  law  cannot  value, 
and  does  not  pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone ;  though  where  a  material 
damage  occurs,  and  is  connected  with  it,  it  is  impossible 
a  jury,  in  estimating  it,  should  altogether  overlook  the 
feelings  of  the  party  interested.*'  (Per  Lord  Wensleydale, 
in  Lynch  v.  Knight  and  wife,  9  H.  L.  C.  598.  See  also 
Haythom  v.  Lawson,  3  C.  &  P.  196 ;  Le  Fanu  v.  Malcolmsony 
8  Ir.  L.  K.  418.) 

Again,  where  words  are  spoken  of  the  plaintiff  in  the  way 
of  his  profession  or  trade,  so  as  to  be  actionable  per  se, 
the  plaintiff  may  allege  and  prove  a  general  diminution 
of  profits  or  decline  of  trade,  without  naming  particular 
customers  or  proving  why  they  have  ceased  to  deal  with 
him.     (Ingram  v.  Latvson,  6  Bing.  N.  C.  212  ;  8  Scott,  471 ; 

4  Jur.  151 ;  9  C.  &  P.  326 ;  Harrison  v.  Pearce,  1  F.  &  P. 
569 ;  32  L.  T.  (Old  S.)  298 ;  and  per  Cresswell,  J.,  in  Ease  v. 
droves,  5  M.  &  Gr.  618,  619.)  If,  however,  the  plaintiff 
wishes  to  rely  on  the  loss  of  particular  customers,  he  must 
plead  such  loss  specially  (either  in  addition  to,  or  without, 
the  allegation  of  a  general  loss  of  business) ;  and  in  that 
case  he  must  call  the  customers  named  as  witnesses  at  the 
trial.  Still,  if  the  customers  are  not  called  at  the  trial,  or 
if  for  any  other  reason  the  proof  of  the  special  damage  fails, 
the  plaintiff  may  still  recover  on  the  general  damage. 
(Cook  v.  Field,  3  Esp.  133  ;  Evans  v.  Harries,  1 H.  &  N.  251 ; 
2J6  L.  J,  Ex.  31.)  The  law  already  presumes  that  the 
plaintiff  is  injured  in  his  business  by  the  defendant's  words ; 
evidence  as  to  the  nature  of  the  plaintiff's  business  before 
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and  after  publication  is  admissible  to  show  the  extent  of 
such  injury. 

Lastly,  where  it  is  clear  that  the  action  lies  without 
proof  of  any  special  damage,  any  loss  or  injury  which  the 
plaintiff  has  sustained  in  consequence  of  the  defendant's 
words,  even  after  action  brought,  may  be  proved  to  support 
the  legal  presumption,  and  to  show  from  what  has  actually 
occurred  how  injurious  and  mischievous  those  words  were. 

lUuBtrations. 

Where  the  defendant  advertised  in  Hue  and  Cry  that  the  plaintiff  had  been 
guilty  of  fraud,  and  offered  a  reward  for  his  apprehension,  and  the  plaintiff 
inunediately  sued  on  the  libel,  and  after  action  brought  was  twice  arrested  in 
consequence  of  it :  he  was  allowed  to  give  evidence  of  these  two  arrests  at  the 
trial,  not  indeed  as  special  damage,  for  they  happened  after  action  brought,  hut 
in  order  to  show  the  injurious  nature  of  the  libel,  and  that  the  plaintiff  was  at 
time  of  action  brought  in  serious  danger  of  being  arrested. 

Qo8lin  V.  Corry,  7  M.  &  Gr.  342;  8  Scott,  N.  R.  21. 
MacLoughUn  v.  Welsh,  10  Ir.  L.  R  19. 

V^There  the  defendant  published  in  a  newspaper  that  a  certain  ship  of  the 
plaintiff's  was  un seaworthy,  and  had  been  purchased  by  the  Jews  to  carry 
convicts,  evidence  as  to  the  average  profits  of  a  voyage  was  admitted,  and  also 
evidence  that  upon  the  first  voyage  after  the  libel  appeared  the  profits  were 
nearly  1,500^.  below  the  average,  and  this  although  the  action  was  brought 
immediately  after  the  libel  appeared,  and  before  the  last-mentioned  voyage  was 
commenced.  The  jury,  however,  awarded  the  plaintiff  only  900^.  damages. 
Ingram  v.  Lawaon,  6  Bing.  N.  C.  212  :  8  Scott,  471. 

Where  a  declaration  alleged  that  the  defendant  spoke  words  of  the  plaintiff,  a 
dissenting  minister,  in  the  way  of  his  office  and  profession,  and  his  congrega- 
tion rapidly  diminished,  and  he  was  compelled  for  a  time  to  give  up  preaching 
altogether,  and  lost  profits  thereby ;  it  was  held  that  this  was  a  sufficient  allegation 
of  special  damage,  although  the  members  of  his  congregation  were  not  named. 
Hartley  v.  Herring,  8  T.  R.  130. 
Hopwood  V.  Thorn,  8  C.  B.  293 ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 

In  an  action  of  libel,  the  plaintiff  in  his  Statement  of  Claim  alleged  that  he 
had  been  injured  in  his  credit  and  business.  He  was  allowed  under  this  allegation 
to  give  general  evidence  of  a  decline  of  business,  presumably  due  to  the  publica- 
tion of  the  libel.  He  also  tendered  evidence  of  the  loss  of  particular  customeis. 
But  this  had  not  been  pleaded.  Held,  that  the  judge  rightly  rejected  such 
evidence  at  the  tiial. 

Bluck  V.  Lovering,  (1885)  1  Times  L.  R.  497. 

V^ere  words  actionable  -ptr  se  are  spoken  of  an  innkeeper  in  the  way  of  hi» 
trade,  openly  in  his  inn  in  the  presence  of  his  customers,  evidence  may  be  given 
of  a  general  loss  of  custom  and  decline  in  his  business. 

Evans  v.  Harries,  1  H.  &  N.  251 ;  26  L.  J.  Ex.  31. 

But  where  the  defendant  charged  the  plaintiff  with  larceny  in  the  heaiing  of 
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H...  and  the  words  were  repeated  by  H.  to  C,  who  in  consequence  refused  to 
employ  the  plaintiff,  evidence  of  such  special  damage  was  rejected. 

Tunnidiffe  v.  Moss,  3  0.  &  K.  83. 

Rutherford  v.  Evans,  4  C.  &  P.  74. 

Hirst  V.  Goodwin,  3  F.  &  F.  257. 

Bateman  and  tvi/e  v.  Lyall  and  wife,  7  C.  B.  N.  S.  638. 

ClarJce  v.  Morgan,  38  L.  T.  354. 


IV.— -Evidence  for  the  Plaintiff  in  Aggravation  of 

Damages. 

« 

The  violence  of  the  defendant's  language,  the  nature  of 
the  imputation  conveyed,  and  the  fact  that  the  defamation 
was  deliberate  and  malicious,  will  of  course  enhance  the 
damages.    All  the  circumstances  attending  the  publication 
may,  therefore,  be  given  in  evidence,  and  any  previous 
transactions  between  the  plaintiff  and  the  defendant  which 
have  any  direct  bearing  on  the  subject-matter  of  the  action, 
or  are  a  necessary  part  of  the  history  of  the  case.     The 
jmy  will  also  consider  the  rank  or  position  in  society  of 
the  parties,  the  fact  that  the  attack  was  entirely  unpro- 
voked, that  the  defendant  could  easily  have  ascertained  that 
the  charge  he  made  was  false,  &c.     Evidence  may  be  given 
to  show  that  the  defendant  was  culpably  reckless  or  grossly 
negligent  in  the  matter.     The  attention  of  the  jury  should 
also  be  directed  to  the  mode,  the  extent,  and  the  long 
continuance  of  publication.     Such  evidence  is  admissible 
with  a  view  to  damages,  although  the  publication  has  been 
admitted  on  the  pleadings.     {Vines  v.  Sei'ellj  7  C.  &  P.  163.) 
So,  the  defendant's  subsequent  conduct  may  aggravate  the 
damages ;  e.g.,  if  he  has  refused  to  listen  to  any  explanation, 
or  to  retract  the   charge   he   made,  or   has   only  tardily 
published  an  inadequate  apology.     Lord  Esher,  M.R.,  in 
Praed  v.  Graham,  24  Q.  B.  D.,  at  p.  55 ;  69  L.  J.  Q.  B.  230 ; 
38  W.  R.  103;   laid  down  the  rule,  that  "the  jury  in 
assessing  damages  are  entitled  to  look  at  the  whole  conduct 
of  the  defendant  from  the  time  the  libel  was  published 
down  to  the  time  they  gave  their  verdict." 
Evidence  may  be  given  of  antecedent  or  subsequent  libels 
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or  slanders  to  show  quo  animo  the  words  were  published. 
Thus  such  evidence  is  admissible  to  show  that  a  communi- 
cation primd  facie  privileged  was  made  maliciously  (c.  XII., 
p.  327) ;  when  evidence  is  necessary  to  explain  the  meaning 
of  language  which  without  it  appears  ambiguous  (c.  V., 
p.  109) ;  and  whenever  a  subsequent  libel  has  reference  to 
the  one  sued  on,  it  will  be  admitted  as  a  necessary  part  of 
the  res  gestae.     {Finnerty   v.   Tipper ^  2  Camp.  72;    May  v. 
Browrij  3  B.  &  Cr.  113 ;  4  D.  &  R.  670.)     It  was  at  one  time 
held  that   such   evidence  was   not   admissible  where   the 
occasion  was  not  privileged,  and  the  words  of  the  libel  were 
clear.     (Stuart  v.  LoveU,  2  Stark.  93;  Pearce  v.  Omsby,  1 
M.  &  Rob.  455 ;  Symmons  v.  Blake,  ih.  477 ;  2  C.  M.  &  R. 
416 ;  4  Dowl.  263 ;  1  Gale,  182.)     But  in  Pearson  v.  Lemmtre, 
where  the  occasion  was  held  to  be  not  privileged,  the  Court 
laid  down  the  following  rule :  "  Either  party  may,  with  a 
view  to  the  damages,  give  evidence  to  prove  or  disprove  the 
existence  of  a  malicious  motive  in  the  mind  of  the  publisher 
of  defamatory  matter ;  but,  if  the  evidence  given  for  that 
purpose  establishes  another  cause  of  action,  the  jury  should 
be  cautioned  against  giving  any  damages  in  respect  of  it. 
And,  if  such  evidence  is  offered  merely  for  the  purpose  of 
obtaining  damages  for  such  subsequent  injury,  it  will  be 
properly  rejected."     (Per  Tindal,  C.J.,  in  Pearson  v.  Lemaitre, 
5  M.  &  Gr.  pp.  719,  720  ;  12  L.  J.  Q.  B.  253 ;  6  Scott,  N.  R. 
607  ;  7  Jur.  748 ;  7  J.  P.  336.) 

The  plaintiff  cannot  give  evidence  of  general  good 
character  in  aggravation  of  damages  merely,  unless  such 
character  is  put  in  issue  on  the  pleadings ;  or  has  been 
attacked  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses; for  till  then  the  plaintiff's  character  is  presumed 
good.  (Cornwall  v.  Richardson,  Ry.  &  M.  305 ;  Guy  v. 
Gregory y  9  C.  &  P.  584,  587 ;  Brine  v.  Bazalgette,  3  Exch.  692 ; 
18  L.  J.  Ex.  348.)  But  such  evidence  is  admissible  when 
it  goes  to  show  that  the  defendant  knew  that  the  libel  was 
false  when  he  wrote  it,  (Fountain  v.  Boodle,  3  Q.  B.  5; 
2  G.  &  D.  455,  ante,  p.  339.) 
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In  all  these  cases  the  malice  proved  must  be  that  of  the 
defendant.  If  two  persons  be  sued,  the  motives  of  one  must 
not  be  allowed  to  aggravate  the  damages  against  the  other. 
(Clark  V.  Newsam^  1  Exch.  131,  139.)  Nor  should  the  im- 
proper motive  of  an  agent  be  matter  of  aggravation  against 
his  principal.  {Robertson  v.  Wylde^  2  Moo.  &  Rob.  101 ;  but 
see  Citizens'  Life  Assurance  Co.y  Ltd.  v.  Brown j  (1904)  A.  C. 
423 ;  73  L.  J.  P.  C.  102 ;  90  L.  T.  739 ;  20  Times  L.  R.  497 ; 
and  ante,  p.  322.)  So  in  America.  (Scripps  v.  Reilbjy  38 
Mich.  10 ;  Detroit  v.  McArthur,  16  Mich.  447.) 

Illustrations. 

If  the  Hbel  has  appeared  in  a  newspaper,  proof  that  the  particular  number 
oontaming  the  libel  was  gratuitously  circulated  in  the  plaintiff's  neighbourhood, 
or  that  its  sale  was  in  any  way  especially  pushed,  will  enhance  the  damages. 

GaihercoU  v.  Miall,  15  M.  &  V^.  319 ;  15  L.  J.  Ex.  179 ;  10  Jur.  337. 
If  the  libel  was  sold  to  the  public  indiscriminately,  heavy  damages  should  be 
given,  for  the  defendant  has  put  it  out  of  his  power  to  recall  or  contradict  his 
statements,  should  he  desire  to  do  so. 

Per  Lord  Denman,  9  A.  &  E.  at  p.  149. 
Per  Best,  C.J.,  5  Bing.  at  p.  402,  ante^  p.  351. 
The  nmnber  of  copies  of  the  libel  circulated  by  the  defendant  may  in  some 
cases  tend  to  aggravate  the  damages. 

Pamdl  V.  Walter  and  another,  24  Q.  B.  D.  441 ;  59  L.  J.  Q.  B.  125  ; 

38  W.  R.  270 ;  62  L.  T.  75 ;  54  J.  P.  311 ;  6  Times  L.  K.  138. 
James  v.  Carr  and  others,  (1890)  7  Times  L.  E.  4. 
Rumney  v.  Walter  and  another,  (1891)  61  L.  J.  Q.  B.  149;  40  W.  B. 

174 ;  65  L.  T.  757 ;  8  Times  L.  R.  96. 
Whittaker  v.  Scarborough  Post,  (1896)  2  a  B.  148 ;  65  L.  J.  Q.  B. 
564 ;  44  W.  R  657 ;  74  L.  T.  753 ;  12  Times  L.  R.  488. 
The  defendant  printed  a  libel  in  the  London  edition  of  the  New  York  Herald, 
knowing  that  it  would  be,  as  in  fact  it  was,  repeated  and  published  in  other 
editions  of  that  paper  published  in  France  and  other  countries.    Evidence  of 
these  facts  wotild  be  admissible  at  the  triaL 

Whitney  and  others  v.  Moignard,  24  Q.  B.  D.  630 ;  59  L.  J.  Q.  B.  824 ; 
6  Times  L.  R.  274. 
And  where  there  is  no  malice,  gross  negligence  on  the  part  of  the  proprietor 
of  a  newspaper  in  allowing  the  libel  to  appear  in  its  columns,  may  be  proved  to 
enhance  the  damages. 

Smith  V.  Harrison,  1  F.  &  F.  565. 
If  other  words,  injurious  and  abusive,  though  not  actionable  per  se,  were 
uttered  on  the  same  occasion  as  the  words  complained  of,  these  other  words 
ntty  be  given  in  evidence  as  an  aggravation  of  the  actionable  words.  **  Where 
a  wrongful  act  is  accompanied  by  words  of  contumely  and  abuse,  the  jury  are 
^uranted  in  taking  that  into  consideration,  and  giving  retributory  damages." 
Per  Byles,  J.,  in  Bell  v.  Midland  Bail.  Co.,  10  0.  B.  N.  S.  at  p.  308. 
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And  see  Dodson  v.  Otoen,  (1885)  2  Times  L.  E.  Ill,  ante^  p.  305. 
Blagg  v.  Stuart,  10  Q.  B.  899 ;  16  L.  J.  Q.  B.  39 ;  11  Jur.  101 ;  8 

L.  T.  (Old  S.)  135. 
Merut  y.  Harvey,  6  Taunt.  442,  ante,  p.  71. 
The  defendant's  conduct  of  his  case,  even  the  language  used  by  his  counsel  at 
the  trial,  may  aggravate  the  damages. 

Per  PoUock,  C.B.,  Darhy  v.  Ousdet/y  25  L.  J.  Ex.  230,  233. 
Blake  y.  Stevens  and  others,  4  F.  &  F.  232 ;  11  L.  T.  543. 
Bisk  Allah  Bey  y.  Whitehuret,  18  L.  T.  615. 
So  a  plea  of  justification,  if  persisted  in,  but  not  proyed,  will  enhance  the 
damages. 

Wilson  y.  Bobinson,  7  Q.  B.  68 ;  14  L.  J.  Q.  B.  196 ;  9  Jur.  72a 
Simpson  y.  Bobinson,  12  Q.  B.  611 ;  18  L.  J.  Q.  B.  73 ;  13  Jur.  187. 

V. — ^Evidence  for  the  Defendant  in  Mitigation   of 

Damages. 

(i)  Evidence  falling  short  of  a  Justification. 

The  defendant  may  also  urge  upon  the  jury  any  material 
circumstance  which  he  thinks  will  tend  to  mitigate  the 
•damages  against  him. 

But  this  is  of  course  subject  to  the  general  role  that 
■circumstances,  which,  if  pleaded,  would  have  been  a  bar  to 
the  action,  cannot  be  given  in  evidence  in  mitigation  of 
damages.     (Speck  v.  Phillips,  5  M.  &  W.  279 ;  8  L.  J.  Ex. 
277 ;  7  Dowl.  470.)    Evidence  of  the  truth  of  the  slander 
or  libel  is  therefore  inadmissible,  unless  a  justification  is 
pleaded.     {Underwood  v.  Parks,  2  Strange,  1200 ;  Smith  v. 
Richardson,  Willes,  20.)     And  where  the  words  are  capable 
of  two  meanings,  one  innocent,  the  other  harmful,  e^idenee 
cannot  be  given,  even  in  mitigation  of  damages,  that  in  the 
innocent  sense  the  words  are  literally  true,   without  an 
express  plea  to  that  eflfect.     {Rumsey  v.  Webb  et  ux.,  Car.  & 
M.  104 ;  11  L.  J.  C.  P.  129.)     A  fortiori,  evidence  that 
there  was  a  widespread  report  or  rumour  to  the  same  effect 
as  the  words  complained  of  is  inadmissible ;  for  it  clearly 
falls  short  of  a  justification,  and  is  moreover  objectionable 
as  hearsay.    {Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  61  L.  J.  Q.  B. 
380  ;  SOW.  R.  541 ;  46  L.  T.  412.)     But  a  defendant  may, 
if  he  place  a  proper  plea  on  the  record,  give  evidence  in 
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mitigation  of  damages  that  a  certain  specified  portion  of  the 
defamatory  words  is  true,  provided  such  portion  conveys 
a  distinct  imputation  on  the  plaintiff  and  is  divisible  from 
the  rest  and  yet  intelligible  by  itself.  {McGregor  v.  Gregory, 
11  M.  &  W.  287 ;  12  L.  J.  Ex,  204 ;  2  Dowl.  N.  S.  769 
Lord  Churchill  v.  Hunt,  2  B.  &  Aid.  685 ;  1  Chit.  480 
Chrke  v.  Taylor  and  another,  2  Bing.  N.  C.  654  ;  3  Scott,  95 
Davis  V.  Billing,  (1891)  8  Times  L.  R.  58.)  But  the  plea 
must  clearly  specify  the  precise  portions  justified.  (Stiles 
V.  Nokes,  7  East,  493.)  And  without  a  special  plea,  evidence 
that  part  of  the  libel  is  true  cannot  be  received.     (Vessey  v. 

Pike,  3  C.  &  P.  512.) 

< 

(ii)  Previous  Publications  by  others. 

Evidence  of  previous  publications  by  others  is,  as  a  rule, 
inadmissible  even  in  mitigation  of  damages;  that  others 
besides  the  defendant  have  defamed  the  plaintiff  is  an  irre- 
levant fact.  {Tucker  v.  Lawson,  (1886)  2  Times  L.  R.  593.) 
And  so  is  the  fact  that  on  such  former  occasions  the 
plaintiff  did  not  sue  the  publisher  or  take  any  steps  to 
contradict  the  charges  made  against  him.  {R.  v.  Newman, 
1  E.  &  B.  268,  558 ;  22  L.  J.  Q.  B.  156 ;  3  C.  &  K.  252  ; 
R.  V.  Holt,  6  T.  R.  436 ;  Ingram  v.  Lawson,  9  C.  &  P.  333  ; 
ParMiurst  v.  HamilUm,  (1886)  2  Times  L.  R.  682.)  And  even 
when  the  falsehood  thus  unchallenged  grows  to  a  persistent 
rumour  or  general  report,  which  the  defendant  hears, 
believes,  and  repeats;  this  is  not  regarded  in  law  as  a 
mitigating  circumstance.  Evidence  of  any  such  rumour  is 
inadmissible.  (Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  51  L.  J. 
Q.  B.  380  ;  30  W.  R.  541 ;  46  L.  T.  412.) 

There  is,  however,  one  exception.  If  the  defendant  in 
repeating  the  story  as  it  reached  him  gives  it  as  hearsay, 
^d  states  the  source  of  his  information,  then,  but  only 
then,  is  the  fact  that  he  did  ^not  originate  the  falsehood, 
but  innocently  repeated  it,  allowed  to  tell  in  his  favour,  as 
proving  that  he  bore  the  plaintiff  no  malice.  Thus,  where 
it  appears  on  the  face  of  a  libel  that  it  is  founded  on  a 
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statement  in  a  certain  newspaper,  the  defendant  is  entitled 
to  show  that  he  did  in  fact  read  such  statement  in  that 
newspaper,  and  wrote  the  libel  believing  such  statement  to 
be  true.     {R.  v.  Burdettj  4  B.  &  Aid.  95 ;  Mullett  v.  Hnlton^ 
4  Esp.  248 ;  Hunt  v.  Algar,  6  C.  &  P.  245.)     So,  if  in  the 
libel  the  defendant  has  named  A.  as  his  informant,  he  may 
prove  in  mitigation  that  he  did  in  fact  receive  such  informa- 
tion from  A.,  though  of  course  this  is  no  defence  to  the 
action.     {Tidman  v.  Ainslie^  10  Exch.  63  ;  Bennett  v.  Bennett^ 
6  C.  &  P.  588  ;  Mills  and  wife  v.  Spencer  and  vnfe.   Holt, 
N.  P.  583 ;  East  v.  Chapman,  M.  &  M.  46  ;  2  C.  &  P.  670; 
Buncombe  v.  Daniell,  2  Jur.  32 ;  8  C.  &  P.  222 ;  cited  7 
Dowl.  472  ;  Davis  v.  Cuthush  and  others,  1  F.   &  F.   487.) 
But  where  the  libel  does  not,  on  the  face  of  it,  purport  to 
be  derived  from  any  one,  but  is  stated  as  of  the  writer's 
own  knowledge,  there  evidence  is  wholly  inadmissible  to 
show  that  it  was  copied  from  a  newspaper  or  communicated 
by  a  correspondent.     {Talbutt  v.  Clark  and  another,  2  Moo,  <t 
Bob.  312.)     But  still,  if  the  defendant  can  show  that  in 
copying  the  libel  from  another  newspaper  he  was  careful  to 
omit  certain   passages  which   reflected   strongly    on    the 
plaintiff,  his  conduct  in  making  such  omissions  is  admissible 
as  showing  the  absence  of  animus  against  the  plaintiff,  and 
this  necessarily  involves  the  admissibility  of  the  original 
libel  copied.     {Creevy  v.  Carr,  7  C.  &  P.  64 ;  Creighton  v. 
Finlay,  Arm.  Mac.  &  Ogle  (Ir.)  385  ;  and  see  De  Bensaude  v. 
Consei-vative  Newspaper  Co.,  (1887)  3  Times  L.  R.  538.) 

IlltLstra^ns. 

Mrs.  Evans  told  Mrs.  Spencer  that  she  was  going  to  Mrs.  Mills*  house  to  leam 
dress  making ;  Mrs.  Spencer  thereupon  told  Mrs.  Evans  a  few  things  about 
Mrs.  Mills,  which  she  said  Mrs.  Lewis  and  Mrs.  Sayer  had  told  her.  (Hbbe,  0.  J., 
would  have  admitted  evidence  apparently  that  these  ladies  had,  in  tact,  told 
Mrs.  Spencer  what  she  told  Mrs.  Evans :  but  it  turned  out  it  was  somebody  else 
who  had  said  so,  and  not  the  two  ladies  whom  she  named  as  her  authorities. 
Evidence  of  what  was  said  by  these  *third  persons,  who  were  not  named  by 
Mrs.  Spencer  when  she  uttered  the  words  complained  of,  was  excluded. 
Mills  and  vn/e  v.  Spencer  and  toife,  (1817)  Holt,  N.  P.  533. 

On  the  day  of  the  nomination  of  candidates  for  the  representation  of  the 
borough  of  Finsbury,  the  defendant  published  in  the  Morning  Post  certain  facts 
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diMrodiiable  to  one  of  the  caDdidatee,  the  plaintiff,  which  he  alleged  he  had 
heard  from  one  Wilkinson  at  a  meeting  of  the  electors.  Htld,  that  Wilkinson 
was  an  admissible  witness  to  prove,  in  mitigation  of  damages,  that  he  did,  in 
fMst,  make  the  statement  which  the  defendant  had  published  at  the  time  and 
pkoe  alleged. 

DtMcomhe  v.  Danitlly  2  Jur.  32 ;  8  C.  &  P.  222 ;  1  W.  W.  &  H. 
101. 
The  Obsen^er  published  an  inaccurate  report  of  the  trial  of  an  action  brought 
igainst  tlie  plaintiff.    The  defendant  copied  this  roport  verbatim  into  his  paper. 
Hdd,  that  evidence  that  many  other  papers  besides  the  defendant's  had  also 
copied  the  statement  from  the  Observer  was  inadmissible. 
Saunders  v.  MilU,  6  Bing.  213 ;  3  M.  &  P.  520. 
Tucker  v.  Laweon,  (1886)  2  Times  L.  B.  593. 
Evidence  that  the  defendant  had  copied  it  from  the  Observer  into  his  own 
paper  had  been  admitted  apparently  without  question  at  the  trial ;  but  in 
allowing  that  evidence,  Tindal,  C.J.,  says  (6  Bing.  220) :  '*  It  appeared  to  me  I 
liad  gone  the  full  length."    In  TalbuU  v.  Clark  (2  Moo.  &  Bob.  312),  Lord 
Benman  says,  referring,  no  doubt,  to  Saunders  v.  Mills,  "  I  know  that  in  a  case 
in  the  Common  Pleas  it  has  been  held  that  a  previous  statement  in  another 
newspaper  is  admissible ;  but  even  that  dedsion  had  been  very  much  questioned." 
One  officer  charged  another  with  stealing  a  watch ;  a  third  officer  in  the  same 
regiment  was  called  to  state  that  he  had  previously  heard  rumours  that  the 
plaintiff  had  stolen  that  watch,  but  his  evidence  was  rojected ;  and  the  Court 
held  that  such  rojection  was  right  (Pigot,  C.B.,  dissenting). 
Bdl  V.  Parke,  (1860)  11  Ir.  C.  L.  B.  413. 
KeUy,  C.B.,  is  roported  to  have  given  a  similar  ruling  in 

Bobede  v.  Fisher,  Times,  July  29th,  1880. 
It  is  now  clearly  settled  that  evidence  of  such  rumours  is  inadmissible. 

Scott  V.  Sampson,  8  Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  380 ;  30  W.  B. 

541 ;  46  L.  T.  412 ;  46  J.  P.  408 
Wilson  V.  Fitch,  41  Cal.  363. 
Bat  where  a  libel  on  the  plaintiff,  who  was  Surveyor-Cjbneral  of  Upper 
Ctnada,  was  contained  in  a  pamphlet  which  was  not  generally  circulated, 
copies  being  sent  only  to  the  principal  dvil  officers  of  the  province,  one  of 
whom  was  called  as  a  witness  by  the  plaintiff,  GKbbs,  C.J. ,  allowed  the  defendant's 
counsel  to  ask  the  witness,  whether  he  did  not  read  the  substance  of  the  libel 
in  a  public  newspaper  before  he  received  the  pamphlet.    And  this,  although  the 
pamphlet  did  not  profess  to  be  founded  on  the  newspaper.    Such  cross-examina- 
tion is  permissible  in  mitigation  of  damages,  as  showing  that  it  was  the  former 
publication  in  the  newspaper,  and  not  the  subsequent  publication  of  the  pamphlet 
which  injured  the  plaintiffs  reputation ;  see  post,  p.  372 
Wyatt  V.  Gore,  (1816)  Holt,  N.  P.  299,  304. 


(iii)  Liability  of  others. 

At  common  law,  if  the  present  defendant  is  liable,  the 
fact  that  some  one  else  is  also  liable  is  immaterial.  It  will 
uot  diminish  the   amount  recoverable  from  the  present 
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defendant,  to  show  that  the  plaintiff  has  recovered,  or  might 
recover,  other  damages  from  others ;  for  each  defendant  in 
his  turn  pays  damages  for  the  injury  which  he  himself  has 
occasioned,  not  for  the  injury  done  by  others. 

But  now  by  s.  6  of  the  Law  of  Libel  Amendment  Act, 
1888  (61  &  52  Vict.  c.  64),  *'  at  the  trial  of  an  action  for  a 
libel  contained  in  any  newspaper,  the  defendant  shall  be  at 
liberty  to  give  in  evidence  in  mitigation  of  damages  that 
the  plaintiff  has  already  recovered  (or  has  brought  actions 
for)  damages,  or  has  received,  or  agreed  to  receive,  com- 
pensation in  respect  of  a  libel  or  libels  to  the  same  purport 
or  effect  as  the  libel  for  which  such  action  has  been 
brought." 

Thus,  in  cases  of  slander,  the  defendant  is  only  liable  for  such 
damages  as  result  directly  from  his  own  utterance.    If  he  chooses  to 
repeat  what  another  has  said,  that  is  his  own  conscious  and  voluntary 
act,  for  the  results  of  which  he  alone  is  responsible.    If,  on  the  other 
hand,  others  choose  to  repeat  his  words,  the  defendant  is  not  liable 
for  the  consequences  of  such  repetition.     (See  po«t,  p.  886.)     So  in 
cases  of  libel,  if  two  newspapers  have  made  each  a  distinct  charge 
against  the  plaintiff,  and  subsequently  the  plaintiff  finds  his  business 
falling  off,  whichever  paper  he  sues  may  endeavour  to  show  that  the 
loss  of  trade  is  due,  or  partly  due,  to  the  charge  made  against  the 
plaintiff  by  the  other  paper.    And  if  there  are  two  distinct  and 
separate  publications  of  the  same  libel,  a  defendant  who  was  con- 
cerned in  the  first  publication,  but  wholly  unconnected  with  the 
second,  will  not  be  liable  for  any  damages  which  he  can  prove  to 
have  been  the  consequence  of  the  second  publication  and  in  no  way 
due  to  the  first. 

Further  than  this  the  common  law  did  not  go.  The  defendant 
could  not  give  any  evidence  to  show  that  the  plaintiff  had  already 
sued  those  who  were  liable  for  other  publications  of  the  same  or 
a  similar  libel,  and  recovered  damages,  although  he  might  be  cross- 
examined  on  the  matter,  if  he  went  into  the  box.  {Creevy  v.  Carr^ 
7  C.  &  P.  64 ;  Frescoe  v.  May,  2  F.  &  F.  128.)  Evidence  that 
other  actions  were  pending  against  other  persons  for  other  publica- 
tions of  the  same  libel  was  also  inadmissible.  (Harrison  v.  Pearce, 
1  F.  &  F.  567  ;  82  L.  T.  (Old  S.)  298.)  But  in  these  days,  when  any 
sensational  paragraph  which  appears  in  one  newspaper  is  invariably 
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copied  into  many  others,  it  was  deemed  advisable  to  alter  the  law 
on  this  point,  and  the  above  section  was  accordingly  passed :  see 
poMt,  p.  645. 

(iv)  Absence  of  Malice. 

As  a  rule,  unless  the  occasion  be  privileged,  the  motive 

or  intention  of  the  speaker  or  veriter  is  immaterial  to  the 

right  of  action  :  the  court  looks  only  at  the  v^rords  employed 

and  their  effect  on  the  plaintiff's  reputation.     But  in  all 

cases,  the  absence  of  malice,  though  it  may  not  be  a  bar 

to  the  action,  may  yet  have  a  material  effect  in  reducing 

the  damages.     The  plaintiff  is  still  entitled  to  reasonable 

compensation  for  the  injury  v^hich  he  has  sustained ;  but  if 

the  injury  v^as  unintentional,  or  was  committed  under  a 

sense  of  duty,  or  through  some  honest  mistake,  clearly  no 

vindictive  damages  should  be  given.    In  every  case,  there- 

fore,  the  defendant  may,  in  mitigation  of  damages,  give 

evidence  to  show  that  he  acted   in   good  faith  and  with 

honesty  of  purpose,   and    not    maliciously.      {Pearson  v. 

Lemaitre,  5  M.  &  Gr.  700 ;  12  L.  J.  Q.  B.  253 ;  6  Scott, 

N.  R.  607  ;  7  Jur.  748  ;  7  J.  P.  336.)     He  may  show  that 

the  remainder  of  the  libel  not  set  out  on  the  record  modifies 

the  words  sued  on ;   or  that  other  passages  in  the  same 

publication  qualify  them.     But  he  may  not  put  in  passages 

contained  in  a  subsequent  and  distinct  publication,  unless 

the  words  sued  on  are  equivocal  or  ambiguous.     {Cooke  v. 

Hughes,  R.  &  M.  112 ;  Darhj  v.  Ouseley,  1  H.  &  N.  1 ;  25 

L.  J.  Ex.  227;  2  Jur.  N.'s.  497.)     The   fact  that  the 

defendant  did  not  originate  the  calumny,  but  innocently 

repeated  it,  is  admissible  if  he  gave  it  as  hearsay,  and 

named  his  authority  when  he  repeated  it,  but  not  otherwise, 

as  we  have  seen,  ante,  p.  369.     The  defendant  may  also 

urge  that  the  plaintiff's  conduct  was  such  as  would  naturally 

lead  the  defendant  to  put  the  worst  construction  on  his 

acts ;  or  that  in  some  other  way  the  plaintiff  had,  by  his 

conduct,  brought  the  libel  on  himself.     So,  the  defendant's 

subsequent   conduct   may   mitigate   the   damages,   e.g.,  if 

he   showed    himself  open   to  argument,   listened   to  the 
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explanations  that  were  ofifered  him,  stopped  the  sale  of  the 
libel  as  soon  as  complaint  reached  him,  &c. 

In  some  cases,  as  we  have  seen,  the  plaintiff's  condact 
towards  the  defendant  may  be  a  bar  to  the  action  ;  as  where 
the  plaintiff,  by  attacking  the  defendant,  has  provoked  a 
reply  which  is  made  honestly  in  self-defence,     (See  ante, 
p.  276.)     But  where  the  facts  do  not  amount  to  such  a 
defence,  they  may  still  tend   to  mitigate  the  damages. 
*'  There  can  be  no  set-off  of  one  libel  or  misconduct  against 
another ;    but  in  estimating    the    compensation    for    the 
plaintiff's  injured  feelings,  the  jury  might  fairly  consider 
the  plaintiff's  conduct,  and  the  degree  of  respect  he  has 
shown  for  the  feelings  of  others."     (Per  Blackburn,  J.,  in 
Kelly  V.  Slierlock,  L.  K.  1  Q.  B.  698 ;  35  L.  J.  Q.  B.  213  ; 
12  Jur.   N.    S.   937.)      Thus,   evidence  is  admissible  in 
mitigation   of  damages  to   show  that    the  plaintiff   had 
previously  himself    libelled   or   slandered   the  defendant, 
provided  it  be  also  shown  that  this  had  come  to  the  defen- 
dant's knowledge  and  occasioned  his  attack  on  the  plaintiff. 
(Finnerty  v.   Tipper,  2  Camp.  76 ;   Anthony  Pasquin's  Case, 
cited  1  Camp.  351 ;  Tarpley  v.  Blabey,  2  Bing.  N.  C.  437 ; 
2  Scott,  642 ;  7  C.  &  P.  395 ;   Watts  v.  Fraser,  7  A.  &  E. 
223 ;  7  C.  &  P.  369 ;  1  M.  &  Rob.  449 ;  2  N.  &  P.  167; 
Wakley  v.  Johnson,  Ry.  &  M.  422.)     But  not,  if  such  previous 
libels  refer  to  other  matters  and  did  not  provoke  that  sued 
on.    {May  v.  Brown,  3  B.  &  C.  113 ;  4  D.  &  R.  670 ;  Sheffill  v. 
Van  Deusen,  15  Gray,  485.)     The  defendant  may  not  branch 
out  into  irrelevant  matters  in  his  evidence ;  he  may  cross- 
examine  the  plaintiff  thereon  ;  but  if  he  does,  he  must  take 
the  plaintiff's  answer;  he  cannot  call  evidence  to  contradict  it. 

Where  no  justification  is  pleaded,  the  defendant  will  not  be 
entitled  on  the  trial  to  give  evidence  in  chief,  with  a  view  to 
mitigation  of  damages,  as  to  the  circumstances  under  which  the 
libel  or  slander  was  published,  without  the  leave  of  the  judge, 
unless  he  has  seven  days  at  least  before  the  trial  furnished 
particulars  td  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence.  (Order  XXXVI.  r.  87.)  See  post,  p.  377. 
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The  previous  libels  and  slanders  may  be  made  the  matter  of  a 
eoimter-claim,  even  though  not  immediately  connected  with  the 
words  on  which  the  plaintiff  is  suing ;  and  the  defendant  may  thus 
not  only  reduce  the  amount  of  damages  due  to  the  plaintiff,  but  even 
overtop  the  plaintiff's  claim,  and  recover  judgment  for  the  balance. 
(Quill  V.  Hessian,  40  L.  T.  70 ;  4  L.  R.  Ir.  85.)  And  where  there 
is  no  counter-claim,  the  previous  conduct  of  the  plaintiff  may  be 
ground  for  applying  to  the  judge  to  deprive  him  of  costs.  {Harnett 
V.  Vise  and  tvife,  5  Ex.  D.  807 ;  29  W.  R.  7.) 

Illusti'ations. 

The  defendant  pablished  an  inaccurate  report  of  proceedings  in  a  court  of 
justice,  reflecting  on  the  character  of  tlie  plaintiff ;  any  evidence  to  show  that 
l^e  defendant  honestly  intended  to  present  a  fair  accoimt  of  what  took  place, 
md  had  blundered  through  inadvertence  solely,  was  held  admissible  by 
Coleridge,  J.,  in 

Smith  V.  ScoU,  2  Car.  &  Kir.  580. 
And,  therefore,  evidence  of  what  really  did  take  place  at  the  trial  is  admissible ; 
though  no  evidence  can  be  given  of  the  truth  or  falsehood  of  the  statements  there 
made. 

East  V.  Chapman,  M.  &  M.  46 ;  2  C.  &  P.  570. 
Vessey  v.  Pike,  3  C.  &  P.  512. 
Charlton  v.  WatUm,  6  C.  &  P.  385. 
Where  a  newspaper  republished  the  report  of  a  company  containing  reflections 
on  the  plaintiff,  their  manager,  Wightman,  J.,  directed  the  jury  that  if  they 
vere  satisfied  such  publication  was  made  innocently,  and  with  no  desire  to  injure 
the  phuntiff ,  they  might  give  nominal  damages  only. 
Davis  V.  Cutbush  and  othera,  1  F.  &  F.  487. 
Where  an  editor  refused  to  disclose  the  name  of  his  correspondent  who  wrote 
^e  lihel,  but  offered  to  open  his  columns  to  the  plaintiff,  and  the  plaintiff 
accepted  this  offer  and  wrote  several  letters  which  the  defendants  published, 
Teplying  to  the  charges  made  against  him  and  explaining  them  away,  Martin,  B., 
directed  the  jury  to  take  these  circumstances  into  their  consideration  in  favour 
^  the  defendants. 

HarU  V.  CiUherall  and  others,  14  L.  T.  801. 
A  lihel  by  A.  on  B.  is  no  justification  for  an  assault  by  B.  on  A.,  though  if  A. 
sue  for  the  assault,  B.  may  give  the  libel  in  evidence  to  show  provocation,  and 
thus  reduce  the  damages. 

Fra^er  v.  Berhd^,  7  C.  &  P.  621 ;  2  M.  &  R.  3. 
Ketser  v.  Smith,  46  Amer.  Bep.  342. 

(v)  Evidence  of  the  Plaintiff's  Bad  Character. 

One  way,  but  a  very  dangerous  one,  of  minimising  the 
damages,  is  to  show  that  the  plaintiff's  previous  character 
^as  80  notoriously  bad  that  it  could  not  be  impaired  by  any 
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fresh  accusation,  eveo  though  undeserved.     The  gist  of  the 
action  is  the  injury  done  to  the  plaintiff's  reputation  ;    and 
if  the  plaintiff  had  no  reputation  to  be  injured,  he  cannot 
be  entitled  to  more  than  nominal  damages.    Hence  the 
fact  that  the  plaintiff  had  a  general  bad  character  before 
the  date  of  the  libel  or  slander  may  be  given  in  evidence  in 
mitigation  of  damages.    But  the  defendant  may  not  go 
into  particular  instances ;    still  less  may  he   prove   the 
existence  of  a  general  report  that  the  plaintiff  had  actually 
committed  the  particular  offence  of  which  the  defendant 
accused  him  or  any  similar  offence.     (Scott  v.  Sampson^  8 
Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  380  ;  30  W.  R.  641 ;  46  L.  T. 
412 ;  and  see  Wood  v.  Earl  of  Dtirham,  21  Q.  B.  D.  601 ; 
57  L.  J.  Q.  B.  647 ;  37  W.  R.  222 ;  69  L.  T.  142 ;  and 
Wood  V.  CoXy  (1888)  4  Times  L.  E.,  at  p.  665.) 

If,  however,  the  plaintiff  goes  into  the  box,  he  can  of 
course  be  cross-examined  **to  credit"  on  all  the  details  of 
his  previous  life  which  affect  his  credit ;  but,  unless  such 
details  are  material  to  the  issue,  the  defendant  must  take  the 
plaintiff's  answer,  and  cannot  call  evidence  to  contradict  it. 

Evidence  as  to  the  plaintiff's  general  bad  character  will 
not,  however,  be  admissible  unless  it  be  shown  that  his 
character  was  such  previously  to  the  alleged  libel  or  slander ; 
for  otherwise  his  evil  reputation  may  have  been  occasioned 
by  the  defendant's  own  publication,  which  would  rather 
aggravate  than  diminish  the  damages.  {Thompson  v.  Ay, 
16  Q.  B.  176  ;  20  L.  J.  Q.  B.  86 ;  16  Jur.  286.)  And  now 
by  Order  XXXVI.  r.  37,  a  defendant  who  has  not  justified 
will  not  be  entitled  on  the  trial  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  character  of 
the  plaintiff,  without  the  leave  of  the  judge,  unless  he  has 
seven  days  at  least  before  the  trial  furnished  particulars  to  the 
plaintiff  of  the  matters  as  to  which  he  intends  to  give  evidence. 

There  had  been  a  conflict  of  opinion  as  to  the  admissibility  of 
evidence  of  the  plaintiff's  general  bad  character,  and  of  rumours 
prejudicial  to  his  reputation  ;  but  the  law  on  the  point  was  settled 
by  the  decision  in  Scott  v.  Sampson^  supra.    It  is,  therefore,  no  longer 
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necessary  to  refer  in  detail  to  the  numerous  scantily  reported  and 
eonflicting  rulings  on  the  point  at  Nisi  Prius,  Tvhich  are  dealt  with 
in  that  exhaustive  judgment.  The  following  cases,  which  are  not 
referred  to,  bear  out  the  decision :  Woolmer  v.  Latimer,  1  Jur.  119  ; 
MiUs  and  wife  v.  Spencer  and  wife.  Holt,  N.  P.  583 ;  Rodriguez  v* 
Tadmire^  2  Esp.  721.  The  Irish  case  Bell  v.  Parke,  11  Jr.  C.  L.  R. 
418,  is  consistent  with  Scott  v.  Sampson,  except  in  one  point :  the 
Irish  judges  admitted  evidence  that  the  plaintiff  had  certain  vicious 
habits  which  would  lead  him  to  commit  such  acts  as  that  ascribed  to 
him  in  the  slander.    This  ruling  will  not  be  followed  in  England. 

But  the  decision  in  Scott  v.  Sampson  does  not  in  any  way 
restrict  the  defendant's  liberty  of  cross-examination.  Lord 
Coleridge  did  not  exclude  any  question  put  by  the  defendant's 
coonsel  to  any  witness  called  by  the  plaintiff.  Hence  I  apprehend 
that  Wyatt  v.  Gore,  Holt,  N.  P.  299;  and  Snowdon  v.  Smith,  1 
M.  &  8. 286,  n.,  which  were  not  cited  in  Scott  v.  Sampson,  as  well  as 
Newsam  v.  Carr,  2  Stark.  69,  which  is  referred  to,  are  still  good  law. 
I  do  not  think  they  are  to  be  considered  as  overruled  by  Bracegirdle 
Y.  Bailey^  1  F.  &  F.  586,  as  in  that  case  the  plaintiff  had  given 
no  evidence  in  chief,  so  that  questions  merely  to  credit  were 
inadmissible,  and,  moreover,  the  questions  rejected  tended  to  show 
ihat  the  libel  was  true,  and  no  justification  had  been  pleaded.  (See 
ante,  p.  868.) 

And  note  that  Order  XXXYI.  r.  87,  in  no  way  restricts  the  right 
of  cross-examination ;  the  following  rule  of  the  same  order  attempts 
to  do  that ;  rule  87  does  not.  It  is  confined  to  evidence  tendered  by 
the  defendant  in  chief.  And  further  it  in  no  way  alters  the  substan- 
tive rules  of  evidence,  but  only  the  procedure  relative  thereto.  It 
makes  no  fact  admissible  in  evidence  which  was  not  admissible 
before ;  it  merely  defines  the  proper  method  of  getting  admissible 
facts  in  evidence.  The  Divisional  Court  decided,  in  Scott  v.  Sampson, 
nipra,  that  evidence  of  rumours,  and  evidence  of  particular  facts 
&nd  circumstances,  tending  to  show  misconduct  on  the  part  of  the 
plaintiff,  could  not  be  admitted  in  reduction  of  damages,  but  only 
evidence  of  his  general  bad  character.  This  still  remains  good  law* 
But  the  Court  held  further  that,  assuming  such  evidence  to  be  in 
other  respects  admissible,  the  particular  facts  and  circumstances 
must  be  stated  or  referred  to  in  the  Defence,  deeming  this  to  be 
necessary  under  Order  XIX.  r.  4.  It  is  to  this  latter  ruling  that 
Order  XXXVI.  r.  87  is  addressed.  The  pleading  is  not  the  proper 
place  for  such  allegations,  which  are  not  material  to  any  issue,  but 
only  affect  the  amount  of  damages.     See  Wood  v.  Earl  of  Durham, 
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supra,  and  post,  p.  597.  Yet  it  is  only  fair  to  the  plaintiff  that  he 
should  have  some  notice  before  the  trial  that  this  peculiarly  offensive 
line  will  be  taken  by  the  defendant.  Hence  the  Rule  Committee 
required  particulars  of  such  evidence  as  is  otherwise  admissible  in 
mitigation  of  damages  to  be  stated,  no  longer  in  the  Defence,  but  in 
a  special  notice  to  be  delivered  seven  days  at  least  before  the  triaL 

Illustrations. 

In  an  action  for  words  imputing  adultery  to  a  widow,  Holroyd,  J.,  held  that  it 
was  competent  to  the  defendant  to  go  into  general  evidence  to  impeach  the 
plaintifPs  character  for  chastity. 

Ellershaw  y.  Robinson  et  ttx,,  (1824)  2  Starkie  on  Libel,  2nd  ed.  p.  90. 
And  Lord  Tenterden  is  said  to  have  admitted  similar  evidence,  although  a 
justification  was  pleaded. 

Mawby  v.  Barber,  (1826)  2  Starkie  on  Evidence,  p.  470. 
And  see  Maynard  v.  Beardsley,  7  Wend.  560. 
When  such  general  evidence  has  been  given,  the  plaintifPs  counsel  may  go  into 
particular  instances  to  rebut  it. 

Rodriguez  v.  Tadmire,  2  Esp.  721. 

(vi)  Absence  of  Special  Damage. 

When  any  special  damage  is  alleged,  the  onvs  of  proving 
it  lies  of  course  on  the  plaintiff.  The  defendant  may  call 
evidence  to  rebut  the  plaintiff's  proof,  though  he  generally 
prefers  to  rely  upon  the  cross-examination  of  the  plaintiff's 
witnesses.  He  may  either  dispute  that  the  special  damage 
has  occurred  at  all,  or  he  may  argue  as  a  matter  of  law  that 
it  is  too  remote  (see  postj  p.  381) ;  or  he  may  call  evidence 
to  show  that  it  was  not  the  consequence  of  the  defendant's 
words,  but  of  some  other  cause.  A  plaintiff  may  not  recover 
the  same  damages  for  the  same  injury  twice  from  two 
different  defendants  ;  but  he  may  recover  from  two  different 
defendants  damages  proportioned  to  the  injury  which  each 
has  occasioned.  (Harrison  v.  PearcCj  1  F.  &  F.  567  ;  32 
L.  T.  (Old  S.)  298 ;  fVyatt  v.  Gore,  Holt,  N.  P.  299,  ante, 
p.  371.) 

(vii)  Apology  and  Amends. 

By  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96),  s.  1,  it  is 
enacted,  that  ^'  in  any  action  for  defamation  it  shall  be 
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lawful  for  the  defendant  (after  notice  in  writing  of  his 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time 
of  filing  or  delivering  the  plea  in  such  action)  to  give  in 
evidence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  apology  to  the  plaintiff  for  such  defamation  before  the 
commencement  of  the  action,  or  as  soon  afterwards  as  he 
had  an  opportunity  of  doing  so,  in  case  the  action  shall 
have  been  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology." 

And  by  s;  2,  that  ^'  in  an  action  for  a  libel  contained  in 
any  public   newspaper   or  other  periodical  publication,  it 
shall  be   competent  to  the  defendant  to  plead  that  such 
libel  was  inserted  in  such  newspaper  or  other  periodical 
pubhcation  without  actual  malice,  and  without  gross  negli- 
gence, and  that^  before  the  commencement  of  the  action, 
or  at  the  earliest  opportunity  afterwards,  he   inserted  in 
snch   newspaper   or   other   periodical   publication    a  full 
apology  for  the  said  libel,  or  if  the  newspaper  or  periodical 
publication    in   which  the  said  libel  appeared  should  be 
ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or 
periodical  publication  to  be  selected  by  the  plaintiff  in  such 
action ;  .  .  .  and  that  to  such  plea  to  such  action  it  shall  be 
competent  to  the  plaintiff  to  reply  generally,  denying  the 
whole  of  such  plea."     (See  Chadwick  v.  Herapathj  3  C.  B. 
885;  16  L.  J.  C.  P.  104  ;  4  D.  &  L.  653.)     Money  must  be 
paid  into  court  by  way  of  amends  at  the  time  any  plea  under 
8. 2  is  delivered,  or  it  will  be  treated  as  a  nullity  (8  &  9  Vict, 
c.  75,  8.  2) .     Hence  no  other  defence  denying  liability  can 
now  be  joined  with  such  a  plea.     (Order  XXII.  r.  1 ;  and  see 
O'Brim  V.  Clement,  3  D.  &  L.  676 ;  15  M.  &  W.  435  ;  15  L.  J. 
Ex.286;  10  Jur.  395  ;  and  Bany  v.  M'Grath,  It.  E.  3  C.  L. 
576.)    But  the  fact  that  such  a  payment  has  been  made 
must  not  be  mentioned  to  the  jury.     (Order  XXII.  r.  22.) 

There  is  a  difference  between  the  language  of  the  two  sections  as 
to  the  date  at  which  the  apology  must  appear ;  but  they  both  mean 
the  same  thing.    It  will  not  be  sufficient  for  the  defendant  under 
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8.  2  to  plead  that  the  apology  was  inserted  ''at  the  earliest 
opportunity  after  *'  the  commencement  of  the  action,  if  there  was 
an  opportunity  before.  (Per  Keating,  J.,  in  Ravenhill  v.  UpcoU, 
20  L.  T.  288 ;  88  J.  P.  299 ;  and  see  Evening  Neics  v.  Tr^on,  3ft 
Amer.  B.  460.) 

There  appears  to  be  no  English  decision  reported  as  to  what  is» 
and  what  is  not,  ''  gross  negligence  "  in  the  conduct  of  a  newspaper. 
But  in  America  it  has  been  decided  that  the  jury  may  take  into 
consideration  the  hurry  necessarily  incident  to  the  preparation  and 
publication  of  a  daily  newspaper,  as  where  an  article  is  brought 
in  at  the  last  moment  before  going  to  press  (Scripps  v.  Reilly,  3ft 
Mich.  10) ;  but  that  the  excitement  of  an  election  is  no  excuse  for 
negligence.     {Rearick  v.  WUcox,  81  111.  77.) 

But  wholly  apart  from  these  sections,  a  defendant  may 
give  evidence  of  any  apology  or  other  amends  in  mitigation 
of  damages ;  even  though  such  apology  was  not  made  ^'  at 
the  earliest  opportunity  after  the  commencement  of  the 
action."  {Smith  v.  Hairison,  1  F.  &  F.  565.)  Still  a  tardy 
or  reluctant  apology  will  not  avail  the  defendant  much.  A 
retractation  should  be  made  as  publicly  as  the  charge,  and 
as  far  as  possible  to  the  same  persons ;  and  the  defendant 
should  do  his  utmost  to  stop  the  further  sale  of  the  libel. 
The  sufl&ciency  or  insufficiency  of  an  apology  is  peculiarly 
a  question  for  the  jury.  {Risk  Allah  Bey  v.  Johnstone,  18 
L.  T.  620.)  But  a  statement  cannot  be  called  an  apologjv 
unless  it  both  unreservedly  withdraws  all  imputation  and 
expresses  regret  for  having  made  it.  The  defendant  must 
not  try  to  exculpate  himself  or  justify  his  conduct.  (See 
post  J  p.  571.) 

The  apology  should  be  full,  though  it  need  not  be  abject ; 
the  defendant  is  not  bound  to  insert  an  apology  dictated  by 
the  plaintiff;  but  it  must  be  such  as  an  impartial  person 
would  consider  reasonably  satisfactory  under  all  the  circum- 
stances of  the  case.  {Bisk  Allah  Bey  v.  Johnstone^  18  L.  T. 
620.)  The  apologj^  should  be  printed  in  as  conspicuous 
a  place  and  manner  as  the  libel  was.  It  should  be  printed 
in  type  of  ordinary  size,  and  in  a  part  of  the  paper  where  it 
will  be  seen ;  not  hidden  away  among  the  advertisements 
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or  notices  to  correspondents.     (Lafone  v.  Smithy  3  H.  &  N. 
735 ;  28  L.  J.  Ex.  33 ;  4  Jur.  N.  S.  1064.) 

So,  too,  a  defendant  may  now,  with  or  without  any 
apology,  pay  money  into  court  by  way  of  satisfaction  or 
tunends,  at  any  time  between  service  of  the  writ  and  de- 
livering his  Defence,  or  by  leave  of  a  master  at  chambers 
*t  any  later  time.  But  if  such  payment  into  court  be 
made,  no  defence  denying  liability  can  be  pleaded.  (Order 
XXn.  r.  1 ;  and  see  post^  p.  694.) 


VI. — ^Remoteness  op  Damages. 

The  special  damage  alleged  must  be  the  natural  and  pro- 
bable result  of  the  defendant's  wrongful  conduct.  In  some 
cases  it  can  be  shown  that  the  defendant  contemplated  and 
desired  such  result  at  the  time  of  publication :  in  other  cases 
the  result  is  so  clearly  the  natural  and  necessary  consequence 
of  the  libel  or  slander  that  it  may  fairly  be  said  the  defen- 
dant ought  to  have  contemplated  it,  whether  in  fact  he  did 
so  or  not.  But  where  the  damage  sustained  by  the  plaintiff 
is  neither  the  necessary  and  reasonable  result  of  the  defen- 
dant's conduct,  nor  such  as  can  be  shown  to  have  been  in 
the  defendant's  contemplation  at  the  time,  there  the  damage 
will  be  held  too  remote.  Evidence  cannot  be  given  at  the 
trial  of  any  special  damage  which  would  not  flow  from  the 
defendant's  words  in  the  ordinary  course  of  things,  unless 
there  are  special  circumstances  in  the  case  which  show  that 
the  defendant  intended  and  desired  that  result.  It  is  not 
enough  that  his  words  have  in  fact  produced  such  damage, 
unless  it  can  reasonably  be  presumed  that  the  defendant, 
when  he  uttered  the  words,  either  intended  that  such 
damage  should  ensue,  or  ought  to  have  known  that  it  would. 

Illustrations. 

The  defendant  insinuated  that  the  plaintiff  had  been  guilty  of  the  murder  of 
one  Daniel  Dolly ;  the  plaintiff  thereupon  demanded  that  an  inquest  should  be 
^B^  on  Dolly's  body,  and  incurred  expense  thereby.    Held,  that  such  expense 
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was  reooverable  as  special  damage ;  though  it  was  not  compvhory  on  the  plaintiff 
to  have  an  inquest  held. 

Peake  ▼.  Oldham,  Cowp.  275  ;  2  W.  Bl.  960. 
'*  Suppose  that  during  the  war  of  1870,  an  Englishman  had  been  pointed  out 
to  a  Parisian  mob  as  a  German  spy,  and  thrown  by  them  into  the  Seiney  it  could 
not  be  contended  that  one  act  was  not  the  natural  and  necessary  consequence  of 
the  other." 

Mayne  on  Damages,  6th  ed.  p.  497. 
B.  V.  Bums  and  others,  16  Cox,  0.  C.  355. 
The  defendant  said  to  Mr.  Knight  of  his  wife  Mrs.  Knight,  '*  Jane  is  a  noto- 
rious liar  .  .  .  she  was  all  but  seduced  by  a  Dr.  C,  of  Boscommon,  and  I  advise 
you,  if  C.  comes  to  Dublin,  not  to  permit  him  to  enter  your  place.  .  .  .  She  is  an 
infamous  wretch,  and  I  am  sorry  that  you  had  the  misfortune  to  marry  her,  and 
if  you  had  asked  my  advice  on  the  subject,  I  would  have  advised  you  not  to 
marry  her."  Knight  thereupon  turned  his  wife  out  of  the  house,  and  sent  her 
home  to  her  father,  and  refused  to  live  with  her  any  longer,  ffdd,  that  loss  of 
consortium  of  the  husband  can  constitute  special  damage ;  but  that  in  this  case 
the  husband's  conduct  was  not  the  natural  or  reasonable  consequence  of  the 
defendant's  slander.  Secus,  had  the  words  imputed  actual  adultery  since  the 
marriage. 

Lynch  V.  Knight  and  wife,  9  H.  L.  C.  577 ;  8  Jur.  N.  a  724. 
Parkins  etux.Y.ScoUetux.,  I  K.  &C.  163;  31  L.  J.  Ex.  331 ;  8Jur. 
N.  S.  593 ;  10  W.  B.  562 ;  6  L.  T.  394 ;  post,  p.  385. 
Where  the  libel  attacked  the  character  of  both  husband  and  wife  and  the 
declaration  alleged  that  the  wife  fell  ill  and  died  in  consequence  of  it,  evidence  ot 
such  damage  was  excluded  in  an  action  brought  by  the  surviving  husband. 
Guy  V.  Oregon/,  9  C.  &  P.  584. 
A  declaration  alleged  that  the  defendant  falsely  and  maliciously  spoke  of  the 
plaintiff,  a  working  stonemason,  "  He  was  the  ringleader  of  the  nine  hours 
system,"  and  **  He  has  ruined  the  town  by  bringing  about  the  nine  hours  system,'* 
and  * '  He  has  stopped  several  good  jobs  from  being  carried  out,  by  being  the  ring- 
leader of  the  system  at  Llanelly,"  whereby  the  plaintiff  was  prevented  from 
obtaining  employment  in  his  trade  at  LlaneUy.     Held,  on  demurrer,  that  the 
alleged  damage  was  not  the  natural  or  reasonable  consequence  of  the  speaking  oi 
such  words,  and  that  the  action  could  not  be  sustained. 

Miller  v.  David,  L.  B.  9  0.  P.  118 ;  43  L.  J.  C.  P.  84 ;  22  W.  B.  332  ; 
30  L.  T.  58. 
The  plaintiff  was  a  barman.  The  defendant  said  to  the  plaintiff's  employers : 
*  *  You  have  a  barman  in  your  employ  who  has  removed  from  his  landlord's  house, 
leaving  21.  owing  for  a  month's  rent,  and  I  cannot  get  the  money  from  him." 
The  plaintiff  was  thereupon  dismissed  from  his  employment.  Held,  that  the  loss 
of  employment  could  not  reasonably  be  looked  upon  as  a  consequence  of  the 
words  complained  of. 

Speake  v.  Hughes,  (1904)  1  K.  B.  138;  73  L.  J.  K.  B.  172;  89  L.  T.  576. 

The  special  damage  must  be  the  direct  result  of  the 
defendant's  words.  The  jury  may  not  take  into  their 
consideration  any  damage  which  is  produced,  not  so  much 
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by  the  defendant's  words  as  by  some  other  fact  or  circum- 
stance unconnected  with  the  defendant,  such  as  the  spon- 
taneous act  of  a  third  person.  The  defendant's  words  must 
at  all  events  be  the  predominating  cause  of  the  damage 
assigned. 

lUtutti'ations. 

The  defendant  slandered  the  plaintiff  to  his  master  B.    Subsequently  B.  dis- 

ootrered  from  another  source  that  the  plaintiffs  former  master  had  dismissed  him 

for  misconduct.    Thereupon  B.  discharged  the  plaintiff  in  the  middle  of  the  term 

lor  which  he  had  engaged  his  services.     Ildd,  that  no  action  lay  against  th& 

defendant ;  for  his  words  alone  had  not  caused  B.  to  dismiss  the  plaintiff. 

Vf'eara  v.  Wilcock$,  8  East,  1 ;  2  Sm.  L.  C.  553  (8th  ed.). 

As  explained  in  Lynch  v.  Knight  and  tvi/e^  9  H.  L.  C.  590, 600. 

BingliaTTi  caused  a  libel  on  the  plaintiff,  the  proprietor  of  a  newspaper,  to  be 

piinied  by  Hinchdiffe  as  a  placard,  and  distributed  5,000  such  placards.    He  also 

put  the  same  libel  into  a  riyal  newspaper,  the  defendant's,  as  an  advertisement. 

The  plaintiff  sued  both  Bingham  and  Hinchcliffe  as  well  as  the  defendant, 

all^^g  that  the  circulation  of  his  paper  had  greatiy  declined.    The  action 

against  the  defendant  came  on  first,  and  his  counsel  haying  failed  to  prove  the> 

justification  pleaded,  contended  that  the  decline  of  circulation  must  principally 

be  ascribed  to  the  5,000  placards,  not  to  the  advertisement.     Martin,  B.,  whilo 

admitting  that  the  defendant  was  not  liable  for  damage  caused  by  the  placards, 

ruled  that  it  lay  on  the  defendant  to  prove  that  the  damage  sustained  by  tho 

plaintiff  was  in  fact  due  to  the  placard,  and  not  to  the  advertisement.    Verdict 

for  the  plaintiff,  500/.     In  the  action   against  Bingham  and  Hinchcliffe  tho 

plaintiff  recovered  only  40«.    The  500/.  was  probably  due  to  the  justification 

pleaded  and  not  proved. 

Harrison  v.  Pearce,  1  F.  &  F.  567 ;  32  L.  T.  (Old  S.)  298. 
WyaU  V.  Oore,  Holt,  N.  P.  299,  anU,  p.  371. 
The  plaintiff  alleged  that  certain  persons  would  have  recommended  him  to 
X.,  Y.,  and  Z.,  had  not  the  defendant  spoken  certain  defamatory  words  of  him  on 
the  Boyal  Exchange,  and  that  X.,  Y.,  and  Z.  would,  on  the  recommendation  of 
those  persons,  have  taken  the  plaintiff  into  their  employment.  The  plaintiff 
daimed  damages  for  the  loss  of  the  employment.  Such  damages  was  held  too 
nmote,  for  it  was  caused  by  the  non-recommendation,  not  by  the  defendant^a 
words. 

Sierry  v.  Foreman,  2  C.  &  P.  592. 

And  see  Eoey  v.  Felton,  11  0.  B.  N.  S.  142 ;  31  L.  J.  C.  P.  105. 
The  plaintiff  was  a  candidate  for  membership  of  the  Reform  Club,  but  upon  a 
ballot  of  the  members  was  not  elected.  Subsequentiy  a  meeting  of  the  members 
was  called  to  consider  an  alteration  of  the  rules  regarding  the  election  of 
members.  Before  the  day  fixed  for  the  meeting  the  defendant  spoke  certain 
words  concerning  the  plaintiff,  which  *' induced  or  contributed  to  inducing  a 
majority  of  the  members  of  the  club  to  retain  the  regulations  under  which  the 
plaintiff  had  been  rejected,  and  thereby  prevented  the  plaintiff  from  again  seeking 
to  be  elected  to  the  dub."    Held,  that  the  damage  alleged  was  not  pecuniary  or 
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capable  of  being  estimated  in  money,  and  was  not  the  natoral  and  probable 
consequence  of  the  defendant's  words. 

Chamberlain  v.  Boyd,  11  a  B.  D.  407  ;  52  L.  J.  Q.  B.  277  ;  31  W.E. 
572 ;  48  L.  T.  328 ;  47  J.  P.  372. 
In  an  action  of  slander  of  title  to  a  patent,  the  plaintiff  alleged  as  special  damage 
that  in  consequence  of  the  defendant's  opposition,  the  Solicitor-General  refused  to 
allow  the  letters-patent  to  be  granted  with  an  amended  titie,  as  the  plaintiff 
desired.  Held,  that  this  damage  was  too  remote,  being  the  act  of  &e  Solicitor- 
General  and  not  of  the  defendant. 

Haddon  v.  LoU,  15  C.  B.  411 ;  24  L.  J.  C.  P.  49. 

Kerr  v.  Sheddm,  4  0.  &  P.  528. 
Special  damage  alleged,  that  in  consequence  of  the  defendant's  words,  Butler 
would  not  deliver  some  barley  which  the  plaintiff  had  bought  of  him,  except  for 
cosh  on  delivery.  Butier,  being  called,  admitted  in  cross-examination  that  he 
should  have  insisted  on  cash  on  delivery  anyhow,  even  if  the  defendant  had  never 
said  anything  at  all,  and  that  that  was  his  understanding  of  the  contract  between 
himself  and  the  plaintiff.     Hdd,  no  special  damage. 

King  v.  WatU,  8  C.  &  P.  614. 

The  act  of  a  third  party,  if  directly  caused  by  the 
defendant's  language,*  is  not  too  remote,  provided  the  de- 
fendant either  did  contemplate  or  ought  to  have  contem- 
plated such  a  result.  The  defendant  cannot  be  held  liable 
for  any  eccentric  or  foolish  conduct  on  the  part  of  the 
person  he  addressed ;  but  only  for  the  ordinary  and  reason- 
able consequences  of  his  words.  The  fact  that  such  act  is 
in  itself  a  ground  of  action  by  the  plaintiff  against  such 
third  party  is  immaterial. 

Formerly  this  was  much  doubted.     It  was  held  in   Vicart  v. 
Wilcocks,  8  East,  1 ;  2  Sm.  L.  G.  558  (8th  edition),  that  where  the 
plaintiff's  master  was  induced  by  the  slander  to  dismiss  the  plaintiff 
from  his  employ  before  the  end  of  the  term  for  which  they  had 
contracted,  such  dismissal  was  too  remote  to  be  special  damage, 
because  it  was  a  mere  wrongful  act  of  the  master,  for  which  the 
plaintiff  could  sue  him.     The  same  doctrine  was  laid  down  in  Morris 
V.  Latigdale,  2  B.  &  P.  284 ;  and  Kelly  v.  Partington,  5  B.  &  Ad. 
645 ;  8  N.  &  M.  116.     But  this  is  clearly  contrary  to  Davis  v. 
Gardiner,  4  Bep.  16 ;  ante,  p.  854,  and  the  numerous  other  cases 
in  which  loss  of  a  marriage  was  held  to  constitute  special  damage, 
although  the  plaintiff  there  had  an  action  for  breach  of  promise  of 
marriage.     Doubts  were  thrown  on  Vicars  v.  Wilcocks  in  Knight  v. 
Gibbs,  1  A.  &  E.  48 ;  8  N.  &  M.  467 ;  and  in  Green  v.  Button,  2 
C.  M.  &  B.  707 ;  and  it  must  now  be  taken  to  have  been  overroled 
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bj  the  dieta  of  the  law  lords  in  Lifnch  v.  Knight  aiid  ivife^  9 
H.  L.  G.  577»  and  by  the  decision  in  Lumley  v.  Gye,  2  E.  &  B.  216 ; 
22  L.  J.  Q.  B.  468  ;  17  Jur.  827.  It  is  now,  I  think,  clear  law  that 
the  defendant  is  liable  for  any  act  which  it  was  his  obvious  inten- 
tion, or  the  natural  result  of  his  words,  to  induce  another  to 
oommit.  **  To  make  the  words  actionable  by  reason  of  special 
dftmage,  the  consequence  must  be  such  as,  taking  human  nature 
as  it  is  with  its  infirmities,  and  having  regard  to  the  relationship  of 
the  parties  concerned,  might  fairly  and  reasonably  have  been  anti- 
cipated and  feared  would  follow  from  the  speaking  of  the  words." 
(Per  Lord  Wensleydale  in  Lynch  v.  Knight  and  mfe,  9  H.  L.  G. 
p.  600.)  ''If  the  experience  of  mankind  must  lead  any  one  to 
eipect  the  result,  the  defendant  will  be  answerable  for  it."  (Per 
Littledale,  J.^  in  R.  v.  Moore,  8  B.  &  Ad.  188.  And  see  Societe 
Francfiise  des  Aaphaltea  v.  Fairell,  (1885)  Gababe  &  Ellis,  568.) 

Illustrations, 

A  man  may  not  recover  the  same  damages  for  the  same  injury  twice  from  two 
Cerent  defendants ;  but  he  may  recover  from  two  different  defendants  damages 
proportioned  to  the  injury  each  has  occasioned,  and  clearly  where  words  are 
spoken  by  a  defendant  with  the  intent  to  make  a  third  person  break  his  contract 
with  the  plaintiff,  the  fact  that  such  person  did  break  his  contract  with  the 
plaintiff  in  consequence  of  what  the  defendant  said,  may  be  proved  as  special 
damage  against  that  defendant. 

Carrol  v.  Falkiner,  Kerford  &  Box*s  Digest  of  Victoria  Gases,  216. 

If  I  tell  a  master  falsely  that  his  servant  has  robbed  him  and  thereupon  he 
instantly  dismisses  him,  I  must  be  taken  to  have  contemplated  this  as  a  natural 
and  probable  consequence  of  my  act.  But  if  the  master  horsewhips  his  servant 
instead  of  dismissing  him,  this  is  not  the  natural  result  of  my  accusation ;  I 
eoold  not  be  held  liable  for  the  assault  as  special  damage.     See  per  Williams, 

Haddan  v.  Zo«,  15  C.  B.  411 ;  24  L.  J.  0.  P.  60. 
lira.  Scott  charged  Mrs.  Parkins  with  adultery.     She  indignantly  told  her 
husband,  and  he  was  unreasonable  enough  to  insist  upon  a  separation  in  con- 
jsqoence.    Heldj  that  no  action  lay. 

Parkins  et  ux,  v.  ScoU  et  ux.,  1  H.  &  0.  153;    31  L.  J.  Ex.  331 ;   8 

Jut.  N.  S.  593 ;  10  W.  R.  562 ;  6  L.  T.  394 ;  2  P.  &  P.  799. 
Lynch  v.  Knight  and  wife,  9  H.  L.  0.  577 ;    5  L.  T.  291,  ante,  p.  382. 
The  plaintiff  engaged  MdUe.  Mara  to  sing  at  his  concerts ;   the  defendant 
libelled  Mdlle.  Mara,  who  consequently  refused  to  sing  lest  she  should  be  hissed 
and  ill-treated ;  the  result  was  that  the  concerts  were  more  thinly  attended  than 
^7  otherwise  would  have  been,  whereby  the  plaintiff  lost  money.    Hddy  that 
the  damage  to  the  plaintiff  was  too  remote  a  consequence  of  defendant's  words  to 
sustain  an  action  by  the  plaintiff.    It  was,  in  short,  not  so  much  the  result  of 
defendant's  words  oa  of  Mdlle.  Mara's  timidity  or  caprice. 
Ashley  V.  Harrison,  1  Esp.  48 ;  Peake,  256. 
O.L.8.  C  C 
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The  defendant  is  not  answerable  ' '  if ,  in  consequence  of  liis  words,  other  persons 
have  afterwards  assembled  and  seized  the  plaintiff  and  thrown  him  into  a  hone- 
pond  by  way  of  punishment  for  his  supposed  transgression." 

Per  Lord  EUenborough,  C.J.,  in  Vicars  v.  WilcocJcs,  8  ESast,  3. 

It  is  not  essential  that  the  third  person,  whose  act  con- 
stitutes the  special  damage,  should  believe  the  words 
spoken  by  the  defendant,  if  it  is  shown  that  the  words 
spoken  did  directly  induce  the  act.  The  law  is  otherwise 
in  America. 

Illustrations. 

The  plaintiff  and  another  young  woman  worked  for  Mrs.  Enoch,  a  straw  bonnet- 
maker,  and  lived  in  her  house.  The  defendant,  Mrs.  Enoch's  landlord,  who  lived 
two  doors  off,  came  to  Mrs.  Enoch  and  complained  that  the  plaintiff  and  her  fel- 
low lodger  had  made  a  great  noise  and  been  guilty  of  openly  outrageous  conduct, 
adding,  **  No  moral  person  would  like  to  have  such  people  in  his  house.*'  Mrs. 
Enoch  thereupon  turned  them  out  of  her  house,  and  dismissed  them  from  her 
employ,  not  because  she  believed  the  charge  made,  but  because  she  was  afraid  it 
woidd  offend  her  landlord  if  they  remained.  Hefd,  that  the  special  damage  was 
the  direct  consequence  of  the  defendant's  words. 

Knight  v.  Oibhs,  1  A.  &  E.  43 ;  3  N.  &  M.  467. 

And  see  Oilleti  v.  Bullivant,  7  L.  T.  (Old  S.)  490 ;  po9t,  p.  389. 
But  where  the  plaintiff  was  under  twenty-one  and  lived  at  home  with  ber 
father,  and  the  defendant  foully  slandered  her  to  her  father,  in  consequence  of 
which  he  refused  to  give  her  a  silk  dress  and  a  course  of  music  lessons  on  the 
piano  which  he  had  promised  her,  although  he  entirely  disbelieved  the  defendant's 
story,  this  was  held  in  America  not  to  be  such  special  damage  as  will  sustain  the 
action,  on  the  ground  that  such  treatment  by  a  parent  of  his  child  is  not  the 
natural  result  of  a  falsehood  told  him  against  her.     Per  Grover,  J. :    *'  I  do  not 
think  special  damage  can  be  predicated  upon  the  act  of  any  one  who  wholly  dis- 
believes the  truth  of  the  story.    It  is  inducing  acts  injurious  to  the  plaintiff, 
caused  by  a  belief  of  the  truth  of  the  charge  made  by  the  defendant,  that  coo- 
stitutes  the  damage  which  the  law  redresses." 

Anon,y  60  N.  Y.  262. 

And  see  Wilson  v.  Ooity  3  Smith  (17  N.  Y.  R.)  445. 

The  special  damage  must  be  the  direct  result  of  the 
defendant's  words,  not  of  some  one  else's.  If  A.  chooses 
of  his  own  accord  to  republish  the  defendant's  words,  this 
is  A.'s  own  act,  for  the  consequences  of  which  he  alone  is 
liable.     (See  ante,  pp.  170 — 172.) 

But  if  a  republication  by  A.  be  the  natural  or  necessan* 
consequence  of  the  defendant's  publication  to  A.,  or  if  the 
defendant  intended  or  desired  A.  to  repeat  his  words,  the 


J 


REPETITION. 


387 


defendant  is  liable  for  all  the  consequences  of  A/s  repub- 
lication, for  he  directly  caused  it,  A  republication  by  A. 
to  B.  is  not,  however,  considered  in  England  a  necessary 
consequence  of  the  defendant's  publication,  unless  the 
original  communication  made  to  A.  places  A.  under  a  legal 
or  moral  obligation  to  repeat  the  slander  to  B.  And, 
indeed,  if  the  defendant  knew  the  relation  in  which  A. 
stood  to  B.,  he  will  be  taken  to  have  maliciously  contem- 
plated and  desired  this  result  when  he  spoke  to  A.  (Speight 
V.  Gomay,  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501.    See  ante,  p.  171.) 


Thus,  it  may  happen  that  a  person  who  invents  a  lie,  and 
maliciously  sets  it  in  circulation,  may  sometimes  escape  punishment 
altogether.  For  if  I  originate  a  slander  against  you  of  such  a  nature 
that  the  words  are  not  actionable  per  se,  the  utterance  of  them  is  no 
ground  of  action,  unless  special  damage  follows.  If  I  myself  tell  the 
story  to  yoar  employer,  who  thereupon  dismisses  you,  you  have  an 
action  against  me ;  but  if  I  only  tell  it  to  your  friends  and  relations, 
and  no  pecuniary  damage  ensues  from  my  own  communication  of  it 
to  any  one,  then  no  action  lies  against  me,  although  the  story  is  sure 
to  get  round  to  your  master  sooner  or  later.  The  unfortunate  man 
whose  lips  actually  utter  the  slander  to  your  master  is  the  only  person 
that  can  be  made  defendant ;  for  it  is  his  publication  alone  which 
is  actionable  as  causing  special  damage. 

It  is  clear  law  that  when  the  repetition  of  a  slander  is  spontaneous 
and  nnauthorised,  when  it  is  the  voluntary  act  of  a  free  agent,  the 
origmator  of  the  slander  is  not  answerable  for  any  mischief  caused 
by  its  repetition.  {Holwood  v.  Hopkins^  Cro.  Eliz.  787.  And  see 
Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796  ;  RtUherford  v.  Evans, 
4  C.  &  P.  74 ;  Tunnicliffe  v.  Moss,  8  G.  &  E.  88 ;  Parkins  et  ux.  v. 
ScotX  et  ux.,  1  H.  &  C.  158 ;  81  L.  J.  Ex.  881 ;  8  Jur.  N.  S.  598 ; 
Dixon  V.  Smith,  5  H.  &  N.  450 ;  29  L.  J.  Ex.  125 ;  Bateman  v. 
LyaU,  7  C.  B.  N.  S.  688.)  In  Riding  v.  Smith,  1  Ex.  D.  94 ;  45 
L.  J.  Ex.  281 ;  24  W.  R.  487 ;  84  L.  T.  500,  it  is  true  Kelly,  C.B., 
expressed  a  "  hope  that  the  day  will  come  when  the  principle  of 
Ward  V.  Weeks,  and  that  class  of  cases,  shall  be  brought  under 
&6  consideration  of  the  Court  of  last  resort ; "  but  Pollock  and 
Hnddleston,  BB.,  upheld  that  decision.  And  in  Clarke  v.  Morgan, 
38  L.  T.  S54y  Lindley,  J.,  expressly  states  his  opinion  that  the 
decisions  in  Ward  v.  Weeks  and  Parkins  v.  Scott  have  been  in  no 
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way  overruled  by  Riding  v.  Smith  and  Evans  v.  Harries,  1  H.  &  N. 
261 ;  26  L.  J.  Ex.  81. 

It  is  only  in  cases  where  the  words  are  not  actionable  per  se  that 
the  rule  as  to  the  remoteness  of  damages  inflicts  this  apparent 
hardship  upon  the  plaintiff  when  he  sues  the  originator  of  the 
slander ;  for  where  the  words  are  actionable  per  se,  and  in  all  cases 
of  libel,  the  jury  find  the  damages  generally,  and  will  punish  the 
author  of  the  falsehood  with  due  severity ;  although,  of  course,  the 
judge  will  still  direct  them  not  to  take  into  their  consideration  any 
damage  which  ensued  from  a  repetition  by  a  stranger.  {Ruthefford 
V.  Evans,  4  C.  &  P.  74  ;  Tunnicliffe  v.  Moss,  8  C.  &  K.  88.) 

When,  however,  the  first  publisher  either  expressly  or  impliedly 
requests  or  procures  the  republication,  he  directly  causes  all  damage 
that  flows  from  the  republication ;  the  second  publisher  is  really 
his  agent,  for  whose  act  he  is  liable.  So,  wherever  the  original 
publication  to  A.  places  A.  under  a  legal  or  moral  obligation  to 
repeat  the  defendant's  words,  such  repetition  is  clearly  the  natural 
consequence  of  the  defendant's  communication  to  A. 

In  America  the  judges  in  one  or  two  cases  appear  to  carry  this 
doctrine  further,  and  seem  to  lay  down  the  rule  that  wherever  the 
repetition  is  innocent  (that  is,  I  presume,  not  malicious,  and  on  a 
privileged  occasion),  the  originator  must  be  liable  for  all  consequential 
damage  caused  by  the  repetition ;  for  else,  it  is  said,  the  person 
injured  would  be  without  a  remedy.  He  cannot  sue  the  person 
repeating  the  slander,  as  the  repetition  is  privileged ;  therefore  he 
must  be  able  to  sue  the  first  publisher  for  the  damage  caused  by  his 
own  publication,  and  by  the  innocent  repetition  as  well.  '^  Where 
slanderous  words  are  repeated  innocently,  and  without  an  intent  to 
defame,  as  under  some  circumstances  they  may  be,  I  do  not  see  why 
the  author  of  the  slander  should  not  be  held  liable  for  injuries 
resulting  from  it  as  thus  repeated,  as  he  would  be  if  these  injuries 
had  arisen  directly  from  the  words  as  spoken  by  himself."  (Per 
Beardsley,  J.,  in  Keenholts  v.  Becker,  8  Denio,  N.  Y.  852 ;  and  see 
Terwilliger  v.  Wands,  17  N.  Y.  B.  68.)  But  it  is  strange  to  make 
the  liability  of  one  man  depend  on  the  absence  of  malice  in  another. 
8uch,  at  all  events,  is  not  the  law  of  England ;  it  by  no  means 
follows  with  us  that  because  the  repetition  is  privileged  or  innocent 
it  is  therefore  the  natural  and  necessary  consequence  of  the  prior 
publication.  In  Parkins  v.  Scott  {ante,  p.  886),  the  repetition  was 
clearly  innocent,  yet  no  action  lay  against  the  original  defamer. 
Mrs.  Parkins  was  in  fact  held  to  have  no  remedy.  (See  Chsrk  v. 
Chambers,  8  Q.  B.  D.  827 ;  47  L.  J.  Q.  B.  427 ;  26  W.  R.  618;  88 
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L.  T.  454 ;  BasseU  v.  Elmore,  48  N.  Y.  R.  661,  567 ;  Titus  v.  Swmner, 

44  N.  Y.  R  266.) 

lUtutrations. 

The  plaintiff  ''was  in  commiinication  of  marriage  witih  J.  S.,  who  was  seised 
in  fee  of  land  worth  200/.  per  annum."  The  defendant  spoke  words  to  the 
plaintiff's  seryant  imputing  nnchastity  to  the  plaintiff ;  *'  and  by  reason  of  these 
wQidB  she  lost  her  marriage."  Held,  that  no  action  lay,  because  the  words  were 
not  ^ken  to  J.  S. 

Holwood  y.  ffopkiuB,  (1600)  Cro.  Eliz.  787. 
Weeks  was  speaking  to  Bryoe  of  the  plaintiff,  and  said,  "  He  is  a  rogue  and  a 
swindler;  I  know  enough  about  him  to  hang  him."    Bryce  repeated  this  to 
Bryer  as  Weeks*  statement.    Bryer  consequently  refused  to  trust  the  plaintiff. 
HMj  that  the  judge  was  right  in  nonsuiting  the  plaintiff :  for  the  words  were 
not  actionable  per  se,  and  the  damage  was  too  remote. 
Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796. 
A  groom  in  a  passion  caUed  a  lady's-maid  **  a  whore."    A  lady,  hearing  the 
groom  had  said  so,  refused  to  afford  the  lady's-maid  her  customary  hospitality. 
Hdd,  that  no  action  lay,  for  the  groom  had  never  spoken  to  the  lady. 
Clarke  v.  Morgan  (1877)  38  L.  T.  354. 

Diicon  Y.  Smith,  5  H.  &  N.  450 ;  29  L.  J.  Ex.  125 ;  ante,  p.  362. 
G.  proposed  the  plaintiff  as  a  member  of  a  dub.  The  defendant,  a  member, 
on  the  day  of  election  told  G.  that  the  plaintiff  was  leading  an  immoral  life. 
G.  nevertheless  voted  for  the  plaintiff.  There  was  no  evidence  that  the  defendant 
spoke  to  any  other  member,  yet  the  plaintiff  was  blackballed.  Judgment  for 
the  de&ndant,  as  the  special  damage  was  not  the  result  of  the  words  proved  to 
bave  been  spoken  by  the  defendant. 

Walklin  v.  Johns,  (1891)  7  Times  L.  R  292. 
Argent  v.  Donigan,  (1892)  8  Times  L.  B.  432. 
The  defendant  said  of  the  plaintiff,  a  veterinary  surgeon,  in  the  White  Lion 
pablio-house  at  Bamet,  "  He  does  not  know  his  business."  No  one  then  in  the 
pahlio>house  ceased  to  employ  the  plaintiff  in  consequence ;  but  some  others 
did,  to  whom  the  circumstance  was  reported.  Held,  that  the  defendant  was  not 
liaUe  for  the  loss  of  their  custom. 

Hirst  V.  Goodwin,  3  F.  &  F.  257. 
Buiher/ord  v.  Evans,  4  0.  &  P.  74. 
Tannidiffe  v.  Moss,  3  0.  &  K.  83. 
The  plaintiff  was  governess  to  Mr.  L.'s  children ;   the  defendant  told  her 
blher  that  she  had  had  a  child  by  Mr.  L. :  the  father  went  straight  to  Mr.  L. 
uid  told  him  what  the  defendant  had  said.    Mr.  L.  thereupon  said  that  the 
pUintiff  had  better  not  return  to  her  duties,  for  although  he  knew  that  the 
charge  was  perfectly  false,  still  for  her  to  continue  to  attend  to  his  children 
Yoold  he  injurious  to  her  character  and  unpleasant  to  them  both.     Held,  that 
the  repetition  by  the  father  to  Mr.  L.,  and  his  diamisBal  of  the  plaintiff,  were 
both  the  natural  consequences  of  the  defendant's  publication  to  the  father. 
GilUU  V.  BulUvant,  (1846)  7  L.  T.  (Old  S.)  490. 
Fawles  v.  Bowen,  3  Tiff.  (30  N.  Y.  E.)  20. 
H.  told  Mr.  Watkins,  that  the  plaintiff,  his  wife's  dressmaker,  was  a  woman 
of  inmiorBl  character.    Mr.  Watkins  naturally  informed  his  wife  of  this  charge, 
^  she  ceased  to  employ  the  plaintiff.    Held,  that  the  plaintifTs  loss  of 
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Mn.  Watkins'  custom  was  the  natural  and  necessary  conseqaenoe  of  the 
defendant's  communication  to  Mr.  Watkins. 

Derry  y.  EancUey,  16  L.  T.  263. 
The  defendant  uttered  a  slander  consisting  of  a  false  imputation  upon  the 
chastity  of  the  plaintiff  (an  unmarried  woman)  in  the  presence  of  her  mother. 
The  mother  repeated  it  to  the  plaintiff,  who  repeated  it  to  the  man  to  whom  she 
was  engaged  to  be  married,  and  he  broke  off  the  engagement  in  conaequeoce. 
There  was  no  evidence  that  the  defendant  authorised  or  intended  the  repetition 
of  the  slander,  or  that  he  knew  of  the  plaintiffs  engagement.  HM,  tiiat  the 
special  damage  was  too  remote,  and  that  therefore  no  action  lay.  (This  decision 
was  prior  to  the  Slander  of  Women  Act«  1891.) 

Speight  v.  Oos^iay,  (1891)  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501 ;  7  Times 
L.  B.  239. 

Ecklin  T.  Little,  (1890)  6  Times  L.  B.  366. 
A  police  magistrate  dismissed  a  trumped-up  charge  brought  by  the  plaintiff, 
a  policeman,  and  added :  **  I  am  boimd  to  say,  in  reference  to  this  charge  and  a 
similar  one  brought  from  the  same  spot  a  few  days  ago,  that  I  cannot  beUeve 
William  Kendillon  on  his  oath."  This  observation  was  duly  reported  to  the 
Commissioners  of  Police,  who  in  consequence  dismissed  the  plaintiff  from  the 
force.  Lord  Denman  held  that  the  dismissal  was  special  damage  for  which  the 
defendant  would  have  been  liable,  if  the  action  had  lain  at  all :  for  he  must  have 
known  that  such  a  remark  would  certainly  be  reported  to  the  oommiasionerB, 
and  would  most  probably  cause  them  to  dismiss  the  plaintiff.  Nonsuit  on  the 
ground  of  privilege. 

Kendillon  v.  Malthy,  Car.  &  Marsh.  402. 
The  defendant,  a  passenger  on  board  a  steam-packet,  complained  to  the  captain 
that  the  plaintiff,  the  third  officer,  had  been  guilty  of  misconduct  towards  one  of 
the  lady  passengers.     On  the  arrival  of  the  vessel  at  Jamaica,  the  captain  reported 
this  charge  to  the  marine  superintendent  of  the  company  there,  who  reported  it 
to  the  directors  at  the  chief  office  of  the  company  in  London,  who  dismissed  the 
plaintiff  from  the  service  of  the  company.    The  plaintiff  sought  leave  to  issue  a 
writ  to  be  served  on  the  defendant,  who  resided  in  Jamaica.    None  of  the  above 
cases  were  cited  to  the  Court.    Leave  was  refused,  on  the  ground  that  the  case 
did  not  come  within- the  words  of  the  repealed  rule.  Order  XL  r.  I  ;  but  Bnun- 
well,  L.  J.,  intimated  that  in  his  opinion  the  alleged  special  damage  was  too  remote, 
differing  from  Denman,  J.,  in  the  Court  below. 

Bree  v.  MarescaiiXy  7  a  B.  D.  434 ;  50  L.  J.  Q.  B.  676 ;  29  W.  B. 

858 ;  44  L.  T.  644,  765. 

If  I  make  an  oral  statement  to  the  reporter  of  a  newspaper,  intending  and 

desiring  him  to  insert  the  substance  of  it  in  the  paper,  I  am  liable  for  all  the 

consequences  of  its  appearing  in  print,  although  I  never  expressly  requested 

the  reporter  to  publish  it. 

Bond  V.  Douglas,  7  C.  &  P.  626. 

B.  V.  Lovett,  9  C.  &  P.  462. 

Adams  v.  Kelly,  By.  &  Moo.  157. 

B.  V.  Cooper,  8  a  B.  533  ;  15  L.  J.  Q.  B.  20a 
But  if  I  write  you  a  private  letter  containing  a  libel  on  A.,  and  you  make  a 
copy  of  it  which  you  send  to  a  newspaper  to  be  published  to  all  the  world, 
without  my  leave,  and  in  a  way  which  I  could  not  have  anticipated,  then  this 
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republication  is  your  own  unlawful  act,  for  the  oonflequences  of  which  you  alone 
are  liable.    I  must  pay  damages  only  for  the  publication  to  you. 
Per  Best,  O.J.,  5  Bing.  402,  405. 

The  damage  must  of  course  have  accrued  to  the  plaintiff 
and  not  to  some  one  else.  A  loss  which  has  resulted  to  A. 
in  consequence  of  the  defendant's  having  defamed  B.,  is 
too  remote  to  constitute  special  damage  in  any  action 
brought  by  B.  Whether  A.,  who  has  himself  suflfered  the 
damage,  can  sue,  depends  upon  the  closeness  of  the  rela- 
tionship between  A.  and  B.  If  A.  is  B.'s  master,  A.  may 
perhaps  have  an  action  on  the  case  per  quod  servitium  amisit. 
If  A.  is  B.'s  husband,  then  it  is  clear  law  that  the  husband 
may  sue  for  any  special  damage  which  has  accrued  to  him 
through  the  defamation  of  his  wife.  {Post^  p.  529.)  But  a 
wife  cannot  recover  for  any  special  damage  which  words 
spoken  of  her  have  inflicted  on  her  husband.  (Harwood 
eiux.  v.  Hardwick  et  t^.,  (1668)  2  Keble,  387.) 

This  rule  pressed  very  harshly  upon  married  women ;  for  before 
the  Married  Women's  Property  Act  there  was  hardly  any  special 
damage  which  they  could  suffer.  Their  earnings  were  their  hus- 
bands' ;  so  was  their  time.  Lord  Wensleydale,  in  Lynch  v.  Knight 
and  icife,  9  H.  L.  G.  597,  even  doubted  if  loss  of  cotisortium  of  her 
husband  was  such  special  damage  as  would  sustain  an  action  of 
slander  by  a  wife.  Loss  of  the  society  of  her  friends  and  neighbours 
clearly  is  not.  The  only  special  damage,  in  fact,  which  a  married 
woman  living  with  her  husband  could  set  up  was  loss  of  hospitality. 
And,  even  in  conceding  her  this,  the  judges  seem  to  be  straining  the 
law,  for  her  husband  was  bound  to  maintain  her:  so  that  such 
gratuitous  entertainment  was  really  a  saving  to  the  husband's 
pocket.  But  in  Davies  v.  Solomon,  L.  R.  7  Q.  B.  112;  41  L.  J. 
Q.  B.  10;  20  W.  E.  167;  25  L.  T.  799,  the  judges  declined  to 
scrutinise  too  nicely  into  such  matters ;  and  no  doubt  the  loss  is 
really  the  wife's.  Her  friends  would  supply  her  with  better  and 
other  food  than  that  which  the  law  compels  her  husband  to  afford 
her.  Thb  operation  of  the  Married  Women's  Property  Acts,  and  the 
Slander  of  Women  Act,  1891,  has  lessened  the  hardship.  In  some 
cases  the  difficulty  might  perhaps  have  been  obviated,  had  the 
husband  sued  alone.  (See  Coleman  et  ux,  v.  Harcotirt,  1  Lev.  140 ; 
jwtt,  p.  584.) 
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niustraticns. 

A  brother  cannot  sue  for  slander  of  his  sister. 

Suhhaiyar  y.  Krietnaiyar  and  another,  I.  L.  B.,  1  Madras,  383. 
Nor  a  son  for  slander  of  his  deceased  father. 

LuckuiMey  Rowji  v.  Hurhun  Nursey  ajid  others y  L  L.  H.,  5  Bom.  580. 
If  one  partner  be  libelled,  he  cannot  recover  for  any  special  damage  which  has 
occurred  to  the  firm. 

Solomons  and  others  v.  Medex,  1  Stark.  191. 

Jlobinson  ▼.  Marchant,  7  Q.  B.  918  ;  15  L.  J.  Q.  B.  134;  10  Jar.  156. 
Similarly,  if  the  firm  be  libelled  as  a  body,  they  cannot  jointly  recover  for  any 
private  injury  to  a  single  partner ;  though  that  partner  may  now  recover  his 
individual  damages  in  the  same  action. 

Haythom  v.  Lawion,  3  0.  &  P.  196. 

Le  Fanu  v.  Malcolmson,  I  H.  L.  C.  637;  8  Ir.  L.  E.  418;    13  L.  T. 

(Old  S.)  61. 

Where  words  actionable  per  se  were  spoken  of  a  married  woman,  she  was 

allowed  to  recover  only  20«.  damages ;  all  the  special  damage  which  she  proved 

at  the  trial  was  held  to  have  accrued  to  her  husband,  and  not  to  her :  he  ought, 

as  the  law  then  stood,  to  have  sued  for  it  in  a  separate  action. 

Dengate  and  wife  v.  Gardi^ier,  4  M.  &  W.  5 ;  2  Jur.  470. 
SavUle  et  ux,  v.  Sweeny ,  4  B.  &  Ad.  514 ;  1  N.  &  M.  264. 
And  other  cases,  post,  p.  534. 
A  declaration  by  husband  and  wife  alleged  that  the  defendant  falsely  and 
maliciously  spoke  certain  words  of  the  wife  imputing  incontinence  to  her, 
whereby  she  lost  the  society  of  her  neighbours,  and  became  iU  and  unable  to 
attend  to  her  necessary  affairs  and  business,  and  her  husband  incurred  expense 
in  curing  her,  and  lost  the  society  and  assistance  of  his  wife  in  his  domestic 
affairs.    Held,  that  the  declaration  disclosed  no  cause  of  action. 

Allsop  and  wife  v.  Allsop,  (1860)  5  H.  &  N.  534 ;  29  L.  J.  Ex.  315;  6 

Jur.  N.  S.  433 ;  8  W.  E.  449 ;  36  L.  T.  (Old  S.)  290. 
Approved  in  Lynch  v.  Knight  and  wife,  9  H.  L.  C.  577. 


CHAPTER  XIV. 


INJUNCTIONS. 


iNJimcTiONS  granted  in  actions  of   defamation  may  be 
divided  into  two  classes : — 

I.  Injunctions  granted  after  verdict,  or  at  the  final 

hearing. 
n.  Injmictions  granted  on  an  interlocutory  application 
before  or  without  any  verdict. 


I.  Injunctions  granted   after    Verdict  or  at  the  Final 

Hearing. 

After  a  verdict  in  his  favour,  the  plaintiff  often  applies  to 
the  judge  at  the  trial  to  grant  an  injunction  to  restrain  any 
farther  publication  of  what  a  jury  has  found  to  be  an 
actionable  libel  or  slander.  He  is  entitled  to  claim  protec- 
tion in  the  future  as  well  as  damages  for  the  injury  done 
him  in  the  past.  And  if  the  judge  sees  reason  to  appre- 
hend any  repetition  of  the  publication  which  would  be 
injurious  to  the  plaintiff,  he  vdll  grant  the  injunction.  So, 
if  the  action  be  tried  by  a  judge  without  a  jury,  and  the 
judge  decides  in  favour  of  the  plaintiff,  he  will  on  the  same 
principle  grant  an  injunction  in  addition  to  or  in  lieu  of, 
damages. 

Illustrations. 

The  plaintiff  and  the  defendant  were  rival  railway  signal  manuiactui'ers. 
T^  both  invented  practically  the  same  improvement ;  but  the  defendant  was 
the  fiiBt  to  patent  it.  The  plaintiff  subsequently  petitioned  for  a  patent,  but 
^u  refused  as  being  too  late.  Thereupon  the  defendant  published  an  advertise- 
ment announcing  that  **  Saxby's  application  was  cancelled  by  the  Crown  on  the 
ground  of  piracy  from  Easterbrook."  The  plaintiff  claimed  damages  1,000/., 
And  an  injunction  to  restrain  the  defendant  from  publishing  libels  against  the 
plaintiff  of  the  like  nature  and  description.    The  jury  awarded  forty  shillings 
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damages,  and  Lord  Coleridge,  C.J.,  granted   a  perpetual  injunction.     The 
Divisional  Court  decided  that  he  had  full  power  so  to  do. 

Saxhy  v.  Easterbrook,  (1878)  3  C.  P.  D.  339 ;  27  W.  R.  188. 
Joseph  and  Josiali  Thorley  were  each  entitled  to  manufacture  "  Thorley*s 
Food  for  Cattle,**  both  possessed  the  secret  of  its  composition,  and  manufactored 
the  same  article.  Yet  the  executors  of  Joseph  advertised  that  they  **  alone 
possessed  the  secret  for  compounding  that  famous  condiment,*'  and  that  Josiah 
and  the  company  whose  manager  he  was,  were  *'  seeking  to  foist  upon  the  public 
an  article  which  they  pretend  is  the  same  as  that  manufactured  by  the  late 
Joseph  Thorley.**  Malins,  V.-C,  refused  to  grant  an  injunction  on  an  interlocu- 
tory application ;  but  granted  it  at  the  final  hearing,  and  his  decision  was 
upheld  by  the  Court  of  Appeal. 

Thorley's  CatUe  Food  Co.  v.  MasMm  (interlocutory),  6  Ch.  D.  582;  46 
L.  J.  Ch.  713. 

(Before  Malins,  V.-C.)  14  Ch.  D.  763  ;  28  W.  E.  295  ;  41  L.  T.  542. 

(C.  A.)  14  Ch.  D.  781 ;  28  W.  E.  966;  42  L.  T.  851. 

And  see  JamM  v.  James,  L.  E.  13  Eq.  421 ;  41  L.  J.  Ch.  253;  26 
L.  T.  568. 
Mr.  Ghmdy  owned  two  patents  for  manufacturing  cotton  belting ;  the  plaintifib 
were  formerly  his  agents.  An  injunction  was  granted  by  Pearson,  J.,  in  1883, 
to  restrain  the  plaintiffs  from  selling  the  belting  of  other  manufacturers  as  that 
of  Gandy.  Subsequently  Gandy  inserted  an  advertisement  in  the  British  Trade 
Journal,  complaining  that  unprincipled  persons  were  imitating  his  belting,  and 
misleading  the  public,  stating  that  the  above  injunction  had  been  granted,  and 
that  he  had  reason  to  believe  that  the  plaintiffs  stiU  continued  to  sell  a  large 
quantity  of  other  belting  as  his.  North,  J.,  granted  an  injunction  with  costs 
against  both  Gandy  and  the  publisher  of  the  British  Trade  Journal,  and  also 
ordered  Gandy  to  pay  500^.  damages. 

Kerr  v.  Qaiidy,  (1886)  3  Times  L.  E.  75. 
Where  the  plaintiff  in  a  trade-mark  case  failed  on  all  points  but  one,  and 
afterwards  published  a  **  caution'*  to  the  trade,  which  stated  the  effect  of  the 
judgment  so  far  as  it  was  in  his  favour,  but  omitted  all  allusion  to  the  parts  of 
the  judgment  in  the  defendant's  favour.  North,  J.,  held  the  report  unfair,  and 
granted  an  injunction  restraining  its  circulation,  with  5^.  damages  and  costs. 

Hayward  &  Co,  v.  Baywardtk  Sons,  34  Ch.  D.  198;  56  L.  J.  CL287; 

35  W.  E.  392  ;  55  L.  T.  729. 

The  defendants  issued  a  circular  to  the  secretaries  of  all  co-operative  societies, 

urging  them  not  to  purchase  goods  from  the  plaintiffs  and  to  do  aU  they  oould 

to  discourage  others  from  dealing  with  them.    Held,  that  this  was  actionable, 

and  should  be  restrained  by  injunction. 

Pink  V.  Federation  of  Trades  Unions,  (1892)  67  L.  T.  258. 

Jenkinson  v.  Neild,  (1892)  8  Times  L.  E.  540. 

Trollope  &  Sotis  v.   London  Building    Trades    Federation,  (1895) 
72  L.  T.  342 ;  11  Times  L.  E  228,  280. 

Same  v.  Same,  (1896)  12  Times  L.  E.  373. 

Leathern  v.  Craig  and  others,  (1899)  2  Ir.  E.  667. 
An  injunction  will  in  some  cases  be  granted  to  restrain  the  imauthorised  use 
of  a  man*s  name. 

Bouth  v.  Webster,  (1847)  10  Beav.  561. 
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WaUer  v.  Aahton,  (1902)  2  Ch.  282 ;  71  L.  J.  Oh,  839 ;  61  W.  E.  131  ; 

87  L.  T.  196. 
lAoyd^s  Bank,  Ltd,  y.  Boyal  British  Batik,  Ltd.,  (1903)  19  Times  L.  E. 

548,  604. 
But  see  DockrellY.  Dougall,  (1898)  78  L.  T.  840 ;  (1899)  80  L.  T.  556. 

Where,  however,  the  words  are  not  actionable  per  sCy  it  is 
submitted  that  the  plaintiff  will  not  be  entitled  to  any 
injunction  until  he  has  established  a  complete  cause  of 
action.  "  Damages  and  injunction  are  merely  two  different 
forms  of  remedy  against  the  same  wrong ;  and  the  facts 
which  must  be  proved  in  order  to  entitle  a  plaintiff  to  the 
first  of  these  remedies  are  equally  necessary  in  the  case  of 
the  second."  (Per  Lord  Watson,  in  White  v.  Mellin^  (1896) 
A.  C,  at  p.  167.)  Hence,  whenever  special  damage  is  an 
essential  part  of  the  cause  of  action,  special  damage  must 
be  proved  before  the  plaintiff  can  obtain  either  damages  or 
an  injunction. 

In  some  cases  of  slander  and  in  all  actions  on  the  case  for 
slander  of  title,  words  disparaging  goods,  &c.,  special  damage  in 
the  strictest  sense  of  the  term  {Le.,  as  defined  in  the  last  chapter, 
omte,  p.  853)  is  a  necessary  part  of  the  cause  of  action.  Until  such 
special  damage  has  arisen  the  defendant  has  committed  no  tort 
and  the  plaintiff  has  no  cause  of  action.  A  mere  apprehension  of 
future  damage  will  not  suffice ;  the  plaintiff  can  recover  no  damages 
unless  special  damage  has  actually  accrued. 

Can  the  plaintiff,  however,  in  any  such  case  obtain  an  injunction 
to  prevent  damage  accruing  ?  Although  at  first  sight  this  might 
appear  desirable,  it  is  difficult  to  see  how  the  plaintiff  can  be 
entitled  to  any  remedy  when  his  cause  of  action  is  still  incomplete. 
In  actions  for  personal  defamation  whenever  the  words  are  action- 
able per  se^  the  plaintiff  need  show  no  special  damage ;  he  has  a 
good  cause  of  action  without  it ;  and  in  such  actions,  therefore,  an 
injunction  will  be  readily  granted,  if  the  Court  can  see  that  the 
repetition  of  the  words  will  clearly  injure  the  plaintiff  in  the  way 
of  his  profession  or  trade.  But  where  special  damage  is  essential 
to  the  cause  of  action  different  considerations  apply. 

Take  for  instance  the  case  of  White  v.  Mellin,  (1895)  A.  C.  154 ; 
W  L.  J.  Ch.  808  ;  43  W.  R.  358  ;  72  L.  T.  884.  There  the  plaintiff 
^eged  that  the  defendant's  words  had  disparaged  the  goods  which 
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he  manufactared ;  and  special  damage  therefore  was  a  necessaiy 
part  of  the  cause  of  action.  No  special  damage  had  in  fact 
occurred ;  yet  the  plaintiff  contended  that  though  it  was  necessary 
to  allege  and  prove  special  damage  in  an  action  of  this  kind  in 
order  to  recover  damages,  it  was  not  necessary  to  do  either  in  order 
to  entitle  the  plaintiff  to  an  injunction, — that  it  was  enough  if  the 
words  were  proved  to  be  false  and  published  without  just  occasion 
or  excuse,  and  were  calculated  to  injure  the  plaintiff's  business  if 
their  further  publication  was  not  restrained.  But  the  House  of 
Lords  decided  the  contrary,  holding  that  **  if  special  damage  was 
necessary  to  the  maintenance  of  the  action,  and  special  damage 
was  not  shown,  a  tort  in  the  eye  of  the  law  would  not  be  disclosed,, 
and  no  injunction  would  be  granted."  (Per  Lord  Herschell,  L.C., 
at  p.  168.)  *'  In  order  to  constitute  disparagement  which  is,  in  the 
sense  of  the  law,  injurious,  it  must  be  shown  that  the  defendant's 
representations  were  made  of  and  concerning  the  plaintiff's  goods  ; 
that  they  were  in  disparagement  of  his  goods  and  untrue ;  and 
that  they  have  occasioned  special  damage  to  the  plaintiff.  Unless 
each  and  all  of  these  three  things  be  established,  it  must  be  held 
that  the  defendant  has  acted  within  his  rights  and  that  the  plaintiff 
has  not  suffered  any  legal  injuiia.''    (Per  Lord  Watson,  at  p.  167.) 

The  only  conclusion  to  be  drawn  from  these  and  other  obser- 
vations in  the  judgments  in  Tiliite  v.  Mellin,  is  that  in  all  cases  of 
slander  where  the  words  are  not  actionable  per  se,  and  in  all  actions 
on  the  case  for  words  causing  damage,  whether  spoken  or  written, 
special  damage  must  be  proved  before  the  plaintiff  can  obtain 
either  damages  or  an  injunction.  There  is,  however,  one  passage 
in  Lord  Watson's  judgment  which  leans  the  other  way : — '*  The 
onus  resting  upon  a  plaintiff  who  asks  an  injunction,  and  does  not 
say  that  he  has  as  yet  suffered  any  special  damage,  is  if  anything 
the  heavier,  because  it  is  incumbent  upon  him  to  satisfy  the  Court 
that  such  damage  will  necessarily  be  occasioned  to  him  in  the 
future  "  (p.  167).  This  is  the  passage  which  the  Master  of  the 
Bolls  subsequently  described  in  Dunlop  Pneumatic  Tyre  Co,,  Ltd. 
V.  Maison  Talbot  and  others,  (1904)  20  Times  L.  B.  at  p.  581,  as 
''  the  high  water  mark  in  favour  of  the  plaintiffs  upon  this  point " ; 
and  if  taken  alone  it  certainly  favours  the  contention  that  in  some 
cases  a  Court  may  grant  an  injunction  before  special  damage  has 
actually  accrued. 

The  next  decision  on  the  subject  was  also  in  the  House  of  Lords 
(Royal  Baking  Powder  Co.  v.  Wright  Crossley  A  Co.,  (1900)  18 
B.  P.  C.  95 ;  ante,  p.  80) ;  and  the  observations  of  the  Lords  are 
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equally  strong  and  clear.    Here  again  the  defendants*  words  had 

caused  the  plaintiffs  no  special  damage  which  the  law  could  recognise, 

and  the  Court  refused  to  grant  an  injunction.     **  To  support  such 

an  action  it  is  necessary  for  the  plaintiffs  to  prove     .     .     .     that 

they  have  suffered  special  damage  thereby.    The  damage  is  the 

gist  of  the  action,  and  therefore,  according  to  the  old  rules  of 

pleading,  it  must  be   specially  alleged  and  proved."     (Per  Lord 

Davey,  at  p.  99.)     "  The  plaintiff  must  prove  two  things :  first, 

that  the  libel  was  maliciously  published  ;  and,  secondly,  that  specific 

money  damage  has  resulted  from  it.     If  either  of  these  ingredients 

be  absent  the  action  must  fail.'^    (Per  Lord  James  of  Hereford,  at 

p.  101.)     **  The  action,  then,  being  one  of  trade  libel,  it  must,  in 

order  to  succeed,  comply  with  the  conditions  stated  in  White  v. 

MeUin  ((1895)  A.  G.  154).     As  I  read  that  decision,  the  essential 

ground,   the  gist,   of  the  action  in  a  trade  libel  case  is  special 

damage,  done  maliciously.     Unless  the  plaintiff  has  in  fact  suffered 

loss  which  can  be  and  ib  specified,  he  has  no  cause  of  action.     The 

fact  that  the  defendant  has  acted  maliciously  cannot  supply  the 

want  of  special  damage,  nor  can  a  superfluity  of  malice  eke  out  a 

ease  wanting  in  special  damage."     (Per  Lord  Bobertson,  at  pp. 

I(y2,  103.)     **  There  is  a  class  of  cases,  of  which  this  is  one,  the 

true   legal    aspect    of  which,   however  they  may   be    described 

technically,  is  that  they  are  actions  for  unlawfully  causing  damage. 

The  damage  is  the  gist  of  the  action,  and,  however  much  the  thing 

complained  of  may  be  the  subject  of  animadversion,  it  gives  no 

right  to  an  action  in  a  court  of  law  unless  damage  is  proved." 

(Per  Lord  Halsbury,  L.C.,  at  p.  104.) 

This  question  was  also  much  discussed  both  in  the  Commercial 
Court  and  the  Court  of  Appeal  in  Dunlop  Pneumatic  Tyre  Co.,  Ltd. 
V.  Maison  Talbot  and  others,  (1903)  20  Times  L.  R.  88 ;  (1904)  lb.  579. 
In  that  case  the  defendants'  manager  had  written  in  reply  to  an 
inquiry  from  a  customer  that  neither  the  plaintiffs  nor  any  other  com- 
pany except  the  defendants  could  supply  anyone  with  a  particular 
kind  of  tyre,  as  the  defendants  alone  had  the  right  to  import  such  tyres 
into  England.  No  special  damage  resulted  from  this  statement  as 
the  customer  in  spite  of  it  ordered  and  obtained  the  tyres  in 
question  from  the  plaintiffs.  The  plaintiffs  applied  for  an  injunction, 
which  Walton,  J.,  granted  in  spite  of  the  observations  in  White  v. 
MeUin,  supra  (the  case  of  Royal  Baking  Powder  Co.  v.  Wright 
Crossley  dt  Co.,  supra,  was  not  cited  to  his  Lordship).  The  learned 
judge  "  thought  that  where,  as  in  the  present  case,  damage  would 
^  the  natural  and  direct  result  likely  to  follow,  and  so  highly 
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probable  that  it  might  be  properly  described  as  imminent,  an 
injunction  would  lie  "  (at  p.  90),  although  no  damage  bad  as  jet 
occurred.  On  appeal  the  Court  expressed  no  opinion  as  to  the 
point  under  discussion  but  dissolved  the  injunction,  and  directed 
judgment  to  be  entered  for  the  defendants,  on  the  ground  that  there 
was  no  malice  on  their  part. 

lUvstration. 

The  defendant,  who  owned  the  copyright  of  a  picture  by  Millais,  issaed  a 
circular  threatening  proceedings  against  all  persons  who  bonght  copies  of  the 
plaintiff's  magazine,  containing  a  woolwork  pattern,  which  the  defendant 
wrongly  deemed  to  be  an  infringement  of  his  copyright.  The  plaintiff  brought 
an  action  for  an  injunction  and  also  for  damages.  He  failed  to  prove  that  he 
had  sustained  any  appreciable  damage ;  therefore  the  Court  of  Appeal  refused  to 
grant  him  any  injunction. 

Dicks  V.  Brooks,  (1880)  lo  Ch.  D.  22 ;  49  L.  J.  Ch.  812  ;  29  W.  R.  87 ; 
43  L.  T.  71. 

n.  Injunctions  granted  on  an  Interlocutory  Application 

before  or  without  any  Verdict. 

The  Court  has  also  power  to  grant  an  interim  injunction 
in  cases  of  libel  and  slander.  {Bonnard  v.  Perrymany  (1891) 
2  Ch.  269 ;  60  L.  J.  Ch.  617 ;  89  W.  R.  435  ;  65  L.  T.  506; 
Hemann  Loog  v.  Bean,  26  Ch.  D.  306 ;  53  L.  J.  Ch.  1128 ; 
32  W.  R.  994 ;  51  L.  T.  442.)  And  this  jurisdiction  is  not 
confined  to  words  affecting  a  trade  or  business.  (Monson  v. 
Tussauds,  Limited,  (1894)  1  Q.  B.  671 ;  63  L.  J.  Q.  B.  454; 
70  L.  T.  335.)  But  this  Jurisdiction  is  "  of  a  delicate 
nature;  it  ought  only  to  be  exercised  in  the  clearest  cases." 
(Per  Lord  Esher,  M.R.,  in  Covlson  v.  Coulson,  (1887)  3 
Times  L.  R.  846 ;  approved  by  Lopes  and  Davey,  L.JJ.,  in 
Monson  v.  Tussauds,  Limited,  supra.)  Thus,  the  Court  ought 
not  to  interfere  by  way  of  injunction  on  an  interlocutory 
application : 

(i)  Unless  the  words  are  so  clearly  libellous,  that  if  a 
jury  found  them  not  to  be  libellous,  the  Court  of  Appeal 
would  set  the  verdict  aside  as  unreasonable.  {Coulson  v. 
Coulson,  supra  ;  Bonnard  v.  Perryman,  supra  ;  Newton  v.  Amal- 
gamated Musicians'  Union,  (1896)  12  Times  L.  E.  623; 
Lloyd's  Bank,  Limited  v.  Royal  British  Bank,  Limited,  (1908) 
19  Times  L.  R.  548.) 
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(ii)  If  the  words  are  such  that  a  jury  might  properly  find 
them  to  be  a  fair  comment  on  a  matter  of  public  interest. 
(Armstrong  and  others  v.  Armit  and  otJiers,  (1886)  2  Times 
L.  K.  887.) 

(iii)  If  the  words  are  such  that  a  jury  might  properly 
find  them  to  be  a  fair  and  accurate  report  of  a  judicial  pro- 
ceeding. (Champion  £  Co.j  Liviited  v.  Biimingham  Vinegar 
Brewery  Co.,  Limited,  (1893)  10  Times  L.  R.  164.) 

(iv)  If  the  occasion  of  publication  be  privileged ;  the 
Court  will  not  (except,  perhaps,  in  the  plainest  cases)  try 
the  issue  of  malice  or  no  malice  on  affidavit.  {Quartz  Hill 
Gold  Mining  Co.  v.  Beall,  20  Ch.  D.  501 ;  51  L.  J.  Ch.  874 ; 
30  W.  R.  583 ;  46  L.  T.  746.) 

(v)  Where  the  defendant  has  pleaded  or  intends  to  plead 
a  justification,  unless  the  Court  is  satisfied  that  there  is  no 
reasonable  prospect  that  the  defendant  will  succeed  at  the 
trial  in  proving  his  words  true.  (Bonnard  v.  Peii-yman,  supra.) 
(vi)  Unless  there  is  some  evidence  that  the  defendant 
intends  to  continue  the  circulation  of  the  words  complained 
of.  (Per  Jessel,  M.R.,  in  20  Ch.  D.,  at  pp.  608,  509  ;  and 
see  Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.,  at  p.  195 ;  51 
L.  J.  Ch.  629 ;  30  W.  R.  693 ;  46  L.  T.  243.) 

(vii)  Unless  it  be  established  that  irreparable  or  very 
serious  injury  v^ill  in  all  probability  result  to  the  plaintiff, 
if  the  circulation  of  the  libellous  statements  be  allowed  to 
continue.  {Mogul  Steamship  Co.  v.  M'Gregor,  Gow  d  Co., 
15  Q.  B.  D.  476  ;  54  L.  J.  Q.  B.  450 ;  Salomons  v.  Knight, 
(1891)  2  Ch.  294 ;  60  L.  J.  Ch.  743 ;  39  W.  R.  506 ;  64 
L.  T.  589.)  "If  the  injury  done  to  the  plaintiff  can  be 
ftilly  compensated  for  in  damages,  the  Court  ought  not  to 
interfere  by  an  inteiim  injunction  to  restrain  the  publication 
of  the  libel  until  the  trial  of  the  action."  (Per  Mathew,  J., 
in  Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B.,  at  p.  677.) 

(viii)  Where  the  plaintiff  has  by  delaying  the  proceeding 
or  by  other  conduct  disentitled  himself  to  such  relief. 
{Monsm  V.  Tussauds,  Liviited,  (1894)  1  Q.  B.  671.)  An 
irUerim  injunction  must  always  be  applied  for  promptly. 
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The  law  is  the  same  in  Ireland.  {Punch  v.  Boyd  and 
othersj  16  L.  R.  Ir.  476.  The  decision  in  Hammersmith 
Skating  Rink  Co.  v.  Dvhlin  Skating  Rink  Co.j  10  Ir.  R.  Eq. 
285,  is  no  longer  followed.) 

"  Prior  to  the  Common  Law  Procedure  Act,  1854,  no  Court  could 
grant  any  injunction  in  a  case  of  libel.     The  Court  of  Chancery 
could  grant  no  injunction  in  such  a  case,  because  it  could  not  try  a 
libel.    Neither  could  Courts  of  Common  Law  until  the  Common 
Law  Procedure  Act  of  1864,  because  they  had  no  power  to  grant 
injunctions.     Whether  they  had  power  to  grant  an  interlocutory 
injunction  after  1854  I  think  doubtful.    As  a  matter  of  practice 
they  never  did.     The  Judicature  Act  of  1873,  s.  25,  sub-s.  8,  confers 
a  larger  jurisdiction  to  grant  injunctions  than  existed  before.    It 
says,  '  A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver 
appointed  by  an  interlocutory  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  tbs^ 
such  order  should  be  made.'  "     (Per  Lopes,  L.J.,  in  Monson  v. 
Tussavds,  Limited,  supra.)    It  is  under  this  section  that  orders 
now  are  made,  sections  79  and  82  of  the  Common  Law  Procedure 
Act,  1854,  being  repealed  by  the  Statute  Law  Revision  Act,  1888 
(46  &  47  Vict.  c.  49). 

lUuatrations. 

Where  a  circular  was  sent  by  one  shareholder  to  his  brother-shareliolders,  con- 
taining statements  as  to  the  financial  position  of  the  company  which  vere  not 
positively  proved  to  be  untrue,  and  inviting  all  the  shareholders  to  take  some 
joint  action  with  reference  to  the  company,  it  was  held  that  though  the  Court 
had  jurisdiction  to  grant  an  interlocutory  injunction  restraining  the  publication, 
yet  it  would  not  do  so  when  the  circular  was,  as  here,  primd  facie  a  privileged 
commimication. 

Quartz  Hill  Gold  Mining  Co.  v.  Bmll,  20  Ch.  D.  501 ;  51  L.  J. 
Ch.  874 ;  30  W.  E.  683 ;  46  L.  T.  746. 

A  member  of  a  friendly  society  issued  to  persons  not  members  of  the  society 
circulars  containing  inaccurate  statements  as  to  the  financial  condition  of  the 
society.  Kay,  J.,  on  motion,  granted  an  injunction  to  restrain  "  the  farther 
issuing  of  this  circular,  or  any  other  circular  or  letter  containing  faUe  or  inaeettrate 
representations  as  to  the  credit  or  financial  condition  of  the  said  society.** 

Hill  V.  Hart  Davies,  21  Ch.  D.  798 ;  61  L.  J.  Ch.  845 ;  31 W.  B.  22. 

In  a  subsequent  case.  Cotton,  L.  J.,  questioned  the  power  of  the  learned  judge 
to  insert  in  his  order  the  words  printed  above  in  italics. 

Liverpool  Household  Stores  v.  Smithy  37  Ch.  D.  at  p.  182. 

The  plaintiff  dismissed  one  of  his  managers,  the  defendant,  from  his  emploji 
who  thereupon  went  about  among  the  plaintiff's  customers,  making  oral  state- 
ments reflecting  on  the  solvency  of  the  plaintiff,  and  advised  some  of  them  not 
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to  pay  the  plaintiff  for  machines  which  had  been  supplied  through  himself. 
The  plaintiff  brought  an  action  to  restrain  the  defendant  from  making  state- 
ments to  the  customers  or  any  other  person  or  persons  that  the  plaintiff  was 
about  to  stop  payment,  or  was  in  difficulties  or  insolvent,  and  from  in  any 
manner  slandering  the  plaintiff  or  injuring  his  reputation  or  business.  No 
special  damage  was  proved  ;  but  it  was  held  both  by  Pearson,  J.,  and  the  Court 
of  Appeal,  that  the  Court  has  jurisdiction  to  restrain  a  person  from  making 
sLmderous  statements  calculated  to  injure  the  business  of  another  person,  and 
that  this  jurisdiction  extends  to  oral  as  well  as  written  statements,  though  it 
requires  to  be  exercised  with  great  caution  as  regards  oral  statements,  and  that 
in  the  present  case  an  injunction  ought  to  be  granted. 

Hermann  Loog  v.  Bean,  26  Ch.  D.  306 ;  53  L.  J.  Ch.  1128 ;  32  W.  B. 

994 ;  51  L.  T.  442  ;  48  J.  P.  708. 

The  coopers  of  Cork  and  Limerick,  who  made  butter-firkins  by  hand,  were 

mndi  annoyed  at  the  plaintiff's  starting  a  manufactory  near  Limerick  for 

making  similar  firkins  by  machinery ;  and  they  induced  the  butter  merchants  of 

Limerick  to  print  and  widely  distribute  a  ** Notice  to  Farmers"  stating  that 

Ihey  would  not  purchase  any  butter  packed  in  machine-made  firkins,  as  they 

fomid  them  *'  to  be  most  injurious  to  the  keeping  qualities  of  butter,"  to  the 

great  injury  of  the  plaintiffs  business.     The  Queen's  Bench  Division  in  Ireland 

granted  an  injunction  to  restrain  the  publication  of  this  notice. 

Punch  V.  Boyd  and  others,  16  L.  R.  Jr.  476. 

A  newspaper  article,  commenting  on  alleged  irregularities  in  the  Ordnance 

Department  of  the  War  Office,  whereby  defective  guns,  &c.  had  been  supplied  to 

the  nation  and  accepted  without  sufficient  trial,  asserted  that  the  plaintiffs,  a 

gan-manufacturing  company,  had  obtained  contracts  from  Government  officials 

by  corrupt  means.    The  plaintiffs  brought  an  action  for  damages,  and  also 

applied  for  an  injunction  to  restrain  the  editor  and  printer  of  the  paper  from 

hirther  publishing  libellous  matter  of  the  plaintiffs  pending  the  action.    The 

Court  (Lord  Coleridge,  C.J.,  and  Denman,  J.)  refused  the  application,  as  the 

«ttbject-niatter  of  the  article  was  clearly  one  of  great  public  interest,  and  the 

comments  thereon  were  not  proved  to  be  inald  fide. 

Armstrong  and  others  v.  Annit  and  others,  (1886)  2  Times  L.  E.  887. 
The  firm  of  William  Coulson  &  Sons  became  bankrupt,  and  the  plaintiff  pur- 
<:ha8ed  their  business,  goodwill,  and  the  right  to  use  the  name  of  the  firm,  l^ree 
months  afterwards  the  defendants  (another  firm  with  a  similar  name)  issued  a 
circular  in  these  terms :  **  James  Coulson  &  Co.  beg  to  state  that  their  establish- 
ment is  not  in  any  way  connected  with  the  firm  of  William  Coulson  &  Sons,  now 
in  bankruptcy."  The  Court  of  Appeal  dissolved  an  interim  in j imction  which  had 
been  granted  by  the  Divisional  Court.  [The  judgment  of  the  Master  of  the  Bolls 
in  this  case  is  especially  valuable.] 

Coulson  v.  Coulson,  (1887)  3  Times  L.  E.  846. 
The  defendant  having  published  a  document  containing  charges  of  fraud, 
perjury,  and  conspiracy  against  the  plaintiff,  the  plaintiff  brought  an  action  for 
libel,  and  recovered  judgment  for  1,000/.  damages,  of  no  part  of  which  could  he 
obtain  payment.  The  defendant  continued  to  publish  documents  repeating  the 
^une  charges,  and  the  plaintiff  brought  a  second  action  claiming  an  injunction 
and  damages.  Held,  by  North,  J.,  and  by  the  Court  of  Appeal,  that  though  the 
Court  had  jurisdiction  to  grant  an  interlocutory  injunction  to  restrain  further 
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publication  of  the  libel,  there  was  in  this  case  no  reason  to  apprehend  any  aoch 
danger  of  injury  to  the  plaintiff  in  person  or  property  as  to  make  it  right  to  grant 
one. 

Salomons  v.  Knight,  (1891)  2  Ch.  294;   60  L.  J.  Ch.  743;  39  W.  R. 
506 ;  64  L.  T.  d89. 
Subsequently  no  proper  defence  being  pleaded  the  plaintiff  obtained  a  final 
judgment  for  an  injunction,  with  costs. 

S.  C,  (1892)  8  Times  L.  E.  472. 
The  General  Medical  Council,  under  s.  29  of  the  Medical  Act  of  1858  ordersd 
the  name  of  AUinson  to  be  erased  from  the  register  of  recognised  medical 
practitioners,  and  published  the  fact  in  their  proceedings.    AUinson  applied 
unsuccessfully  for  an  order  to  restrain  such  publication. 

AUinson  v.  General  Mediad  Council,  (1892)  8  Times  L.  R  727,  784. 
The  plaintiffs  were  manufacturers  of  pianofortes.  The  secretary  of  a  trades 
union  circulated  amongst  french-polishers,  and  amongst  the  plainti&*  cus- 
tomers, the  statement  that  the  plaintiffs  carried  on  a  '*  pernicious  system  of 
sweating,"  &c.  On  motion  for  an  injunction,  the  defendant  did  not  suggest 
that  he  could  produce  any  further  evidence  at  the  trial  than  that  set  out  in  his 
affidavit ;  and  was  willing  to  treat  the  motion  as  the  trial  of  the  action ;  but  the 
plaintiffs  would  not  consent  to  this  course.  The  Court,  being  satisfied  that  the 
statement  was  false,  granted  an  injunction  to  restrain  its  further  circulation 
until  the  trial. 

Collard  v.  MarshaU,  (1892)  1  Ch.  571 ;  61  L.  J.  Ch.  268;"  40  W.  B. 
473 ;  66  L.  T.  248 ;  8  Times  L.  E.  265. 
A  newspaper  published  reports  and  correspondence  containing  unfavourable 
statements  as  to  the  position  and  solvency  of  a  joint  stock  company,  which 
applied  for  an  injunction  to  restrain  the  publication  of  any  future  articles 
reflecting  unfavourably  upon  it.  Kekewich,  J.,  and  the  Court  of  Appeal 
refused  the  application,  on  the  ground  that  it  was  very  difficult  to  grant  an 
injunction  which  would  not  include  matters  that  might  turn  out  not  to  be  libel- 
lous ;  and  because  if  the  injunction  was  granted  in  terms  to  restrain  what  was 
libellous,  the  question  of  libel  or  no  libel  would  have  to  be  tried  on  affidavit  on 
the  motion  to  commit,  which  would  be  a  most  inconvenient  course. 

Liverpool  Household  Stores  Association  v.  Smith,  37  Ch.  D.  170;  57 
L.J.Ch.85;  36W.R.485;  58L.T,204;  4  Times  L.  E.  28, 93. 
The  defendant  published  in  his  paper,  the  Financial  Observer,  a  gross  libel  on 
the  plaintiff,  who  applied  for  an  interim  injunction  to  restrain  the  circulation  of 
the  paper.  The  defendant  in  his  affidavit  in  answer  swore  that  the  statements 
were  true,  and  that  he  would  be  able  to  prove  them  true  at  the  trial  by  calling 
witnesses  and  by  cross-examination  of  the  plaintiff.  Per  cur,:  **  We  cannot 
feel  sure  that  the  defence  of  justification  is  one  which,  on  the  facts  which 
may  be  before  them,  the  jury  may  find  to  be  wholly  unfounded."  Injunction 
refused. 

Bonnard  v.  Ferryman,  (1891)  2  Ch.  269 ;  60  L.  J.  Ch.  617 ;  89  W.  B. 

435;  65L.T.  506. 

A  retail  trader  was  summoned  for  selling  adulterated  vinegar ;  he  stated  it  wa^^ 

manufactured  by  the  plaintiffs ;  the  case  was  adjourned  for  the  plainti&  to 

appear  and  defend  their  vinegar,  if  they  thought  fit ;  they  did  not  appear  at  the 

adjournment,  and  the  retailer  was  convicted.    A  fair  and  accurate  report  of  these 
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eared  in  the  Qroctri'  Journal.  The  defendanta  (rival  manufac- 
r)  had  this  report  reprinted  on  loose  elips,  which  Qie  travellers 
ig  grocers,  maa^  of  whom  were  coetomers  of  the  plaintifta.  The 
t  (Lord  Coleridge,  C.J.,  and  Henn  Collins,  J.)  dissolved  an 
on  which  had  been  obtained  at  chambers.  At  the  trial  the 
red  201.  damages. 

ipion  A  Co.,  Limited  v.  Birmingham  Vinegar  Brewery  Co.,  Limited, 
93)  10  Times  L.B.  164. 

s  placed  a  wax  figiire  of  the  plaintift  at  the  threshold  of  the- 
orrors,"  and  in  close  proximity  to  images  of  Mrs.  Maybrick, 
^  Lord  Halabury  would  have  granted  an  iTiterim  injimction  to 
libition,  but  for  the  fact  that  the  defendants'  affidavits  showed 
*  their  assertion  that  the  plaintifF  at  one  time  had  through  a 
to  the  exhibition.  Lopes  and  Davey,  L.JJ.,  refused  the 
le  ground  that  the  case  came  within  the  rule  in  Bonntard  v. 

m  V.  Tutmud*.  Limited,  (1894)  I  Q.  B.  671 ;  63  L.  J.  a  B.  4JH ; 
[,.T.  335;  9E.177. 

s  printed  and  circulated  a  large  poster  with  a  black  border, 
b's  Black  List,"  containing  the  names  of  all  the  non-union  men 
I  plaintiffs,  and  of  all  union  men  who  had  disobeyed  the 
r  calling  them  out.  Kekewich,  J.,  granted  an  injunction  to 
Iier  circulation  of  this  "  Black  I^ist,"  on  the  ground  that  its 
\  purely  maUcious  act.  unnecessary  for  the  protection  of  the 
tie  men  whom  they  represented,  actuated  by  ill-will,  and 
ore  the  plaintiffs  and  the  men  who  still  remained  in  their 
mrt  of  Appeal  with  some  hesitation  affirmed  the  decision  of 

■pe  &  Soni  V.  London  Suildiiig  Trades  Federation,  (1895)  73  L.  T. 
;   llTimesL.  B.  228,  280. 
V.  Same,  (1896)  12  Times  L.  R.  373. 
r.  Federation  of  Trades  Unions,  (1892)  67  L.  T.  258. 
m  T.  Craig  and  others,  (1899)  2  Ji.  B.  667. 
nilar  cases  Jeune,  J.,  refused  to  grant  an  interim  injunction. 
.  Apperiey,  91  L.T.  Journal,  386. 
V.  LiUingetont,  ib.  367. 

'endants  placed  the  plaintiff's  name  on  a  black  list,  headed : 
auBicians  have  been  expelled  for  assisting  the  theatrical  manager 
1  his  endeavour  to  crush  the  union.  Please  make  a  mark 
les,  eo  that  if  you  meet  them  you  will  remember  the  reason  of 
but  the  list  was  marked  strictly  private,  and  for  the  use  of 
id  published  only  to  members  of  the  union  to  which  the  plaintiff 
itty,  3,,  refused  to  grant  an  interim  injunction. 
n  v.  Amalyamated  Uusieiant'  E7mon,  (1896)  12  Times  L.B.  623. 
ippeared  in  the  Money  Maker  statiug  that  the  London  and 
u  "  now  in  liquidation."  This  statement  was  wholly  unfounded, 
d  an  interim  injunction  on  an  ce  parte  application. 
H  and  Northern  Sank,  Limited  v.  Qeorge  Newnes,  Limited,  (1699) 
[SmML.B.76. 
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Rival  Manufacturers. 

Where  a  plaintiff  applies  for  an  interim  injunction  before 
the  trial  of  the  action  to  restrain  the  defendant  from  con- 
tinuing to  issue  circulars  or  advertisements,  asserting  that 
the  plaintiff's  goods  are  not  genuine,  or  are  an  infringement 
of  the   defendant's  patent,  copyright,  or  trade  mark,  or 
that  the  plaintiff  is  passing  his  goods  off  as  the  defendant's, 
and  threatening  the  plaintiff  or  his  customers  with  legal 
proceedings,  the  onus  lies  on  the  plaintiff  throughout  to 
prove  malice,  falsity,  and  damage.     See  ant^^  p.  73.     It  is 
for  the  plaintiff  to  prove  that  the  defendant's  statements 
are  false,  and  if  no  mala  fides  is  proved,  so  that  no  damages 
can  be  recovered,  the  Court  will  not  grant  an  injunction. 
If,  however,  in  a  judicial  proceeding  the  defendant's  state- 
ments are  proved  or  admitted  to  be  false  in  fact,  and  there 
is  any  evidence  that  he  intends  to  continue  issuing  them, 
an  injunction  may  be  granted  restraining  any  further  publi- 
cation, which  then  would  necessarily  be  mxildfide.     {BurmU 
V.  Taky  45  L.  T.  743 ;  Anderson  v.  Liebig's  Extract  of  Meat  Co.j 
45  L.  T.  757.) 

Illustrations. 

A  patent,  so  long  as  it  subsists,  is  prima  facie  good ;  but  a  patentee  is  not 
entitled  to  issue  circulars  stating  his  intention  to  institute  legal  proceedings,  in 
order  to  deter  persons  from  purchasing  alleged  infringements  of  his  patent,  if 
he  has  no  bond  fide  intention  to  follow  up  his  threats  by  taking  such  proceed- 
ings, and  the  Court  will  in  such  case  restrain  him  from  any  further  issue  of 
«uch  circulars. 

RoUins  V.  HinJcs,  L.  E.  13  Eq.  356 ;  41  L.  J.  Ch.  358 ;  20  W.  E.  287 ; 

26  L.  T.  56. 
Axmann  v.  Lund,  L.  fi.  18  Eq.  330 ;  43  L.  J.  Ch.  655 ;  22  W.  E.  789. 
WaUon  V.  Trask,  6  Ohio,  531. 
The  defendant,  who  owned  the  copyright  of  a  picture  by  Millais,  issaed  a 
circular  threatening  proceedings  against  all  persons  who  bought  copies  of  the 
plaintiff's  magazine,   containing  a  woolwork  pattern,  which  the  defendant 
wrongly  deemed  to  be  an  infringement  of  his  copyright.    The  plaintiff  brought 
an  action  for  an  injimotion  and  also  for  damages.    He  failed  to  prove  that  he 
had  sustained  any  damage ;  therefore  the  Court  of  Appeal  refused  to  grant  him 
any  injunction. 

Dicka  V.  Brooks,  (1880)  15  Ch,  D.  22 ;  49  L.  J.  Ch.  812  ;  29  W.  R  87; 
43L.T.71. 
The  holder  of  a  patent,  the  validity  of  which  is  not  impeached,  will  not  be 
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letniiied  by  injimction  bom  iwuing  noticea  warning  the  public  ^ainet  pur- 
haamg  ceitam  articlea,  on  the  groand  that  they  are  infriiigementa  of  hia  patent, 
nd  threateDing  legal  proceedings  against  thoae  who  pnichaae  them,  until  it  ie 
(uved  that  his  statements  are  untrue ;  but  as  soon  as  that  is  proved  he  will  be 
Mbained,  as  any  further  issue  of  them  cannot  be  bond  fide, 

SaltT/v.  Brotherhood,  19  Ch.  D.  386;  51  L.  J.  Ch.  233;  SOW.  B. 
279;  4fiL.T.a40;  affirmingthedeciBiouof  Jeasel.U.B.,  lOCh.D. 
514;  49  L.  J.  Ch.  786;  29  W.  E.  9;  43  L.T.366. 
The  ddeodant  company  bad  issued  circulars,  declaring  that  the  plaintiff  was 
rnmgfally  using  the  defendants'  labels  upon  his  jars  of  extract  of  meat,  and 
bmtening  the  plaintiffs  customera  with  legal  proceedings  for  buying  and  le- 
elling  his  jars  bearing  those  labels;  the  plointiS  applied  for  an  injmtction  to 
wttsin  the  defendant  from  iaauing  such  circulare ;  but  the  Court  refused  to  grant 
it,  because  it  was  not  satisfied  that  the  etatcments  complained  of  were  untrue. 
[Chitty,  J.) 

Aixltrton  y.  LiMg'i  Extraet  of  Mtat  Co.,  (1881)  45  L.  T.  767. 
Subsequently  Anderson  issued  new  wrappers  for  hie  meat  jsrs,  with  a  photo- 
gnph  of  Baron  Liebig  and  the  words,  ' '  This  is  the  only  Genuine  Brand."  The 
Brat  company,  whose  brand  was  at  least  as  genuine  as  Anderson's,  thereupon 
ip^iedfor  and  obtained  an  injunction  restraining  him  from  using  such  wrappers, 
■UlKnigb  the  company  had  themselvee  issued  misleading  adTertisemente. 
(ddtty,  J.) 

LiAlg't  Extract  of  Mtal  Co.,  Limited  v.  Andtrion,  (1886)  35  L.  T.  206. 
lie  Court  will  not  grant  an  injunction  to  restrain  the  bond  fide  issue  of  cir- 
ohis,  warning  pereone  that  if  they  buy  of  the  plaintiff  they  will  infringe  the 
dalaiidaut's  patent  and  be  liable  to  proceedings,  unless  a  very  strong  prtTnit /one 
<ue  be  made  out,  t-g.,  by  showing  that  such  publication  is  in  violation  of  an 
uprees  contract  between  the  parties ;  however  much  the  balance  of  confenienoe 
mi?  be  in  favour  of  grouting  it. 

.Societe  Aiiotiymt  del  Mantifaeturet  de  (flaeu  v.  TUghman'B  Patait 
Sand  Blatt  Co.,  (1S83)  25  Ch.  D.  1 ;  63  L.  J.  Ch.  1 ;  32  W.  E.  71 ; 
49L.T.4S1. 
Hie  plaintiffs  were  the  makers  of  "Bainbow  Water  Baieera  or  Elevators,"  and 
Ihsy  oommenced  on  action  for  an  inianction  to  reetrain  the  defendants  from 
»<ting  a  circular  cautioning  the  public  against  the  use  of  such  elevators  as 
^g  direct  infringements  of  certain  patents  of  the  defendants.  The  plaintiffs 
nlneqiiently  gave  notice  of  a  motion  to  restrain  the  issue  of  this  circular  until 
tbe  trial  of  the  action.  The  defendants  then  commenced  a,  cross  action,  claiming 
u  iajnnddon  to  restrain  the  plaintiffs  from  infringing  their  patents.  Held,  by 
Kij^,  1.,  that  OB  there  was  no  evidence  of  mala  fidu  on  the  part  of  the  defen- 
^tt,  they  ought  not  to  be  restrained  from  issuing  the  circular  until  their  action 
^  been  disposed  of,  but  that  they  must  undertake  to  prosecute  their  action 
without  delay. 

Hoiuehold  and  another  v.  Fairbum  and  another,  (1884)  61  L.  T.  498. 
'^  order  was  made  by  Kay,  J.,  on  Kay  8th,  1884,  But  iu  e|ate  of  this 
"ixlsTtaldng,  the  defendants  did  not  proceed  with  their  action  with  due  diligence, 
'^  <ni  April  30th,  1865,  the  plaintiffs  renewed  their  motion,  and  obtained  an 
ujniution  to  restrain  the  defendants  from  issuing  the  circular  complained  of. 
S.  C,  (1886)  2  Beporta  of  Patent  Cases,  HO. 
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The  defendant  obtained,  in  1879,  a  patent  for  folding  window  ecreena.  In 
18S5  (after  six  years'  undisturbed  possession  of  this  patent)  be  issued  a  cireolsr 
calling  attention  to  it,  and  threatening  proceedings  against  all  infiiiigerB.  Hie 
plaintiff,  who  also  made  folding  screens,  commenced  an  action  to  restrain  ihe 
issue  of  this  circular  to  his  customers  and  others.  Then  the  defendant  com- 
menced an  action  against  the  plaintiff  for  infringement.  In  that  action  he  failed. 
The  plaintiff  proved  the  defendant's  patent  invalid.  Still  Bacon,  Y .  -C. ,  held  that 
the  defendant  was  perfectly  justified  in  issuing  the  circular  at  tJie  time  he  did 
so ;  that  there  was  no  evidence  of  any  malice ;  and  he  dismissed  the  action 
without  costs. 

Brauer  v.  Sharp,  3  Reports  of  Patent  Cases,  193. 

Sugg  V.  Bray,  2  R.  P.  C.  241 ;  54  L.  J.  Oh.  132. 
The  plaintiff  appointed  the  defendants  his  sole  agents  for  the   sale  of  his 
mineral  waters  in  Gbreat  Britain.    The  plaintiff  subsequently  terminated  the 
defendants'  agency.    The  defendants  thereupon  issued  circulars  and  advertise- 
ments representing  that  they  were  the  sole  agents  of  the  plaintiff,  and  threaten- 
ing with  legal  proceedings  any  persons  who  should  buy  the  plaintiff's  mineral 
waters  from  or  through  any  other  persons  than  the  defendants.     The  plaintiff 
applied  for  an  interim  injunction  to  restrain  the  issue  of  such  circulars  and 
advertisements.    HM,  that  though  the  defendants  had  misconceived  and  mis- 
stated their  legal  rights  under  the  circumstances,  still  there  was  no  evidence 
that  they  knew  this  or  were  acting  in  bad  faith.    Injunction  refused,  but  without 
prejudice  to  any  fresh  application  in  the  event  of  any  further  advertisements 
being  issued  by  the  defendants. 

Hirechler  v.  HeHz  and  Collingwood,  (1895)  11  Times  L.  IL  466;  99 
L,  T.  Journal,  213. 

Threats  by  a  Patentee. 

In  an  action  to  restrain  threats  of  legal  proceedings 
under  s.  32  of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  no  defence  can  be  based 
upon  the  ground  that  what  the  defendant  did  was  done  bond 
Jicle,  or  that  it  was  done  on  a  privileged  occasion.  {Skinner 
d'  Co.  V.  Shetv  &  Co.,  (1893)  1  Ch.  413  ;  62  L.  J.  Ch.  196; 
41  W.  R.  217 ;  67  L.  T.  696.)  Hence,  in  order  to  obtain 
an  interim  injunction,  the  plaintiff  is  under  no  obligation  to 
prove  malice  in  the  defendant ;  but  he  must  prove  that 
the  defendant's  statements  are  false  :  he  must  establish  at 
all  events  a  primu  facie  case  of  non-infringement.  It  will 
then  be  open  to  the  defendant  to  file  aflSdavits  showing  that 
there  has  in  fact  been  an  infringement.  If  satisfactory 
affidavits  to  that  effect  be  filed,  the  Court  will  not  decide 
the  question  of  infringement  on  that  application ;  but  will 


grant  any  intmm  injunction,  even  though  the 
declines  to  take  legal  proceedings  in  respect  of 
ed  infringement.     {Barney  v.  United  Telephone  Co., 

394  ;  33  W.  R.  576  ;  52  L.  T.  573.)  If,  how- 
reading  the  affidavits  on  both  sides,  the  plaintiff's 
11  so  far  unimpaired  that  if  the  evidence  remains 
it  the  hearing,  it  is  probable  that  he  will  obtain  a 

will  be  entitled  to  an  interim  injunction.  {ChaU 
otjle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995.) 

e  plaintiff  complains  that  the  defendant  Ib  issuing  notices 
mers  tbreatening  them  with  proceedingB  if  they  deal  in 
oods,  and  the  defendant  thereupon  carries  out  his  threat, 
e  plaintiff  or  his  customers  tor  infringing  the  defendant's 

infringement  action,  if  prosecuted  with  due  diligence,  is 

to  any  proceeding  under  s.  32 ;  for  it  lakes  the  case 
)ut  of  the  section.  It  also  prohably  affords  a  defence 
sn  on  the  case  for   damages,  as  it  is  strong  proof  of 

But  it  does  not  follow  that  the  plaintiff  must  Bubmit  to 
ice  of  these  threatening  notices  till  the  trial  of  the  action, 
more  than  mere  general  warnings  against  infringement, 
»in  assertions  that  the  plaintiff  has  in  fact  infringed  the 

patent,  they  may  be  restrained  ae  a  contempt  of  Court 
>.  50"2) ;  lor  Ihey  tend  to  prejudice  the  fair  trial  of  the 
it  action.  (Coats  v.  Chadwick,  (1894)  1  Ch.  347 ;  63 
28;  42  W.  E.  328;  70  L.  T.  228;  8  E.  159;  Goulard 

V.  Liiidmp,  66  L.  T.  50(i ;  4  E.  P.  C.  189  ;  Futee  Vesta 
nt  ami  May,  56  L.  T.  136 ;  4  E.  P.  C.  191 ;  In  re  New 

Exploration  Co..  (1901)  1  Ch.  860;  70  L.  J.  Ch.  855; 
296.)  And  if  such  an  injunction  be  granted,  the  appU- 
t  be  required  to  give  any  undertaking  as  to  damages. 
ViUon,  (1893)  2  Ch.  656  ;  62  L.  J.  Ch.  984;  42  W.  E.  57 ; 
8  ;  3  E.  629.) 

lUiistrationi. 
•  a  priTata  letter  ia  within  the  section ;  therefore,  where  a  threat  had 
,  but  the  defendants  now  admit  that  the  plaintifCe  have  not  infringed 
they  will  be  perpetually  restrained  from  making  or  continuing 
•1  proceedings. 

■i§Ulil  a\id   Baet   Hiding  Cake  Co.  v.   Walerluo,  \ic..  Cake  Vu., 
Ch.  D.  638;  55  L.J.  Ch.  391  ;  34  W.  E.  360;  54  L.  T.  210. 
int  isaued  a  circular  stating  that  the  plaintiff  was  infringing  his 
od  his  patent,  and  threatening  proceeding!  againet  all  persons  who 
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retailed  the  goods  alleged  to  be  infringements.  The  plaintiff  issued  a 
under  s.  32  of  the  46  &  47  Vict.  c.  57,  and  applied  for  an  interim  injxiiic- 
tion.  He  satisfied  the  Court,  on  the  balance  of  evidenoe,  that  he  ins  not 
infringing  the  defendant's  patent.  The  defendant  had  brought  no  action  for 
infringement.  Chitty,  J.,  granted  an  injimction  restraining  the  threats,  so  far 
as  they  related  to  the  patent,  till  trial  or  further  order.  No  order  as  to  IhreatB 
relating  to  the  trade-mark. 

Cdley  V.  Hart,  (1888)  6  Eeports  of  Patent  Cases,  17. 
The  defendant  issued  a  notice  to  the  public  stating  in  general  terms  that  it 
had  come  to  his  knowledge  that  certain  of  his  patents  were  being  infringed,  and 
that  his  solicitor  had  instructions  to  take  proceedings  against  all  infringers. 
The  plaintiff,  who  held  a  patent  for  goods  similar  to  those  in  which  the  defendant 
dealt,  then  commenced  an  action  for  threats.  The  defendant,  four  days  after- 
wards, but  before  the  writ  in  this  action  was  served  on  him,  brought  an  action 
for  infringement,  not  against  the  plaintiff,  but  against  a  Plumbing  Company 
who  retailed  the  plaintiff's  goods.  Held,  that  the  defendant's  action  was  an 
answer  to  an  application  for  an  interim  injunction,  and  further  that,  if  honestly 
prosecuted  with  reasonable  diligence,  it  woiQd  take  the  case  out  of  the  section 
altogether. 

Challender  v.  Royhy  36  Ch.  D.  425  ;  56  L.  J.  Ch.  995;  36  W.  E.  357 ;  57 
L.  T,  734 ;  4  R.  P.  C.  363. 

And  see  antey  pp.  93 — 100. 

Parlia mentary  Ca ndidates . 

By  ss.  1  and  3  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1895  (58  &  59  Vict.  c.  40),  it  is  enacted 
that  *'any  person,  who,  or  the  directors  of  any  body  or 
association  corporate  which,  before  or  during  any  parlia- 
mentary election,  shall  for  the  purpose  of  affecting  the 
return  of  any  candidate  at  such  election,  make  or  publish 
any  false  statement  of  fact  in  relation  to  the  personal 
character  or  conduct  of  such  candidate  "...."  may  be 
restrained  by  interim  or  perpetual  injunction  by  the  High 
Court  of  Justice  from  any  repetition  of  such  false  statement 
or  any  false  statement  of  a  similar  character  in  relation  to 
such  candidate ;  and,  for  the  purpose  of  granting  an  interim 
injunction,  primd  facie  proof  of  the  falsity  of  the  statement 
shall  be  sufficient." 

Note  that  8.  2  ef  this  Act,  which  excuses  the  defendant  "  if  he 
can  show  that  he  had  reasonable  grounds  for  believing,  and  did 
believe,  the  statement  made  by  him  to  be  true,'*  applies  only  to 
criminal  or  ^t^^i-criminal  proceedings  for  ''  such  illegal  practice; '* 
it  does  not  apply  to  an  application  for  an  injunction  under  section  8. 
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is  and  what  ie  not  a  "statement  of  fact"  within 
the  careful  judgment  of  the  late  Baron  Pollock  in  the 
yrough  of  SunderJand  Election  Petition,  (1896)  6  O'M. 
—64.  He  there  lays  down  the  rule  "  that  a  mere 
)  statement  of  the  conduct  of  a  public  man,  although 
espect  of  his  private  life,  is  not  alwsjs,  and  in  many 
y  would  not  be,  a  false  Btatement  of  fact."  This 
approved  by  Buckley,  J.,  in  Ellis  v.  N^ational  Unioit, 
n>  and  others,  (1900)  109  L.  T.  Journal,  493,  who  added : 
i  meant  to  deal  with  statements  of  fact  as  opposed  to 
opinion." 

lUustrationa. 
ppeared  in  a  local  newspaper  during  an  election  to  the  effect 
I  candidate,  who  wae  a  collierj  proprietor,  had  locked  his  men 
for  six  weeks  till  stocks  were  cleared  out,  and  coal  had  reached 
"Then  the  late  member  for  Chesterfield  found  his  '  conscieiice' 
him  to  starve  the  '  poot  miner '  any  longer."  The  defendants 
ragrapb  in  tha  form  of  a  leaflet,  and  distributed  it  among  the 
init  of  Appeal  held  that  this  statement  was  derogatory  to  tha 
ol  character  and  therefore  within  the  Act ;  that  it  was  published 
it  injuring  the  plaintiff  in  the  election ;  and,  as  no  attempt  was 
le  charge  true,  on  injunction  was  granted  to  restrain  the  further 
e  leaflet  "until  the  trialof  the  action,  or  the  election,  whichever 

y\.  EdmuMta  and  others,  (1893)  11  Times  L.  R.  537. 
ry  candidate  caused  to  be  printed  and  circulated  in  the  borough 
[  "Election  Facts  and  Fictions"  in  which  he  accused  his 
iras  an  employer  of  labour,  of  paying  his  men  "wretched 
ted  on  ' '  the  remarkable  difCerences  between  his  practice  in 
I  in  his  own  employ  and  his  precepts  when  preaching  to  the 
ii  people,"  and  asuerted  that  he  ' '  meanly  took  advantage  of  a 
lis  opponent,"  "  sheltered  himself  under  a  Itadical  shuffle,"  that 
■«a  "hitting  below  the  belt."  &c.     Pollock.  B,,  held    that 

were  not  "  statements  of  fact "  in  the  sense  in  which  those 
ided  by  the  Act. 

gl,  (./  Sundtrlaiid  EUclioii  Pttiiioii.  (1890)  j  O'M.  &  H.  53. 
rliomentary  Election  of  1900  a  candidate  published  a  poster  in 
i  falsely  that  his  opponent  was  one  of  a  band  of  "Badical 

are  always  found  on  the  side  of  Britain's  enemies,"  and  who 
summer  of  1899  in  correspondence  with  the  Boers.  Buckley,  J., 
rere  not  statements  of  fact  within  the  meaning  of  the  Act. 
v.  National    Vniun,   Ac,   AttociatioHt   and  othtri,   (1900)   109 
r.  Journal,  493 ;  Timet,  October  3rd,  1900. 

onctions  to  restrain  the  publication  of  words 
•ontempt  of  Court,  see  fost,  Chapter  XX.,  p.  499. 


CHAPTER  XV. 


COSTS. 


If  an  action  of  libel  or  slander  be  tried  by  a  jury,  the 
costs  will  follow  the  event,  unless  the  judge  before  whom 
such  action  is  tried  or  the  Court "  shall  for  good  cause  other- 
wise order.*'  (Order  LXV.  r.  1.)  If  by  any  chance  such 
an  action  be  tried  by  a  judge  alone,  the  costs  are  wholly  in 
his  discretion.  Section  116  of  the  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  does  not  apply  to  actions  of 
libel  or  slander ;  for  no  such  action  can  be  brought  in  the 
County  Court,  except  by  consent  (ss.  56,  64). 

There  is  one  exception  to  the  above  general  rule.  By 
section  1  of  the  Slander  of  Women  Act,  1891,  in  any  action 
for  words  spoken  and  made  actionable  by  that  Act,  "a 
plaintiff  shall  not  recover  more  costs  than  damages,  unless 
the  judge  shall  certify  that  there  was  reasonable  ground  for 
bringing  the  action." 

Section  5  of  the  County  Courts  Act,  1867,  applied  to  all  actions, 
whether  they  could  be  brought  in  the  County  Court  or  not ;  the 
words  of  the  Act  being  wider  than  the  Legislature  intended. 
Formerly  also  the  provisions  of  Lord  Denman's  Act  (8  &  4  Vict. 
c.  24),  8.  2,  applied  to  actions  of  libel  and  slander,  and  therefore  a 
plain tijff  who  recovered  less  than  40«.  damages  could  not  recover  any 
costs  whatever  from  the  defendant,  unless  the  judge  immediately 
certified  on  the  record  that  the  libel  or  slander  was  wilful  and 
malicious.  And  even  if  the  judge  certified  both  that  the  action  was 
one  fit  to  be  tried  in  the  Superior  Court  and  also  that  the  slander 
was  wilful  and  malicious,  so  as  to  take  the  case  out  of  both  the 
County  Courts  Act  and  Lord  Denman's  Act,  still  no  certificate 
could  enable  a  plaintiff  to  get  more  costs  than  damages,  if  he  sued 
for  a  slander  actionable  per  se,  and  recovered  less  than  40<.  For 
the  statute  21  Jac.  L  c.  16,  contained  no  proviso  enabling  a  judge 


emptioD  from  the  imperative  rule  that  a  plaintiff 
ise  for  BlanderouB  words,  aad  recovering  less  than 

"only  so  much  coste  as  the  damages  so  given  or 
t  imto  "  (s.  6) ,  This  statute  was  held  to  appl;  only  to 
le  pa-  le,  and  not  to  actions  of  libel,  of  slander  of 
lum  magnatum,  or  where  the  words  are  actionable 
of  special  damage  alleged.     But  now  the  21  Jac.  I. 

the  3  .^  4  Vict.  c.  24,  s.  2,  sod  the  County  Courts 
II  repealed.  (See  b.  S3  of  the  Judicature  Act,  1876  ; 
in<j,  2  C.  P.  D.  119;  46  L.  J.  C.  P.  230;  25  W.  K. 
m ;  Garnett  v.  Bradley.  3  App.  Cas.  944  ;  48  L.  J. 
.  S.  698  ;  39  L.  T.  261 ;  Ex  parte  Mercers'  Co.,  10 

L.  J.  Ch.  384 ;  27  W.  R.  424.) 
ar  to  Order  LXV.  r.  1  prevails  in  the  Salford 
t  of  Record  (Turner  v.  Heyland,  4  C.  P.  D.  432; 
35  ;  41  L.  T.  556) ;  in  the  Liverpool  Court  of  Passage 
etworth,  4  Q.  B.  D.  871;  48  L.  J.  Q.  B.  484;  27 
L.  T.  411) ;  in  most  Borough  Courts;  and  also  in 
idy  V.  O'Loghlen,  4  L.  R  Ir.  1,  731.)     But  in  the 

London,  the  judge  has  an  unfettered  jurisdiction 
all  V.  Launspach,  (1898)  1  Q.  B.  513;  67  L.  J.  Q.  B. 
S48.) 

given  to  the  judge  hy  s.  5  of  the  Law  of  Libel 
;t,  1888,  to  make  an  order  apportioning  the  costs, 
lore  actions  of  libel  have  been  consolidated  under 
1  no  way  interferes  with  or  affects  the  general  rule 
sase  is  tried  by  a  jury,  the  costs  shall  follow  the 
le  judge  shall  for  good  cause  otherwise  order.  (Per 
lopley  V.  Williavit,  53  J.  P.  822.)  The  provisions  of 
thorities  Protection  Act,  1893,  which  entitle  the 
ertain  events  to  costs  as  between  solicitor  and  client, 
the  power  of  the  judge  for  good  cause  to  deprive  the 
J  of  his  costs.  (Bottock  v.  Ramsey  U.  D.  C,  (1900) 
J  L.  J.  Q.  B.  945  ;  48  W.  R.  254 ;  88  L.  T.  858.) 

7,  if  a  plaintiff  recovers  nominal  damages  for 
(vere  actionable  at  common  law,  he  will  get 
388  the  jadge  or  a  Court  otherwise  orders.  As 
■e  as  the  verdict  is  given,  the  defendant's 
at  once  apply  to  the  judge  to  make  an  order 
:  plaintiff  of  his  costs.    As  a  rule,  such  an 
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order  will  only  be  made  where  "  contemptuous"  damages^ 
such  as  a  farthing  or  a  shilling,  have  been  given,  and  not 
always  then.  There  must  be  some  "good  cause,"  beside 
the  smallness  of  the  damages,  to  give  the  judge  jurisdiction 
to  make  such  an  order ;  something  either  in  the  conduct 
of  the  parties  or  in  the  facts  of  the  case  which,  in  spite  of 
the  finding  of  the  jury,  makes  it  more  just  that  the  costs 
should  not  follow  the  event. 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is 
not  necessarily  that  each  party  should  pay  his  own  costs. 
He   may  for  very  good   cause   order   that  the  successful 
plaintiff  shall  pay  the  defendant's  costs  as  well  as  his  own 
(per  Bramwell,  L.J.,  15  Ch.  D.  at  p.  41 ;  and  see  Myers  v. 
The  Fimincial  News,  (1888)  5  Times  L.  R.  42) ;  and  where  there 
has  been  a  new  trial  the  judge  who  tries  the  case  the  second 
time  may,  in  the  absence  of  any  special  order  by  the  Court 
of  Appeal,  order  that  the  successful  plaintiff  shall  pay  the 
whole  costs  of  both  trials.     {Harris  v.  Petherick,  4  Q.  B.  D. 
611 ;  48  L.  J.  Q.  B.  621 ;  28  W.  R.  11 ;  41  L.  T.  146.) 
But  of  course  such  an  order  would  only  be  made  in  an 
extreme  case,  and  where  the  plaintiff  has  grossly  miscon- 
ducted himself.     (See   Noitnan  v.  Johnson^  29   Beav.  77.) 
A  successful  defendant  may  also  be  deprived  of  his  costs 
(SutcUffe  V.  Smith,  (1886)  2  Times  L.  R.  881 ;  Bostoch  v. 
Ramsey  U.  D.  C,  (1900)  2  Q.  B.  616 ;  69  L.  J.  Q.  B.  945 ; 
48  W.'  R.  254 ;  83  L.  T.  358),  if  there  be  good  cause  {Granville 
iO  Co.  V.  Firth,  (1903)  72  L.  J.  K.  B.  152  ;  88  L.  T.  9).    But 
he  cannot  be  made  to  pay  the  whole  costs  of  the  action  under 
any  circumstances.     (Dicks  v.  Yates,  18  Ch.  D.  76,  85 ;  50 
L.  J.  Ch.  809  ;  44  L.  T.  660 ;  Re  Foster  \.  Great  Western  Rth 
Co.,  8  Q.  B;  D.  at  pp.  521,  522  ;  30  W.  R.  398  ;   Andretc  v. 
Cnvve,  (1902)  1  K.  B.  625  ;  71   L.  J.  K.  B.  439 ;  50  W.  R. 
524 ;  86  L.  T.  720.) 

What  is  *'  good  cause ''  for  making  an  order  that  costs  shall  not 
follow  the  event?  **No  nearer  and  no  closer  definition  can  be 
given  than  that  there  will  be  good  cause,  whenever  it  is  fair  ani 
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len  the  parties  that"  such  an  order  should  be  made. 
^orster  v.  Farqukar,  (1893)  1  Q.  B.  at  p.  567.)  "  The 
}w  the  existence  of  something,  having  regard  either  to 
f  the  parties  or  to  the  facts  of  the  case,  which  makes 
ihat  an  exceptional  order  shoald  be  made  than  that 
Id  be  left  to  the  ordinary  coarse  of  taxation."  (Per 
in  Joneg  v.  Curting,  13  Q.  B.  D.  at  p.  268.)  "  The 
I  plaintiff,  in  an  action  for  libel  or  slander,  recovering 
ig  or  a  shilling  damages  ia  not  of  itself  good  cause  for 
1  of  costs.  'Good  cause'  mast  be  something  more 
ire  smallness  of  damages.  The  amallness  of  the 
vever,  is  an  important  element  to  be  considered,  if 
other  circumstances  which  can  be  taken  into  accoant." 
ith,  L.J.,  in  O'Connor  v.  The  Star  Newspaper  Co.,  Ltd., 

148.)  "Where  a  plaintiff  comes  to  enforce  a  legal 
ire  has  been  no  misconduct  on  hia  part — no  omission 
lich  would  induce  the  Court  to  deprive  him  of  his 
>urt  has  no  discretion,  and  cannot  take  away  the 
it  to  costs.     There  may  be  misconduct  of  many  sorts ; 

there  may  be  misconduct  in  commencing  the  pro- 
ome  miscarriage  in  the  procedure,  or  an  oppressive 
mode  of  conducting  the  proceedings,  or  other  mis- 
h  will  induce  the  Court  to  refuse  costs ;  but  where 
ng  of  the  kind  the  rule  is  plain  and  well  settled,  and 
tated  it"  (Per  Jesse),  M.R.,  in  Cooper  v.  Whittingkam, 
p.  604;  cited  with  approval  by  Brett,  M.B.,  in  Joneg 
I  Q.  B.  B.  at  pp.  265,  268,  and  again  in  O'Connor  v. 
L.  T.  at  p.  147,  as  "  a  good  working  rule,  though  not 
I  one.")  "  '  Good  cause'  really  seems  to  me  to  mean 
lat  exist  facts  which  might  reasonably  lead  the  judge 

the  rule  of  the  costs  following  the  event  would  not 
ice  as  complete  as  the  exceptional  order  which  he 

make.  Now,  to  ascertain  the  existence  of  such  facts, 
•nld  look  in  the  first  place  at  the  result  of  the  action 
',  the  verdict  of  the  jury,  and  he  should  look  also  at 
I  the  parties  to  see  whether  either  of  them  had  in  any 

the  other  unneceaearily  in  the  expense  of  litigation, 
bat  he  should  consider  all  the  facts  of  the  case  so  far 
lar  tact  waa  concluded  by  the  finding  of  the  jury." 

L.J.,  in  Jones  v.  Curling,   13  Q.  B.  D.  at  p.  272.) 

which  increases  the  litigation  and  the  costs,  and 
apOD  the  defendant  a  burden  which  he  ought  not  to 
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bear  in  the  coarse  of  that  litigation,  is  perfectly  good  cause  for 
depriving  the  plaintiff  of  his  costs."    (Per  Lord  Halsbury,  L.G.,  in 
Huxl^ey  v.  West  London  Extension  Ry.  Co.,  14  App.  Gas.  at  p.  32.) 
The  words  "  good  cause  "  embrace  "  everything  for  which  the  party 
is  responsible  connected  with  the  institution  or  conduct  of  the  suit, 
and  calculated  to  occasion  unnecessary  litigation  and  expense." 
(Per  Lord  Watson,  ib.,  at  p.  33.)     **  The  judge  is  not  confined  to 
the  consideration  of  the  defendants'  conduct  in  the  actual  litigation 
itself,  but  may  also  take  into  consideration  matters  which  led  up  to 
and  were  the  occasion  of  that  litigation."     (Per  A.  L.  Smith,  L.J., 
inBostock  v.  Ramsey  U.  D.  C,  (1900)  2  Q.  B.  at  p.  622.)     "  First, 
in  determining  whether  good  cause  exists,  the  judge  must  accept 
the  verdict  as  conclusive  upon  all  matters  of  fact  necessarily  in- 
volved in  it,  however  much  he  may  personally  dissent  from  the 
finding  of  the  jury.     So  long,  however,  as  the  judge  does  not  base 
his  decision  upon  matter  inconsistent  with  the  verdict,  all  other 
matters  outside  the  verdict  are  open  for  his  consideration.     Every- 
thing which  led  to  the  action,  every  circumstance  tending  to  show 
that  the  plaintiff  was  blamable  in  bringing  it,  everything  reflecting 
upon  the  conduct  of  the  parties  in  the  course  of  the  litigation  itself 
{Harnett  v.  Vise,  5  Ex.  D.  307,  see  per  James,  L. J.,  pp.  310,  312) ; 
and  the  judge  is  under  no  obligation  to  give  effect  to  any  special 
reasons  or  views  the  jury  may  have  entertained  or  expressed  in 
giving  their  verdict — such,  for  instance,  as   a  hope  or  recom- 
mendation that  it  may  or  may  not  carry  costs,  unless  such  views 
accord  with  his  own ;  nor  is  the  amount  of  damages  awarded  to  be 
taken  as  a  conclusive  test  upon  the  question  of  '  good  cause,'  though 
it  properly  forms  an  element  for  consideration.    .    .    .   Should 
i;he  jury,  in  an  action  for  an  assault  or  libel,  award  the  plaintiff  an 
ignominious  compensation,  it  would  not  follow  that  as  of  course 
the  judge  ought  to  deprive  him  of  his  costs,  although  he  might 
treat  it  as  an  indication  of  the  opinion  of  the  jury,  in  which  he 
coincided,  that  the  character  of  the  plaintiff  was  worthless,  and 
that  the  action  never  ought  to  have  been  brought,  and  was  there- 
fore oppressive."     (Per  Hawkins,  J.,  in  Roberts  v,  Jones  and  WiUey 
V.  Great  Northern  Ry.  Co.,  (1891)  2  Q.  B.  at  pp.  197,  198.) 

Illustrations. 

Where  an  action  of  libel  was  brought  on  a  private  letter  written  by  a  lady  to 
an  intimate  friend,  and  shown  only  to  the  plaintiff  and  two  others,  and  the 
plamtiff's  own  conduct  had  given  rise  to  the  suspicions  entertained  by  the  writer, 
and  the  jmy  gave  a  yerdict  for  10/.  damages :    Huddleston,  B.,  made  an  older 
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dqiriTing  Itim  of  costa,  and  thie  exercise  ot  his  discration  was  approved  both  in 
tlw  DiviHional  Court  and  in  the  Court  of  Appeal. 

Harnett  t.  Vite  and  wife,  3  Ex.  D.  307  ;  29  W.  E.  7. 
Wbenerer  a  defendant  bjr  his  miBstateniente,  made  under  circuinBtanceB  which 
impose  an  obligation  upon  him  to  be  truthful,  brings  litigation  on  himeelf  and 
leaders  an  action  agtunst  him  reasonable,  there  is  "  good  cause  "  to  deprive  him 
of  cotta. 

Saltliffe  r.  Smith,  (ISStl]  2  Times  L.  B.  881. 
If  the  action  is  unfairly  or  oppreseively  brought,  or  is  unfairly  or  oppreesively 
persisted  in,  good  cause  will  exist  for  depriving  the  plaintiff  of  the  ordinary 
coBts.    Per  Iiord  Esher,  M.E.,  in 

Bamet  v.  Mallby,  (1869)  9  Times  L.B.  207. 
But  bringing  an  action  to  recover  money  which  is.  in  tact,  due  to  the  plaintiff 
cannot  be  said  to  be  oppressive.     Per  I^ird  Eahar,  M.B.,  in 

TheWtIU.,S:c..Dairi/Attodaliony.Hammond.(lS99)5'IimeBli.'B,A96. 
The  mora  fact  that  a  plaintiff  in  an  action  for  unliquidated  damages  claimed 
VXl.  and  only  recovered  50/.  is  no  ground  for  depriving  him  of  costs.  Per  Lord 
E^hec,  M.R.,  in 

Peannaii  v.  Ilaronru  BuTdelt-Coiitts,  (1887)  .1  Times  L.  E.  at  p.  720. 
But  where  a  plaintiff  preferred  an  extravagant  and  an  extortionate  claim, 
BDpported  it  by  fraudulent  statements  and  dishonest  acts,  and  endeavoured  to- 
snbetantiata  it  before  the  jury,  by  evidence  which  they  very  properly  disbelieved, 
the  judge  at  the  trial,  the  Court  of  Appeal,  and  the  House  of  Lords  all  agreed 
that  Qtxm  was  perfectly  good  cause  for  depriving  him  of  his  costs,  although  he 
bad  recovered  iOl.  damages. 

Suzlty  V.  Weit  London  Extemion  Ry.  Co.,  17  Q.  B.  D.  373;  55 
L.  J.  Q.  B.  306 ;  14  App.  Cas.  26 ;  58  L.  J.  Q.  B.  305 ;  37  W .  E. 
625 ;  60  L.  T.  642. 
Where  the  jury  was  apparently  satisfied  that,  though  the  plaintiff  had  not 
been  guilty  ot  any  misconduct  on  the  two  occasions  mentioned  in  the  libel,  he 
bid  been  guilty  of  misconduct  ot  the  kind  alleged  on  many  other  occasions,  and 
bora  an  evil  reputation  in  consequence,  and  ihfTeforf  awarded  him  only  a 
Uithing  damages,  it  was  held  that  there  was  good  cause  for  depriving  the 
pliintift  of  costs. 

Wiiod  V.  Cox,  (1889)  o  Times  L.  E.  272. 
'Where  a  pUintifF  allowed  her  name  to  be  used  by  A.  for  the  purpose  of  raising 
t  political  controversy  and  injuring  A.'s  political  opponents,  and  signed  a  lett^ 
nitten  by  A.,  the  publication  of  which  produced  a  newspaper  warfare,  in  the 
coone  of  which  the  plaintiff  was  libelled,  and  the  jury  awarded  her  one  shilling 
dtnuges,  it  was  held  by  the  Court  of  Appeal  that  there  was  good  cause  for 
vliich  the  judge  at  the  trial  might,  in  the  exercise  of  his  discretion,  deprive  the 
^■intiff  of  costs. 

O'Cojinorv.  The  Star  Neiutpaprr  Co.,  Ld.,  (1893)  68  L.  T.  146;  9  Times 
L.  H.  233. 
[Note,  that  in  this  case  the  late  Lord  Justice  Bowen  expressed  his  private 
apiiiion  that  "  when  one  farthiog  only  is  given  as  damages  tor  a  libel,  there  is 
pn'md  facie  reasonable  ground  for  saying  that  thero  was  no  good  cause  for 
bringing  the  action."  But  the  other  members  of  the  Court  did  not  share  this 
vis*] 
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Letters  or  conversations  written  or  declared  to  be  *'  without  prejudice '*  cazmot 
he  taken  into  consideration  in  determining  whether  there  is  good  cauae  for 
depriving  a  successful  litigant  of  costs. 

Walker  v.  Wihher,  23  a  B.  D.  333 ;  58  L.  J.  Q.  B.  501 ;  37  'WT.  ». 
723. 
The  unsuccessful  defendant  will,  in  ordinary  course  of  taxation,  be  credited 
with  the  costs  which  he  has  incurred  on  any  issue  which  he  won.  (See  pasty 
p.  418).  Hence,  where  a  taxation  on  that  principle  will  meet  the  justice  of  the 
•case,  there  is  no  necessity,  and  therefore  no  good  cause,  for  the  judge  at  tlie 
trial  to  make  any  special  order. 

Jone9  v.  Curling  and  another y  13  Q.  B.  D.  262;  53  L.  J.  Q.  B.  373  ; 
32  W.  R  651 ;  50  L.  T.  349. 

If  the  judge  makes  an  order  under  Order  LXV.  r.  1,  he 
is  not  bound  to  deal  with  the  whole  costs  of  the  action.  Se 
may,  for  good  cause,  deprive  a  successful  party  of  a  portion 
of  his  costs,  leaving  the  rest  of  the  costs  to  follow  the  event. 

IUAi9traticm%. 

The  judge  may  order  a  successful  plaintiff  to  pay  the  costs  occasioned  by  a 
<olaim  for  special  damage  which  he  has  failed  to  substantiate. 

Forder  v.  Farquhar,  (1893)  1  Q.  B.  564 ;  62  L.  J.  Q.  B.  296;  41  W.  B. 
425 ;  68  L.  T.  308 ;  4  B.  346. 
Or  any  costs  unnecessarily  inflicted  on  the  defendant  by  the  sncoesaful 
plaintiff's  conduct  of  the  action. 

RoherU  v.  Jones,  (1891)  2  Q.  B.  194 ;  64  L.  J.  Q.  B.  441. 
Hill  V.  Morris,  (1891)  8  Times  L.  R.  55. 
So,  too,  the  judge  **has  power  to  order  a  successful  defendant  to  pay  sach 
part  of  the  plaintiff's  costs  as  has  been  caused  by  the  defendant's  misconduct  in 
the  action."    Per  Ghannell,  J.,  in 

Andrew  v.  Orove,  (1902)  1  K.  B.  at  p.  628. 
E.g.,  where  the  costs  have  been  increased  by  the  defendants  improperly 
severing  in  their  defences. 

In  re  Isaac,  (1897)  1  Oh.  251 ;  66  L.  J.  Ch.  160 ;  45  W.  B.  262 ;   75 

L.  T.  638. 
Bagshaw  v.  Pimm,  (1900)  P.  148 ;  69  L.  J.  P.  45 ;  48  W.  B.  422 ;  82 
L.  T.  175. 

If  the  judge  at  the  trial  declines  to  make  an  order 
depriving  the  plaintiff  of  his  costs,  there  is  no  appeal  from 
his  decision.  {Moore  v.  aUl,  (1888)  4  Times  L.  R.  738.)  But 
if  he  decides  to  make  an  order  as  to  costs,  then  there 
is  an  appeal  to  the  Court  of  Appeal  on  the  question 
whether  any  '*good  cause  "  existed  upon  which  the  judge 
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discretion.  If  there  was  no  "good 
Eld  no  junBdiction  to  make  any  order  as 
mrt  of  Appeal  will  set  the  order  aside, 
g  which  could  amount  to  "  good  cause," 
ppeal  will  not  interfere  with  the  judge's 
agh  they  do  not  approve  of  the  way  in 
jieed  it.  (Jones  v.  Curling  and  another, 
3  L.  J.  Q.  B.  373 ;  32  W.  E.  651 ;  50 

V.  West  London  Extension  By.  Co.,  14 
L.  J.  Q.  B.  305 ;  37  W.  R.  625 ;  60 


s  before  the  judge  or  the  Court  which  may 
as  afiFording  a  reason  for  disallowinft  coatSr 
afBciency  of  these  considerations  are  matters 
tituted  sole  Brbiters  ;  they  are  acting  within 
their  decisiona  are  final  and  conclusive.  On 
7  give  effect  to  considerations  which  do  nob 
'  within  the  meaning  of  the  rule,  they  exceed 
idiction  ;  and  on  that  ground  their  decisions 
1  review."  {Per  Lord  Wateon  in  Huxley  v. 
m  By.  Co.,  U  App.  Cas.  at  pp.  88,  84.) 
isdiction  to  interfere  with  the  costs,  nnleas 
)r  hia  interference.  The  question  whether 
I  a  matter  of  appeal ;  but  when  there  is  an 
n  for  this  Coort  to  consider  is,  whether  this 
I  was  '  good  cause '  for  depriving  the  plaintiff 
h  the  judge  might  exercise  hia  discretion." 
I.,  in  O'Connor  V.  'I'he  Star  Newipaper  Co., 
.)  "  Whether  or  not  there  was  '  good  cause  * 
t  the  Court  of  Appeal  cannot  bring  the  same 
the  caae  as  the  judge  who  heard  all  the 
e  the  Court  will  be  slow  to  say  there  was  not 
wen,  L.J.,  m  Sutdife  v.  Smith,  (1886)  2  Times 
nch  an  application  the  Coart  of  Appeal  will 
st  ia  right,  and  was  obtained  by  right  and 
not  go  into  the  question  whether  evidence 
'  received,  or  whether  the  direction  to  the 
;.  (Per  Lord  Esher,  M.B.,  in  Wood  v.  Cox, 
t  p.  278.) 

E  B 
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Special  Costs. 

Application  for  any  special  costs,  such  as  those  of  a  special  jury, 
of  a  commission  abroad,  of  photographic  copies  of  the  libel,  or  any 
costs  reserved  to  be  dealt  with  by  the  judge  at  the  trial  {British 
Provident  Association  v.  Bywater^  (1897)  2  Ch.  581 ;  66  L.  J.  Gh. 
787  ;  46  W.  B.  28  ;  77  L.  T.  22),  should  be  made  when  judgment  is 
delivered.  No  order  will  be  made  as  to  such  costs  after  the  judg- 
ment has  been  drawn  up ;  they  must  be  borne  by  the  party  who 
has  incurred  them.  (Ashworth  v.  Outrain,  9  Ch.  D.  483 ;  27  W.  R, 
98 ;  39  L.  T.  441 ;  Executors  of  Sir  Rowland  Hill  v.  Metropolitan 
District  Asylum,  49  L.  J.  Q.  B.  668 ;  43  L.  T.  462 ;  W.  N.  1880, 
p.  98 ;  Davey  v.  Pemberton,  11  C.  B.  N.  S.  629 ;  In  re  St.  Nazaire 
Co.,  12  Ch.  D.  88  ;  27  W.  R.  854 ;  41  L.  T.  110.) 

Costs  of  Separate  Issues. 

The  costs  of  separate  issues,  unless  otherwise  ordered,  do  not 
necessarily  follow  the  event  of  the  whole  action.     Such  costs  follow 
the  event  each  of  its  own  issue.    The  party  in  whose  favour  final 
judgment  is  entered  is  entitled  to  the  general  costs  of  the  action 
but  the  other  party  will  be  entitled  to  the  costs  of  any  issues  found 
for  him.    This  is  what  is  meant  by  the  rule  that  the  word  **  event  '* 
must  be  "read  distributively."     The  general  costs  of  the  action 
will,  however,  be  found,  as  a  rule,  to  exceed  the  costs  of  any 
number  of  issues.    If  the  judge  makes  an  order  giving  a  party  costs, 
"  except  so  far  as  they  have  been  occasioned  or  incurred  by  or 
relate  to  some  particular  issue,"  that  party  will  be  entitled  to  all 
the  general  costs  of  the  action,  minxis  only  the  amount  by  which 
the  costs  have  been  increased  by  such  issue.     Or  the  judge  may 
direct  taxation  of  the  whole  costs  of  the  action  en  bloc,  and  award 
to  one  party  half  or  a  third  or  some  other  proportion  of  the  total 
amount.    (Order  LXV.  r.  2,  as  amended  in  1902.) 

Illustrations. 

If  a  plaintiff  sues  for  several  libels,  or  several  slanders,  or  for  libel,  slander, 
and  assault,  or  any  other  cause  of  action,  and  succeeds  on  one  cause  of  action 
but  fails  on  others,  each  party  is  entitled  to  judgment  witii  costs  on  the  cause  of 
action  which  he  has  won,  without  any  special  order  under  Order  LXV.  r.  1. 

Myers  v.  De/Hes,  5  Ex.  D.  15, 180 ;  49  L.  J.  Ex.  266 ;  28  W.  E.  258. 

406 ;  41  L.  T.  669 ;  42  L.  T.  137. 
Todd  and  others  v.  N,  E.  By.  Co.,  (1903)  88  L.  T.  112. 
But  if  there  be  only  one  cause  of  action,  and  several  issues  raised  conoeming 
it,  then  if  the  plaintiff  recovers  damages  on  any  issue,  he  will  be  entitled  to 
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ich  judgment  vill,  in  the  abeence  of  any  epecial  order,  carry 
al  costa  of  the  action,  leaviiig  the  defendant  the  right  only  to 
f  any  ieeue  which  he  has  won. 

r.  Curling,  13Q.  B.D.262;  53  L.  J.  Q.  B.  373;  32^.  E.651; 
,.  T.  349. 

at  in  Enaction  of  defiunation  both  justifies  and  pleads  privilege, 
first  plea  and  wins  on  the  second,  he  will  be  entitled  to  the 
le  action,  -minut  such  costs  as  the  plaintiff  can  prove  to  have 
y  the  plea  of  justification,  and  by  that  exclusively, 
r  V.  Shoppte,  6  Bing.  N.  C.  131  ;  8  Scott,  273. 
onr.  £u«A,  &£.  &B.  344;  25  L.  J.  Q.  B.  99;  2Jur.  N.  S.  90. 
mv.  ZTtU,  8  a  B.D.  479;  50  L.  J.  Q.  B.  675;'2»  W.  E.  703; 
,.  T.  917. 

V.  Houtton.  (1901)  2  E.  B.  853;  70  L.  J.  E.  B.  902  ;  83  L.  T. 
;  17  Times  L.  E.  683. 

bright,  CrouUy  A  Co.,  86  L.  T.  280 ;  W.  N.  (1902)  M. 
ras  followed  whera  the  jury  found  that  the  worda  were  falee 
idant  had  never  published  them,  and  that  they  were  no  libeL 
n  T.  FaXTfax  &  Wmvar,  8  A.  4  E.  296 ;  3  N.  &  P.  385. 
□nsists  of  two  severable  portions,  each  making  a  separate  charge 
iff,  the  defendant  may  justify  the  one  without  the  other ;  and 
me  by  a  proper  plea  and  succeed  on  it,  ha  will  be  entitled  to 
ag  the  one  charge  true,  though  he  has  to  pay  damages  for  the 
)  defendant  in  such  a  case  foolishly  pleads  that  the  whole  libel 
o  prove  more  than  half  of  it  true,  the  plointifl  will  be  entitled 
ct  in  his  favour,  and  the  defendant  will  be  entitled  to  no  costs 
order,  because  no  issue  has  been  found  for  him. 
\ph  V.  ChanAerlaynt,  17  Q.  B.  331  ;  as  explained  in  Seynolde  v. 
Hs,  3  C.  B.  N.  S.  267  ;  28  L.  J.  C.  P.  26 ;  6  Jur.  N.  S.  365. 
tfendant  pleads  and  proves  that  one  half  of  the  libel  does  not 
iff,  he  will  be  entitled  to  any  co3t«  occasioned  by  that  half  of 
«en  included  in  the  action. 
ommt  V.  Frater,  2  A.  &  E.  643. 

■ial  issues  are  found  in  favour  of  one  party,  and  judgment  is 
d  for  the  other,  neither  party  is  entitled  to  the  coste  of  the 

ime  V.  Bowman,  9  Bing.  667. 

;e  are  not  separate  issues :  so  the  judge  must  be  asked  to  make 

to  these. 

-  V.  F<trquhar,  (1893)  1  Q.  B.  364 ;  62  L.  J.  Q.  B.  296 ;  41  W.  E. 

;  68L.T.308. 


Costs  of  Introductory  Avermentt,  i£c, 

1  plaintiff  is  entitled  to  blB  costs  of  proving  all 
ndacement"  which  were  reasonably  necessary  to 
eaning  of  the  words  complained  of,  or  to  show  the 
iamage  caused  thereby.     "  We  ought  not  to  be  too 
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nice  in  cutting  down  the  plaintiff's  proof  to  the  exact  amount  at 
which,  under  bare  poles,  he  may  conduct  his  vessel  into  port." 
(Per  Tindal,  C.J.,  in  Andr'eivs  v.  Thornton  ^  8  Bing.  at  p.  484.) 

Payment  into  Court. 

Money  cannot  now  be  paid  into  Court  in  any  action  of  libel  or 
slander  without  admitting  the  plaintiff's  cause  of  action ;  no  defence 
denying  liability  can  be  pleaded  at  the  same  time.  (Order  XXII. 
r.  1.)  As  to  payment  into  Court  under  Lord  Campbell's  Act  see  post 
p.  695.  If  t&e  plaintiff  accepts  the  sum  paid  into  Court  in  satisfac- 
tion of  his  claim,  he  must  give  the  defendant  notice  to  that  effect, 
and  may  then  proceed  to  tax  his  costs,  unless  the  Court  or  a  judge 
otherwise  orders,  and  in  case  of  non-payment  he  may  sign  judg- 
ment for  his  costs.  (Order  XXII.  r.  7.)  This  is  the  rule,  even 
where  the  defendant  pays  sixpence  into  Court,  and  the  plaintiff 
accepts  that  sum  in  satisfaction  of  his  claim.  {McSheffrey  v. 
Lanagan,  20  L.  B.  Ir.  528.)  But  a  judge  at  chambers  will  deprive 
the  plaintiff  of  his  costs  if  the  whole  action  was  useless  or  malicious. 
(Broadhurst  v.  WiUey,  W.  N.  1876,  p.  21 ;  Nichols  v.  Evens, 
22  Ch.  D.  611 ;  52  L.  J.  Ch.  888  ;  81  W.  E.  412  ;  48  L.  T.  66.)  H 
the  plaintiff  does  not  accept  the  sum  paid  into  Court,  but  continues 
his  action  for  damages  ultra,  he  will  recover  the  whole  of  his  costs 
of  the  action  should  the  jury  find  a  verdict  for  an  amount  larger 
than  the  sum  paid  into  Court.  If,  on  the  other  hand,  the  verdict 
be  for  an  amount  not  greater  than  the  sum  in  Court,  the  defendant 
will  strictly  be  entitled  to  the  whole  costs  of  the  action  (Lcmgridge  v. 
CampbeU,  2  Ex.  D.  281 ;  46  L.  J.  Ex.  277  ;  25  W.  B.  851 ;  86  L.  T. 
64;  Goutard  v.  Carr,  13  Q.  B.  D.  598,  n.;  58  L.  J.  Q.  B.  55,  467, 
n. ;  82  W.  B.  242).  But  the  judge  in  such  a  case  generally  thinks 
fit  to  make  an  order  that  the  plaintiff  shall  have  his  costs  of  the 
action  up  to  the  time  when  the  money  was  paid  into  Court,  and 
the  defendant  shall  have  only  his  costs  incurred  after  that  time. 
{Buckton  V.  Higgs,  4  Ex.  D.  174 ;  27  W.  E.  808 ;  40  L.  T.  755 ; 
The  William  Symington,  10  P.  D.  1 ;  51  L.  T.  461 ;  Best  v.  Osborne, 
Garrett  d  Co.,  (1896)  12  Times  L.  R.  419 ;  Wagstaffe  v.  BeniUy,{mfi) 
1  K.  B.  124 ;  71  L.  J.  K.  B.  55 ;  85  L.  T.  744 ;  Smith  v.  Northleach 
E.  D.  C,  (1902)  1  Ch.  197;  71  L.  J.  Ch.  8;  50  W.  E.  104;  85 
L.  T.  449.) 

*  Counterclaim. 

It  is  seldom  that  there  is  a  counterclaim  in  an  action  of  libel  or 
slander ;  but  whenever  there  is,  its  presence  complicates  the  question 
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o(  costs.  In  an  action  of  libet  or  slander  there  can  be  no  set-o£F,  as 
the  damages  claimed  are  unliqaidated  ;  in  other  words,  the  counter- 
claim  is  not  a  defence  to  the  plaintiff's  action,  bat  practically  a 
cross-action  bronght  hy  the  defendant  against  the  plaintiff.  Section 
116  of  the  Connty  Coarte  Act,  1888,  does  not  apply  to  actions  of 
libel  or  slander,  or  to  coanterclaims  of  any  kind.  {Blake  v.  Apple- 
Sani,  8  Ex.  D.  196 ;  47  L.  J.  Ex.  407 ;  26  W.  R.  592 ;  Amon  v. 
Bobbett,  22  Q.  B.  D.  643 ;  58  L.  J.  Q.  B.  219  ;  87  W.  R.  329  ;  60 
L.  T.  912.)  Hence,  if  the  plaintiff's  claim  is  either  for  libel  or 
slander,  and  the  defendant  sets  np  any  counterclaim,  and  both 
recover,  and  no  special  order  is  made  as  to  costs,  the  taxation 
shoald  proceed  thas  :  The  costs  of  the  plaintiff's  claim  should  first 
be  taxed  as  if  it  were  a  separate  action  with  no  counterclaim.  Then 
the  costs  incurred  by  the  counterclaim  mast  be  taxed,  as  though 
they  were  part  of  the  costs  of  a  separate  action.  Any  costs  which 
have  been  incnrred  partly  in  support  of  or  in  opposition  to  the 
defence,  and  partly  in  support  of  or  in  opposition  to  the  counter- 
claim, the  taxing-master  mast  apportion  as  best  he  can,  and  fix  the 
&moDnt  applicable  to  the  defence  and  the  amount  applicable  to  the 
coanterclaim.  Then  whichever  be  the  smaller  amount — the  costs 
of  the  claim  or  the  costs  of  the  counterclaim — must  be  deducted 
from  the  larger;  and  the  saccessfal  party  will  have  judgment  for 
the  balance.  (Alias  Metal  Co.  v.  MilUr,  (1898)  2  Q.  B.  500;  67 
L.  J.  Q.  B.  815  ;  46  W.  R.  657 ;  79  L.  T.  5 ;  explaining  Bainea  v. 
Bromley,  6  Q.  B.  D.  691 ;  50  L.  J.  Q.  B.  465 ;  29  W.  R.  706 ; 
44  L.  T.  915.)  If  the  plaintiff  recover  any  snm  at  all,  even  a 
farthing,  and  the  defendant  nothing  on  bis  counterclaim,  then  the 
plaintiff,  in  the  absence  of  any  special  order  to  the  contrary,  is 
entitled  to  the  whole  costs  of  the  action.  (Potter  v.  Ckambert,  4 
C.  P.  D.  457 ;  48  L.  J.  C.  P.  274 ;  27  W.  R.  414.)  II  neither 
plaintiff  nor  defendant  recover  anything  on  either  claim  or  counter- 
claim, the  plaintiff  pays  the  general  costs  of  the  action,  including 
those  common  to  both  claim  and  counterclaim,  for  he  commenced 
the  litigation  ;  the  defendant  pays  only  such  costs  as  the  plaintiff 
eaa  prove  to  have  been  occasioned  by  the  counterclaim.  (Saner  v. 
Biltott,  11  Ch.  D.  416;  48  L.  J.  Ch.  545  ;  27  W.  R.  472;  40  L.  T. 
1*4;  Maton  v.  BrenUni,  15  Ch.  D.  287 ;  29  W.  R.  126 ;  42  L.  T. 
726 ;  43  L.  T.  557.)  If,  however  the  action  be  not  of  libel  or 
slander,  bat  be  such  thfit  it  could  have  been  brought  in  the  County 
Court,  then  the  plaintiff's  right  to  costs  will  be  subject  to  s.  116  of 
tlie  County  Courts  Act,  1888 ;  while  the  defendant  will  be  entitled 
to  recover  all  the  costs  of  his  counterclaim,  if  be  recover  only  a 
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farthing  thereunder,  unless  a  special  order  be  made  to  the  contrary. 
(Staples  V.  Young,  2  Ex.  D.  824 ;  25  W.  R.  304 ;  Chatfield  v.  Sedg- 
wick, 4  C.  P.  D.  459  ;  27  W.  R.  790 ;  41  L.  T.  438  ;  Rutlierfard  v. 
Wilkie,  41  L.  T.  435 ;  Ahrbecker  ik  Son  v.  Frost,  17  Q.  B.  D.  606 ; 
65  L.  T.  264.) 

Costs  of  a  Remitted  Action. 

If  an  action  of  libel  or  slander  be  commenced  in  the  High  Court, 
and  subsequently  remitted  to  a  County  Court,  under  s.  66  of  the 
County  Courts  Act,  1888,  **  the  action  and  all  proceedings  therein 
shall  be  tried  and  taken  in  such  Court  as  if  the  acjbion  had  originally 
been  commenced  therein."  It  follows  that  the  High  Court  has  no 
jurisdiction  to  make  any  order  as  to  the  costs  of  such  an  action 
(Moody  V.  Steward,  L.  R.  6  Ex.  35  ;  40  L.  J.  Ex.  25  ;  19  W.  R.  161  ; 
23  L.  T.  465  ;  Hairis  cO  Sons  v.  Judge,  (1892)  2  Q.  B.  565 ;  61  L.  J. 
Q.  B.  577 ;  41  W.  R.  9 ;  67  L.  T.  19) ;  and  that  the  power  of  the 
County  Court  judge  over  costs  is  regulated  by  s.  113  of  the  County 
Courts  Act,  1888,  and  not  by  the  Rules  of  the  Supreme  Court. 
That  is  to  say,  the  judge  has  absolute  discretion  over  the  costs  of 
the  action,  whether  it  be  tried  by  a  jury  or  not  Such  discretion 
must,  of  course,  be  exercised  judicially;  but  is  not  restricted  by 
any  provision  as  to  '*  good  cause."  In  the  absence  of  any  special 
direction,  the  costs  will  follow  the  event ;  the  costs  of  the  proceed- 
ings in  the  High  Court  will  be  allowed  according  to  the  scale  in  use 
in  the  High  Court ;  the  costs  incurred  since  the  order  to  remit 
according  to  the  County  Court  scale. 

Costs  of  Former  Tnal, 

The  costs  of  the  first  trial  abide  the  event  of  the  second,  unless 
any  special  order  be  made  when  the  new  trial  is  granted,  or  at  the 
second  trial.  (Creen  v.  Wright,  2  C.  P.  D.  354 ;  46  L.  J.  C.  P.  427 ; 
25  W.  R.  502;  36  L.  T.  355  ;  Field  v.  Great  Noithem  By.  Co.,  3 
Ex.  D.  261 ;  26  W.  R.  817 ;  39  L.  T.  80 ;  Harris  v.  Petherick,  4 
Q.  B.  D.  611 ;  48  L.  J.  Q.  B.  521 ;  28  W.  R.  11 ;  41  L.  T.  146; 
Jones  v.  Richards,  (1899)  15  Times  L.  R.  398 ;  Dunn  v.  S.  E.  d-  C. 
Ry.  Co.,  (1903)  1  K.  B.  358 ;  72  L.  J.  K.  B.  127 ;  51  W.  R.  427 ; 
88  L.  T.  60).  And  by  ''  the  event  "  of  the  second  trial  is  meant  the 
result  of  that  trial  as  to  costs.  (Brotherton  v.  Metropolitan  Distinct 
Ry.  Joint  Committee,  (1894)  1  Q.  B.  666 ;  42  W.  R.  273 ;  70  L.  T. 
218;  9  R.  154;  and  see  post,  p.  658.)  If  on  the  new  trial  the 
defendants  ask  leave  to  amend  their  Defence  and  pay  money  into 
Court  under  Order  XXII.  r.  1.,  this  is  an  '*  event "  in  favour  of  the 


[Farquhar,  North  &  Co.  v.  Edward  Lloyd,  Ltd.,  (1901) 
R.  568.) 

Inquiry  as  to  Damagee, 
en  decided  by  the  Coart  of  Appeal  that  the  aBsesB- 
isges  by  a  jury  before  an  under-sheriff,  upon  a  writ  of 
ing  out  of  the  High  Court,  ie  the  trial  of  a  cause,  matter, 
he  High  Court.  {WiUiam  Radnm'g  Microbe  Killer  Co., 
er,  (1892)  1  Q.  B.  85 ;  61  L.  J.  Q.  B.  88.)  Under  the 
rts  Act,  1867  (80  &  31  Vict.  c.  142),  it  was  decided  that 
eriff  executing  such  a  writ  was  a  "judge,"  and  had 
tify  for  costB  as  required  by  that  Act  {Craven  v.  Smith, 
146;  38  L.  J.  Ex.90;  17  W.  R.  710;  20  L.  T.  400) ; 
course,  he  is  not  "  a  judge  of  the  High  Court"  within 
I  County  Courts  Act,  1888.  {Cox  v.  Hill,  67  L.  T.  26.) 
:tion  of  libel  or  slander  can  be  commenced  in  a  County 
S  does  not  apply.  Hence,  it  would  seem  to  follow  that 
lerifF  presiding  over  such  an  assessment  of  damages  by 
be  judge  by  whom  such  action,  cause,  matter,  or  issue 
iihin  the  meaning  of  Order  LXV.  r.  1,  and  has,  there- 
'or  good  cause  to  deprive  the  plaintiff  of  his  costs.  If 
on  of  Field,  J.,  at  Chambers  in  Gath  v.  Howarth,  W.  N, 
is  no  longer  law. 

Husband  and  W^e. 
ied  woman  having  general  separate  estate  fail  in  an 
)1  or  slander,  she  may  be  condemned  in  costs,  although 

was  joined  with  her  as  a  co-plaintiff  or  a  co-defendant. 

wife  V.  Boodle  and  others,  4  C.  B.  359  ;  18  L.  J.  C.  P. 
p.  Freeman  and  vife,  3  P.  D.  66 ;  47  L.  J.  P.  D.  &  A. 
.  62  ;  89  L.  T.  125  ;  and  see  the  remarks  of  Jessel,  M.B., 
Wood,  12  Ch.  D.  680 ;  40  h.  T.  453  ;  and  ss.  1  and  13 
ied  Women's  Property  Act.  1B82,  post,  pp.  530,  636.) 

married  woman  institutes  proceedings  and  fails,  she 
red  to  pay  the  costs  out  of  separate  property  which  is 

restraint  on  anticipation.  (Sect.  2  of  the  Married 
operty  Act,  1893.)  No  such  order  can  be  made  in  any 
hich  she  is  a  defendant,  unless  slie  counterclaims. 
V.  Cathcart  (1),  (1894)  3  Ch.  376;  68  L.  J.  Ch.  793; 
;  Hood-Barrs  v.  Cathcart  (2),  (1895)  1  Q.  B.  873;  64 

620  ;  43  W.  B.  560;  72  L.  T.  427  ;  Hood-Barrs  v. 
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Heriot,  (1897)  A.  C.  177 ;  66  L.  J.  Q.  B.  856 ;  45  W.  R  507 ;  76 
L.  T.  2990 

Public  Bodieg. 

As  a  rule  if  the  officers  of  any  corporation,  local  board,  company, 
or  other  public  body  be  libelled  or  slandered,  and  take  either  civil 
or  criminal  proceedings  to  clear  themselves,  the  costs  must  not  be 
paid  out  of  the  corporate  funds,  which  were  contributed  for  other 
purposes.  But  if  the  action  be  brought  against  the  defendant  in 
respect  of  anything  done  as  agent  of  a  corporation  or  a  pablic  body 
and  within  the  scope  of  his  authority,  the  corporation  may  apply 
its  funds  to  indemnify  the  agent  in  defending  the  action.  (Breay 
V.  Royal  British  Nurses'  Association,  (1897)  2  Ch.  272 ;  66  L.  J.  Ch. 
587  ;  46  W.  R.  86 ;  76  L.  T.  785.)  And  if  it  be  the  company  itself 
that  is  libelled  or  slandered,  the  directors  may,  of  course,  employ 
the  company's  funds  in  its  own  defence. 

Illustrations. 

The  house  surgeon  of  the  Maiylebone  workhouse  was  dismissed  by  the 
guardians  in  consequence  of  differences  which  had  arisen  between  him  and  the 
honorary  physician  of  the  parish  infirmary.  The  house  surgeon  thereupon 
brought  actions  of  libel  and  slander  against  the  honorary  physician,  and  also 
against  the  assistant  surgeon  of  the  workhouse.  He  failed  in  both,  became 
bankrupt,  and  disappeared.  The  guardians  thereupon  paid  the  costs  incurred  by 
their  officers  out  of  the  poor's  rates;  and  the  poor  law  auditors  allowed  the  pay- 
ment But  Knight- Bruce,  Y.-C,  held  such  pa3rment  a  breach  of  trust,  and 
ordered  those  guardians  who  had  authorised  it  to  refund  the  amount  out  of  their 
own  pockets. 

Attorney 'Oeneral  v.  Compton^  1  Younge  &  CJoUyer,  Eq.  417. 
A  Turkish  railway  company  was  managed  by  English  directors.  Ellisaeo 
wrote  a  letter  to  Lord  Stanley  (then  Secretary  for  Foreign  Affairs),  charging  tbe 
directors  with  mismanaging  the  affairs  of  the  company  and  misappropriating  its 
funds.  At  a  general  meeting  of  the  shareholders  a  resolution  was  passed 
requesting  the  directors  **  to  adopt  the  strongest  possible  measures  to  put  an  end 
to  such  mischievous  action.'*  The  directors  accordingly  prosecuted  "Rlliaaftn  for 
libel.  Wickens,  Y.-C,  held  that  the  costs  of  such  prosecution  could  not  bs 
paid  out  of  the  assets  of  the  company. 

Pickering  v.  Stephenson,  L,  E.  14  Eq.  322 ;  41 L.  J.  Gh.  493 ;  20  W.  S. 
654  ;  26  L.  T.  608. 
And  the  directors  would  now,  in  such  a  case,  be  ordered  to  repay  to  tlie 
Company  any  costs  thus  improperly  paid  out  of  its  funds. 

Culleme  v.  London,  tfec,  Building  Society,  25  Q.  B.  D.  485,  490;  59 

L.J.Q.B.  525;  39W.R88;  63L.T.511. 
//*  re  Sharpe,  (1892)  1  Ch.  154, 165 ;  61  L.  J.  Ch.  193 ;  40  W.  B.  241 ; 
65  L.  T.  806. 
A  former  employ 6  of  the  Army  and  Navy  Stores  took  to  walking  up  and  down 
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in  front  of  their  door,  cturying  eondwicH-boarda  plaCArded  with'Tiolent  attacks 
upon  the  society,  denotucing  it  aa  "a  swindle,  and  counterfeit,"  and  also  upon 
the  directOTB.  Held,  that  aa  theee  libels  were  clearly  calculated  to  injure  the 
credit  of  the  society,  and'  to  diminish  its  business,  the  coats  of  a  proseoution 
might  rightly  be  paid  out  of  the  funds  of  the  society. 

Sluddert  -r.  Qrotvaior,  33  Ch.  D.  528;  ii  L.  J.  Cb.  669;  34  W.  B. 
764 ;  55  L.  T.  171 ;  SO  J.  P.  710. 
A  nursing  association  incorporated  by  royal  charter  were  the  proprietors  and 
poblishei*  of  a  newspaper  on  nursing,  and  employed  one  of  the  members  of 
the  association  as  honorary  editor.  An  action  for  libel  was  brought  against  the 
editor  alone  in  respect  of  an  artiole  inserted  in  the  newspaper  nnder  the  express 
initnidions  of  the  aseooation.  It  was  held  that  tike  funds  of  the  aasociation 
omld  be  lawfully  applied  in  undertaking  the  defence  of  the  action. 

Brtay  y.  Boyai  Britith  Nurttt'   AiKKiattott,  (1697)  2  Ch.  27! ;    66 
L.J.Ch.M7;  46W.E.8e;  76L.T.735. 

As  to  costs  in  criminal  proceedings,  see,  as  to  indict- 
meDts,  post,  p.  686 ;  as  to  criminal  informations,  post, 
p.  691. 


CHAPTER  XVI. 


CRIMINAL   LAW. 


It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  to 
speak  any  blasphemous,  obscene,  or  seditious  words  in  the 
hearing  of  others.  A  fortioriy  it  is  a  misdemeanour  to  write 
and  publish  blasphemous,  obscene,  or  seditious  words. 

It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  to 
write  and  publish  defamatory  words  of  any  living  private 
person,  or  exhibit  any  picture  or  effigy  defamatory  of  him. 
The  law  presumes  that  the  publication  of  such  words,  or 
the  exhibition  of  such  picture  or  effigy,  is  calculated  to 
cause  a  breach  of  the  peace.  Where,  however,  the  libel  is 
in  fact  not  of  a  kind  calculated  to  provoke  a  breach  of  the 
peace,  criminal  proceedings  should  not  be  taken ;  the  person 
defamed  should  be  content  with  his  civil  remedy.  It  is  not 
a  crime  merely  to  speak  words  defamatory  of  a  private 
person,  however  malicious  the  utterance  may  be. 

When  no  action  would  lie  without  proof  of  special 
damage,  no  indictment  or  information  can  be  preferred,, 
whether  the  words  be  written  or  spoken. 

Not  every  publication  which  would  be  held  a  libel  in  a  civil  case 
can  be  made  the  foundation  of  criminal  proceedings.  Hawkins,  in 
a  passage  cited  apparently  with  approval  by  the  Court  in  iJ.  v. 
Labouchere,  (1884)  12  Q.  B.  D.  at  p.  822,  "  puts  the  whole  crimin- 
ality of  libels  on  private  persons,  as  distinguished  from  the  civil 
liability  of  those  who  publish  them,  on  their  tendency  to  disturb  the 
public  peace."  He  says  (1  Hawk.  P.  C,  c.  28,  s.  8):  "The  Court 
will  not  grant  this  extraordinary  remedy  (a  criminal  information), 
nor  should  a  grand  jury  find  an  indictment,  unless  the  offence  be  of 
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enormity  that  it  may  reasonably  be  construed  to  have 
to  disturb  the  peace  and  harmony  of  the  community, 
tee  the  public  are  justly  placed  in  the  character  of  an 
wecutor  to  vindicate  the  common  right  of  all,  though 
Y  in  the  person  of  an  individual."  And  in  a  subsequent 
oleridge,  L.C.J.,  told  the  jury  that  "  the  principles  on 
prosecutions  should  be  allowed  had  been  laid  down  by 
the  mouthpiece  of  a  strong  Court,  in  a  recent  case  {The 
bouchere),  in  which  he  had  cited  the  opinions  of  great 
tiis  effect : — '  A  criminal  prosecution  ought  not  to  be 
ileas  the  oEFence  be  such  as  can  be  reasonably  construed 
d  to  disturb  the  peace  of  the  community.  In  such  a 
iblic  prosecutOF  has  to  protect  the  community  in  the 
individual.  Bat  private  character  should  be  vindicated 
for  libel,  and  an  indictment  for  libel  is  only  justified 
sets  the  public,  as  an  attempt  to  disturb  the  public 
Wood  V.  Cox,  (1888)  4  Times  L.  R.  at  p.  654.) 

misdemeanoiiT  at  common  law,  punishable  on 
i  with  fine  and  imprisonment,  to  write  and  pablish 
r  words  of  any  deceased  person,  provided  it  be 
i  proved  that  this  was  done  with  intent  to  bring 
md  scandal  on  his  family  and  relations,  and  so 
lem  to  a  breach  of  the  peace.  (5  Bep.  12da ; 
'.  C.  i.  642 ;  E.  v.  Topham,  4  T.  E.  126.) 

0  a  misdemeanour  to  libel  any  sect,  company,  or 
m,  without  mentioning  any  person  in  particular ; 
:  be  alleged  and  proved  that  such  libel  tends  to 

hatred  of  the  people  against  all  belonging  to 
)r  class,  and  condaces  to  a  breach  of  the  peace. 
lercole,  (1838)  2  Lewin,  C.  C.  237.) 
tention  may  sufficiently  appear  from  the  words  of 
self,  or  it  may  be  proved  by  the  conseqiiences,  if 

pnblication. 

nal  remedy  for  libel,  as  it  is  the  earlier,  so  it  is  in  some 

1  more  extensive  remedy  ;   a  libel  may  be  indictable 

I  not  actionable.  Thus,  in  neither  of  the  above  cases 
tion  lie  for  want  of  a  proper  plaintiff.  (And  see  B.  v. 
)d.  189.) 
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In  R.  pros.  VcMoiiibrosa  v.  Labouchere,  12  Q.  B.  D.  820 ;  53  L.  J. 
Q.  B.  362 ;  32  W.  R.  861 ;  60  L.  T.  177 ;  15  Cox,  C.  C.  416 ;  48 
J.  P.  165,  the  Court  expressed  some  doubt  as  to  whether  it  was  a 
crime  to  libel  a  dead  man,  but  abstained  from  expressing  any 
decided  opinion  on  the  point.  This  doubt  certainly  operated  as  one 
reason  among  others  for  refusing  the  extreme  remedy  of  a  criminal 
information  in  that  case ;  and  it  will  thus  be  very  difficult  to  obtain 
a  criminal  information  in  any  subsequent  case  of  libel  on  a  person 
deceased.  But  these  dicta  do  not  afifect  the  remedy  by  way  of 
indictment,  and  I  think  the  law  remains  as  stated  above.  See, 
however,  the  judgment  of  Stephen,  J.,  in  R.  v.  Ensor,  (1887)  8 
Times  L.  B.  866. 

It  is  not  necessary  to  prove  that  the  libeller  in  fact  desired  that 
a  breach  of  the  peace  should  follow  on  his  publication ;  that  is 
probably  the  last  thing  he  wished  for ;  still  less  is  it  necessary  to 
prove  that  an  actual  assault  ensued,  though,  if  it  did,  evidence  of 
such  assault  is  admissible.  {R.  v.  Osboni^  Kel.  230 ;  2  Barnard. 
188,  166.)  It  is  sufficient  if  the  necessary  or  natural  effect  of  the 
words  is  to  vilify  the  memory  of  the  deceased,  and  to  injure  bis 
posterity  to  such  an  extent  as  to  render  a  breach  of  the  peace 
imminent  or  probable. 

Illustrations. 

Libel  complained  of:  ''On  Saturday  eyening  died  of  tJie  small-pox,  at  his 
house  in  Qrosvenor  Square,  Sir  Charles  Gaunter  Nicoll,  Knight  of  Uie  Most 
Honourable  Order  of  the  Bath,  and  representative  in  Parliament  for  the  town  of 
Peterborough.  .  .  .  He  oould  not  be  called  a  friend  to  his  country,  for  he 
changed  his  opinions  for  a  red  ribbon,  and  voted  for  that  pernicious  ohject,  the 
excise."  It  was  alleged  that  this  passage  was  published  with  intent  to  vilifj* 
blacken,  and  defame  the  memory  of  the  said  Sir  Charles,  and  to  stir  up  the 
hatred  and  evil  will  of  the  people  against  the  family  and  posterity  of  the  said  Sir 
Charles.    An  information  was  granted. 

B.  V.  Critehley,  (1734)  4  T.  E.  129,  n. 

But  an  indictment  which  alleged  that  a  libel  on  the  late  Earl  Cowper  had  been 
published  with  intent  to  disgrace  and  vilify  his  memory,  reputation,  and 
character,  but  did  not  go  on  to  aver  any  intent  to  create  ill  blood  or  throw 
scandal  on  the  children  and  family  of  Earl  Cowper,  or  to  provoke  them  to  a 
breach  of  the  peace,  was  held  bad,  after  a  verdict  of  guilty,  and  judgment 
arrested 

n.  V.  Topham,  (1791)  4  T.  E.  126. 

If  the  words  only  injure  the  character  of  the  deceased,  and  do  not  tend  to 
injure  or  bring  contempt  on  his  family,  the  defendant  must  be  acquitted. 
R,  V.  Emory  (1887)  3  Times  L.  E.  366. 
And,  a  fortiori,  to  discuss  the  charactera  of  deceased  statesmen  and  noblemen 
as  a  matter  of  history  is  no  crime. 

Per  Lord  Kenyon,  C.J.,  4  T.  B.  at  p.  129. 
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a  the  character  aod  policy  of  William  HI.  and  George  I.  waa 
ibel  in  the  reign  of  George  II.,  and  the  writer  was  pnt  in  the 
rieoned  tot  three  years. 

Dr.  Shebbeare,  (1756)  Holt  on  Libel,  p.  82,  cited  in  Ji.  v.  Dean 
St.  Ataph,  3  T.  B.  430,  n. 

published  a  eenaational  account  of  a  cniel  murder  oonunitted 
Bold  to  have  lately  arrived  from  Portugal,  and  then  living  near 
•hey  were  said  to  have  burnt  a  woman  and  a  new-bora  baby, 
r  was  a  Christian.  Certain  Jews  who  had  arrived  from  Portugal, 
red  in  Broad  Street,  were  attacked  by  the  mob,  barbarously 
nr  livM  endangered.  A  criminal  information  was  granted, 
objected  that  it  did  not  appear  precisely  who  were  the  perMna 

Oiborn,  Eel.  230;  2  Barnard.  13S,  166. 

3  write  of  a  Roman  Catholic  nunnery  that  it  is  a  "  brothel  of 
or  thia  is  an  aspersion  on  the  charact«rs  of  the  nuns  in  geoenil, 

singled  out  by  name. 

Galhrrtole,  (1838)  2  Lew.  C.  C.  237. 

/.  A.  WilHami,  (1822)  2  B.  ft  Aid.  586 ;  2  Towneend's  Modern 
>te  Trials,  231. 

jfleoting  on  the  Government,  and  asserting  that  ite  officers  are 
t,  and  incapable,  will  be  a  libel,  and  punishable  as  a  crime ; 
ticulsr  member  of  the  Government,  and  no  individual  officer,  is 
terred  to. 

Ttttehin.  U  HoweU'e  St.  Tr.  1095 ;  S  St.  Tr.  527 ;  Holt,  424 ; 
^  Baym.  1061 ;  1  SeJk.  50  ;  6  Mod.  268. 

poated  in  church  calling  attention  to  certain  abuses  permitted  by 
of  Lambeth  workhouse ;  an  informatioD  was  granted  on  behalf 
ly  of  trusteee  [although  the  trustees  could  not  before  the  Judica- 
lintly  sued  for  the  libel ;  po$t,  p.  542]. 

Orijin,  1  Sess.  Cas.  257. 

m  was  granted  for  a  libel  commencing : — "  'Whereas  an  East 
IS  raised  the  price  of  green  tea  to  on  extravagant  rate,"  although 
ig  to  show  which  particular  director  was  intended. 

Jauntr,  7  Mod.  400. 

nent  for  a  libel  on  "  persons  to  the  juiore  unknown,"  is  bad, 
it. 

Ormt  (vol  Almt)  and  NiM.,  1  Ld.  Baym.  486;  3  Salk.  224. 

aisdemeanour  at  common  law  to  titter  words 
int  to  a  direct  challenge  to  fight  a  duel,  or  to 
Qg  words  with  the  intention  of  provoking  another 
lallenge.  (B.  v,  Philipps,  6  East,  464,  and  note 
I  A  foTtiari,  it  is  a  misdemeanonr  to  write  a 
•T  to  consciously  deliver  a  written  challenge. 
I  all  words  which  amount  to  a  solicitation  to 
rime,  whether  spoken  or  written,  are  indictable. 
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whether  the  person  solicited  commit  the  crime  or  not. 
{R.  V.  HigginSy  2  East,  5.) 

It  is  also  said  to  be  a  misdemeanour  to  fabricate  and  pablish  false 
news  in  writing  (Dig.  L.  L.  28),  or  to  endeavour,  by  spreading  false 
rumours,  to  raise  or  lower  the  price  of  food  or  merchandise.  (See  R, 
V.  Waddington^  (1800)  1  East,  143).  According  to  Scroggs,  J.,  it  is 
a  misdemeanour  to  publish  any  news  at  all,  though  true  and  harm- 
less. (See  11  Hargrave's  St.  Tr.  822.)  Where  eight  persons 
combined  to  raise  the  price  of  Government  stocks  on  Feb.  21st, 
1814,  by  spreading  a  false  rumour  of  the  death  of  Napoleon  Buona- 
parte, they  were  indicted  and  convicted  of  a  conspiracy,  for  their 
common  purpose  was  illegal.  (R.  v.  De  Berenger^  8  M.  &  S.  67.) 
But  this  is  scarcely  an  authority  for  holding  that  the  merely 
spreading  a  false  rumour  is  in  itself  indictable.  The  statutes  of 
Scandalum  Magnatwm^  8  Edw.  I.  c.  84;  2  Bich.  II.  st.  1,  c.  5;  and 
12  Bich.  II.  c.  11,  which  had  long  been  practically  obsolete,  were 
repealed  by  the  Statute  Law  Bevision  Act,  1887  (50  &  51  Yict.  c.  59). 

In  all  the  above  cases  of  misdemeanour  at  common  law, 
the  defendant  may  be  fined  or  imprisoned,  or  both ;  but  he 
cannot  be  sentenced  to  hard  labour.  He  may  also  be 
required  to  find  sureties  to  keep  the  peace  and  to  be  of 
good  behaviour  for  any  length  of  time.  A  married  woman 
could  not,  before  the  Married  Women's  Property  Act,  1870, 
be  fined,  but  she  could  be  required  to  find  sureties,  though 
she  could  not  enter  into  recognizances  herself. 

None  of  the  above  offences  can  be  tried  at  quarter  sessions, 
except  an  indictment  for  obscene  v^ords ;  postj  p.  473. 

Certain  statutes  have  been  passed  in  aid  of  the  common 
law : — 

By  section  3  of  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96), 
it  is  a  misdemeanour  to  publish,  or  threaten  to  publish,  any 
libel  upon  any  other  person,  or  to  threaten  to  print  or 
publish,  or  propose  to  abstain  from  printing  or  publishing, 
or  to  oflfer  to  prevent  the  printing  or  publishing  of,  any 
matter  or  thing  touching  another,  v^th  intent  to  extort 
money  or  gain,  or  to  procure  for  anyone  any  appointment 
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The  offender  may  be  sentenced  to  im- 
'  term  not  exceeding  three  years,  either 
rd  labour. 

TBt  clause  of  the  section,  the  matter  or  thing 
tlished  need  not  be   libellous ;  the   intent   to 

gist  of  the  offence ;  and  to  demand  money 
honestly  believes  to  be  due  and  owing  to  bim 
li  an  intent.  {B.  v.  Cogklan,  4  F.  &  F.  816.) 
ence,  or  offering  to  prevent,  legal  proceedings 

offence  within  the  section.  (R,  v.  Yateg  and 
141.)  A  corporation  is  not  a  "  person  "  within 
Bction.     (R.  V.  M'LaiighUn,  14  J.  P.  291.) 

the  same  Act,  it  is  a  misdemeanour  to 
1  any  defamatory  libel  knowing  the  same 
inishment  may  be  0ne  or  imprisonment, 
isonment  not  to  exceed  two  years, 
the  same  Act,  it  is  a  misdemeanour  to 
1  any  defamatory  libel ;  the  punishmeat 
prisonment,  or  both,  snch  imprisonment 
year.  This  section  does  not  create  any 
tempt  to  define  any  existing  offence ;  it 
mishment  to  be  awarded  for  the  existing 
anour  of  maliciously  publishing  a  libel. 
i95)  1  Q.  B;  758  ;  64  L.  J.  M.  C.  138  ; 
L.  T.  301.) 

iatute  in  Appendix  C,  post,  pp.  775 — 778. 
>f  the  Larceny  Act,  1861  (24  &  25  Vict. 
lony  for  anyone  knowing  the  contents 
eliver,  or  utter,  or  cause  to  be  received, 
itiBg,  demanding  of  any  person  with 
loat  any  reasonable  or  probable  cause, 
)ney.  Such  menace  need  not  necessarily 
of  injury  to  the  person  or  property  of  the 
ireat  to  accuse  him  of  a  crime ;  a  threat 
immorality  or  misconduct  may  be  suffi- 
rdinscm,  (1895)  1  Q.  B.  706;  64  L.  J. 
R.  544;  72  L.  T.  155.) 
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By  sections  46  and  47  of  the  same  Act  it  is  a  felony  to 
accuse  or  threaten  to  accuse  another  of  any  infamous  crime, 
whether  by  letter  or  otherwise,  with  intent  to  extort  money 
or  gain.  The  offender  may  be  sentenced  to  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years  [now  five 
years,  27  &  28  Vict.  c.  47,  s.  2],  or  to  imprisonment,  with 
or  without  hard  labour,  for  any  term  not  exceeding  two 
years.  (See  JR.  v.  Bedman,  L.  E.  1  C.  C.  R.  12 ;  39  L.  J. 
M.  C.  89 ;  R.  v.  Ward,  10  Cox,  C.  C.  42.) 

By  section  1  of  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1895,  "  any  person  who,  or  the  directors  of 
any  body  or  association  corporate  which,  before  or  during 
any  parliamentary  election,  shall,  for  the  purpose  of  affect- 
ing the  return  of  any  candidate  at  such  election,  make  or 
publish  any  false  statement  of   fact  in  relation  to  the 
personal  character  or  conduct  of  such  candidate  shall  be 
guilty  of  an  illegal  practice  within  the  meaning  of  the  pro- 
visions of  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  and  shall  be  subject  to  all 
the  penalties  for  and  consequences  of  committing  an  illegal 
practice  in  the  said  Act  mentioned  ; ''  that  is  to  say,  he  is 
on  summary  conviction  liable  to  a  fine  not  exceeding  100/., 
and  will  be  incapable  of  voting  at  any  election  in  the  same 
constituency  for  five  years.     Such  conduct  may  also  render 
the  election  void  (see  section  4).     The  form  of  petition  is 
given  in  Precedent  No.  87,  post^  p.  758.     But  by  section  2, 
'*  no  person  shall  be  deemed  to  be  guilty  of  such  illegal 
practice  if  he  can  show  that  he  had  reasonable  grounds  for 
believing,  and  did  believe,  the  statement  made  by  him  U> 
be  true.''     (See  antej  pp.  408,  409.)     It  had  already  been 
provided  by  section  9  sub-section  (2)  of  the  Act  of  1883, 
that   "any   person  who,   before    or    during  an   election, 
knowingly  publishes  a  false  statement  of  the  withdrawal 
of  a  candidate  at  such  election  for  the  purpose  of  promotiiig 
or  procuring  the  election  of  another  candidate,  shall  be 
guilty  of  an  illegal  practice." 
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Criminal   Infonnations. 

es  of  indictable  words,  the  prosecutor  may 
sr,  proceed  by  way  of  criminal  information. 
irmatioDB  are  of  two  kinds  : — 

filed  by  the  Attorney-General  himself, 
lly  called  ex  ojicio  informations. 

filed  by  the  King's  coroner  and  attorney  by 
lirection  of  the  King's  Bench  Division  at 
nstance  of  some  private  individual,  who  is 
i  the  "relator." 

class  is,  as  a  rule,  confined  to  libels  of  so 
ture  as  to  call  for  immediate  suppression  by 
he  State ;  especially  blasphemous,  obscene, 
ils,  or  such  as  are  likely  to  cause  immediate 
iblic  riot  and  disturbance.  In  these  cases, 
Attorney-General  himself  takes  the  initia- 
ls, I  believe,  been  no  ex  officio  information 
.  England  since  1887. 
Becond  class  of  informations  the  relator  is 

private  individual  who  has  been  defamed, 
irds  complained  of  must  be  such  as  call  for 
i  immediate  interference  of  the  Court.  It 
a  that  the  ordinary  remedies  by  action  or 

insufficient  in  the  particular  case.  The 
>r,  always  looks  at  all  the  circumstances 
ed  or  provoked  the  libel.  Thus,  no  informa- 
nted  if  the  relator  has  himself  libelled  the 
r.  Nottingham  Journal,  9  Dowl.  1042),  or  in 

the  publication  of  the  libel  of  which  he  now 
'.  Larrieu,  7  A.  &  E.  277),  or  had  an  oppor- 
ssing  his  disapproval  of  its  terms,  of  which 
'ail  himself  (B.  v.  Lawson,  1  Q.  B.  486; 
),  or  has  demanded  and  received  explana- 
defendant  (Ex parte  Doveton,  7  Cox,  C.  C.  16 ; 
;.)  73;  19  J.  P.  741 ;  Ex  parte  Haviland,  41 
&B  demanded  an  apology  and  threatened  an 
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action  for  damages  {Ex  parte  Pollard j  (1901)  17  Times  L.  R. 
773),  or  has  himself  written  to  the  papers  or  pnblished  a 
pamphlet  provoking  the  libel  (R.  v.  Hall,  1  Cox,  C.  C.  344), 
or  replying  to  it  {Ex  parte  Eowe,  20  L.  T.  (Old  S.)  115; 
17  J.  P.  26).  And  generally,  if  the  relator  has  been  guilty 
of  any  misconduct  in  relation  to  the  matter,  a  rule  will  be 
refused,  except  in  cases  where  the  public  have  a  direct  and 
independent  interest  in  the  prompt  suppression  of  such 
libels.  {R.  V.  Casey,  13  Cox,  C.  C.  310 ;  following  B,  v. 
Norris,  2  Lord  Kenyon,  300.) 

It  is  not  necessary  that  the  libel  should  charge  a  criminal 
ofifence  to  induce  the  Court  to  grant  a  criminal  information. 
It  is  enough  that  the  libel,  though  on  a  private  individual, 
is  one  requiring  prompt  suppression.  So,  if  there  be 
general  reflections  on  a  body  or  class,  no  particular  indi- 
vidual being  especially  attacked;  still,  if  the  words  are 
likely  to  cause  outrage  and  violence,  the  Court  will  grant 
an  information :  as  where  the  libel  was  on  the  Jews,  and 
certain  Jews  in  consequence  had  been  ill-used  by  the  mob 
{Anon.,  2  Barnard.  138 ;  R.  v.  Osbom,  ih.  166 ;  ant4i,  p.  429) ; 
so  where  the  general  body  of  clergymen  in  a  particular 
diocese  were  libelled  {E.  v.  Williams,  5  B.  &  Aid.  595); 
or  a  public  body,  such  as  the  directors  of  the  East  India 
Company  {R.  v.  Jenour,  7  Mod.  400). 

The  rank  and  dignity  of  the  person  libelled  was  formerly 
taken  into  consideration ;  and    informations    have   been 
granted  for  imputing  that  the  children  of  a  marquis  were 
bastards  (jR.  v.  Gregory,  8  A.  &  E,  907 ;  1  P.  &  D.  110) ; 
that   a   peer   had    married    an    actress  {R.   v.   Kinnersl^!/, 
1  Wm.  BL  294) ;  that  a  naval  captain  was  a  coward,  a 
bishop  a  bankrupt,  a  peer  a  perjurer,  &c.     But   now  it 
is  settled  that  rank  confers  no  superior  claim  to  the  sum- 
mary interference  of  the  Court.     A  peer  is  no  more  entitled 
to  a  criminal  information  when  his  private  character  is 
attacked  than  the  humblest  subject  of  the  King.     (i?.  pros^ 
Valhmbrosa  v.  Lahotichere,  12  Q.  B.  D.  320  ;  53  L.  J.  Q.  B. 
362 ;  32  W.  R.  861 ;  50  L.  T.  177  ;  15  Cox,  C.  C.  415 ; 
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48  J.  P.  165.)  A  grocer  obtained  a  criminal  information 
for  a  libel  in  R.  v.  Benfield,  (1760)  2  Barr.  980 ;  a  housekeeper 
in  R.  T.  Tanjield,  (1878)  42  J.  P.  423- 

But  latterly  the  Court  has  been  much  more  chary  of 
granting  criminal  informations ;  and  in  future  they  will,  as 
a  rale,  be  only  granted  where  the  applicant  holds  some 
pablic  office  or  position  in  England  and  has  been  attacked 
in  hie  official  character  {R.  v.  Laboachere,  supra.) ;  or 
where  the  libel  tends  to  obstruct  the  course  of  justice,  or 
to  prejudice  the  fair  trial  of  any  accused  person.  {E.  v. 
Watson  and  others,  2  T.  R.  199 ;  post,  p.  495  ;  R.  v.  Jolliffe, 
4  T.  R.  285 ;  B.  v.  White,  1  Camp.  359,  n. ;  Ex  parte  Duke 
of  Marlborough,  5  Q.  B.  955  ;  13  L.  J.  M.  C.  105 ;  1  Dav.  & 
Mer.  720  ;  R.  v.  Gray,  10  Cox,  C.  C.  184.)  And  the  mere  fact 
that  the  applicant  is  employed  by  the  State  is  not  sufficient. 
There  must  be  some  special  circumstances  to  entitle  him 
to  the  extraordinary  remedy  of  a  criminal  information. 
{Expand  The  Postmistress  of  Littleton,  (1888)  52  J.  P.  264.) 

No  information  will  be  granted  for  a  libel  contained  in  a 
private  letter  never  made  public  (Ex  parte  Dale,  2  C.  L.  R. 
870) ;  nor  for  any  matter  of  mere  trade  dispute,  even  though 
fraad  be  imputed ;  nor  in  any  case  where  no  malicious 
intention  appears  (Ex  parte  Dovelon,  7  Cox,  C.  C.  16 ;  19 
J.  P.  741 ;  26  L.  T.  (Old  S.)  73) ;  nor  where  the  remedy 
by  action  or  indictment  is  sufficient  [R.  v.  Mead,  4  Jur. 
1014;  Re  "Evening  News,"  (1886)  3  Times  L.  B.  255). 

A  fortiori,  no  information  will  be  granted  where  the 
words  are  privileged  by  reason  of  the  occasion  on  which 
they  were  published  (R.  v.  Bailie,  (1790)  Holt,  N.  P. 
312,  n. ;  Ex  parte  Hoare,  23  L.  T.  83)  ;  or  where  they 
appear  to  be  true  {R.  v.  Draper,  3  Smith,  390). 

hi  every  case  the  application  for  a  criminal  information 
most  be  made  promptly  ;  any  delay  in  making  the  applica- 
tion after  knowledge  of  the  libel  has  reached  the  prosecutor 
will  be  ground  for  refusing  an  information,  unless  such 
delay  can  be  satisfactorily  explained.  No  information  will 
be  granted  where  the  libel  can  no  longer  "  exercise  any 
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:  I  prejudicial  influence/'  {Ex  parte  JVm.  Smithy  (1869)21  L.  T. 

294.)  The  prosecutor,  too,  must  come  to  the  Court  in  the 
first  instance,  and  must  not  have  attempted  to  obtain 
redress  in  other  ways  before  applying  for  a  criminal 
information.  (E.  v.  Calthorpe,  27  J.  P.  581 ;  Ex  parte 
Pollard,  (1901)  17  Times  L.  R  773.) 

lUv^trations^ 

An  information  was  refusetl  where  the  alleged  libel  was  proved  to  be  a  tnie 
copy  of  a  report  of  a  Committee  of  the  House  of  Commons,  though  it  did  reflect 
on  the  individual  prosecutor,  and  though  its  publication  was  not  authoiifled  by 
the  House. 

B.y.  WHgJii,  (1799)  8  T.  R.  293. 

A  French  gentleman,  D*Eon  de  Beaumont,  published  a  libel  on  the  Count  de 
Guerchy,  then  French  Ambassador  in  England.  The  libel  chiefly  referred  to 
private  disputes  between  D*£on  and  the  Count,  alleging  that  the  Count  had  sup- 
planted D*Eon  at  the  Court  of  Versailles  by  trickery ;  but  it  also  reflected  on  the 
public  conduct  of  the  ambassador,  and  insinuated  that  he  was  not  fit  for  his  post 
An  information  was  filed  and  D'Eon  convicted.     (Lord  Mansfield.) 

R.  V.  D'Eon,  (1764)  3  Burr.  1514 ;  1  W.  Bl.  501 ;  Dig.  L.  L.  88. 
And  see  R.  v.  Peltier,  (1803)  28  Howell's  St.  Tr.  617 ;  post,  p.  544. 

Lord  Q«orge  Gordon  was  tried  in  1787  and  convicted  upon  an  information 
charging  him  with  libelling  Marie  Antoinette,  Queen  of  France,  and  '*  her  tool" 
the  French  Ambassador  in  London.  He  was  fined  500/.  and  sentenced  to  two 
years'  imprisonment,  and  at  the  expiration  of  that  time  to  find  sureties  for  his 
good  behaviour.  This  he  could  not  do,  so  he  remained  in  prison  till  he  died  on 
November  1st,  1793.    (Ashurst,  J.) 

i?.  V.  Lord  George  Gordon,  22  Howell's  St.  Tr.  177. 

The  Courier  published  the  following  passage  : — **The  Emperor  of  Bu^ia  is 
rendering  himself  obnoxious  to  his  subjects  by  various  acts  of  tyranny,  and 
ridiculous  in  the  eyes  of  Europe  by  his  inconsistency.  He  has  now  passed  an 
edict  prohibiting  the  exportation  of  timber,  deals,  and  other  naval  stores.  In 
consequence  of  this  ill-timed  law,  upwards  of  100  sail  of  vessels  are  likely  to 
return  to  this  country  without  freights."  This  was  deemed  a  libel  upon  the 
Emperor  Paul  I.  An  information  was  granted,  and  the  proprietor  of  the  Courier 
was  findd  1002.,  sentenced  to  six  months'  imprisonment,  and  to  find  sureties  tor 
good  behaviour  for  five  years  from  the  expiration  of  that  term.  The  printer 
and  publisher  were  also  sentenced  to  one  month's  imprisonment.  (Lord 
Kenyon,  C.J.) 

B,  V.  Vint,  (1799)  27  Howell's  St.  Tr.  627. 

The  publication  and  circulation  in  London  of  a  newspaper  article  written  in 
-German  exulting  over  the  murder  of  the  Emperor  Nicholas  of  Bussia  and  com- 
mending it  as  an  example  to  revolutionists  throughout  the  world  is  an 
incitement  to  murder  xmder  s.  4  of  the  24  &  25  Vict.  c.  100,  although  not 
addressed  to  any  person  in  particular ;  and  is  also  a  criminal  libeL 

B,  V.  Most,  (1881)  7  Q.  B.  D.  244 ;  50  L.  J.  M.  C.  113;  29  W.  B. 
758 ;  44  L.  T.  823 ;  14  Cox,  C.  C.  583. 


CSIliFNAL  INFORMATIONS.  487 

The  Prince  Begent  obtainod  on  information  against  the  editor  ftad  pnnter  of 
like  ExaToiruT, 

B.  T.  Leigh  and  Juhn  Sunt,  3  Chit.  Or.  L.  881. 

So  did  a  bialiop,  ' '  diehonoorable  and  degrading  conduct "  being  imputed  to 
himgwi  bifduip. 

A.  V.  Cbiuitr,  Cole  on  Cr.  Inf.  p.  22. 

Certain  jostioeB  of  LeicesteraluTe  obtained  a  rule  for  a  criminal  information 
tor  a  libel  imputing  that,  in  convicting  a  particular  pneoner  tbey  had  deliberately 
kded  from  motives  of  political  partiBanahlp. 

Ex  iiartt  Sotkym,  (1869]  33  J.  P.  68. 

ExjmtU  Earl  of  Badnor,  (1669)  33  J.  P.  liQ. 

Ex  farU   UmfreuHle,  (1S89)  3  Times  L.  B.  600. 

B.  V.  Maiter*,  (1889)  6  Times  L.  B.  44. 

The  mayor  of  a  borough  obtained  a  criminal  information  for  a  libel  imputing 
to  him  groes  misconduct  in  his  office. 

ExpttrU  tht  Mayor  of  Grtat  Tarmouth,  1  Cox.  C.  C.  122. 
Hag^stratee  of  a  borough  have  also  obtained  a  criminal  intonna|ion  for  a,  libel 
which  imputed  that  they  had  neglected  or  refused  Ut  do  their  duty. 
B.  V.  Brigitoek,  Cole  on  Cr.  Inf.  p.  23 ;  6  C.  &  P.  184. 
So  on  two  occasiona  did  a  stipendiary  magistrate. 
Exparte  TravU,  (1868)  32  J.  P.  772. 
R.  T.  John  Rta,  n  Ir.  C.  L.  E.  384  ;  9  Cox,  C.  C.  401. 
And  two  town-derke. 

B.   T.   Waitt,  (1743)  I  Wils.  22;  ante,  p.  26. 
R.v.  ffatfield,  (1830)  4  C.  &  P.- 244. 
Bnt  where  a  magistrate  demanded  an  apology  and  threatened  an  aotioa  for 
damages,  before  making  hie  application  for  an  information,  a  rule  was  refused. 
Ex  parte  Pollard,  (1901)  17  Times  L.  E.  773. 
So  a  clerk  to  justices  who  was  accused  of  embezzling  moneys  paid  to  him  for 
fines  was  left  to  bis  ordinary  remedies. 

Eji  parte  Freer,  (1870)  34  J.  P.  68. 
k  chief  constable  obtained  a  rule  nisi  for  a  libel  imputing  misconduct  in  his  office. 

Ex  parte  Parry,  (1877)  41  J.  P.  83. 
Bat  a  rule  was  refused  to  a  superintendent  of  police. 

ExparU  Little,  (1865)  29  J.  P.  742. 
k  Queen's  counsel  obtained  a  criminal  information  for  libellous  Tereea  and  for 
•  caricature  imputing  to  bim  professional  misconduct  in  the  conduct  of  a  case. 
Sir  W.  Qarrovi'i  Caee.  3  Chit.  Cr.  Law,  884. 
Bnt  it  was  held  that  the  musical  critic  of  the  Times  was  not  entitled  to  a 
omuiial  information  for  a  libel  charging  him  with  corruption,  on  the  ground 
that  bis  was  not  a  public  office. 

Ex  parte  DavUim,  42  J.  P.  727 ;  cited  12  a  B.  D.  328. 
Kor  a  foreign  duke,  whose  deceased  father  wa^  libelled. 

R  pro*.  Vallitmbrota  v.  Laboucherf,  12  Q.  B.  D,  320;  53  L.  J.  ft,  B. 

362;  32W.  R.  861;  50L.T.  177;  1 J  Cos,  C.  C.  415;  48  J.  P.  165. 

The  solicitoni   to   a   railway  company   were  refused  a  rule  for  a  oriminal 

information  for  a  libel  on  them  by  the  directors,  imputing  extortion  and  fraud. 

'^uj  were  left  to  bring  an  action. 

Exparte  BaxUr,  28  J.  P.  326. 
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'.  I  '  A  Gounty  Court  judge  illegally  refused  to  hear  a  barrister  who  appeared  before 

i  him.    The  barrister  memorialised  the  Lord  Chanoellor.    Obtaining  no  redress, 

he  applied  to  the  Court  of  Queen's  Bench  for  a  criminal  inf  onnation.  This  would 
have  been  granted  him,  had  he  not  previously  applied  to  the  Lord  Chanoellor. 
R  V.  Marshall  4  E.  &  B.  475. 
An  Lish  Q.C.,  in  addressing  the  jury  as  counsel  in  a  cause,  made  a  fierce 
attack  on  the  plaintiff »  who  was  an  attorney.  This  attack  was  pertinent  to  the 
issue  and  not  malicious ;  at  the  same  time,  the  obseryations  were  unusually 
harsh  and  irritating.  The  plaintiff  won  the  action,  and  then  wrote  to  the  Q.G., 
calling  on  him  to  retract  the  charges  he  had  made.  The  Q.C.  refused ;  Uiere- 
upon  the  plaintiff  wrote  the  Q.C.  a  letter,  couched  in  the  most  offensive 
language,  and  obviously  intended  to  provoke  a  dueL  The  Court  made  the  role 
for  a  criminal  information  absolute ;  but  ordered  that  the  information  should 
not  issue  without  further  order. 

J2,  pros,  Armstrong f  Q.C.  v.  Kieman,  7  Cox,  C.  C.  6 ;  5  Ir.  C.  L.  B. 

171. 
i2.  pros^  Butt  J  Q.C,  v.  Jacksof  ly  10  Jr.  L.  R.  120. 

Puhlication, 

The  prosecutor  must  prove  that  the  defendant  published 
the  defamatory  words.     In  civil  cases  it  is  necessary  to  show 
a  publication  to  some  third  person  other  than  the  person 
defamed.     In  criminal  cases  this  is  not  absolutely  neces- 
sary ;  it  is  sufficient  to  prove  a  publication  to  the  prosecutor 
himself,  provided  the  obvious  tendency  of  the  words  be  to 
provoke  the  prosecutor  and  excite  him  to  break  the  peace. 
(Hicks'  Case,  Hob.  215 ;  Poph.  139 ;  cited  6  East,  .476 ;  CltOter' 
Imck  V.  ChafferSy  1  Stark.  471 ;  i?.  v.  Wegener,  2  Stark.  245  ; 
Phillips  V.  Jansm,  2  Esp.  624;  i?.  v.  Hornhrook,  Selwyn's 
Nisi  Prius,  12th  ed.  at  p.  1065  ;  13th  ed.  at  p.  1000  ;  R.  v. 
Brooke,  7  Cox,  C.  C.  251.      See  post,  p.  670.)    Nor  is  it 
essential  for  the  prosecutor  to  show  that  his  reputation  has 
in  fact  been  injured :  as  he  is  not  claiming  damages  for 
himself,  but  only  seeking  to  protect  the  interests  of  the 
public. 

Illustrations. 

The  defendant  wrote  a  letter  to  a  young  lady  of  virtuous  and  modest  character, 
soliciting  her  chastity.  He  enclosed  it  in  an  envelope  properly  fastened  and 
addressed  to  the  young  lady  herself.  Held,  that  he  had  published  a  libel,  for 
which  he  could  be  convicted  at  common  law,  for  it  might  reasonably  tend  to 
provoke  a  breach  of  the  peace. 

B.  V.  Adams,  22  Q.  B.  D.  66;  58  L.  J.  M.  C.  1 ;  59  L.  T.  903;  53 
'  J.  P.  377 ;  16  Cox,  C.  0.  544. 
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B;  the  38  Geo.  III.  c.  71,  e.  17  (now  repealed),  the  proprietor  of  every  news- 
paper was  required  to  send  a  copy  of  every  iasue  to  the  Stomp  Office  for  Revenue 
pDipoees.     Sdd,  that  proof  of  the  delivery  of  a  newepaper  to  the  officer  at  the 
Stamp  Office  was  BufBdent  evidence  of  the  publication  of  a  libel  oontoined  in  it 
to  render  the  proprietor  liable ;  "  as  the  officer  of  the  Stomp  Office  would  at  all 
events  have  an  opportunity  of  reoding  the  libel  himself."    It  was  not  neceesavy 
for  the  pr^wecution  to  prove  thot  the  officer  had  in  fact  read  it. 
Jt.  V.  Amphlit,  4  B.  &  C.  35 ;  6  D.  *  R  125. 
MatjM  V.  Flttcher,  9  B.  &  C.  382 ;  4  Man.  &  Ry.  312. 
Merely  to  be  in  poeeeesion  of  o  copy  of  a  libel  ie  no  crime. 

;;.  V.  Brrre,  Carth.  400 ;  12  Mod.  219 ;  Holt,  422 ;  2  Salk.  417 ;  1  Lord 

Raym.  414. 
John  Lamb't  Cau,  9  Rep.  60 ;  antt,  p.  158, 
Overruling  B.  v.  AlgeriHm  Sidney,   9  Howell'a  St.  Tr.  817,  867 ;  3 

Hai^rave's  St.  Tr.  807 ;  4  St.  Tr.  197. 
McLeodw.  St.  Aubyit,  {IS99)  A.  C.  549;  68  L.  J.  P.  C.  137;48W.  H. 
1T3 ;  81  L.  T.  158 ;  15  Times  L.  R.  487. 
Ab  soon  as  the  mouuscript  of  a  libel  has  passed  out  of  the  defendant's  posses- 
ion and  control,  it  is  deemed  to  be  published,  so  far  as  the  defendant  is  concerned. 
Per  Holroyd.  J.,  in  B.  v.  BurdM,  4  B.  &  Aid.  143. 
A  libel  was  printed  ond  published  ;  the  printer  produced  the  monuaoript  from 
vhich  he  had  printed  it,  and  this  manuscript  was  proved  to  be  in  the  handwriting 
of  the  prisoner ;  there  was  no  evidence  to  show  that  he  authorised  or  directed  the 
printing  or  publishing.    This  is  evidence  of  publication  sufficient  to  go  to  the 
jury,  thouglk  the  prisoner  may  give  evidence  to  rebut  it 
R.  V.  Lovett,  9  C.  4  P.  462. 
Cooper  told  the  editor  of  a  newspaper  several  good  stories  against  the  Rev. 
i.  K,  and  asked  him  to  "  show  Mr.  K.  up;"  subsequently  the  editor  published 
the  substance  of  them  in  the  newspaper ;  this  was  held  to  be  a  publication  of  a 
Hbel  by  Cooper,  although  the  editor  know  of  the  facte  from  other  quarters 
mwell. 

R.  V.  Cooper,  8  Q.  B.  033  ;  15  L.  J.  Q.  B.  206. 

In  all  other  respects  the  law  as  to  publication  is  prac- 
tically identical  in  civil  and  criminal  cases. 

Thus,  the  author,  printer  and  publisher  are  each  and 
all  liable  to  be  prosecuted  for  a  libel  contained  in  any  book 
or  newspaper.  In  the  latter  case  the  proprietor  of  the  news- 
paper will  also  be  liable.  Every  fresh  publication  of  a  libel 
is  a  fresh  crime.  The  sale  of  every  separate  copy  of  a  libel 
is  a  distinct  offence.  {H.  v.  Carlile,  1  Chitty,  453.)  "  Not 
only  the  party  who  originally  prints,  but  every  party  who 
sells,  who  gives,  or  who  lends  a  copy  of  an  offensive  publica- 
tion will  be  liable  to  be  t)ro8ecuted  as  a  publisher."  (Per 
Bayley,  J.,  in  B.  v.  Carlile,  3  B.  &  Aid.  169.)    "  The  mere 
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ivery  of  a  libel  to  a  third  person  by  one  conscious  of  its 
itents  amounts  to  a  publication,  and  is  an  indictable 
ince."  {Per  Wood,  B.,  in  Maloney  v.  Bartlty,  3  Camp. 
) ;  and  see  MeLeoi}  v.  St.  Auhyn,  (1899)  A.  C.  549;  68 
J.  P.  C.  137  ;  48  W.  R.  173  ;  81  L.  T.  158.) 

n  the  last  extract,  the  learned  Baron  is  careful  to  insert  the 
i^s  "  by  one  conecious  of  its  contents."  For  although  any 
ivery  to  a  third  person  vill  amount  to  a  jn-ima  facie  publication, 
i  open  to  the  defendant  to  prove,  both  in  civil  and  criminal  casee, 
t  he  delivered  the  libel  without  any  knowledge  of  the  libelloos 
are  of  its  contents  :  e.g.,  where  a  poBtmsn  or  messenger  carries 
saled  letter  {per  Lord  Kenyon,  C.J.,  in  R.  v.  TopJiam,  4  T.  B. 
<),  or  a  parcel  in  which  libellous  handbills  were  wrapped  np 
ly  V.  Bream,  2  Moo.  &  Rob.  55),  or  where  the  defendant  cannot 
d  (per  Lord  Eenyon,  in  R.  v.  Holt,  5  T.  B.  444).  And  see 
mens  v.  Pottle,  16  Q.  B.  D.  354 ;  56  L.  J.  Q.  B.  51 ;  34  W.  R 116 ; 
L.  T.  808 ;  ante,  p.  160.  Even  if  the  defendant  had  read  the 
)],  yet  if  the  words  were  innocent  on  the  face  of  them,  and  only 
ived  a  defamatory  meaning  from  certain  extrinsic  facts  and 
sumstancee  wholly  unknown  to  him,  then  he  would  still  be 
sonscious  that  what  he  published  was  a  libel,  and  such  a  publica- 
1  would  be  no  crime :  e.g.,  where  the  libel  was  contained  in  an 
igory  or  a  riddle,  to  which  the  defendant  bad  no  clue.  Again, 
Bre  the  defendant  was  in  possession  of  n  paper  which  be  knew  to 
libellous,  and  handed  it  inadvertently  to  a  third  person  in  mistake 
some  other  paper,  he  was  held  not  to  be  criminally  liable  for 
h  an  accident,  though  he  would  probably  be  liable  in  a  civil  case, 
he  delivering  it  by  mistake  is  no  publication."  ili.  v.  Paiue, 
95)  5  Mod.  at  p.  167  ;  Carth.  405  ;  Comb.  358 :  and  see  the  diela 
Lord  Kenyon  in  H.  v.  Topham,  4  T.  R.  129 ;  and  in  11.  v.  I^rd 
Inffdon,  1  Esp.  228 ;  and  the  ruling  of  Abbott,  C.J.,  in  R.  v.  Haneij, 
l.'&C.  257.) 

V  master  will  be  liable  criminally  for  the  acts  of  his  ser- 
it  done  in  the  ordinary  course  of  his  emplo}'ment  in 
rsuance  of  his  master's  orders,  general  or  express.  The 
minal  liability  of  a  defendant  for  such  constructive 
jlication  is  now  defined  by  the  7th  section  of  Lord 
upbell's  Act  (6  &  7  Vict.  e.  96),  which,  however,  rather 
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leclared  than  altered  the  existing  law: — "  Whensoever,  upon 
the  trial  of  any  indictment  or  information  for  the  publica- 
tion of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
bave  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without 
bis  authority,  consent,  or  knowledge,  and  that  the  said 
pnbhcation  did  not  arise  from  want  of  due  care  or  caution 
on  his  part." 

The  section  only  says  that  evidence  may  be  given  of  such 
facts ;  but  it  has  always  been  construed  to  mean  that  such 
facts,  it  proved,  shall  be  an  answer  to  the  indictment ;  for 
such  evidence  was  always  admissible  at  common  law  in 
mitigation  of  punishment  (if  not  in  defence).  The  word 
"authority,"  in  the  above  section,  means  something  more 
than  the  general  authority  given  by  the  proprietor  of  a 
newspaper  to  the  editor  to  insert  in  the  paper  whatever  he 
thinks  fit.  (R.  V.  Holhrooh  and  others,  3  Q.  B.  D.  60 ;  47 
L.J.  Q.B.  35;26  W.  K.  144;  37  L.  T.  630;  4  Q.  B.  D.42; 
48  L.  J.  Q.  B.  113 ;  27  W.  R.  313 ;  39  L.  T.  536 ;  post,  p.  550. 
And  see  Ex  parte  Pamj,  41  J.  P.  85.) 

The  section  applies  to  all  cases  of  criminal  libel,  blas- 
phemous, seditious,  and  otherwise.  (B.  v.  Bradlaugh  and 
others,  15  Cox,  C.  C.  218.) 

lUustratioHS. 

Tha  deteudant  was  tlie  proprietor  of  The  Timet,  but  resided  in  the  country, 
iMTing  the  management  of  the  paper  entirely  to  hie  sou,  with  whom  he  never 
interfered.    A  libel  on  the  late  Loid  Cowper  having  appeared  therein,  the 
delnidant  was  held  crimiaally  liable,  and  convicted. 
R.  Y.  tt'allrr,  (1T98)  3  Eep.  21. 

And  see  Jl.  v.  GiiMi,  Fisher,  anil  Alrrander,  Moo.  &  Mai.  433. 

A  rule  was  granted  calling  on  Wiatt  to  show  cauee  why  he  should  uot  be 

ittiehed  for  selling  a  book  containing  a  libel  on  the  Court  of  King's  Bench. 

ibe  book  wae  in  Latin.     On  bis  filing  an  affidavit  stating  that  he  did  not  tinder* 

itMid  Latin,  and  giving  np  the  name  of  the  printer  from  whom  he  obtained  it 

wd  the  name  of  the  author,  the  rule  was  discharged, 

H.  V.  Wiatl,  (1T22)  8  Mod.  12a. 

The  defendant  wa*  a  bookseller,  who  published  a  seditious  hbel  written  by 
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1   '  the  Eev.  Gilbert  Wakefield ;  he  was  convicted,  but  filed  an  affidavit  in  mitiga- 

tion of  punishment  that  he  had  no  knowledge  whatever  of  the  nature  of  the 
book  or  its  contents ;  he  was  accordingly  discharged  on  payment  of  a  fine  of  thirty 
marks.    The  £ev.  G^bert  Wakefield  was  sentenced  to  two  years'  imprisonment. 

B,  V.  Cuthell,  (1799)  27  HoweU's  St  Tr.  642. 
There  appeared  in  MisVa  Weekly  Jownial  an  account  professedly  of  certain 
intrigues,  &c.,  at  the  Persian  Court;  but,  any  reader  of  ordinary  intelligence 
could  see  that  it  was  the  English  Court  that  the  author  really  meant,  that  the 
Sultan  *<Esreff"  was  intended  for  George  II.,  his  fatlier  the  late  Sultan 
**  Merewits  "  for  George  L,  **  Sophi  "  for  the  Pretender,  &c.,  &c.  The  two  com- 
positors who  set  it  up  divided  the  work  between  them,  one  taking  one  column, 
the  other  the  next  It  was  almost  impossible  that  thus  they  could  gain  any 
notion  of  the  general  sense  of  what  they  were  printing.  Yet  one  of  them  was 
convicted  of  publishing  a  seditious  libel ;  and  so  was  the  servant  whose  business 
**  was  only  to  clap  down  the  press." 

R.  V.  Kmll,  (1728)  1  Barnard.  305. 

R.  V.  CUrJe,  ib.  304. 
In  Massachusetts  it  has  been  held  that  the  publisher  of  a  newspaper  is  not 
liable  for  publishing  an  article  which  he  reasonably  and  bond  fide  believes  to  be  a 
fancy  sketch  or  a  fictitious  narrative,  in  no  way  applicable  to  any  living  person ; 
although  the  writer  intended  it  to  be  libellous  of  the  plaintiff.  [Probably  this 
would  be  a  defence  in  England  in  a  criminal  case,  if  not  in  a  civil  action.  See 
Precedent  No.  31,  p.  719.] 

Smith  v.  Ashley,  (1846)  52  Mass.  (11  Met.)  367. 

Harrison  v.  Smithy  (1869)  20  L.  T.  at  p.  717. 

Dexter  v.  Spear ,  4  Mason,  115. 

See  Chubb  v.  FlannagaUy  6  C.  &  P.  431. 
Bev.  Samuel  Paine  sent  his  servant  to  his  study  for  a  certain  paper  which  he 
wished  to  show  Brereton ;  the  servant  by  mistake  brought  a  libellous  epitaph  on 
Queen  Mary  which  Paine  inadvertently  handed  to  Brereton.  This  would  pro- 
bably be  deemed  a  sufiicient  publication  in  a  civil  case  (note  to  Mayne  v.  Fletcher, 
4  Man.  &  By.  312),  but  it  was  held  insufficient  in  a  criminal  case. 

R.  V.  Paine,  (1695)  5  Mod.  167 ;  Carth.  405 ;  Comb.  358. 

See  the  remarks  of  Lord  Kenyon  in  R,  v.  Lord  Abingdom,  1  Esp  228; 
and  of  Wills,  J.,  in  R,  v.  Munslow,  (1895)  1  Q.  B.  at  p.  765. 
.      I  A  libel  appeared  in  the  Man  of  the  World  of  May  11th,  1878.    On  May  2dth 

the  defendant  was  appointed  publisher  of  the  paper  and  the  back-stock  was  sent 
to  his  office.  On  December  13th  the  relator's  agent  applied  at  the  defendant's 
office  for  a  copy  of  the  number  for  May  11th,  and  the  defendant  told  his  wsaar 
taut  to  look  it  up  and  deliver  it,  which  was  done.  The  defendant  swore  that  he 
had  not  examined  the  back  ntimbera  at  all  and  knew  nothing  of  the  lihel. 
Cockbum,  L.C.J.,  intimated  that  in  those  circumstances  no  jury  would  ever  find 
the  defendant  guilty  of  criminally  publishing  the  libel. 

R,  V.  Barnard,  Ex  parte  Lord  Ranald  Goiver,  43  J.  P.  127. 
The  defendant  and  Mrs.  Besant  carried  on  business  as  pubHshers  at  22,  Stone- 
;  cutter  Street,  the  defendant  being  rated  as  the  occupier  of  those  premises. 

Bamsey  was  their  manager.     They  at  first  published  two  papers,  the  National 

Reformer  and  the  Freethinker  ;  but  in  1881  they  arranged  with  Bamsey  that,  in 

1  addition  to  managing  their  business,  he  might  also  carry  on  a  publishing 
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baaiiieas  of  his  own  on  their  premises,  and  fiamsejr'a  aalarj  was  reduced  in  conse- 
quence of  this  arrangement.  In  November,  1881,  the  defendant  was  registered 
u  proprietor  of  the  National  Ile/ormtr  and  Bamsej  as  proprietor  of  the  Frer- 
tkialuT.  In  188*2  copies  of  the  Frtetkinker,  containing  blasphemous  libels,  were 
purchased  at  22,  Stonecutter  Street,  from  a  shopman  in  the  employ  of  the  defen- 
dant and  Sirs.  Besant  The  defendant  knew  that  the  Frfethinker  was  still  being 
jmblished  and  sold  on  his  premises,  but  did  not  know  anything  as  to  the  contents 
of  the  numbers  in  question.  Hrld,  by  Lord  Coleridge,  C.J.,  that  the  defendant 
was  prima  facie  liable,  but  that  on  the  above  facts  the  jury  might  acquit  him 
under  a.  T  of  Lord  Campbell's  Act  Verdict,  not  guilty. 
S.  V.  Bradluugk  and  others,  15  Cox,  C.  C.  217. 

And  see  R.  v.  Bamtaj  arid  FooU,  U  Cox,  C.  C.  231 ;  48  L.  T.  734 ; 
1  C.&ai32. 
The  directors  of  a  printing  company  are  not  criminally  liable  for  a  libel  con- 
tained in  a  paper  printed  by  the  serranta  of  the  company,  unless  they  knew  of 
«T  saw  the  libel  before  its  publication,  or  gave  express  instructions  for  ite 
appearance. 

E.  V.  Allien,  Judd,  and  othm,  37  W.  R  U3 ;  69  L.  T.  933  ;  63  J.  P. 
213;  16  Cox,  C.C.  539. 

Privilege. 
A  defendant  on  the  trial  of  any  information  or  indict- 
ment may  give  evidence  to  show  that  the  alleged  libel  was 
priiiileged  by  reason  of  the  occasion ;  and,  unless  such  privi- 
lege be  absolute,  the  prosecutor  may  rebxit  this  defence  by 
«ndence  of  malice,  precisely  as  in  civil  cases. 

Except  in  such  cases  of  privilege  it  is  quite  unnecessary 
to  prove  malice  in  a  criminal  proceeding  for  a  defama- 
tory libel ;  it  is  enough  that  the  defendant  intended  to 
pnblish  that  which  the  jury  have  found  to  be  a  libel. 
After  conviction,  however,  the  defendant  is  allowed  to  file 
affidavits  in  mitigation  of  punishment,  shovring  that  he 
honestly  believed  in  the  truth  of  what  he  wrote,  and 
published  it  without  malice.  (B.  v.  Sir  F.  Burdett,  4 
B.  k  Aid.  95.) 

The  law  is  otherwise  in  Scotland  ;  there  malice  must  be 
proved  in  all  criminal  proceedings,  though  it  never  need 
be  in  civil.  (1  Hume,  342  ;  Borthwick,  190,  195.) 
Justification. 
But  it  is  in  the  matter  of  justification  that  the  main 
difference  lies  between  civil  and  criminal  proceedings.  In 
a  civil  trial,  as  we  have  seen,  ante,  p.  173,  the  truth  of  the 


■ 

I 


'i 


I 


444  CBIMINAL  LAW. 

matters  charged  in  a  libel  is  and  always  was  a  perfect 
answer  to  the  action ;  the  plaintiff  was  never  allowed  ta 
recover  damages  for  an  injury  done  to  a  reputation  to 
which  he  had  no  right.     But  in  all  criminal  proceedings 
the  truth  of  the  libel  by  the  common  law  constituted  no 
defence.     The  maxim  used  to  be  "the  greater  the  truth, 
the  greater  the  libel ;  "  meaning  that  the  injudicious  publi- 
cation of  the  truth  about  A.  would  be  more  likely  to  pro- 
voke him  to  a  breach  of  the  peace  than  if  some  falsehood 
were  invented  about  him,  which  he  could  easily  and  com- 
pletely refute.     Accordingly,  on  a  criminal  trial,  whether 
of  an  indictment  or  an  information,  no  evidence  could  be 
received  of  the  truth  of  the  matters  charged,  not  even  in 
mitigation  of  punishment.     But  now,  by  the  6th  section  of 
Lord  Campbell's  Act  (6  &  7  Vict.  c.  96),  "On  the  trial  of 
any  indictment  or  information  for  a  defamatorj^  libel,  the 
defendant  having  pleaded  such  plea  as  hereinafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  inquired 
into,  but  shall  not  amount  to  a  defence,  unless  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be 
published.     To  entitle  the  defendant  to  give  evidence  of 
the  truth  of  such  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  shall  be  necessarv  for  the 
defendant,  in  pleading  to  the  said  indictment  or  informa- 
tion, to  allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to  an  action 
for  defamation,  and  further  to  allege  that  it  was  for  the 
public  benefit  that  the   said  matters  charged  should  be 
published,   and    the    particular    fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published ;  to  which  plea  the  prosecutor 
shall  be  at  liberty  to  reply  generally,  denying  the  whole 
thereof.     If  after  such  plea  the  defendant  shall  be  convicted 
on  such  indictment  or  information,  it  shall  be  competent  to 
the  Court,  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the   said   plea   and  by  the    evidence    given  to   prove  or 
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disprove  the  Bame :  Provided  always,  that  the  truth  of  the 
matters  charged  in  the  alleged  libel  complained  of  by  such 
indictment  or  information  shall  in  no  case  be  inquired  into 
withont  such  plea  of  justification :  Provided  also,  that  in 
addition  to  snch  plea,  it  shall  be  competent  to  the  defendant 
to  plead  a  plea  of  not  guilty :  Provided  also,  that  nothing 
in  this  Act  contained  shall  take  away  or  prejudice  any 
defence  under  the  plea  of  not  guilty  which  it  is  now  com- 
petent to  the  defendant  to  make  under  such  plea  to  any 
action  or  indictment,  or  information  for  defamatory  words 
or  libel." 

Hence  there  is  still  a  most  important  distinction  between 
civil  and  criminal  cases  on  this  point.  The  mere  truth 
is  an  answer  to  a  civil  action,  however  maliciously  and 
unnecessarily  the  words  were  published.  But  in  a  criminal 
case,  the  defendant  has  to  prove,  not  only  that  his  asser- 
tions are  true,  but  also  that  it  was  for  the  public  benefit 
that  they  should  be  published.  Moreover,  the  statute  does 
not  apply  in  cases  of  blasphemous,  obscene,  or  seditious 
words.  {R.  v.  Dufy,  9  Ir.  L.  K.  329 ;  2  Cox,  C.  C.  45 ; 
Ex  parte  O'Brien,  12  L.  R.  Ir.  29 ;  15  Cox,  C.  C.  180 ; 
R.  V.  M'Hugh,  (1901)  2  Ir.  R.  669.)  It  does  not  apply, 
by  its  express  tenns,  unless  there  be  a  special  plea  of 
JQStification.  In  short,  the  truth  of  the  matter  complained 
of  "  can  only  become  a  defence  under  the  statute,  and 
then  only  when  the  statutory  conditions  are  complied 
with."  Wherever  Lord  Campbell's  Act  does  not  apply,  the 
law  remains  still  as  it  was  settled  prior  to  that  Act.  Hence 
a  magistrate  at  the  preliminary  investigation  of  a  charge 
of  libel,  whether  under  s.  5  of  the  6  &  7  Vict.  c.  96,  or  at 
common  law,  has  no  power  to  receive  and  perpetuate  any 
evidence  of  the  truth  of  the  matters  charged  {B.  v. 
Toumsend,  4  F.  &  F.  1089 ;  10  Cox,  C.  C.  356 ;  J?,  v.  Sir 
Robert  Garden,  5  Q.  B.  D.  1 ;  49  L.  J.  M.  C.  1 ;  28  W.  R. 
133;  41  L.  T.  504;  14  Cox,  C.  C.  359) ;  unless  the  libel 
appeared  in  a  newspaper,  as  to  which  see  s.  4  of  the 
Newspaper  Libel  Act,  1881,  post,  p.  784. 


I 

■ 

I 

I 

y 

m 

•I 

1 


I       I 


CHAPTER  XVn. 


BLASPHEMOUS     WORDS. 


It  is  a  misdemeanour,  punishable  by  indictment  and  by 
criminal  information,  to  speak,  or  write  and  publish  any 
profane  words  vilifying  or  ridiculing  God,  Jesus  Christ,  the 
Holy  Ghost,  the  Old  or  New  Testament,  or  Christianity  in 
general,  with  intent  to  shock  and  insult  believers,  or  to 
pervert  or  mislead  the  ignorant  and  unwary.     This  is  the 
crime  of  blasphemy,  and  on  conviction  thereof  the  blas- 
phemer may  be  sentenced  to  fine  or  imprisonment  to  any 
extent,  in  the  discretion  of  the  Court.     Formerly  he  was 
frequently  also  sentenced  to  the  pillory  or  to  banishment.* 
He   may  also   be  required  to  give  security  for  his  good 
behaviour  for  any  reasonable  time  after  he  comes  out  of 
prison  ;  and  can  be  detained  in  prison  till  such  sureties  be 
found.      [Thomas  Emlyn,  in  1703,  and  Richard  Carlile,  in 
1820,   were   condemned   to   find   sureties   for  their  good 
behaviour  throughout  the  remainder  of  their  lives.]     Also 
under  the  60  Geo.  IH.  &  1  Geo.  IV.  c.  8,  s.  1,  the  Court 
may,  after  conviction,  make  an  order  for  the  seizure  of 
copies  of  the  blasphemous  libel  in  the  possession  of  the 


*  In  Scotland  up  till  the  year  1813  blasphemy  was  in  certain  circumfltanoes  a 
capital  offence.  The  only  person  executed  for  blasphemy  appears  to  hare  been 
Thomas  Aikenhead,  a  young  student  just  twenty  years  of  age,  and  the  son  of  a 
surgeon  in  Edinburgh ;  he  seems  to  have  been  very  harshly,  if  not  illegaUyv 
treated ;  no  coimsel  appeared  for  him :  his  crime  consisted  in  loose  talk  about 
Ezra  and  Mahomet  and  in  crude  anticipations  of  Materialism.  He  was  hanged 
on  January  8th,  1697,  buried  beneath  the  gallows,  and  all  his  moyeables  forfeited 
to  the  Crown.  (See  Macaulay's  History  of  England,  yoL  IV.,  pp.  78M; 
Maclaunn's  Grim.  Cases,  12  ;  3  Mer.  382,  n.)  Two  other  persons  were  prose- 
cuted— Kinninmouth  and  Borthwick — but  neither  was  convicted;  in  the  first 
case  the  prosecution  dropped,  while  Borthwick  fled  the  country.  (Hume  on 
Crimes,  II.  518.) 
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irisoner,  or  in  the  possession  of  any  person  to  his  use. 
"he  defendant  cannot  plead  a  justification  :  nor  can  he  be 
lermitted  at  the  trial  to  argue  that  his  blasphemous  words 
re  trae.  (Per  Abbott,  L.C.J.,  in  Cooke  v.  Hughes,  K.  & 
1. 115.) 

The  intent  to  shock  and  insult  believers,  or  to  pervert  or 
oislead  the  ignorant  and  unwary,  is  an  essential  element 
D  the  crime.  Actus  non  facit  reum,  nisi  mens  sit  rea.  The 
sistence  of  such  an  intent  is  a  question  of  fact  for  the 
ory,  and  the  onus  of  proving  it  lies  on  the  prosecution. 
rhe  best  evidence  of  such  an  intention  is  usually  to  be 
ouDtl  in  the  work  itself.  If  it  is  full  of  scurrilous  and 
ipprobrious  language,  if  sacred  subjects  are  treated  with 
iffensive  levity,  if  indiscriminate  abuse  is  employed  instead 
if  argument,  then  a  malicious  design  to  wound  the  religious 
eelings  of  others  may  be  readily  inferred.  If,  however, 
:he  author  abstains  from  ribaldry  and  licentious  reproach, 
I  similar  design  may  still  perhaps  be  inferred  if  it  be  found 
ihat  be  has  deliberately  had  resort  to  sophistical  argu- 
uents,  that  he  has  wilfully  misrepresented  facts  within 
liis  knowledge,  or  has  indulged  in  sneers  and  sarcasms 
igainst  aU  that  is  good  and  noble ;  for  this  would  tend  to 
Bhow  that  he  did  not  write  from  conscientious  conviction, 
bot  desired  to  pervert  and  mislead  the  ignorant ;  or  at  all 
Bvents  that  he  was  criminally  indifferent  to  the  distinctions 
between  right  and  vn-ong.  But  where  the  work  is  free 
from  all  offensive  levity,  abuse  and  sophistry,  and  is  in 
fact  the  honest  and  temperate  expression  of  religions 
opinions  conscientiously  held  and  avowed,  the  author  is 
entitled  to  be  acquitted  ;  for  his  work  is  not  a  blasphemous 
libel. 

"  It  is,  indeed,  still  blasphemy,"  says  Mr.  Justice  Erskine 
in  Shore  v.  Wilson,  9  Clark  &  Fin.,  at  pp.  524-5,  "  punish- 
able at  common  law,  scoffingly  or  irreverently  to  ridicule 
or  impugn  the  doctrines  of  the  Christian  faith ;  yet  any 
man  may,  without  subjecting  himself  to  any  penal  conse- 
quences, soberly  and  reverently  examine  and  question  the 
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truth   of  those   doctrines   which   have   been   assumed   as 
essential  to  it."     Mr.  Justice  Coleridge  said,  in  the  same 
case,  9  Clark  &  Fin.,  at  p.  539,  "  I  apprehend  that  there  is 
nothing  unlawful  at  common  law  in   reverently  denying 
doctrines  parcel  of  Christianity,  however  fundamental.     It 
would  be  difficult  to  draw  a  line  in  such  matters  according 
to  perfect  orthodoxy,  or  to  define  how  far  one  might  depart 
from  it  in  believing  or  teaching  without  offending  the  law. 
The  only  safe  and,  as  it  seems  to  me,  practical  rule,  is  that 
which   I   have    pointed    at,   and   which   depends   on   the 
sobriety,  and  reverence,  and  seriousness  with  which  the 
teaching  or  believing,  however  erroneous,  are  maintained." 

And  mere  vehemence  or  even  virulence  of  argument 
must  not  be  taken  as  evidence  of  this  intent  to  injure. 
Sarcasm  and  ridicule  are  fair  weapons  even  in  heterodox 
hands,  so  long  as  they  do  not  degenerate  into  profane  scoff- 
ing or  irreverent  levity.  **  If  the  decencies  of  controversy 
are  observed,  even  the  fundamentals  of  religion  may  be 
attacked  without  a  person  being  guilty  of  blasphemous 
libel."  (Per  Lord  Coleridge,  C.J.,  in  E.  v.  Bamsey  and 
Foote,  48  L.  T.  739 ;  16  Cox,  C.  C.  231 ;  1  C.  ife  E.  146.) 

It  is  not  blasphemy,  then,  to  seriously  and  reverently 
propound  any  opinions,  however  heretical,  which  are  con- 
scientiously entertained  by  the  accused.  Honest  error  is 
no  crime  in  this  country,  so  long  as  its  advocacy  is  rational 
and  dispassionate,  and  does  not  degenerate  into  fanatical 
abuse,  or  into  scurrilous  attacks  upon  individuals.  Heresy 
and  blasphemy  are  entirely  distinct  and  different  things. 
*'  The  law  visits  not  the  honest  errors,  but  the  maUce  of 
mankind.'*  (**  Starkie  on  Libel,*'  2nd  edition,  p.  147.) 
'*  Every  man  may  fearlessly  advance  any  new  doctrines, 
provided  he  does  so  with  proper  respect  to  the  religion  and 
government  of  the  country,"  (Per  Best,  J.,  in  JR.  v.  Burddt, 
(1820)  4  B.  ife  Aid.  132.) 

Or,  to  quote  the  words  of  Lord  Mansfield  in  the  great 
case  of  Evans  v.  The  CJmmberlain  of  London  (1767) :  **  The 
common  law  of  England,  which  is  only  common  reason  or 


I 
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no  prosecution  for  mere  opinions."     (16 
313)  p.  326  ;  2  Bum,  Eccl.  Law,  218.) 


d  of  uttering  diagtuting  and  souirilous  language  about 

^et-plac«  at  Quildford  (see  poat,  p.  459]. 

w,  (1676)  1  Ventria,  293;    3  Keble.  607;   Tremayne'a 

i26. 

irrite  and  publish  that  Jeeus  ChriBt  is  an  impostor,  the 

se  fable,  and  those  who  believe  in  it  infidels  to  God. 

,  (1812)  31  HoweU'e  St  Tr.  927. 

rrit»  and  publish  that  Jesua  Christ  was  an  impostor,  a 

and  a  fanatic.    The  j  ury  found  as  a  fact  that  the  intention 

lalidous ;  and  the  Court  on  motion  refused  to  arrest  the 

liiigtoa,  (1822)  1  B.  &  C.  2ti ;  1  St.  Tr.  (N.  S.)  1339. 
denies  the  divinity  of  Jesus  Christ  is  not  a  blasphemous 
erent  and  temperate  tone,  and  expreesing  the  conscientious 

then  T.  Wiltoit  a,.d  Uhert,  (1812)  9  Clark  ft  F.  3ii. 
indicted  before  Mr.  Justice  Denton  for  a  book  alleged  to 
Eld  "  A  True  Testimony  for  God  and  for  His  Sacred  Law ; 
defence  of  the  First  Commandment  of  Qed  against  all 
laven,  Thou  ahalt  buve  no  other  gods  but  me."     He  was 
dmitted  publication. 
/,  Gloucester  Summer  Assizes,  1726. 
L  that  the  Christian  miracles  were  not  to  be  taken  in  a 
rical  sense  was  held  blasphemous  in  1729 ;  but  there  the 
id  that  to  attack  the  miracles  was  to  attack  Christianity 
Qot  be  included  amongst ' '  disputes  between  learned  men 
verted  points."     "  I  would  have  it  taken  notice  of,"  says 
''  that  we  do  not  meddle  with  any  diftereaces  of  opinion, 
only  where  the  very  root  of  ChristiBJuty  is  struck  at." 
(o»,  (1729)  2  Str.  834 ;  Fitz.  66 ;  1  Barnard.  162. 
I  publicly  maintaining  that  the  character  of  Christ  is 
[ihing  misleading,  and  that  the  Bible  is  no  more  inspired 
'as  held  blasphemy  by  the  Court  o(  Exchequer  in  a  civil 
id  to  the  style  of  the  lecture,  or  the  religious  convictions 

Ulbourit,  (1867)  L.  B.  2  Ex.  230;  36  L.  J.  Et.  124 ;  15 
B;  16L.T.  290. 

[ty  to  publish  or  sell  Paine's  "  Age  of  Beaaon." 
iM,  (1797)  26  Howell'a  St.  Tr.  656. 
rd  CarliU,  (1819)  3  B.  &  Aid.  181 ;  1  Chit  431. 
is  trial  read  over  to  the  jury  the  whole  of  Paine's  "  Age 
■  which  he  was  indicted.    After  his  conviction,  hia  wife 
and  accurate  account  of  his  trial,  entitled  "The  Mock 
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Trial  of  Mr.  Carlile,"  and  in  so  doing  republiBhed  the  whole  of  the  "  Age  of 
Beacon"  as  a  part  of  the  proceedings  at  the  trial.  Htld^  that  the  pri\-il^ 
usually  attaching  to  fair  reports  of  judicial  proceedings  did  not  extend  to  such 
a  colourable  reproduction  of  a  book  adjudged  to  be  blasphemous ;  and  that  it  is 
unlawful  to  publish  eyen  a  correct  account  of  the  proceedings  in  a  Court  of 
justice,  if  such  an  account  contain  matter  of  a  scandalous,  blasphemous,  or 
indecent  nature. 

R.  V.  Mary  Carlile,  (1819)  »  B.  &  Aid.  167. 

See  also  SUde  v.  Brannan,  (1872)  L.  B.  7  C.  P.  261 ;  41  L.  J.  M.  C. 
85 ;  20  W.  B.  607 ;  26  L.  T.  509 ;  poti,  p.  477. 

Bichard  Carlile  was  sentenced  to  pay  a  fine  of  1,500^,  to  be  imprisoned  for 
three  years,  and  to  find  sureties  for  his  good  behaviour  for  the  term  of  his  life. 
He  was  still  in  Dorchester  Gaol  in  1825.  In  the  meantime  the  sale  of  heterodox 
books  continued  at  his  shop,  and  his  shopmen  were  sentenced  to  various  terms  of 
imprisonment.  In  June,  1824,  William  Campion,  John  Clarke,  William  Maley, 
and  Thomas  Perry  were  sentenced  to  imprisonment  in  Newgate  for  three  years, 
Bichaid  Hassell  for  two  years,  and  Thomas  Jeffryes  for  a  year  and  a  half,  for 
selling  blasphemous  publications. 

An  information  was  filed  against  Jacob  Hive  for  publishing  a  profane  and 
blasphemous  libel,  tending  to  vilify  and  subvert  the  Christian  religion,  and  to 
blaspheme  our  Saviour  Jesus  Christ,  to  cause  His  Divinity  to  be  denied,  to 
represent  Him  as  an  impostor ;  to  scandalise,  ridicule,  and  bring  into  contempt 
His  most  holy  life  and  doctrine ;  and  to  cause  the  truth  of  the  Christian  religion 
to  be  disbelieved  and  to^itlly  rejected,  by  representing  the  same  as  spurious  and 
chimerical,  and  a  piece  of  forgery  and  priestcraft. 
R.  V.  llivey  (1756)  Dig.  L.  L.  83. 

An  information  was  exhibited  against  Peter  Annet  for  a  certain  malignant, 
profane,  and  blasphemous  libel,  entitled  **The  Free  Inquirer,"  tending  to 
blaspheme  Almighty  God,  and  to  ridicule,  traduce,  and  discredit  His  Holy 
Scriptures,  particularly  the  Pentateuch,  and  to  represent,  and  to  cause  it  to  be 
believed,  that  the  prophet  Moses  was  an  impostor,  and  that  the  sacred  truths  and 
miracles  recorded  and  set  forth  in  the  Pentateuch  were  impositions  and  false 
inventions ;  and  thereby  to  diffuse  and  propagate  irreligious  and  diabolical 
opinions  in  the  minds  of  his  Majesty's  subjects,  and  to  shake  the  foundations  of 
the  Christian  religion,  and  of  the  civil  and  ecclesiastical  government  established 
in  this  kingdom.  To  this  information  he  pleaded  guilty.  **  In  considention  of 
which,  and  of  his  poverty,  of  his  having  confessed  his  errors  in  an  afifidavit,  and 
of  his  being  seventy  years  old,  and  some  symptoms  of  wildness  that  appeared  on 
his  inspection  in  Court,  the  Court  declared  they  had  mitigated  their  intended 
sentence  to  the  following,  viz.  to  be  imprisoned  in  Newgate  for  a  month ;  to 
stand  twice  in  the  pillory,  with  a  paper  on  his  forehead,  inscribed  hituphemy;  to 
be  sent  to  the  house  of  correction  to  hard  labour  for  a  year ;  to  pay  a  fine  of 
6«.  8d,  and  to  find  security,  himself  in  lOOZ.  and  two  sureties  in  50/.  each,  for 
his  good  behaviour  during  life." 

R.  V.  I^eter  Annet,  (1763)  1  Wm.  Bl.  395 ;  3  Bum,  Bed.  Law,  9th  ed. 
386. 

An  information  was  exhibited  against  John  Wilkes  for  publishing  an  obscene 
and  impious  libel,  tending  to  vitiate  and  corrupt  the  minds  and  manners  of  his 
Majesty's  subjects;   to  introduce  a  total  contempt  of  religion,  modesty,  and 


BLASPHEMT.  4fil 

Almiglitj  Ood;    and  to  ridicule  our  Saviour  and  tho 

(1768)4BaiT.  2527;  2  Wils.  151. 

)f  Liverpool,  was  proMcatad  at  common  law  for  denying 

I  lite ;  but  the  prosecution  was  abandoned. 

,  (1817)  3  Uer.  366,  n. 

iam  Hone  was  tried  on  ttiree  successive  da^s,  December 

17,  for  publishing  three  parodies  on  the  Catochism,  the 

dan  deed,  before  Abbott,  J.,  on  the  first  day,  and  Lord 

he  other  two.    He  was  on  each  occasion  acquitted,  the 

icks  on  the  Qovemment,  and  not  written  with  any  intent 

itions  parodied. 

Trials  of  William  Hone,"  London,  1618. 

.  Teetoment  maj  amount  to  blasphemj:. 

ngUm,  (1841)  5  Jur.  529. 

by  a  jury  in  1641  to  be  a  blaephemouB  libel. 

(1841)  2  Mod.  St.  Tr.  356. 

was  a  purely  vindiotiTe  one  by  Hetherington,  and  no 

id.     Blackburn,  J.,  ezpregsaa   his   disapproval  of   this 

,  (1668)  L.  E.  3  a.  B.  374;  37  L.  J.  M.C.89;  16W.  R. 
T.  395;  11  Cos,  CO.  19. 
ed  of  blasphemy  in  January,  1842,  for  publishing  the 

year  Adams  was  tried  before  lir.  Justice  Erekino  at 
telling  No.  25  o(  the   said  "Oracle  of  Beaeon,"  and 

Oeoi^  Jacob  Holyoake  was  tried  before  Mr.  Justice 
ny.  It  appeared  that  he  had  been  lecturing  on  emigra- 
.ndatthedoBeavan,  said  to  have  been  sent  on  purpose 
said :  ' '  Hie  lecturer  has  been  speaking  of  our  duty  to 
tell  us  as  to  onr  duty  to  Ood  ?  "  Holyoake,  being  thus 
lo  not  believe  there  is  such  a  thing  as  a  God.  ...  I 
rved  as  they  serve  the  anbaltema— place  him  on  half- 
ss  known  to  be  a  friend  of  Southwell's,  and  a  writer  in 
"  and  he  was  convicted  and  sentenced  to  six  months* 

Holyoake,  London,  1842. 

^herini,  a  monk,  was  indicted  in  Ireland  in  1855  for 
irreverently,  and  blasphemously  burnt  a  Bible  in  public 
same  into  disregard,  hatred,  and  contempt,  and  in  other 
ring  religion  into  discredit,  and  in  other  oounte  with 
ired  it  to  be  burnt  with  such  intento.  There  was  some 
1  been  burnt  in  the  defendant's  presence  among  a  heap 
sn,  but  very  little  that  he  knew  it  or  sanctioned  it. 
jury  that  if  he  sanctioned  it,  it  would  follow  "as  of 
in  of  the  act  could  only  be  to  bring  into  cont«mpt  the 
Holy  Stoiptures."  The  defendant  was  acquitted, 
lit,  (1655)  7  Cox,  C.  C.  79. 
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A  man  called  Pooley  was  indicted  at  the  Bodmin  Summer  Aaeises,  July,  1857, 
before  Coleridge,  J.,  his  son,  afterwards  Lord  Coleridge,  L.C.  J.,  being  counsel  for 
the  prosecution.  The  prisoner  had  scribbled  on  a  gate  some  disgusting  language 
concerning  Jesus  Christ,  and  was  convicted  of  a  blasphemous  libel,  but  was 
subsequently  discovered  to  be  insane. 

B.  V.  PoiiUyy  (1857)  Digest  of  Criminal  Law,  97. 
In  November,  1868,  John  Thompson  was  committed  for  trial  by  the  South- 
ampton magistrates  on  iiie  prosecution  of  the  Bev.  Arthur  Bradley,  the  incumbent 
of  a  church  there,  for  publishing  the  following  blasphemous  libel : — '*  I  believe 
Jesus  of  Nazareth  to  be  the  Messiah  at  his  first  coming,  as  an  antitypical  Paschal 
Lamb  who  died  for  sins  in  allegory ;  and  I  believe  John  Cochran  of  Glasgow  to 
be  the  Messiah  at  his  second  qpming,  and  the  antitypical  High  Priest  who  has 
taken  away  sin  in  reality."    In  March,  1869,  the  grand  jury  ignored  the  bill. 

Foote,  Bamsey,  and  Kemp  were  indicted  for  blasphemous  libels  and  pictures 
contained  in  the  Christmas  number  of  the  Freethinker^  Foote  being  the 
editor,  Bamsey  the  registered  proprietor,  and  Kemp  the  printer  and  publisher  of 
that  paper.  On  the  first  trial,  March  Ist,  1883,  the  jury  could  not  agree,  and 
were  discharged.  The  prisoners  were  tried  again  on  Monday,  March  5th,  1883, 
and  convicted  and  sentenced  to  twelve,  nine,  and  three  months'  imprisonment 
respectively.  North,  J.,  directed  the  jury  that  any  publication  containing 
'*  contumelious  reproach  or  profane  scoffing  against  Holy  Scripture  and  the 
Christian  religion  "  was  a  blasphemous  libel. 

12.  V.  Fx)otey  Bamsey,  and  Kemp,  TimeSy  March  2nd  and  6th,  188S. 
In  the  same  year  Bamsey  and  Foote  were  indicted  for  articles  which  had 
appeared  in  other  numbers  of  the  Freethinker,  which  were  alleged  to  be 
blasphemous.  The  late  Mr.  Bradlaugh,  M.P.,  was  at  first  included  also  in  this 
indictment,  but  the  case  against  him  was  tried  separately,  and  he  was  acquitted 
on  the  ground  that  he  was  in  no  way  responsible  for  the  publication.  See  15  Cox, 
C.  C.  217 ;  ante,  p.  443.  Bamsey  and  Foote  were  tried  before  Lord  Coleridge,  G.J., 
on  Apiil  24th,  1883 ;  the  jury  could  not  agree  upon  a  verdict ;  and  on  Tueedar, 
May  1st,  the  Attomey-Qeneral  issued  his  ^fiat  for  a  nolle  prosequi, 

B,  V.  BaTMey  and  Foote,  (1883)  48  L.  T.  733 ;  15  Cox,  C.  C.  231 ; 
1  C.  &E.  126. 
For  other  cases  of  blasphemy  at  common  law,  see 

TroBke's  Case,  (1618)  Hobart,  236;  post,  p.  458. 
I  B,  V.  Atwood,  (1618)  Cro.  Jac.  421 ;  2  Boll.  Abr.  78  ;  poit,  p.  459. 

The  Commonwealth  v.  Tydford,  Kearhy  and  others,  (1651). 
,  B.  V.  Clendon,  (1712),  cited  2  Str.  789. 

I  .  B.  V.  HaU,  (1721)  1  Str.  416. 

Faterson's  Case,  (1843)  1  Brown  (Scotch),  629. 
Bohinson's  Case,  (1843)  i6.  643. 

In  aid  of  the  common  law,  many  statutes  have  at  dif- 
ferent times  been  passed  to  punish  particular  species  of 
blasphemy.     Of  these  the  following  are  still  unrepealed  :— 

"Whatsoever  person  or  persons  shall  deprave,  despise 
or  contemn  the  most  blessed  Sacrament  in  contempt  thereof 
by  any  contemptuous  words  or  by  any  words  of  depraving, 


I ; 


despising,  or  reviling,  or  what  pereon  or  persons  shall 
advisedly  in  any  other  wise  contemn,  despise,  or  revile  the 
said  moat  blessed  Sacrament,  shall  suffer  imprisonment  of 
his  or  their  bodies  and  make  fine  and  ransom  at  the  king's 
will  and  pleasure."     (1  Edw.  VI.  c.  1,  s.  1.) 

"Any  ^icar  or  other  minister  whatsoever  that  shall 
preach,  declare,  or  speak  anything  in  the  derogation  or 
depraving  of  the  Book  of  Common  Prayer,  or  anything 
therein  contained,  or  of  any  part  thereof,"  shall  on  con- 
viction for  the  first  offence  suffer  forfeiture  of  one  year's 
profit  of  benefices  and  six  months'  imprisonment,  and  for 
the  second  offence,  one  year's  imprisonment  and  deprivation, 
aod  for  the  third  offence,  deprivation  and  imprisonment  for 
life :  or,  if  not  beneficed,  for  the  first  offence  imprison- 
ment for  one  year,  and  for  the  second  offence,  imprisonment 
for  Hfe.     (2  &  3  Edw.  VI.  c.  1,  s.  2  ;  1  Ehz.  c.  2,  s.  2.) 

Any  person  whatsoever,  lay  or  clerical,  who  "shall  in 
any  interludes,  plays,  songs,  rhj'mes,  or  by  other  open 
words,  declare  or  speak  anything  in  the  derogation,  deprav- 
ing, or  despising  of  the  same  book,  or  of  anything  therein 
contained,  or  any  part  thereof,"  shall  for  the  first  offence 
forfeit  one  hundred  marks,  for  the  second  offence  four 
hnodred  marks,  and  for  the  third  offence  shall  forfeit  all 
liis  goods  and  chattels  to  the  king  and  be  imprisoned  for 
life.     (2  &  3  Edw.  VI.  c.  1,  s.  8  ;  and  1  Eliz.  c.  2,  s.  3.) 

These  provisions  are  applied  to  our  present  Book  of 
Common  Prayer  by  the  14  Car.  II.  c.  4,  s.  1. 

Every  person  ecclesiastical,  who  shall  persist  in  main- 
taining or  affirming  any  doctrine  directly  contrary  or 
repugnant  to  any  of  the  articles  agreed  on  in  the  Convo- 
cation holden  at  London  in  1562,  shall  be  deprived  of  his 
living.    {13  Eliz.  c.  12,  8.  2.) 

The  statute  3  Jac.  I.  c.  21,  against  profanity  in  stage- 
(ilays,  was  repealed  in  1843  by  the  6  &  7  Vict.  c.  68, 
a.1. 

"If  any  person,  having  been  educated  in,  or  at  any  time 
baring  made  profession  of,  the  Christian  religion  within 
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this  realm,  shall  by  writing,  printing,  teaching,  or  admed 
speaking,  assert  or  maintain  that  there  are  more  Gods  than 
one,  or  shall  deny  the  Christian  religion  to  be  true,  or  the 
Holy  Scriptures  of  the  Old  and  New  Testament  to  be  of 
divine  authority,"  he  shall,  on  conviction  by  the  oath  of 
two  or  more  credible  witnesses,  be  deprived  of  all  offices, 
civil,  ecclesiastical,  and  military,  unless  'he  renounce  his 
errors  within  four  months  from  the  date  of  his  conviction ; 
and  for  a  second  offence  he  shall  be  declared  unable  to  sue 
in  any  Court  of  law  or  equity,  to  be  a  guardian,  an  executor 
or  administrator,  to  take  any  legacy,  or  to  hold  any  office, 
and  shall  also  suffer  imprisonment  for  three  years.  But 
information  must  be  given  on  oath  to  a  magistrate  within 
four  days  after  such  words  are  spoken,  and  the  prosecution 
must  be  commenced  within  three  months  after  such 
information.  (9  &  10  Will.  III.  c.  36  [c.  32  in  the 
Statutes  at  Large] ,  as  amended  by  63  Geo.  III.  c.  160.) 

But  this  statute  does  not  affect  or  alter  the  common  law  {R.  v. 
CarlUe,  8  B.  &  Aid.  161 ;  IL  v.  Williams,  26  Howell's  St.  Tr.  656) ; 
nor  would  its  repeal.  (li.  v.  Waddington,  1  B.  &  C.  26 ;  1  St.  Tr. 
<N.  S.)  1389;  AtL-Oen.  v.  Pearson,  8  Mer-  at  pp.  899,  405,  407.) 
It  appears  to  be  directed  rather  against  apostasy  than  blasphemy. 
So  far  as  I  am  aware,  there  never  has  been  a  prosecution  under  it, 
possibly  because  the  punishment  for  the  first  offence  is  so  slight. 
**  Advised  speaking"  probably  means  words  spoken  deliberately,  as 
opposed  to  ''a  casual  expression  dropped  inadvertently."  (See 
Heath  v.  Burdev,  15  Moore,  P.  C.  C.  80 ;  Brodrick  &  Fremantle,  at 
p.  234.) 

By  the  Burial  Laws  Amendment  Act,  1880  (43  k  44 
Vict.  c.  41,  s.  7),  any  person  who  shall  at  any  burial  under 
the  Act,  "  under  colour  of  any  religious  service  or  other- 
wise, in  any  churchyard  or  graveyard,  wilfully  endeavour 
to  bring  into  contempt  or  obloquy  the  Christian  religion, 
or  the  belief  or  worship  of  any  church  or  denomination  of 
Christians,  or  the  members  or  any  minister  of  any  such 
church  or  denomination,  or  any  other  person,  shall  be 
guilty  of  a  misdemeanour.'' 
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Herety  and  Blaapkemy. 

lAbpheut  are  entirely  distinct  and  different  things, 
ice  and  in  tbeir  legal  aspect.  Originally,  both  were 
ices  not  cognizable  in  the  secular  Courts.  Then 
led  ander  which  both  became  cHmea  punishable  in 
ioarts.  Now  heresy  is  once  more  a  parely  ecclesia* 
shahle  only  in  the  clergy  ;  while  blasphemy  is  the 
r  a  particular  offence  against  the  Btate. 
from  alpioiuu.,1  choose  tor  myself)  is  the  deliberate 
ition  of  a  particular  set  of  views  or  opinions,  which 
ider  erroneous.  To  persist  in  the  tenet  ot  your 
rbr  and  its  injurious  tendency  have  been  pointed 
agarded  as  a  sin,  and  the  obstinate  heretic  who 
was  bidden  to  do  penance  for  the  good  of  his  soul, 
le  other  hand,  is  a  crime  against  the  peace  and 
[ety  ;  it  is  an  outrage  on  men's  religious  feelings, 
:h  of  the  peace.  The  word  necessarily  involves  an 
"or  to  wound  (he  feelings  of  others,  for  it  is  derived 
lurt,  and  ^rnU,  I  speak,  and  denotes,  therefore, 
to  hnrt." 


Heresy. 
r  heresy  was  no  crime.  The  secular  Courts  took 
any  man's  religious  opinions ;  and  indeed  before 
I  heretics  were  scarce.  Towards  the  end  of  the 
J,  however,  heresy  came  to  be  regarded  as  a  orime 
eath,  and  Acts  were  passed  in  the  reigns  of  Henry 
which  condemned  all  heretics  to  be  burnt  alive, 
r  the  power  of  defining  heresy  just  as  they  pleased. 
gs  lasted  till  the  reign  of  Henry  VIII.,  when  the 
in  some  particulars  less  severe.  Under  Edward 
t  two  executions  for  heresy.  Mary  restored  the 
lort  period,  during  which  about  300  persons  were 

iz.  c.  1,  B.  6,  all  statutes  relating  to  heresy  were 
lomehow  two  men  were  burnt  in  her  reign,  and 
[.  "At  this  day,"  says  Sir  Edward  Coke,  "no 
cted  or  impeached  for  heresy  before  any  temporal 
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judge,  or  other  that  hath  temporal  jurisdiction."  (12  Eep.  57.)  By 
the  29  Car.  II.  c.  9,  s.  1,  the  writ  d«  heeretico  comharendo  waa 
abolished  ;  but  s.  2  of  the  same  Act  expressly  provides  *'  that  nothing 
in  this  Act  shall  extend,  or  be  construed  to  take  away  or  abridge 
the  jurisdiction  of  Protestant  archbishops  or  bishops,  or  any  other 
judges  of  any  Ecclesiastical  Courts,  in  cases  of  atheism,  blasphemy, 
heresy,  or  schism,  and  other  damnable  doctrines  and  opinions,  but 
that  they  may  proceed  to  punish  the  same  according  to  his 
Majesty's  ecclesiastical  laws,  by  excommimication,  deprivation, 
degradation,  and  other  ecclesiastical  censures,  not  extending  to 
death,  in  such  sort,  and  no  other,  as  they  might  have  done  before 
the  making  of  this  Act,  anything  in  this  law  contained  to  the  con- 
trary in  anywise  notwithstanding."  By  the  58  Geo.  III.  c.  127,  s.  8, 
it  is  enacted  that ''  no  person  who  shall  be  pronounced  or  declared 
excommunicate  shall  incur  any  civil  penalty  or  incapacity  whatever^ 
in  consequence  of  such  excommunication,  save  such  imprisonment, 
not  exceeding  six  months,  as  the  Court  pronouncing  or  declaring 
such  person  excommunicate  shall  direct." 

These  enactments  are  obsolete  ;  but  they  were  better  repealed.  I 
do  not  know  that  any  layman  has  been  prosecuted  for  heresy  since 
1640.  And  indeed  there  is  considerable  authority  for  holding  that 
at  the  present  day  the  Ecclesiastical  Courts  no  longer  possess  any 

criminal  jurisdiction  over  laymen.     In  Burder  v. ,  8  Curteis, 

827,  May  81st,  1844,  Sir  H.  Jenner  Fust  says:  ''As  against  lay- 
men, whatever  may  be  the  nature  of  the  charge,  undoubtedly  the 
Court  has  no  jurisdiction  to  entertain  a  criminal  suit."  And  though 
four  years  earlier  a  criminal  suit  was  commenced  against  a  layman 
for  an  incestuous  marriage.  Dr.  Lushington  contented  himself  with 
pronouncing  the  marriage  null  and  void,  which  was  clearly  within 
his  power,  and  did  not  impose  any  punishment  or  penance  on  the 
defendant.  {Woodn  v.  Woods,  2  Curt.  516,  July  18th,  1840.)  And 
in  Phillimore  v.  Machon,  1  P.  D.  481,  Lord  Penzance  says :  **  Speak- 
ing generally,  and  setting  aside  for  the  moment  all  questions  as  to 
the  clergy,  it  cannot,  I  think,  be  doubted  that  a  recurrence  to  the 
punishment  of  the  laity  for  the  good  of  their  souls  by  Ecclesiastical 
Courts,  would  not  be  in  harmony  with  modern  ideas,  or  the  position 
which  ecclesiastical  authority  now  occupies  in  the  country.  Nor  do 
I  think  that  the  enforcement  of  such  powers,  where  they  still  exist, 
if  they  do  exist,  is  likely  to  benefit  the  community." 

This  much  is  quite  clear  at  all  events — that  no  Ecclesiastical  Court 
can  any  longer  proceed  against  a  layman  for  mere  nonconformity 
By  the  4th  section  of  the  Toleration  Act   (1  William  &  Mary^ 
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c.  18),  no  Dissenter  shall  be  prosecuted  in  any  Ecclesiastical  Court 
for  or  by  reason  of  his  nonconformity  to  the  Church  of  England. 
And  although  by  s.  17  it  was  provided  that  the  benefits  of  the  Act 
should  not  extend  to  Unitarians,  this  exception  was  repealed  in  1818 
by  the  statute  68  Geo.  III.  c.  160.  With  respect  to  dissenting 
ministers,  however,  one  relic  of  the  past  still  lingers.  By  s.  5  of 
52  Geo.  III.  c.  155,  any  justice  of  the  peace  may  call  on  the  minister 
of  "any  place  of  religious  worship  certified"  under  that  Act  to 
make  a  declaration  to  the  following  effect : — ''  I  am  a  Christian  and 
a  Protestant,  and  as  such  I  believe  that  the  Scriptures  of  the  Old 
and  New  Testament  contain  the  revealed  will  of  God,  and  I  receive 
the  same  as  the  rule  of  my  doctrine  and  practice."  It  is  improbable 
that  any  justice  of  the  peace  is  aware  at  the  present  moment  that  he 
possesses  this  power ;  still  less  probable  is  it  that  he  would  ever 
exercise  it.  The  section  applies  only  to  ministers  of  chapels  certified 
under  the  52  Geo.  III.  c.  155,  and  very  few,  if  any,  dissenting 
chapels  are  now  certified  under  that  Act :  they  are  all,  I  believe, 
'*  registered  "  under  the  subsequent  and  more  comprehensive  Act, 
18  &  19  Vict.  c.  81,  an  Act  which  applies  to  Jews,  Boman  Catholics, 
and  every  other  denomination,  and  which  requires  no  declaration  of 
any  kind.  Still,  it  is  wrong  that  a  justice  of  the  peace  should  have 
the  power  to  impose  such  a  test  on  anyone,  and  the  section  should 
be  repealed  forthwith. 

Even  over  clergymen  of  the  Established  Church  the  power  of  the 
Ecclesiastical  Courts  on  questions  of  heresy  is  very  limited.  The 
judgment  of  her  Majesty's  Privy  Council  (including  the  Archbishop 
of  Canterbury),  in  the  case  of  the  Bev.  Bowland  Williams,  February  8, 
1864,  decided  that  it  is  not  an  ecclesiastical  offence,  even  for  the 
clergy,  to  dispute  the  dates  and  authorship  of  the  several  Books  of 
the  Old  and  New  Testaments,  to  deny  that  the  whole  of  the  Holy 
Scriptures  was  written  under  the  inspiration  of  the  Holy  Spirit,  to 
reject  parts  of  Scripture  upon  their  own  opinion  that  the  narrative 
is  inherently  incredible,  to  disregard  precepts  in  Holy  Writ  because 
they  think  them  evidently  wrong,  so  long  as  they  do  not  contradict 
any  doctrine  laid  down  in  the  Articles  or  Formularies  of  the  Church 
of  England.  (Williama  v.  Bishop  of  Salisbury,  Wilson  v.  Feudally 
(1864)  2  Moore,  P.  C.  (N.  S.)  875 ;  Brodrick  &  Fremantle,  247 ; 
Gorham  v.  Bishop  of  Exeter,  (1860)  ib.  64.) 
•  It  must,  moreover,  be  pointed  out,  before  leaving  the  Ecclesiastical 
Courts,  that  no  blasphemous  publication,  which  is  punishable  in  the 
secular  Courts,  can  be  taken  cognizance  of  in  the  ecclesiastical.  For 
*'  where  the  common  or  statute  law  givetli  remedy  in  foro  seciUari 
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(whether  the  matter  be  temporal  or  spiritual)  the  conusance  of  that 
cause  belongeth  to  the  King's  temporal  Courts  only."  (Coke  upon 
Littleton,  96  b.,  and  see  PhUliviore  v.  Machon,  1  P.  D.  481.)  Hence 
it  is  only  over  blasphemous  libels  not  punishable  by  the  common  law 
or  under  any  statute  that  the  Ecclesiastical  Courts  can  have  aL.y 
jurisdiction  at  all.  {CtirVs  Case,  2  Str.  789 ;  1  Barnard.  29.)  The 
canon  law,  speaking  generally,  is  not  binding,  at  all  events  on 
laymen.  '*  The  canon  law  forms  no  part  of  the  law  of  England, 
unless  it  has  been  brought  into  use  and  acted  upon  in  this  country: 
the  burden  of  proving  which  rests  on  those  who  affirm  the  adoption 
of  any  portion  of  it  in  England."  (Per  Lord  Denman,  C.J.,  in  The 
Queen  v.  The  Archbiahop  of  Canterbury,  11  Q.  B.  649  ;  17  L.  J.  Q.  B. 
268 ;  Midd^ton  v.  Croft,  Cas.  temp.  Hardwicke,  67,  826.  See  Year 
Book,  84  Hen.  YI.  fo.  88  (1459) ;  Prisot,  c.  5 ;  Fitzh.  Abr.  quare  imp. 
89 ;  Bro.  Abr.  qu.  imp.  12.)  Hence  the  Ecclesiastical  Courts  have 
no  concurrent  criminal  jurisdiction  over  libels;  and  their  juris- 
diction, by  way  of  civil  proceeding  for  defamation,  was  expressly 
taken  away  by  the  18  &  19  Vict.  c.  41,  s.  1. 

Blaspheviy. 
I. 

So  much  for  the  ecclesiastical  oflfence  of  Heresy.  We  come  now 
to  the  law  relating  to  Blasphemy.  How  are  the  secular  Courts  con- 
cerned in  such  a  matter  at  all  ? 

The  answer  in  former  days  was  clear  and  obvious.  The  secular 
Courts  interfered  to  punish  blasphemous  libels  for  the  same  reason 
as  they  did  in  the  case  of  any  other  libel,  viz.,  in  order  to  prevent  a 
disturbance  of  the  peace.  Blasphemous  preaching  and  writing  led 
to  dangerous  outbreaks  of  fanaticism,  and  the  State  had,  therefore, 
a  direct  interest  in  their  suppression. 

This  was  the  point  decided  in  the  Star  Chamber,  in  Traske's  Case 
(1618),  the  earliest  reported  decision  on  the  subject.  The  defendant, 
John  Traske,  was,  in  the  words  of  the  report,  "  a  minister  that  held 
opinion  that  the  Jewish  Sabbath  ought  to  be  observed,  and  not  ours, 
and  that  we  ought  to  abstain  from  all  manner  of  swine's  flesh. 
Being  examined  upon  these  things,  he  confessed  that  he  had  divulged 
these  opinions,  and  had  laboured  to  bring  as  many  to  his  opinion  as 
he  could.  And  had  also  written  a  letter  to  the  king,  wherein  he  did 
seem  to  tax  his  Majesty  of  hypocrisy,  and  did  expressly  inveigh 
against  the  Bishops  High  Commissioners,  as  bloody  and  cruel  in 
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their  proceedings  against  him  and  a  Papal  Clergy.  Now  he,  being 
•called  ore  tenus,  was  sentenced  to  fine  and  imprisonment,  not  for 
holding  those  opinions  (for  those  were  examinable  in  the  Ecclesias- 
tical Courts  and  not  here),  but  for  making  of  conventicles  and 
factions  by  that  means,  which  may  tend  to  sedition  and  commotion, 
•and  for  scandalising  the  king,  the  bishops,  and  the  clergy." 
<Hobart's  Reports,  286.) 

In  the  same  year  (1618)  there  was  a  similar  decision  in  the  King's 
Bench,  in  Atwood's  Case,  Cro.  Jac.  421 ;  2  Roll.  Abr.  78.  The 
language  complained  of  in  that  case  sounds  to  us  now  very  harmless ; 
it  was  aimed  chiefly  at  the  prevailing  mode  of  worship: — "The 
religion  now  professed  is  but  fifty  years  old  :  preaching  is  but  prating, 
prayer  once  a  day  is  more  edifying."  The  Court  at  first  (in  Easter 
Term)  doubted  if  they  had  jurisdiction,  as  the  words  did  not  clearly 
tend  to  a  breach  of  the  peace.  The  Attorney-General,  Sir  Henry 
Yelverton,  thought  the  case  ought  to  go  before  the  Ecclesiastical 
€ourt  of  High  Commission.  (Croke,  Jac.  421.)  But  the  King's 
Bench  in  Michaelmas  Term  decided  that  the  indictment  lay ;  ''for 
these  words  are  seditious  words  against  the  State  of  our  Church  and 
against  the  peace  of  the  Realm,  and  although  they  are  spiritual 
words,  still  they  draw  after  them  a  temporal  consequence — viz.,  the 
disturbance  of  the  peace."     (2  RoUe's  Abridgment,  78.) 

The  next  decision  that  we  have  on  the  subject  is  R.  v.  Taylor, 
<1676)  1  Ventr.  293 ;  8  Keble,  607,  621 ;  Tremayne's  Entries,  p.  226. 
This  case  contains  the  celebrated  dictum  of  Sir  Matthew  Hale, 
that  "Christianity  is  parcel  of  the  laws  of  England,"  a  phrase  that 
is  very  often  quoted,  and  has,  I  think,  been  misunderstood.  Let  us 
first  look  at  the  facts  of  the  case  which  was  before  him,  for  it  is  most 
unfair  to  learned  judges  to  seize  on  one  line  of  a  judgment,  force  it 
from  its  context,  and  treat  it  as  a  general  proposition  of  abstract  law 
to  be  pushed  to  all  extremes. 

Taylor  was  proved  to  have  preached  aloud  and  persistently  in  the 
market-place  at  Guildford  words  of  which  the  following  are  a 
sample : — "  Religion  is  a  Cheat,  and  Profession  is  a  Cloak,  and 
they  are  both  cheats.  .  .  .  All  the  Earth  is  mine,  and  I  am  a 
King's  Son ;  my  Father  sent  me  hither,  and  made  me  a  Fisher- 
man to  take  Vipers,  and  I  neither  fear  God,  Devil  nor  Man ;  I 
am  a  Younger  Brother  to  Christ,  an  Angel  of  God.  ...  No 
Man  fears  God  but  an  Hypocrite.  .  .  .  Christ  is  a  Bastard.  .  .  . 
■God  damn  and  confound  all  your  Gods,"  &c.  The  information, 
which  is  set  out  in  full  in  Tremayne's  Entries,  p.  226,  alleged, 
among  other  things,  that  these  words  tended  to  destroy  Christian 
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government  and  society.  It  was  no  doubt  argued  on  behalf  of 
Taylor,  as  it  was  in  the  earlier  case  of  Atwood,  that  the  offence  waa 
punishable  only  in  the  spiritual  Court.  But  '*  Hale  said  that  such 
kind  of  wicked,  blasphemous  words  were  not  only  an  offence  to- 
God  and  religion,  but  a  crime  against  the  laws,  state,  and  govern- 
ment, and  therefore  punishable  in  this  Court ;  for  to  say  Beligion 
is  a  cheat  is  to  dissolve  all  those  obligations  whereby  the  civil 
societies  are  preserved ;  and  Christianity  is  parcel  of  the  laws  of 
England,  and  therefore  to  reproach  the  Christian  religion  is  to- 
speak  in  subversion  of  the  law."  (1  Yentris,  298.)  Or,  as  the 
judgment  is  more  briefly  given  in  the  report  in  8  Eeble,  at  p.  607 : — 
"Hale,  C.J.  These  words,  though  of  ecclesiastical  cognizance^ 
yet  that '  Religion  is  a  cheat,'  tends  to  dissolution  of  all  government,, 
and  therefore  punishable  here,  and  so  of  contumelious  reproachea 
of  God  or  the  Religion  established." 

When  we  consider  the  date  at  which  this  judgment  was  delivered 
(1676),  and  remember  how  mighty  a  part  religious  fanaticism  had 
played  in  the  social  disturbances  of  the  earlier  part  of  the  century,, 
it  cannot,  I  think,  be  said  that  the  decision  in  Taylor' $  Case  waa 
wrong  either  in  fact  or  in  law.  The  concluding  sentence,  as  reported 
in  Yentris,  is  undoubtedly  too  wide.  It  should  have  been  limited 
(and  probably  was  by  the  Chief  Justice)  to  ^^8uch  kind  of  blasphemous, 
words  "  as  the  prisoner  was  charged  with  uttering.  The  earlier 
part  of  the  judgment  is  expressly  so  limited. 

Yet  the  dictum  at  the  end  of  the  judgment  of  Hale,  C.J.,  in  Yentris*^ 
Report,  has  constantly  been  misconstrued  into  a  general  and  abstract 
proposition  of  law,  as  though  the  Chief  Justice  had  said,  in  syllogistic, 
form, — 

"  To  disparage  any  part  of  the  law  of  England  is  a  crime. 

''Christianity  is  a  part  of  the  law  of  England. 

''  Therefore  to  disparage  Christianity  is  a  crime." 

But  Hale,  C.J.,  would  himself  have  been  the  first  to  deny  tha 
major  premiss.  "For,"  as  the  Commissioners  on  Criminal  Law 
remarked  in  their  Sixth  Report  (May  8rd,  1841,  p.  88) :  "  It  is  not 
criminal  to  speak  or  write  either  against  the  common  law  of  England 
generally,  or  against  particular  portions  of  it,  provided  it  be  not 
done  in  such  a  manner  as  to  endanger  the  public  peace  by  exciting 
forcible  resistance."  See  also  Jefferson's  Letter  to  Major  Cartwright, 
published  in  Cartwright's  Life  and  Correspondence.  It  is  a  fact,, 
no  doubt,  that  Christianity  is  the  religion  of  the  church  which  is  by 
law  established  in  this  land ;  but  it  does  not  follow  that  to  attack 
Christianity  in  peaceable  and  temperate  language  is  or  ever  was  & 
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crime.  What  the  Court  intended  to  decide  in  Taylor's  Case  was 
simply  this  : — "  These  words  are  not  only  a  sin ;  they  are  also  a 
crime.  They  are  punishable  in  a  temporal  Court:  for  they  tend  to 
subvert  the  established  order  of  things,  of  which  Christianity  is  a 
part,  and  are  therefore  dangerous  to  the  State.  They  are  in  fact 
seditious."  And  as  though  to  make  the  grounds  of  their  decision 
clear  beyond  all  doubt  the  Court  condemned  Taylor,  as  part  of  his 
punishment,  to  stand  in  the  pillory,  both  at  Westminster  Palace- 
yard  and  also  at  Guildford,  where  he  spoke  the  words,  with  a  paper 
fixed  to  his  head  with  these  words  written  on  it  in  large  letters  : — 
''For  Blasphemous  Words  tending  to  the  Subversion  of  all 
Government."     (Tremayne,  226 ;  8  Keble,  621.) 

This,  then,  is  the  first  stage  in  the  development  of  our  law  of 
libel.  The  State  steps  in  to  suppress  harangues  which  endanger 
the  peace  and  good  order  of  society.  The  substance  or  matter  of 
the  harangue  is  comparatively  immaterial ;  the  ''  secular  arm  "  is 
only  concerned  with  its  political  consequences. 

To  one  charge,  therefore,  which  has  been  brought  against  our 
law  as  to  blasphemy,  it  is  not  amenable,  at  all  events  in  this  its 
earliest  form.  It  does  not  **  take  the  Deity  under  its  protection." 
It  does  not  attempt  to  "avenge  the  insult  done  to  God."  The 
offender  is  punished  for  his  offence  against  his  fellow-men,  not  for 
his  offence  against  God.  No  judge  and  jury  ever  tried  a  man  for  a 
9in  that  was  not  also  a  crime.  As  Erskine,  J.,  said,  in  sentencing 
Holyoake  in  1842 :  *'  The  arm  of  the  law  is  not  stretched  out  to 
protect  the  character  of  the  Almighty ;  we  do  not  assume  to  be  the 
protectors-  of  our  God,  but  to  protect  the  people  from  such  indecent 
language."  Very  similar  words  were  spoken  by  Mr.  Justice  Ashurst 
in  passing  sentence  upon  Williams,  who  was  tried  in  1797  for 
publishing  Paine's  "Age  of  Eeason":  "Although  the  Almighty 
does  not  stand  in  need  of  the  feeble  aid  of  mortals  to  vindicate  His 
honour  and  law,  it  is,  nevertheless,  fit  that  Courts  of  judicature 
should  show  their  abhorrence  and  detestation  of  people  capable  of 
sending  into  the  world  such  infamous  and  wicked  books.  Indeed, 
all  offences  of  this  kind  are  not  only  offences  to  God,  but  crimes 
against  the  law  of  the  land,  and  are  punishable  as  such,  inasmuch 
as  they  tend  to  destroy  those  obligations  whereby  civil  society  is 
bound  together.  And  it  is  upon  this  ground  that  the  Christian 
religion  constitutes  part  of  the  law  of  England."  (26  Howell's 
State  Trials,  p.  714.) 

So,  in  1888,  Alderson,  B.,  told  the  jury,  in  Qathercole's  Case,  2 
Lewin  C.  C.  at  p.  254,  that  "  a  person  may,  without  being  liable  to 


462  BLASPHEMY 

prosecution  for  it,  attack  any  sect  of  the  Christian  religion,  save 
the  established  religion  of  the  country ;  and  the  only  reason  why 
the  latter  is  in  a  different  situation  from  the  others,  is  because  it  is 
the  form  established  by  law,  and  is  therefore  a  part  of  the  con- 
stitution of  the  country.  In  like  manner  and  for  the  same  reason 
any  general  attack  upon  Christianity  is  the  subject  of  criminal 
prosecution,  because  Christianity  is  the  established  religion  of  the 
country."  And  he  directed  the  jury  to  acquit  the  prisoner  if  they 
thought  the  libel  "  was  merely  an  attack  upon  the  Roman  Catholic 
Church  "  (see  ante,  p.  429).  This  ruling,  while  it  clearly  states 
the  grounds  on  which  the  law  against  blasphemy  was  supported, 
shows  with  equal  clearness  how  one-sided  was  its  operation. 

n. 

But  with  the  eighteenth  century  comes  a  new  development  in  this 
branch  of  the  law.  In  the  case  of  li.  v.  Woolston,  (1729)  Fitzg.  64  ; 
1  Barnard.  162,  266 ;  2  Str.  832,  the  Court  of  King's  Bench,  while 
professing  to  follow  R.  v.  Taylor,  greatly  extended  the  principle  of 
that  decision,  making  criminal  liability  depend  on  the  heretical 
character  of  the  opinions  expressed.  Woolston  was  a  Fellow  of 
Sidney  College,  Cambridge,  who  had  published  six  ''  Discourses  on 
the  Miracles  of  our  Saviour,"  urging  that  they  were  not  to  be 
taken  literally,  but  allegorically  or  mystically.  His  arguments, 
which  were  conveyed  in  most  forcible  language,  gave  great  offence 
to  the  bishops,  and  Woolston  was  prosecuted  and  found  guilty. 
The  indictment  against  him  contained  an  express  allegation  that 
these  discourses  were  published  ''with  an  intent  to  vilify  and 
subvert  the  Christian  religion "  (see  the  report  in  Fitzgibbon) ; 
hence  the  verdict  of  the  jury  amounted  to  a  finding  (in  my  opinion 
erroneous)  that  such  was  Woolston's  intent.  His  counsel,  Dr. 
Worley,  moved  in  arrest  of  judgment  that  these  discourses  did  not 
amount  to  a  libel  upon  Christianity,  since  the  Scriptures  were  not 
denied ;  that  the  offence  was  of  ecclesiastical  cognizance :  that  the 
defendant  should  have  been  proceeded  against  upon  the  stat.  9  &  10 
Will.  ill.  c.  82 ;  and  he  was  prepared  to  go  further  and  argue  that 
even  though  the  book  was  a  libel  upon  Christianity,  yet  the  common 
law  had  not  cognizance  of  such  an  offence,  when  he  was  stopped  by 
the  Court,  Raymond,  C.J.,  declaring  on  the  authority  of  Tayloi's 
Case  (1  Ventris,  293 ;  8  Keble,  607),  that  "Christianity  in  general  is 
parcel  of  the  common  law  of  England,  and,  therefore,  to  be  pro- 
tected by  it.    Now  whatever  strikes  at  the  very  root  of  Christianity 
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tends  manifestly  to  a  dissolution  of  the  civil  government.  So  that 
to  say  an  attempt  to  subvert  the  established  religion  is  not  punish- 
able by  those  laws  upon  which  it  is  established  is  an  absurdity.  I 
would  have  it  taken  notice  of  that  we  do  not  meddle  with  any 
differences  in  opinion,  and  that  we  interpose  only  where  the  very 
root  of  Christianity  itself  is  struck  at,  as  it  plainly  is  by  this 
allegorical  scheme,  the  New  Testament,  and  the  whole  relation  of 
the  life  and  miracles  of  Christ  being  denied ;  and  who  can  find  this 
allegory  ?  " 

Similarly,  in  1708,  when  a  man  called  Bead  was  indicted  for 
publishing  an  obscene  libel.  Chief  Justice  Holt  expressed  a  strong 
opinion  that  such  a  publication  was  a  purely  ecclesiastical  offence, 
not  punishable  in  the  temporal  Courts.  (Fortescue,  98 ;  11  Mod.  142.) 
But  afterwards  in  CurVs  Case  (1727  :  1  Barnard.  29  ;  2  Str.  788), 
the  judgment  of  Hale,  C.J.,  in  Taylor's  Case  was  cited,  and  the 
Court  of  Eing*s  Bench  decided  that  an  obscene  libel  was  ''  punish- 
able at  common  law,  as  an  offence  against  the  peace,  intending  to 
weaken  the  bonds  of  civil  society,  virtue,  or  morality  ; "  the  Chief 
Justice  giving  his  judgment  somewhat  guardedly :  ''  If  it  reflects  on 
religion,  virtue,  or  morality,  if  it  tends  to  disturb  the  civil  order  of 
society,  I  think  it  is  a  temporal  offence  "  (2  Str.  790). 

The  same  law  was  laid  down  in  1716  by  Hawkins,  in  his  "  Pleas 
of  the  Crown,"  Book  I.  c.  6  : — "  Offences  of  this  nature,  because 
they  tend  to  subvert  all  religion  and  morality,  which  are  the 
foundation  of  government,  are  punishable  by  the  temporal  judges 
with  fine  and  imprisonment."  So  in  summing  up  to  the  jury  in 
the  Irish  case  of  R.  v.  Father  PetcheHni,  (1855)  (7  Cox,  C.  C.  at 
p.  84),  Greene,  B.,  told  them  that  there  could  be  no  doubt  that  the 
act  complained  of — burning  a  Bible  in  public — was  ''  one  of  grave 
and  serious  nature,  and  amounts  by  the  law  of  the  land  to  a 
criminal  offence.  It  has  been  truly  stated  to  you  that  the  Christian 
religion  is  part  and  parcel  of  the  law  of  this  land.  Any  publication 
or  any  conduct  tending  to  bring  Christianity  or  the  Christian 
religion  into  disrespect,  or  expose  it  to  hatred  or  contempt,  is  not 
only  committing  an  offence  against  the  majesty  of  God,  but  is  in 
violation  of  the  common  law  of  the  land.  Among  the  ways  in 
which  that  offence  may  be  committed  is  by  exposing  the  Word  of 
God,  or  any  part  of  it,  to  obloquy  or  hatred.  The  highest  authori- 
ties have  laid  down  the  law  in  that  way,  both  ancient  and  modern." 

And  the  decision  in  R.  v.  Woolston  was  followed  again  in  the 
nineteenth  century  in  a  civil  case,  Cowan  v.  Milhourn^  (1867) 
L.  E.  2  Ex.  230 ;  86  L.  J.  Ex.  124  ;  15  W.  R.  750 ;  16  L.  T.  290,  in 
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which  the  Court  of  Exchequer  decided  that  the  defendant  was 
justified  in  refusing  to  carry  out  a  contract  to  let  certain  rooms, 
because  the  plaintiff  proposed  to  deliver  in  them  lectures,  the  titles 
of  two  of  which  were  advertised  as  follows : — **  The  Character  and 
Teachings  of  Christ ;  the  former  defective,  the  latter  misleading ; " 
^'  The  Bible  shown  to  be  no  more  inspired  than  any  other  book." 
The  action  was  tried  in  the  Passage  Court  at  Liverpool,  and  the 
Becorder  directed  the  verdict  to  be  entered  for  the  defendant,  but 
gave  the  plaintiff  leave  to  move  the  Court  of  Exchequer  to  enter 
the  verdict  for  him,  the  damages  being  contingently  assessed  at  lOZ. 
on  each  count.  The  plaintiff  accordingly  moved  ex  parte  for  a  rule 
ni^  in  pursuance  of  the  above  leave.  The  lectures  never  were 
delivered,  and  the  propositions  intended  to  be  maintained  in  them 
•could  hardly  have  been  expressed  on  the  placards  in  less  offensive 
language.  Tet  Kelly,  C.B.,  held  that  it  was  clear  from  the 
advertisements  that  the  lecturer  was  going  to  attack  Christianity  in 
general,  and  that  to  do  this  publicly  was  clearly  blasphemy  at 
-common  law.  Baron  Bramwell,  on  the  other  hand,  relied  on  the 
statute  9  &  10  Will.  III.  c.  82,  s.  1,  the  Becorder  having  elicited 
from  the  plaintiff  at  the  trial,  as  appears  from  the  report  in  the 
Law  Times,  that  he  had  been  educated  in  the  Christian  religion. 
But  at  the  end  of  his  judgment  the  learned  Baron  seems  to  abandon 
this  ground  and  to  admit  that  possibly  the  intended  lectures  were 
not  positively  criminal,  in  the  sense  of  being  indictable,  while 
maintaining  that  they  were  still  unlawful  as  being  contra  honos 
mores.  This,  no  doubt,  is  a  solid  distinction  in  many  cases ;  but 
with  all  respect  I  venture  to  doubt  if  there  can  be  such  a  distinction 
in  the  case  of  alleged  blasphemy.  Either  the  words  are  criminal 
or  they  are  innocent.  The  right  of  free  speech  applies  the  instant 
the  veto  of  the  law  is  removed :  there  can  be  no  tertium  quid,  no 
debatable  ground  of  language  not  criminal,  yet  reprobated  by 
the  law. 

The  learned  Baron  also  remarked  during  the  argument  (16  L.  T. 
291),  ''I  have  heard  it  said  by  a  learned  judge  that  blasphemy  is 
more  in  the  manner  and  spirit  of  treating  the  subject  than  in  the 
actual  matter  itself."  And  Baron  Martin's  judgment  was  as 
follows  : — **  I  am  quite  of  the  same  opinion.  I  protest  against  the 
notion  that  this  is  any  punishment  of  the  persons  advocating  these 
opinions.  It  is  merely  the  case  of  the  owner  of  property  exercising 
his  rights  over  its  use."  Hence  it  cannot  be  said  that  either  of 
these  learned  Barons  concurred  in  the  law  laid  down  by  the  Lord 
•Chief  Baron.    And  the  case  is  in  other  respects  unsatisfactory  as 
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an  authority  on  a  point  of  criminal  law,  being  a  somewhat  hurried 
decision,  refusing  an  application  for  a  rule  nisi  in  a  civil  case  in 
which  only  202.  was  in  dispute. 

Still,  these  cases,  if  they  stood  alone,  would  undoubtedly  estab- 
lish this  proposition,  that  **  whatever  strikes  at  the  very  root  of 
Christianity  tends  manifestly  to  a  dissolution  of  the  civil  govern- 
ment," and  is  therefore  punishable  as  a  crime,  although  the 
language  and  temper  of  the  writer  be  irreproachable.  This  pro- 
position appears  to  me  to  be  inconsistent  with  the  law  laid  down  in 
the  earlier  cases ;  it  is  in  fact  punishing  a  man  for  his  opinions, 
which,  as  was  held  in  Traske's  Case  (ante,  p.  458),  were  examinable 
only  in  the  Ecclesiastical  Courts. 

What  reason,  then,  is  alleged  for  this  extension  of  the  former 
law  ?  It  is  based  on  the  maxim  that  **  every  man  must  be  taken 
to  have  intended  the  natural  and  necessary  consequences  of  his 
act.'*  This  is  the  argument,  as  I  understand  it : — Though  the 
writer  may  honestly  desire  to  arrive  at  the  truth,  and  though  he 
may  have  expressed  his  objectionable  arguments  with  no  more 
profanity  than  their  statement  necessarily  involved,  still  it  will  be 
the  duty  of  both  judge  and  jury  to  consider  the  effect  of  a  general 
dissemination  of  those  opinions.  If  the  doctrines  maintained  are 
such  that  their  direct  tendency  is  to  subvert  religion,  to  destroy 
morality,  and  *'  to  dissolve  all  the  bonds  and  obligations  of  civil 
society,"  then  the  maxim  applies,  and  the  judge  must  direct  a 
conviction,  for  -the  necessary  malice  is  presumed. 

Now  everyone  would  naturally  be  reluctant  to  construe  into  a 
crime  the  fair  and  temperate  expression  of  opinions  sincerely 
entertained,  merely  in  obedience  to  a  legal  presumption.  And  it 
will  be  observed  that  the  whole  of  the  above  argument  rests  on  the 
assumption  that  the  natural  and  necessary  consequence  of  pub- 
lishing heretical  opinions  is  to  destroy  religion  and  morality,  and 
to  subvert  the  civil  government. 

Such  an  assumption  is  unfounded.  No  doubt  where  a  man 
intentionally  shocks  or  insults  the  religious  feelings  of  others  he  is 
weakening  that  sentiment  of  reverence  for  holy  things  which  is  a 
safeguard  of  morality :  and  his  conduct  also  may  conduce  to  a 
breach  of  the  peace.  But  where  a  man  honestly  states  in  calm 
and  temperate  language  and  without  any  sophistical  argument  the 
views  which  he  conscientiously  entertains,  and  at  which  he  has 
arrived  by  careful  and  reverent  study  of  the  question,  the  avowal 
of  his  convictions,  however  heretical  they  may  be,  does  not  tend  to 

O.L.S.  H   H 


466  BLASPHEMY 

subvert  religion,  or  to  destroy  morality,  or  to  dissolve  any  of  the 
bonds  and  obligations  of  civil  society. 

"For,  if  we  be  sure  we  are  in  the  right,"  says  Milton,  in  his 
Areopagitica  (p.  65,  Arber's  Beprint),  ''  and  do  not  hold  the  truth 
guiltily,  which  becomes  not,  ....  what  can  be  more  fair  than  when 
a  man  judicious,  learned,  and  of  a  conscience  for  aught  we  know  as 
good  as  theirs  that  taught  us  what  we  know,  shall  ....  openly 
by  writing  publish  to  the  world  what  his  opinion  is,  what  his 
reasons,  and  wherefore  that  which  is  now  thought  cannot  be 
sound." 

We  know  now  that  such  a  book  as  Woolston's  does  not  in  fact 
produce  the  consequences  which  Lord  Raymond  held  it  would. 
It  was  perhaps  natural  that  in  those  days  the  Chief  Justice  should 
anticipate  and  dread  such  a  result.  But  it  has  been  found  by 
practical  experience  that  it  is  to  the  public  interest  that  heretical 
opinions  should  be  freely  advanced  and  fairly  answered,  so  long  as 
this  is  done  without  unnecessary  irreverence. 

There  is  one  argument  frequently  adduced  in  the  earlier  cases  in 
favour  of  prosecutions  for  blasphemy — that  all  attacks  upon  the 
established  religion  tend  to  destroy  the  solemnity  of  an  oath  "on 
which  the  due  administration  of  justice  depends,"  and  thus  "  the 
law  will  be  stripped. of  one  of  its  principal  sanctions — the  dread  of 
future  punishment."  But  the  strength  of  this  argument  is  now 
destroyed  by  the  Acts,  which  permit  atheists  and  persons  who  do 
not  believe  in  a  future  life  to  give  evidence  in  our  law  courts.  (See 
1  &  2  Vict.  c.  105,  s.  1 ;  32  &  83  Vict.  c.  68,  s.  4 ;  33  &  34 
Vict.  c.  49,  s.  1.) 

III. 

In  the  nineteenth  century  the  law  against  blasphemy  reaches  a 
third  stage.  There  is  no  longer  any  danger  to  the  State  from  a 
frank  avowal  of  heretical  convictions.  Nor  does  our  law  any 
longer  interfere  with  men's  religious  opinions ;  no  Secular  Court 
.  in  England  will  now  take  cognizance  of  such  matters.  It  is  the 
malicious  intent  to  insult  the  religious  feelings  of  others  by  pro- 
fanely scoffing  at  all  they  hold  sacred,  which  deserves  and  receives 
punishment. 

This  view  of  our  law  against  blasphemy  was  strongly  advocated 
by  that  eminent  lawyer,  the  late  Mr.  Starkie,  the  first  edition  of 
whose  Treatise  on  the  Law  of  Slander  and  Libel  was  published  in 
1812,   the  second  in   1830.     (See  especially  Vol.  II.,   (2nd  ed.) 
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pp.  148 — 147.)     This  is  the  view  adopted  by  the  judges  in  the  House 
of  Lords  in  Shore  v.  Wilson,  9  CI.  &  Fin.  355.     This  is  the  view 
expressed  in  the  admirable  address  of  the  late  Lord  Chief  Justice 
Coleridge  to  the  jury  in  the  case  of  E,  v.  Eamsey  and  Foote,  48 
L.  T.  788 ;  15  Cox,  C.  C.  281 ;  1  C.  &  E.  126.    Lord  Coleridge  in 
that  address  stated  in  the  most  clear  and  convincing  language  the 
principles  that  are  truly  to  be  deduced  from  the  early  authorities 
on  the  subject :    **  If  the  law,  as  I  have  laid  it  down  to  you,  is 
correct — and  I  believe  it  has  always  been  so — if  the  decencies  of 
controversy  are  observed,  even  the  fundamentals  of  religion  may 
be  attacked  without  a  person  being  guilty  of  blasphemous  libel. 
There  are  many  great  and  grave  writers  who  have  attacked  the 
foundations  of  Christianity.     Mr.  Mill  undoubtedly  did  so ;  some 
great  writers  now  alive  have  done  so  too ;  but  no  one  can  read 
their  writings  without  seeing  a  difference  between  them  and  the 
incriminated  publications,  which  I  am  obliged  to  say  is  a  difference, 
not   of  degree,  but  of  kind.     There  is  a  grave,  an  earnest,  a 
reverent,  I   am  almost   tempted  to  say  a  religious,  tone  in  the 
very   attacks   on  Christianity  itself,  which  shows    that  what   is 
aimed  at  is  not  insult  to  the  opinions  of  the  majority  of  Christians, 
but  a  real,  quiet,  honest  pursuit  of  truth.     If  the  truth  at  which 
these  writers  have  arrived  is  not  the  truth  we  have  been  taught, 
and  which,  if  we  had  not  been  taught  it,  we  might  have  discovered, 
yet  because  these  conclusions  differ  from  ours,  they  are  not  to  be 
exposed  to  a  criminal  indictment.    With  regard  to  these  persons, 
therefore,  I  should  say  they  are  within  the  protection  of  the  law, 
as  I  understand  it." 

This  is  no  new  law.  Precisely  the  same  view  was  held  by  the 
father  of  the  late  Lord  Chief  Justice,  Mr.  Justice  Coleridge,  and 
stated  by  him  to  the  jury  in  the  case  of  R,  v.  Pooley,  tried  at 
Bodmin  Summer  Assizes  in  1857.  (See  Sir  James  Stephen's  Digest 
of  the  Criminal  Law,  p.  97,  n.)  Mr.  Justice  Erskine,  in  sentencing 
Adams  at  Gloucester  in  1842,  for  selling  No.  25  of  the  Oracle  of 
Reason,  said : — "  By  the  law  of  this  country,  every  man  has  a  right 
to  express  his  sentiments  in  decent  language."  And  in  summing 
up  the  case  of  R.  v.  Holyoake,  the  same  learned  judge  told  the 
jury : — "  If  you  are  convinced  that  he  uttered  the  words  with  levity, 
for  the  purpose  of  treating  with  contempt  the  majesty  of  the  Almighty 
God,  he  is  guilty  of  the  offence.  If  you  think  he  made  use  of  these 
words  in  the  heat  of  argument  without  any  such  intent,  you  will 
give  him  the  benefit  of  the  doubt."  Mr.  Justice  Best  gave  a  similar 
direction  to  the  jury  in  the  case  of  R.  v.  Mary  Ann  Carlile  (1821) ; 
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see  1  state  Trials  (New  Series),  at  pp.  1046—7.  Lord  Denman,  C.J., 
in  Moxon's  Case  (2  Townsend's  Modern  State  Trials,  at  p.  388), 
expressly  directed  the  attention  of  the  jury  to  the  fact  that  ''  the 
purpose  of  the  passage  cited  from  '  Queen  Mab '  was,  he  thought, 
to  cast  reproach  and  insult  upon  what,  in  Christian  minds,  were 
the  peculiar  objects  of  veneration,"  and  left  to  the  jury  these 
questions : — "  Were  the  lines  indicated  calculated  to  shock  the 
feelings  of  any  Christian  reader?  Were  their  points  of  offence 
explained,  or  was  their  virus  neutralized  by  any  remarks  in  the 
margin,  by  any  note  of  explanation  or  apology  ?  If  not,  they  were 
libels  on  God,  and  indictable."    (June  23rd,  1841.) 

And  there  is  a  long  string  of  decisions  in  Chancery,  bearing  on 
the  subject,  which  strongly  support  the  opinion  expressed  by  Lord 
Coleridge.  In  equity,  no  trust  will  be  enforced,  no  legacy  will  be 
held  valid,  the  object  of  which  is  to  promote  an  illegal  or  immoral 
act.  Hence,  if  the  doctrines  advocated  by  a  particular  sect  were 
blasphemous,  a  legacy  or  trust  in  favour  of  that  sect  would  be  set 
aside.  It  follows  that  where  we  find  a  legacy  or  trust  for  the  dis- 
semination of  any  particular  doctrines  upheld  after  argument  in 
the  Court  of  Chancery,  those  doctrines  cannot  be  illegal  or  immoral, 
and  certainly  are  not  blasphemous.  It  would  be  absurd  to  contend 
that  one  Division  of  the  High  Court  of  Justice  will  punish  as  a 
crime  teaching  which  another  branch  of  the  same  Court  will 
encourage  and  enforce.  Or,  to  quote  the  words  of  Lord  Mansfield 
in  Evans'  Ca^e,  already  cited :  ''  Nothing  can  be  plainer  than  that 
the  law  protects  nothing  in  that  very  respect,  in  which  it  is  at  the 
same  time  in  the  eye  of  the  law  a  crime."  (16  Parliamentary 
History,  p.  320.) 

Now,  Lord  Eaymond  would  certainly  have  held,  that  to  deny  the 
Deity  of  Christ  was  "  to  strike  at  the  very  roots  of  Christianity." 
Yet  bequests  and  trusts  in  favour  of  Unitarianism  are  always 
enforced  in  Chancery.  So  much  of  the  Toleration  Act  as  excepted 
persons  denying  the  Trinity  from  its  benefits,  and  so  much  of  the 
Blasphemy  Act  of  William  III.  as  related  to  persons  who  ''  deny 
any  one  of  the  Three  Persons  in  the  Holy  Trinity  to  be  God,"  were 
repealed  in  1813  by  63  Geo.  III.  c.  160.  Lord  Eldon,  in  1817, 
pointed  out  that  this  repeal  only  left  the  common  law  exactly  as  it 
was  before  the  9  &  10  Will.  III.  c.  32,  was  passed,  and  deliberately 
abstained  from  expressing  any  opinion  as  to  whether  the  publica- 
tion of  Unitarian  opinions  was  or  was  not  an  offence  at  common 
law.  {Att.'Gen.  v.  Pearson,  (1817)  3  Mer.  405,  407.)  At  the  same 
time,  the  Lord  Chancellor  expressly  laid  down  the  principle  at 
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p.  899 : — **  It  is  quite  certain  that  I  ought  not  to  execute  a  trust, 
the  object  of  which  is  illegal."  Buk  all  doubt  has  since  been  set  at 
rest.  In  the  case  of  Ladt/  Hewley's  Charities  (Shore  v.  Wilson,  9 
Clark  &  Fin.  855)  in  the  House  of  Lords  in  1842,  the  question  was 
put  to  the  judges  whether  ministers  and  preachers  of  Unitarian 
belief  and  doctrine  were,  in  the  then  state  of  the  law,  incapable  of 
partaking  of  religious  charities  (p.  499) ;  and  they  all  (Mr.  Justice 
Maule,  Mr.  Justice  Erskine,  Mr.  Justice  Coleridge,  Mr.  Justice 
Williams,  Baron  Gurney,  Baron  Parke,  and  Lord  Chief  Justice 
Tindal)  answered  this  question  in  the  negative.  Mr.  Justice  Maule 
said  (p.  509) : — "There  is  no  statute  now  in  force  prohibiting  the 
profession  or  preaching  of  Unitarian  doctrines,  and  I  have  not 
found  any  authority  to  show  that  it  is  prohibited  at  common  law." 
Mr.  Justice  Erskine  said  (p.  524) : — "  Although  the  repeal  by  the 
statute  58  Geo.  III.  c.  160,  of  the  incapacities  and  penalties  imposed 
by  the  earlier  statutes  has  not  made  any  difference  as  to  the  truth 
or  error  of  their  tenets,  and  cannot,  in  my  opinion,  reflect  back  any 
light  upon  Lady  Hewley's  intentions  in  1704,  it  has  removed  the 
only  obstacle  that  could  have  intercepted  her  bounty  if  they  had 
been  originally  objects  of  it.  It  is  indeed  still  blasphemy  punish- 
able at  common  law  scoffingly  or  irreverently  to  ridicule  or  impugn 
the  doctrines  of  the  Christian  faith,  and  no  one  would  be  allowed 
to  give  or  claim  any  pecuniary  encouragement  for  such  a  purpose ; 
yet  any  man  may,  without  subjecting  himself  to  any.  penal  con- 
sequences, soberly  and  reverently  examine  and  question  the  truth 
of  those  doctrines  which  have  been  assumed  as  essential  to  it. 
And  I  am  not  aware  of  any  impediment  to  the  application  of  any 
charitable  fund  for  the  encouragement  of  such  enquiries."  Mr. 
Justice  Coleridge  said  (p.  589),  that,  (in  order  to  arrive  at  the  same 
conclusion)  it  was  '*  not  necessary  to  break  in  upon  any  of  those 
dicta  by  which  Christianity  has  been  declared  parcel  of  the  common 
law,  nor  to  extend  the  operation  of  the  different  Toleration  Acts 
beyond  the  literal  meaning  of  their  language.  But  Unitarians 
profess  to  be  Christians  as  much,  and  we  doubt  not  as  sincerely,  as 
Trinitarians;  and  I  apprehend  that  there  is  nothing  unlawful  at 
common  law  in  reverently  denying  doctrines  parcel  of  Christianity, 
however  fundamental.  It  would  be  difficult  to  draw  a  line  in  such 
matters  according  to  perfect  orthodoxy,  or  to  define  how  far  one 
might  depart  from  it  in  believing  or  teaching  without  offending  the 
law.  The  only  safe,  and,  as  it  seems  to  me,  practical  rule,  is  that 
which  I  have  pointed  at,  and  which  depends  on  the  sobriety  and 
reverence  and  seriousness  with  which  the  teaching  or  believing, 
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however  erroneous,  are  maintained."  Baron  Parke  (at  p.  565) 
agreed  "  that  the  preaching  of  doctrines  called  Unitarian  is  not  on 
that  account  illegal  at  common  law,  and  all  the  statutory  penalties 
have  been  repealed."  Chief  Justice  Tindal  said  (at  p.  578) : — "  I 
consider  that  since  the  statute  58  Oeo.  III.  c.  160,  all  distinction 
between  Unitarians  and  other  Protestant  Dissenters  as  to  this 
purpose  is  by  law  taken  away." 

These  opinions  are,  of  course,  of  the  highest  authority,  and  have 
been  treated  as  settling  the  law  in  all  subsequent  cases  in  which 
they  have  been  cited.  Thus  in  1846  in  Shrewsbury  v.  Hornby  (5 
Hare's  Beports,  406),  a  bequest  to  the  treasurer  of  the  Unitarian 
Association  to  assist  Unitarian  congregations  and  maintain  a 
Unitarian  missionary,  was  upheld.  In  Re  Bamett  (29  L.  J.  Gh. 
871),  a  legacy  to  the  minister  of  Cross  Street  Chapel,  Manchester, 
to  be  applied  '' towards  the  support  of  the  Unitarians,"  was  also 
upheld.  In  Scotland,  Lord  Jeflfrey,  in  an  eloquent  judgment,  gave 
a  similar  decision.  {Genei-al  Assembly  of  General  Baptist  Churches 
v.  Taylor,  8  Dunlop  &  Bell,  2nd  Series,  Cases  in  the  Court  of 
Session,  p.  1080.)  It  was  in  accordance  with  these  judgments  that 
it  was  held  in  February,  1874,  in  a  Scotch  Court  that  the  Bev.  Page 
Hopps's  Life  of  Jesus,  a  Unitarian  book  written  in  a  reverent  spirit, 
could  not  be  pirated  with  impunity  by  an  orthodox  missionary,  who 
sought  to  justify  his  piracy  by  the  plea  that  it  was  a  blasphemous 
publication  and  therefore  incapable  of  copyright.  (See  Copinger 
on  Copyright,  8rd  edition,  p.  94.)  It  cannot  therefore  be  main- 
tained that  Unitarianism  is,  or  ever  was,  blasphemous  at  common 
law,  and  it  follows  that  the  dicta  in  Woolston's  Case  are  unreliable, 
and  cannot  be  regarded  in  the  present  day  as  good  law  without 
considerable  qualification.  And  see  the  recital  in  the  Dissenters* 
Chapels'  Act,  7  &  8  Vict.  c.  45. 

Again,  trusts  and  legacies  to  promote  the  spread  of  the  Jewish 
religion  clearly  "  strike  at  the  very  root  of  Christianity ; "  yet  they 
are  always  enforced  in  our  law  courts.  Formerly,  no  doubt,  it  was 
different.  In  1754  Lord  Hardwicke,  in  the  case  of  Da  Costa  v. 
De  Pas  (Ambler,  228;  2  Swanston,  487,  n.),  decided  on  the 
express  authority  of  R.  v.  Taylor  and  R.  v.  Woolston,  that  a 
bequest  contained  in  a  Jewish  will  of  1,200Z.  to  found  a  **  Jesuba 
or  assembly  for  reading  the  law  and  instructing  people  in  our  holy 
religion,"  was  void,  as  being  "  in  contradiction  to  the  Christian 
religion,  which  is  part  of  the  law  of  the  land."  But  this  is  not 
law  now.  By  the  statute  9  &  10  Vict.  c.  59,  Jews  are  now  placisd 
on  the  same  footing  as  Protestant  Dissenters,  and  all  bequests  to 
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promote  the  propagation  of  Judaism  are  now  valid.  And,  indeed, 
trasts  and  legacies  in  favour  of  Jewish  synagogues  were  valid  before 
this  statute,  a  distinction  being  taken  between  an  act  of  worship 
and  the  inculcation  of  anti-Christian  doctrine.  (Per  Abbott,  J.,  in 
Lazwrus  v.  Simmonds,  (1818)  8  Mer.  898,  n.) 

There  is  only  one  modem  equity  case  in  which  either  the  letter 
or  the  spirit  of  WooUton's  Case  has  been  followed,  and  that  is 
Briggs  v.  HaHley,  (1850)  19  L.  J.  Gh.  416.  There  a  testator  left  a 
legacy  for  the  ''best  essay  on  the  subject  of  natural  theology, 
treating  it  as  a  science,  and  demonstrating  the  truth,  harmony, 
and  infallibility  of  the  evidence  on  which  it  is  founded,  and  the 
perfect  accordance  of  such  evidence  with  reason ;  also  demon- 
strating the  adequacy  and  sufficiency  of  natural  theology  when  so 
treated  and  taught  as  a  science  to  constitute  a  true,  perfect,  and 
philosophical  system  of  universal  religion  (analogous  to  other 
universal  systems  of  science,  such  as  astronomy,  &c.),  founded  on 
immutable  facts  and  the  works  of  creation,  and  beautifully  addressed 
to  man's  reason  and  nature,  and  tending,  as  other  sciences  do,  but 
in  a  higher  degree,  to  improve  and  elevate  his  nature,  and  to  render 
him  a  wise,  happy,  and  exalted  being."  And  this  was  the  judgment 
of  Vice- Chancellor  Shad  well : — "  I  cannot  conceive  that  the  bequest 
in  the  testator's  will  is  at  all  consistent  with  Christianity,  and  there- 
fore it  must  fail."  The  editors  of  Jarman  on  Wills,  5th  edition, 
p.  169,  say  ''  this  case  would  probably  not  be  followed ;  no  cases 
were  cited  in  the  argument  at  all."  This  decision  stands  alone. 
In  Thornton  v.  Hoive,  (1862)  81  Beav.  14,  a  trust  for  "  printing, 
publishing,  and  propagating  the  sacred  writings  of  the  late  Joanna 
8outhcote,"  was  held  good  by  Bomilly,  M.B. ;  and  in  Pare  v.  Cleggy 
<1861)  29  Beav.  589,  the  same  learned  judge  held  that  there  was 
nothing  illegal  or  immoral  in  a  society  whose  chief  object  was  to 
propagate  the  visionary  doctrines  of  the  late  Bobert  Owen. 

It  must,  of  course,  be  admitted  that  the  law  laid  down  by  Lord 
Coleridge  in  R.  v.  Ramsey  and  Foote  cannot  be  reconciled  with 
every  one  of  the  earlier  decisions.  It  is  not  to  my  mind  incon- 
sistent with  R.  V.  Taylor  J  but  it  is  certainly  opposed  to  the  dicta^ 
if  not  to  the  decision,  in  R.  v.  Woohton.  But  Lord  Coleridge  was 
not  bound  to  follow  these  dicta.  It  is  in  no  way  the  duty  of  a 
judge  to  accept  all  the  dicta  of  his  predecessors  without  regard  to 
the  circumstances  in  which  they  were  uttered  and  apply  them 
literally  in  a  different  age  and  in  other  circumstances.  Still  less 
is  this  the  duty  of  a  judge  when  those  dicta  are  avowedly  based  on 
considerations  of   public   policy  which    are   now  admitted  to  be 
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erroneous.  Again,  it  must  be  admitted  that  Lord  Coleridge  s  view 
of  the  law  is  entirely  opposed  to  both  the  dicta  and  the  decision  in 
the  civil  case,  Cowan  v.  Milboum,  ante,  p.  463.  And  since  the 
summing-up  was  delivered  his  view  has  not  been  universally 
accept-ed  by  the  Bench.  Huddleston,  B.,  was  certainly  disposed  to 
dissent  from  it  in  Pankhnrst  v.  Thompson,  (1886)  8  Times  L.  E.  199  ; 
but  the  case  was  settled,  so  that  it  was  unnecessary  to  deliver  any 
judgment.  And  see  Pankhtirst  v.  Hamilton,  (1887)  8  Times  L.  E.  500. 
And  Mr.  Justice  Stephen,  in  his  ''  History  of  the  Criminal  Law  of 
England  "  (vol.  ii.  p.  474,  first  edition,  1888),  undoubtedly  inclines 
to  the  view  that  **  the  true  legal  doctrine  upon  the  subject  is  that 
blasphemy  consists  in  the  character  of  the  matter  published,  and 
not  in  the  manner  in  which  it  is  stated ;  "  though  he  admits  that 
"  there  is  no  doubt  some  authority  in  favour  of  a  different  view  of 
the  law."  But  in  a  former  work,  "  The  Digest  of  Criminal  Law  '* 
(in  the  first  edition  (1877)  at  p.  97  ;  in  the  latest  edition  (1894)  at 
p.  125),  Mr.  Justice  Stephen  placed  his  present  definition  of  the 
law  and  that  given  by  Lord  Coleridge  in  parallel  columns  as 
equally  good  law,  adding  in  a  note,  ''  There  is  authority  for  each 
of  these  views ;  most  of  the  cases  are  old,  and  I  do  not  think  that» 
in  fact,  any  one  has  been  convicted  of  blasphemy  in  modem  timea 
for  a  mere  decent  expression  of  disbelief  in  Christianity."  And  it 
is  now,  I  think,  generally  conceded  that  the  law  laid  down  in  Shore 
V.  Wilson  and  R,  v.  Ramsey  and  Foote  is  "  the  better  opinion  "  in 
point  of  law,  and  I  have  therefore  stated  it  at  the  beginning  of  this 
chapter  as  the  existing  law  of  blasphemy. 

I  feel  sure,  moreover,  that  it  is  the  only  law  on  the  subject 
which  it  is  possible  to  enforce  in  the  present  day — the  only  law 
which  is  at  all  consonant  with  our  modern  ideas  of  universal 
toleration  and  religious  equality.  It  does  not  place  any  barrier 
in  the  way  of  the  freest  inquiry  or  of  the  largest  intellectual  or 
spiritual  progress.  It  permits  the  frankest  avowal  and  the  warmest 
advocacy  of  all  opinions,  however  heretical,  which  the  writer  or 
speaker  sincerely  entertains.  It  only  interferes  where  our  religious 
feelings  are  insulted  and  outraged  by  wanton  and  unnecessary  pro- 
fanity :  and  there  surely  it  is  right  that  some  provision  should 
exist  to  prevent  such  an  offence  to  the  highest  and  noblest  instincts 
of  our  nature. 


CHAPTER  XVIII. 


OBSCENE   WORDS. 


It  is  a  misdemeanour  punishable  on  indictment  or 
information  to  publish  obscene  and  immoral  books  and 
pictures :  for  such  an  act  is  destructive  of  the  public 
morality  and  welfare,  though  it  may  not  reflect  on  any 
particular  person,  and  as  such  it  is  punishable  at  common 
law.  {R.  V.  Curl,  (1727)  2  Str.  788 ;  1  Barnard.  29,  ante, 
p.  463.) 

The  test  of  obscenity  is  this: — *' Whether  the  tendency 
of  the  matter  charged  as  obscenity  is  to  deprave  and 
corrupt  those  whose  minds  are  open  to  such  immoral 
influences,  and  into  whose  hands  a  publication  of  this  sort 
may  fall."  (Per  Cockburn,  C.J.,  in  R.  v.  Hicklin,  (1868) 
L.  R.  3  Q.  B.  371 ;  37  L.  J.  M.  C.  89 ;  16  W.  R.  801 ;  18 
L.  T.  395 ;  11  Cox,  C.  C.  19.) 

Similarly  it  is  a  crime  to  speak  vicious  and  immoral 
words ;  provided  they  be  uttered  publicly  in  the  hearing  of 
many  persons,  for  else  there  is  no  detriment  to  the  general 
public. 

Obscene  words  and  libels  are  within  the  jurisdiction  of 
Courts  of  Quarter  Sessions ;  not  being  excepted  by  the 
5  &  6  Vict.  c.  38. 

The  punishment  may  be  either  fine  or  imprisonment  for 
a  term  of  any  length,  and  either  with  or  without  hard 
labour.     (14  &  15  Vict.  c.  100,  s.  29.) 

It  is  no  longer  necessary  to  set  out  in  the  indictment  the  obscene 
passages  in  full.  It  is  ''  sufficient  to  deposit  the  book,  newspaper, 
or  other  documents  containing  the  alleged  libel  with  the  indict- 
ment, or  other  judicial  proceeding,  together  with  particulars 
showing  precisely,  by  reference  to  pages,  columns,  and  lines,  in 
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\^hat  part  of  the  book,  newspaper,  or  other  document,  the  alleged 
libel  is  to  be  foand,  and  such  particulars  shall  be  deemed  to  form 
part  of  the  record."  (Law  of  Libel  Amendment  Act,  1888,  s.  7.) 
The  decision  in  Bradlaugh  and  Besant  v.  The  Queen  ((1878)  8  Q.  B.  D. 
607  ;  48  L.  J.  M.  C.  6 ;  26  W.  E.  410 ;  88  L.  T.  118 ;  14  Cox,  C.  C. 
68)  is  so  far  overruled. 

Illustrations, 

Wilkes  was  fined  500^  and  imprisoned  for  a  year  for  printing  and  publishing 
*'  An  Essay  on  Woman." 

B,  ▼.  John  Wilkes,  (1768)  4  Burr.  2527 ;  2  Wils.  151 ;  Dig.  L.  L.  69. 
Actors  have  been  prosecuted  for  performing  obscene  plays. 

Tremayne's  Eutries,  209,  213,  214,  215 ;  (1727)  2  Str.  790. 
An  information  was  granted  against  the  printer  of  a  newspaper  called  '*  The 
Daily  Advertiser,  Oracle  and  True  Briton,"  for  publishing  an  advertisement 
by  a  young  married  woman  offering  to  become  anybody's  mistress  on  certain 
pecuniary  terms. 

R,  V.  Stuart,  3  Chit.  Grim.  L.  887. 
Where  an  officer  of  the  Society  for  the  Suppression  of  Vice  purposely  went 
to  the  prisoner's  shop  and  asked  to  see  some  indecent  prints,  and  was  shown 
several  by  the  prisoner  in  a  back  room,  of  which  he  bought  two  in  order  to 
found  a  prosecution  thereon,  this  was  held  a  sufficient  publication  to  sustain  the 
charge. 

R.  V.  Carlile,  (1845)  1  Cox,  C.  C.  229. 
The  identical  print  or  picture  sold  or  exhibited  by  the  defendant  must  be  pro- 
duced at  the  trial :  it  is  not  enough  for  a  witness  to  swear  that  the  one  produced 
is  similar  to  the  one  exhibited  to  him  by  the  defendant. 
R.  V.  Rosenstein,  (1826)  2  C.  &  P.  414. 

**  Obtaining  and  procuring  "  obscene  works  for  the  pur- 
pose of  uttering  and  selling  them  is  a  misdemeanour 
indictable  at  common  law ;  for  it  is  an  overt  act  done  in 
pursuance  of  an  unlawful  intention.  But  merely  "  pre- 
serving and  keeping  them  in  one's  possession  "  for  the  same 
purpose  is  not  indictable ;  for  "  there  is  no  act  shown  to  be 
done  which  can  be  considered  as  the  first  step  in  the  prose- 
cution of  a  misdemeanour.'*  (Per  Lord  Campbell,  C.J., 
in  Du^dale  v.  Beg.,  (1853)  Dears.  C.  C.  64;  1  E.  &  B. 
425 ;  22  L.  J.  M.  C.  60 ;  17  Jur.  546 ;  and  per  Park,  J., 
in  B.  V.  Bosensteiuy  (1826)  2  C.  &  P.  414.) 

By  the  20  &  21  Vict.  c.  83,  if  any  one  reasonably 
believes  that  any  obscene  books,  or  pictures,  are  kept  in 
any  place  for  the  purpose  of  being  sold  or  exhibited  for 
gain,  he  may  make  a  complaint  on  oath  before  the  police 
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magistrate,  stipendiary  magistrate,  or  any  two  justices, 
having  jurisdiction  over  such  place.  The  magistrate  or 
justices  must  be  satisfied : — 

(i.)  That  such  belief  was  well  founded :  and  for  that 
purpose  the  complainant  must  also  state  on  oath  that  at 
least  one  such  book  or  picture  has  in  fact  been  sold  or 
exhibited  for  gain  in  such  place. 

(ii.)  That  such  book  or  picture  is  so  obscene  that  its 
publication  would  be  a  misdemeanour. 

(iii.)  That  such  publication  would  be  a  misdemeanour 
proper  to  be  prosecuted  as  such. 

Thereupon  the  magistrate  or  justices  issue  a  special  war- 
rant authorizing  their  officer  to  search  for  and  seize  all 
8uch  books  and  pictures,  and  bring  them  into  Court ;  and 
then  a  summons  is  issued  calling  upon  the  occupier  of  the 
place  to  appear  and  show  cause  why  such  books  and 
pictures  should  not  be  destroyed.  Either  the  owner,  or 
any  other  person  claiming  to  be  the  owner,  of  such  books 
and  pictures  may  appear:  but  if  no  one  appears,  or  if 
in  spite  of  appearance  the  justices  are  still  satisfied  that 
the  books  and  pictures,  or  any  of  them,  are  of  such  a 
character  that  their  publication  would  be  a  misdemeanour 
proper  to  be  prosecuted,  they  must  order  them  to  be  de- 
stroyed ;  if  not  so  satisfied,  they  must  order  them  to  be 
restored  to  the  occupier  of  the  place  in  which  they  were 
seized.  The  order  for  the  destruction  of  such  books  must 
state,  not  only  that  the  magistrate  is  satisfied  that  the 
books  are  obscene,  but  also  that  he  is  satisfied  that  the 
publication  of  them  would  be  a  misdemeanour,  and  proper 
to  be  prosecuted  as  such :  else  such  order  will  be  bad  on 
the  face  of  it,  as  not  showing  that  the  magistrate  had 
jurisdiction  to  make  it,  and  a  certiorari  will  be  granted 
to  bring  it  up  and  quash  it.  {Ex  parte  Bradlaugh,  (1878) 
3  Q.  B.  D.  509 ;  47  L.  J.  M.  C.  105 ;  26  W.  R.  758 ;  38 
L.  T,  680.) 

Any  person  aggrieved  by  the  determination  of  the  jus- 
tices may  appeal  to  Quarter  Sessions  by  giving  notice  in 
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writing  of  such  appeal,  and  of  the  grounds  thereof,  and 
entering  into  a  recognizance,  within  seven  days  after  such 
determination.  Hence  the  books  and  pictures  ordered  ta 
be  destroyed  will  be  impounded  only  for  such  seven  days ; 
on  the  eighth  day,  if  no  notice  of  appeal  has  been  given, 
they  will  be  destroyed.  If  the  appeal  be  dismissed,  or  not 
prosecuted,  the  Court  of  Quarter  Sessions  may  order  the 
books  and  pictures  to  be  destroyed.  (See  the  Act  in  ex- 
tenso  in  Appendix  C,  post,  p.  780.)  The  death  of  the 
complainant  after  the  issuing  of  the  summons  will  not 
cause  the  proceedings  to  lapse,  (i?.  v.  Truelove,  (1880) 
5  Q.  B.  D.  336  ;  49  L.  J.  M.  C.  57  ;  28  W.  R.  413  ;  42  L.  1\ 
250 ;  14  Cox,  C.  C.  408.) 

If  the  work  be  in  itself  obscene,  its  publication  is  an 
indictable  misdemeanour,  and  the  work  may  be  seized 
under  this  Act,  however  innocent  may  be  the  motive  of 
the  publisher.  (B.  v.  Hicklin,  (1868)  L.  R.  3  Q.  B.  371 ; 
37  L.  J.  M.  C.  89 ;  16  W.  R.  801 ;  18  L.  T.  398 ;  11  Cox,. 
C.  C.  19.) 

If  any  point  of  law  arises  under  this  Act,  the  magistrates 
or  justices  may  state  a  case  for  the  opinion  of  a  superior 
Court,  under  the  20  &  21  Vict.  c.  43,  or  the  43  &  44  Vict, 
c.  49,  irrespective  of  the  power  of  appeal  given  by  section  4. 
That  the  libel  is  an  accurate  report  of  a  judicial  proceeding 
is  no  defence,  if  it  contain  matter  of  an  obscene  and 
demoralizing  character.  {Steele  v.  Brannan,  (1872)  L.  R.  7 
C.  P.  261 ;  41  L.  J.  M.  C.  85  ;  20  W.  R.  607 ;  26  L.  T.  509.) 

Illustrations. 

,  The  Protestant  Electoral  IlDion  published  a  book,  called  ''  The  Confessional 
Unmasked/*  intended  to  expose  the  abuses  of  the  Roman  Catholic  discipline, 
and  to  promote  the  spread  of  the  protestant  religion.  But  however  praiseworthy 
such  a  motive  may  be  thought,  many  passages  in  the  book  were  obscene,  and  it 
was  seized  and  condemned  as  an  obscene  libel. 

R,  V.  HiMin,  (1868)  L.  R  3  Q.  B.  360 ;  37  L.  J.  M.  C.  89 ;  16  W.  R. 

801  ;  18  L.  T.  395 ;  11  Cox,  C.  C.  19. 

The  Protestant  Electoral  Union  thereupon  issued  an  expurgated  edition  of 

**  The  Confessional  Unmasked,**  with  some  new  matter.    For  selling  this  George- 

Mackey  was  tried  at  the  V\rinchester  Quarter  Sessions  on  October  19th,  1870,. 


STATUTES  477 

when  the  jury,  being  unable  to  agree  as  to  the  obscenity  of  the  book,  were  dis- 
charged without  giving  any  verdict.  The  Union  thereupon  published '  *  A  Beport 
of  the  Trial  of  George  Mackey,"  in  which  they  set  out  the  full  text  of  the  second 
edition  of  '*The  Confessional  Unmasked;  "  although  it  had  not  been  read  in 
open  Court,  but  only  taken  as  read,  and  certain  passages  in  it  referred  to.  A 
police  magistrate  thereupon  ordered  all  copies  of  this  "  Beport  of  the  Trial  of 
George  Mackey  "  to  be  seized  and  destroyed  as  obscene  books.  Held,  that  this 
deciBion  was  correct. 

Steele  v.  Brannan,  (1872)  L.  E.  7  C.  P.  261 ;  47  L.  J.  M.  0.  85 ;  20 
W.  R.  607  ;  26  L.  T.  509. 


Any  one  who  openly  exposes  or  exhibits  any  indecent 
exhibition  or  obscene  prints  or  pictures  in  any  street,  road, 
public  place  or  highway,  or  in  any  window  or  other  part 
of  any  house  situate  in  any  street,  road,  public  place  or 
highway,  shall  be  deemed  a  rogue  and  vagabond,  and 
punished  on  summary  conviction.  (5  Geo.  IV.  c.  83,  s.  4, 
as  explained  by  the  1  &  2  Vict.  c.  38,  s.  2.) 

By  the  33  &  34  Vict.  c.  79,  s.  20,  the  postmaster-general 
may  prevent  the  delivery  by  post  of  any  obscene  or  indecent 
prints,  photographs,  or  books. 

And  by  section  3  of  the  Indecent  Advertisements 
Act,  1889  (52  &  53  Vict.  c.  18),  *' Whoever  affixes  to  or 
inscribes  on  any  house,  building,  wall,  hoarding,  gate,  fence, 
pillar,  post,  board,  tree,  or  any  other  thing  whatsoever  so 
as  to  be  visible  to  a  person  being  in  or  passing  along  any 
street,  public  highway,  or  footpath,  and  whoever  affixes  to 
or  inscribes  on  any  public  urinal,  or  delivers  or  attempts 
to  deliver,  or  exhibits,  to  any  inhabitant  or  to  any  person 
being  in  or  passing  along  any  street,  public  highway,  or 
footpath,  or  throws  down  the  area  of  any  house,  or  exhibits 
to  public  view  in  the  window  of  any  house  or  shop,  any 
picture  or  printed  or  written  matter  which  is  of  an  indecent 
or  obscene  nature,  shall,  on  summary  conviction,  in  manner 
provided  by  the  Summary  Jurisdiction  Acts,  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  or,  in  the  discretion 
of  the  Court,  to  imprisonment  for  any  term  not  exceeding 
one  month,  with  or  without  hard  labour." 

By  section  4,  **  Whoever  gives  or  delivers  to  any  other 
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person  any  such  pictures,  or  printed  or  written  matter 
mentioned  in  section  3  of  this  Act  with  the  intent  that  the 
same,  or  some  one  or  more  thereof,  should  be  affixed,  in- 
scribed, delivered,  or  exhibited  as  therein  mentioned,  shalU 
on  conviction  in  manner  provided  by  the  Smnmary  Juris- 
diction Acts,  be  liable  to  a  penalty  not  exceeding  five 
pounds,  or,  in  the  discretion  of  the  Court,  to  imprisonment 
for  any  term  not  exceeding  three  months,  with  or  without 
hard  labour." 

Section  6  enacts  that  any  advertisement  relating  to  any 
complaint  or  infirmity  arising  from  or  relating  to  sexual 
intercourse,  shall  be  deemed  to  be  printed  or  written  matter 
of  an  indecent  nature  within  the  meaning  of  the  above 
sections ;  while  section  6  provides  that  "  any  constable  or 
other  peace  officer  may  arrest  without  warrant  any  person 
whom  he  shall  find  committing  any  offence  against  thia 
Act." 


CHAPTER  XIX. 


SEDITIOUS  WORDS. 


Seditious  words  may  be  defined  generally  in  the  language 
of  section  1  of  the  statute  60  Geo.  HI.  &  1  Geo.  IV.  c.  8,  as 
any  words  which  tend  **  to  bring  into  hatred  or  contempt 
the  person  of  his  Majesty,  his  heirs  or  successors,  or  the 
Eegent,  or  the  government  and  constitution  of  the  United 
Kingdom  as  by  law  established,  or  either  House  of  Parlia- 
ment, or  to  excite  his  Majesty's  subjects  to  attempt  the 
alteration  of  any  matter  in  Church  or  State  as  by  law 
established,  otherwise  than  by  lawful  means." 

Seditious  words  may  in  some  special  cases  amount  to 
Treason  or  to  Treason-felony.  This  chapter  will,  therefore, 
be  divided  into 

I. — Treasonable  Words. 

(i)  Words  merely  spoken, 
(ii)  Words  written  or  printed  but  not  published, 
(iii)  Words  written  or  printed  and  published. 

n. — Seditions  Words. 

(i)  Words  defamatory  of  the  Sovereign  himself. 

(ii)  Words  defamatory  of   the  King's    Ministers    and 

Government, 
(iii)  Words  defamatory  of  the  Constitution  and  of  our 

Laws  generally, 
(iv)  Words  defamatory  of  either  House  of  Parliament, 

or  of  the  members  thereof, 
(v)  Words  defamatory  of  Courts  of  Justice,  and  of  the 
Judges  thereof, 
(a)  Superior  Courts. 
{b)  Inferior  Courts. 
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I. — Treason  and  Treason-Felony. 

(i)  Words  merely  spoken  against  the  King  or  his  ministers 
cannot  amount  to  treason.  It  was  resolved  in  Hugh  Pine's 
Casey  Cro.  Car.  117  (overruling  several  arbitrary  decisions 
of  earlier  date),  **  that,  unless  it  were  by  some  particular 
statute,  no  words  will  be  treason.''*  There  is  no  such 
statute ;  but  by  section  3  of  the  11  &  12  Vict.  c.  12,  to 
express,  utter,  and  declare,  by  open  and  advised  speaking^ 
certain  traiterous  compassings,  imaginations,  inventions, 
devices,  or  intentions,  is  made  treason -felony.  (The  words 
in  italics  were  not  in  the  earlier  statutes  to  the  same  effect ; 
see  ante^  p.  454,  as  to  their  meaning.) 

But  words  accompanying  any  act  may  always  be  given 
in  evidence  to  explain  the  intention  with  which  such  act  is 
done. 

(ii)  Words  written  or  printed,  but  not  published,  cannot 
be  treason  at  common  law  :  and  they  do  not  constitute  an 
overt  act  of  treason  within  the  meaning  of  the  25  Edw.  III. 
c.  2.  The  decisions  to  the  contrary  in  R.  v.  Peachanij 
(1615)  Cro.  Car.  125,  2  Cobbett's  St.  Tr.  870,  and  R.  v. 
Algernon  Sidney,  (1683)  9  St.  Tr.  889,  893,  were  reversed 
by  a  private  Act  of  Parliament  in  1689.  (See  Hallam's 
Const.  Hist.  i.  467.)  But  by  the  6  Anne,  c.  7  (al.  41),  s.  1, 
(passed  in  1707,  probably  in  consequence  of  a  libel  called 
"Mercurius  Politicus :  *'  see  jR.  v.  Brown,  Holt,  425;  11 
Mod.  86 ;  post,  p.  489),  "  maliciously,  advisedly,  and 
directly,  hy  vmting  or  printing,  to  maintain  and  affirm," 
that  Queen  Anne  was  not  the  rightful  Queen,  that  the 
Pretender  or  any  one  else,  except  the  descendants  of  the 
Electress  Sophia,  had  any  right  or  title  to  the  Crown,  or 


•  The  story  so  frequently  repeated  that  in  the  reign  of  Edward  IV.,  Thomas 
Burdett  was  convicted  of  high  treason  for  saying  that  he  wished  the  horns  of  his 
stag  were  in  the  belly  of  him  who  had  advised  the  King  to  shoot  it  (though  it  is 
still  to  be' found  in  Blackstone,  vol.  iv.  c.  6),  has  been  proved  by  Hallam  to  be 
mythical.  The  charge  against  Burdett  was  of  a  much  more  serious  nature ;  and 
these  idle  words  of  his  are  not  anywhere  alluded  to  in  the  indictment  against 
him.    (**  Middle  Ages,"  c.  viii.  ad  fin.) 
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that  an  Act  of  Parliament  could  not  bind  the  Crown,  and 
limit  the  descent  thereof,  was  made  high  treason  ;  and  it 
does  not  appear  that  any  publication  is  requisite  to  complete 
the  offence  created  by  this  statute. 

(iii)  But  to  publish  a  writing  which  imports  a  compassing 
the  King's  death  within  the  meaning  of  25  Edw.  III.  c.  2, 
is  an  overt  act  of  treason. 

lUustration. 

Williams,  a  barrister  of  the  Middle  Temple,  wrote  two  books,  *^  Balaam^s  Ass  *' 
and  the  "  Speculum  Begale,"  in  which  he  predicted  that  King  James  I.  would 
die  in  the  year  1621.  He  was  indicted  for  high  treason,  convicted,  and  executed. 

E,  V.  Wilh'aTnSy  (1620)  2  Eolle,  E.  88. 

By  the  36  Geo.  III.  c.  7,  made  perpetual  by  the  57 
Geo.  in.  c.  6,  to  compass,  devise,  or  intend  death  or 
wounding,  imprisonment,  or  bodily  harm  to  the  person  of 
the  Sovereign,  and  such  compassing,  device,  or  intention  to 
express,  utter,  or  declare,  hj  publishing  any  printing  or 
tenting^  or  by  any  overt  act  or  deed,  is  made  high  treason, 
punishable  with  death. 

And  by  the  11  &  12  Vict.  c.  12,  s.  3,  to  compass,  devise, 
and  intend  to  depose  the  Bang,  or  to  levy  war  against  him 
in  order  by  force  or  constraint  to  compel  him  to  change  his 
counsels,  or  to  intimidate  either  House  of  Parliament,  or 
to  stir  up  any  foreigner  or  stranger  with  force  to  invade 
any  of  his  dominions ;  and  such  compassings,  devices,  or 
intentions,  or  any  of  them,  to  express,  utter,  or  declare,  fey 
publishing  any  printing  or  writing,  or  by  open  and  advised 
speaking,  or  by  any  overt  act  or  deed,  is  made  treason-felony, 
punishable  with  transportation  (now  penal  servitude)  for 
life. 

II. — Sedition. 

It  is  a  misdemeanour,  punishable  by  indictment  or  by 
information,  to  libel  or  to  slander  the  Sovereign,  or  his 
administration,  or  the  constitution  of  the  realm,  or  either 
House  of  Parliament,  or  its  members,  or  any  judge  or 
magistrate.    It  is  also  a  high  misprision  or  contempt ;  and 

O.L.B.  I  I 
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therefore  the  defendant  may  be  fined  to  any  amount,  or 
sentenced  to  a  term  of  imprisonment  of  any  length,  or  both, 
at  the  discretion  of  the  judge,  as  in  pramunire.  Formerly, 
banishment  and  pillory  could  also  be  inflicted ;  but  these 
punishmeuts  are  now  abolished.  (60  Geo.  III.  &  1  Geo.  IV. 
c.  8,  ss.  1,  2,  8,  4;  11  Geo.  IV.  &  1  Will.  IV.  c.  73,  s.  1 ; 
7  Will.  IV.  &  1  Vict.  c.  23.)  In  cases  not  calling  for  severer 
punishment,  the  offender  may  be  required  to  find  sureties 
for  his  good  behaviour.  {Ex  parte  Seymour  v.  Micliael 
Davitt,  12  L.  K.  Ir.  46  ;  15  Cox,  C.  C.  242.) 

The  offence  cannot  be  tried  at  Quarter  Sessions. 

(i)   Words  defamatory  of  ilie  Sovereign  himself. 

It  is  sedition  to  speak  or  publish  of  the  King  any  words 
which  would  be  libellous  and  actionable  per  se,  if  printed 
and  published  of  any  other  public  character. 

Thus,  any  words  will  be  deemed  seditious,  which  strike 
at  the  King's  private  life  and  conduct,  which  impute  to  him 
any  corrupt  or  partial  views,  or  assign  bad  motives  for  his 
policy,  which  insinuate  that  he  is  a  tyrant,  careless  of  the 
welfare  of  his  subjects,  or  which  charge  him  with  deliberately 
favouring  or  oppressing  any  individual  or  class  of  men  in 
distinction  to  the  rest  of  his  subjects.  (R.  v.  Dr.  Shebbearey 
(1758)  Holt  on  Libel,  p.  82.)  A  fortiori,  any  words  are 
seditious  which  strike  at  his  title  to  the  Crown,  call  his 
legitimacy  in  question,  or  are  otherwise  treasonable.  {R.  v. 
Clerk,  a728)  1  Barnardiston,  304,  ante,  p.  147.) 

But  to  assert  that  the  King  is  misled  by  his  ministers,  or 
that  he  takes  an  erroneous  view  of  some  great  question 
of  policy,  is  not  seditious,  if  it  be  done  with  decency  and 
moderation. 

IlltLStrationa. 

The  following  words  appeared  in  the  Morning  Chronicle  for  October  2nd, 
1809: — *'What  a  crowd  of  blessings  rush  upon  one's  mind  that  might  be 
bestowed  upon  the  country  in  the  event  of  a  total  change  of  system  !  Of  all 
monarchs,  indeed,  since  the  Eeyolution,  the  successor  of  George  the  Third  will 
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have  the  finest  opportunity  of  becoming  nobly  popular."  On  the  trial  of  a 
criminal  information  against  the  proprietor  and  printer  of  the  paper  for  libel, 
Lord  EUenborough  told  the  jury  that  if  they  considered  that  the  words  meant 
that  the  King's  death  would  be  a  blessing  to  the  nation,  and  that  the  sooner  it 
happened  the  better,  then  they  should  find  the  prisoners  guilty ;  but  that  if  they 
thought  the  passage  could  fairly  be  construed  as  an  expression  of  regret  that  an 
erroneous  view  had  been  taken  of  public  affairs,  and  of  a  wish  for  some  change 
in  the  policy  and  system  of  administration  under  his  Majesty,  they  might  acquit 
them.    The  jury  found  the  prisoners,  Not  Guilty. 

B,  V.  Lambert  &  Ferry,  (1810)  2  Camp.  398;  31  How.  St.  Tr.  34a 
To  print  and  publish  falsely  of  the  King  that  he  is  insane  is  a  criminal  libel, 
as  it  would  be  of  any  other  person. 

H.  V.  Harvey  &  Chapman,  (1823)  2  B.  &  C.  257. 
So  is  charging  the  King  with  a  breach  of  his  coronation  oath. 

Oliver  St  John's  Case,  (1615)  Noy,  105. 
To  insinuate  that  the  King  is  a  liar  and  a  deceiver,  and  to  assert  that  he  has 
treacherously  betrayed  the  interests  of  his  subjects  and  allies,  and  prostituted 
the  honour  of  his  crown  {The  North  Briton,  No.  45),  is  a  seditious  libel. 

B.  V.  John  Wilkes,  (1768)  4  Burr.  2527  ;  19  How.  St.  Tr.  1075. 

B,  v!  jZ! Williams,       }  ^^'  ^'  ^'  ^^' 
As  to  certain  of  the  letters  of  Junius,  see 

B.  V.  Wood/all,  (1770)  5  Burr.  2661. 
B,  V.  Alm(m^  (1770)  ih.  2686. 

Many  dkta  in  the  old  text-books  represent  the  law  as  stricter  on 
this  point  than  is  stated  above.  According  to  Hawkins'  "  Pleas  of 
the  Crown,"  i.  c.  6  (8th  ed.  by  Garwood,  p.  66),  and  4  Blackstone, 
128,  c.  ix.  ii.  8,  it  is  a  high  misprision  and  contempt  merely  to  speak 
contemptuously  of  the  King,  or  curse  him  or  wish  him  ill,  to  assert 
that  he  lacks  wisdom,  valour  or  steadiness,  or,  in  short,  to  say  any- 
thing ''  which  may  lessen  him  in  the  esteem  of  his  subjects,  weaken 
his  government,  or  raise  jealousies  between  him  and  his  people.'' 
But  I  can  find  no  decision  reported  which  supports  so  wide  a  proposi- 
tion :  and  I  venture  to  doubt  if  in  the  present  day  it  would  be 
deemed  a  crime  to  call  the  King  a  coward  or  a  fool.  Mere  words  of 
vulgar  abuse  can  hardly  amount  to  sedition.  In  fact,  the  only  dis- 
tinctions that  the  law  makes  between  words  defamatory  of  the  King, 
and  of  any  other  leading  public  character  appear  to  be : — 

(i)  That  the  former  may  be  criminal  when  only  spoken ;  whereas 
the  latter  must  be  written  or  printed  and  published  ; 

(ii)  That  in  the  case  of  the  former  it  cannot  be  pleaded  as  a  defence 
that  the  words  are  true.  (-R.  v.  FranckUn,  (1731)  9  St.  Tr.  255 ;  17 
Howell's  St.  Tr.  626 ;  Ex  parte  O'Brien,  12  L.  JR.  Ir.  29 ;  15  Cox, 
0.  0.  180.) 

ii2 
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(ii)  Words  defanuxtory  of  the  King's  Minist^^rs  and 

Government. 

It  is  sedition  to  speak  or  publish  of  individual  members 
of  the  Government  words  which  would  be  libellous  and 
actionable  per  se^  if  written  and  published  of  any  other 
public  character. 

It  is  also  sedition  to  speak  or  publish  words  defamatory 
of  the  Government  collectively,  or  of  their  general  adminis- 
tration, with  intent  to  subvert  the  law,  to  produce  public 
disorder,  or  to  foment  or  promote  rebellion, 

**  There  is  no  sedition  in  censuring  the  servants  of  the 
Crown,  or  in  just  criticism  on  the  administration  of  the 
law,  or  in  seeking  redress  of  grievances,  or  in  the  fair 
discussion  of  all  party  questions."  (Per  Fitzgerald,  J.,  in 
Pi.  V.  Sullivan,  11  Cox,  C.  C.  50.) 

Where  corrupt  or  malignant  motives  are  attributed  to 
the  ministry  as  a  whole,  and  no  particular  person  is  libelled, 
the  jury  must  be  satisfied  that  the  author  or  publisher 
maliciously  and  designedly  intended  to  subvert  our  laws 
and  constitution,  and  to  excite  rebellion  or  disorder.  There 
must  be  a  criminal  intent.  But  such  an  intent  will  be 
presumed,  if  the  natural  and  necessary  consequence  of  the 
words  employed  be  ''to  excite  a  contempt  of  her  Majesty's 
Government,  to  bring  the  administration  of  its  laws  into 
disrepute,  and  thus  impair  their  operation,  to  create  dis- 
affection, or  to  disturb  the  public  peace  and  tranquillity  of 
the  realm.*'  {R.  v.  CoIUjis,  (1839)  9  C.  &  P.  456 ;  B.  v. 
Lovettj  ib.  462.) 

In  determining  whether  such  is  a  natural  and  necessary 
consequence  of  the  words  employed,  the  jury  should 
consider  the  state  of  the  country  and  of  the  public  mind  at 
the  date  of  the  publication :  passages  which  in  tranquil 
times  might  be  comparatively  innocent  may  be  most 
pernicious  in  a  time  of  insurrection.  (Per  Fitzgerald,  J., 
11  Cox,  C.  C.  50,  59.)  On  the  other  hand,  the  circumstances 
which  provoked  the  attack  may  tell  in  the  prisoner's  favour. 
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If  a  man  be  smarting  under  a  grievance,  or  honestly 
indignant  at  some  act  of  a  Government  official,  he  cannot 
be  expected  to  speak  or  write  as  calmly  and  deliberately  as 
if  he  were  discussing  matters  in  which  he  felt  no  special 
interest.  (Per  Littledale,  J.,  in  R.  v.  Collinsy  9  Car,  &  P. 
460.)  The  jury  should,  in  every  case,  consider  the  book  or 
newspaper  article  as  a  whole,  and  in  a  fair,  free,  and  liberal 
spirit :  not  dwelling  too  much  upon  isolated  passages,  or 
upon  a  strong  word  here  or  there,  which  may  be  qualified 
by  the  context,  but  endeavouring  to  gather  the  general 
eflfect  which  the  whole  composition  would  have  on  the 
minds  of  the  public.  Considerable  latitude  must  be  given 
to  political  writers.  (Per  Lord  Kenyon,  C.J.,  in  B.  v. 
Reeves,  Peake,  Add.  Ca.  84 ;  26  How.  St.  Tr.  530.) 

The  Statutes  of  Scandaliim  Magnatum  (8  Edw.  I.  c.  84 ;  2  Bich. 
II.  Bt.  1,  c.  5 ;  and  12  Bich.  II.  c.  11),  which  made  it  a  crime  to  tell 
or  publish  false  hews  or  tales  of  the  great  officers  of  the  realm,  are 
now  all  repealed  by  the  50  &  51  Vict.  c.  59. 

lUustrations. 

To  attribute  *'  the  sad  state  of  the  country  to  the  influence  of  French  gold  on 
those  who  have  the  conduct  of  affairs/*  is  a  seditious  libel,  though  no  particular 
minister  is  singled  out ;  but  to  complain  of  **  the  mismanagement  of  the  nayy 
through  the  ignorance  and  incapacity  of  those  who  have  the  management  of  it," 
would  (it  is  submitted)  not  be  held  a  libel  in  the  present  day. 

R,  V.  Tutchin,  (1704)  5  St.  Tr.  527 ;  14  Howell's  St.  Tr.  1005 ;  Holt, 
424  ;  2  Lord  Baym.  1061 ;  1  Salk.  50 ;  6  Mod.  268. 
An  announcement  that  a  collection  had  been  made  for  "  the  relief  of  the 
widows,  orphans,  and  aged  parents  of  our  beloved  American  fellow-subjects, 
who,  faithful  to  the  character  of  Englishmen,  preferring  death  to  slavery,  were 
for  that  reason  only  inhumanly  murdered  by  the  King's  troops  at  or  near  Lex- 
ington and  Concord  in  the  province  of  Massachusetts  on  the  19th  of  April  last," 
was  held  a  seditious  libel  on  his  Majesty's  Government  and  their  employment 
of  his  troops,  tending  to  foment  discord  and  to  promote  rebellion. 

R,  V.  John  Hm-ne  (afterwards  John  Home  Tooke),  (1777)  11  St.  Tr. 
264;  20  Howell's  St.  Tr.  651 ;  C!owp.  672. 
An  article  in  the  Examiner  declaring  that  an  improper  and  cruel  method  of 
punishment  was  practised  in  the  King's  army,  and  that  his  soldiers  were 
punished  with  excessive  severity  thereby,  was  declared  by  the  jury,  in  spite  of 
the  summing  up  of  Lord  Ellenborough,  not  to  be  a  seditious  libel  on  the 
Qovemment  and  the  military  service  of  the  King  tending  to  excite  disaffection 
in  the  army  and  to  deter  others  from  becoming  recruits. 

R.  v.  John  Hunt  &  John  Leigh  Hunt,  (1811)  31  Howell's  St.  Tr.  408  ; 
2  Camp.  583. 
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Sir  Francis  Bordett,  M.P.  for  WestmioBter,  wrote  and  published  an  address 
to  his  constituents,  severely  commenting  on  the  conduct  of  the  military  who  had 
dispersed  the  meeting  assembled  at  St.  Peter's  Field,  near  Manchester,  on 
August  16th,  1819.  He  was  found  guilty  of  publishing  a  seditious  libel, 
sentenced  to  three  months*  imprisonment,  and  fined  1,0002. 

R.  V.  Burdett,  (1820)  4  B.  &  Aid.  95,  115,  314. 

See  also  R.  v.  Pym  vel  Prin,  (1664)  Sid.  219;  1  Keble,  773. 

R.  y.  Beere,  (1698)  12  Mod.  219;  Holt,  422 ;  Garth.  409  ;  2  Salk.  417; 
1  Ld.  Baym.  414. 

R.  Y.  Laurence,  (1699)  12  Mod.  311 ;  Dig.L.  L.  121. 

R,  V.  Bedfwdy  (1714)  cited  in  2  Str.  789 ;  Dig.  L.  L.  19,  121. 

R.  V.  BliM,  (1719)  Dig.  L.  L.  122. 

R,  V.  Francklin,  (1731)  9  St.  Tr.  255;  17  Howell's  St.  Tr.  626. 

R.  V.  Owtn,  (1762)  18  Howell's  St.  Tr.  1203 ;  Dig.  L.  L.  67. 

R.  V.  Coftftett,  (1804)  29  Howell's  St.Tr.  1. 

R,  v.  Johnwm,  (1805)  29  Howell's  St.  Tr.  103 ;  7  East,  65 ;  3  Smith,  94. 

R,  V.  CoUi'M,  (1839)  9  C.  &  P.  456. 

R.  V.  Loveft,  (1839)  9  C.  &  P.  462. 

R,  V.  John  Mitchell,  (^1848)  11  L.  T.  (Old  S.)  112;  3  Cox,  C.  C.  94. 

Re  Crowe,  (1848)  3  Cox,  C.  C.  123. 

R.  V.  Fusiell,  (1848)  3  Cox,  C.  0.  291. 

There  are  old  cases  which  appear  to  go  further,  and  to  decide  that 
any  publication  tending  to  beget  an  ill  opinion  of  the  Government  is 
a  criminal  libel.  ''  If  persons  should  not  be  called  to  account  for 
possessing  the  people  with  an  ill  opinion  of  the  Government,  no 
Government  can  subsist :  for  it  is  very  necessary  for  all  Governments 
that  the  people  should  have  a  good  opinion  of  it "  (sic).  (Per  Lord 
Holt,  C. J.,  in  R.  v.  Tatchin,  (1704)  5  St.  Tr.  532 ;  14  Howell's  St. 
Tr.  1127.)  And  Lord  EUenborough,  C.J.,  expressly  following  this 
decision,  told  the  jury  in  R.  v.  Cobbett,  (1804)  29  Howell's  St.  Tr. 
49  : — ''  It  is  no  new  doctrine  that  if  a  publication  be  calculated  to 
alienate  the  a£fections  of  the  people,  by  bringing  the  Government 
into  disesteem,  whether  the  expedient  be  by  ridicule  or  obloquy, 
...  it  is  a  crime."  If  this  is  to  be  taken  literally,  all  Opposition 
newspapers  commit  such  crime  every  day.  Such  a  doctrine,  if  strictly 
enforced,  would  destroy  all  liberty  of  the  press,  and  is,  moreover,  in 
conflict  with  more  recent  dicta : — *'  The  people  have  a  right  to  discuss 
any  grievances  that  they  may  have  to  complain  of."  (Per  Little- 
dale,  J.,  in  R,  V.  Collins,  9  Car.  &  P.  461.)  "  A  journalist  may 
canvass  and  censure  the  acts  of  the  Government  and  their  public 
policy — and  indeed  it  is  his  duty.  ...  It  might  be  the  province  of 
the  press  to  call  attention  to  the  weakness  or  imbecility  of  a  Govern- 
ment when  it  was  done  for  the  public  good."  (Per  Fitzgerald,  J., 
11  Cox,  C.  0.  54,  57.)     It  is  clearly  legitimate  and  constitutional  to 
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endeavour,  by  means  of  arguments  addressed  to  the  people,  to  replace 
one  set  of  ministers  by  another.  And  the  precise  object  of  such  argu- 
ments is  to  bring  the  ministers  now  in  ofBce  into  disesteem,  and  to 
alienate  from  them  the  affections  of  the  people.  Sir  Francis  Burdett 
could  not  possibly  be  convicted  in  the  present  day  for  such  an  elec- 
toral address  as  he  issued  on  August  22nd,  1819.  (See  4  B.  &  Aid. 
116,  117,  n.) 

But  I  think  Lord  Holt's  words  must  not  be  taken  strictly  in  their 
modern  signification ;  we  must  construe  them  with  reference  to  the 
times  in  which  he  spoke.  He  clearly  was  not  referring  to  a  quiet 
change  of  ministry  which  in  no  way  shakes  the  throne,  or  loosens  the 
reins  of  order  and  government.  In  1704  the  present  system  of 
party-government  was  not  in  vogue :  it  was  barely  conceived  by 
William  HI.,  and  was  certainly  not  generally  understood  under 
Queen  Anne.  And  even  in  Lord  EUenborough's  time  the  ministry 
were  still  appointed  by  the  King,  and  not  by  the  people.  By  '^  the 
Government ''  both  judges  meant,  not  so  much  a  particular  set  of 
ministers,  as  the  political  system  settled  by  the  Constitution,  the 
general  order  and  discipline  of  the  realm.  ''  To  subvert  the  Govern- 
ment "  is  the  phrase  employed  in  the  earlier  case  of  R.  v.  Beere,  12 
Mod.  221 ;  Holt,  422 ;  and  to  Lord  Holt's  mind  ''  subverting  the 
Government "  meant  bringing  in  the  Pretender ;  to  Lord  Ellen- 
borough's,  the  introduction  of  Jacobinism  and  Bed  Bepublicanism 
from  France :  not  the  substitution  of  one  statesman  for  another  as 
First  Lord  of  the  Treasury. 

(iii)   Words  defamatory  of  the  Constitution  and  of  our  laws 

generally. 

All  malicious  endeavours  by  word,  deed  or  writing,  to 
promote  public  disorder  or  to  induce  riot,  rebellion  or  civil 
war,  are  clearly  seditious,  and  may  be  overt  acts  of  treason. 
But  where  no  such  conscious  endeavour  is  proved,  still,  if 
the  natural  and  necessary  consequence  of  any  word,  deed, 
or  writing,  be  to  subvert  our  laws  and  constitution  and  to 
excite  or  promote  discontent  and  disorder  amongst  the 
people,  a  criminal  intent  will  be  presumed :  and  the  author 
is  guilty  of  sedition.  {R.  v.  Burdett,  (1820)  4  B.  &  Aid.  95  ; 
R.  V.  Collins,  (1839)  9  C.  &  P.  456 ;  R.  v.  Grant,  7  St.  Tr. 
(N.  S.)  507 ;  R.  v.  Tibbits  dc  Windust,  (1902)  1  K.  B.  at  p.  88.) 
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Thus  all  publications,  the  direct  tendency  of  which  is  to 
bring  the  constitution  of  the  realm  into  hatred  and 
contempt,  and  to  induce  the  people  to  disobey  the  laws  and 
to  defy  legally  constituted  authority,  are  seditious  libels,  for 
which  the  author  is  criminally  liable,  {li.  v.  Sullivan,  11  Cox, 
C.  C.  44.) 

But  mere  theoretical  discussions  of  abstract  questions 
of  political  science,  comparisons  of  various  forms  and 
systems  of  government,  and  controversies  as  to  the  details 
of  our  own  constitutional  law,  are  clearly  permissible.  And 
so  is  any  bond  fide  effort  to  repeal  or  alter  the  law  by  consti- 
tutional methods.  The  prosecution  must  satisfy  the  jury 
that  the  publication  is  calculated  to  disturb  the  tranquillity 
of  the  State  and  to  lead  ignorant  persons  to  endeavour  to 
subvert  the  Government  and  to  break  the  laws  of  the  realm. 
(R.  V.  Burns  and  others^  16  Cox,  C.  C.  355.)  Without  satis- 
factory proof  of  such  tendency,  there  is  no  evidence  of  that 
criminal  intention  which  is  essential  to  constitute  the 
offence. 

The  old  cases  22.  v.  Brewster^  (1663)  Dig.  L.  L.  76  ;  R.  v,  Harrison, 
(1677)  3  Keb.  841 ;  Ventr.  324,  and  R.  v.  Bedford,  (1714)  cited  in 
2  Str.  789,  so  far  as  they  run  counter  to  this  proposition,  must  be 
considered  as  overruled.  It  seems  that  Harrison  would  not  have 
been  convicted  but  for  the  statute  13  Car.  II.  c.  1,  which  remains 
still  in  part  unrepealed.     See  post,  p.  490. 

The  jury  must  find,  first,  that  the  defendant  in  fact  spoke 
or  published  the  words  complained  of :  secondly,  that  the 
words  are  seditious  and  were  spoken  or  published  with  the 
intent  alleged  in  the  indictment.  The  latter  as  well  as  the 
former  is  entirely  a  question  for  the  jury.  The  fact  that  the 
House  of  Commons  has  resolved  that  the  same  publication 
is  *'  a  malicious,  scandalous  and  seditious  libel,  tending  to 
create  jealousies  and  divisions  amongst  the  liege  subjects 
of  her  Majesty,  and  to  alienate  the  affections  of  the  people 
of  this  country  from  the  Constitution,"  ought  not  to  have 
the  least  weight  with  the  jury.     The  defendant  is  not  to  **  be 
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crushed  by  the  name  of  his  prosecutor."    (Per  Lord  Kenyon, 
C.J.,  in  JR.  V.  Beeves,  Peake,  Add.  Ca.  84.) 

**  In  a  free  country  like  ours,"  says  Lord  Kenyon,  C.J., 
in  the  same  case,  p.  86,  *'  the  productions  of  a  political 
author  should  not  be  too  hardly  dealt  with.''  The  jury 
should  ''recollect  that  they  are  dealing  with  a  class  of 
articles  which,  if  written  in  a  fair  spirit  and  hond  fide^ 
might  be  productive  of  great  public  good,  and  were  often 
necessary  for  public  protection  "  ;  and  they  should  therefore 
**  deal  with  them  in  a  broad  spirit,  allowing  a  fair  and  wide 
margin,  looking  upon  the  whole,  not  on  isolated  words." 
And  they  should  also  take  into  their  consideration  the  state 
of  the  country  and  of  the  public  mind  at  the  date  of  the 
publication.  (Per  Fitzgerald,  J.,  in  R.  v.  Sidlivan,  11  Cox, 
C.  C.  50,  69.) 

Illustrations. 

To  assert  that  a  Parliament  would  be  justified  in  making  war  against  any  king 
who  broke  the  Social  Ck)mpact  was  naturaUy  deemed  seditious  in  the  days  of 
Charles  IX,  as  tending  to  a  renewal  of  the  Civil  War. 

R,  V.  Brewster,  (1663)  Dig.  L.  L.  76. 

/?.  V.  Harrison,  (1677)  3  Keble,  841 ;  Ventr.  324 ;  Dig.  L.  L.  66. 
To  assert  that  *  *  the  late  revolution  was  the  destruction  of  the  laws  of  England," 
or  an  unjustifiable  and  unconstitutional  proceeding,  and  that  the  Act  of  Settle- 
ment was  '*  illegal  and  unwarrantable/'  and  '*  had  been  attended  with  fatal  and 
pei-nicious  consequences  to  the  subjects  of  this  realm,*'  was  deemed  seditious  in 
the  days  of  Queen  Anne  and  of  Qeorge  II.,  as  tending  to  favour  the  cause  of  the 
Pretender. 

R.  V.  Dr.  Brown,  (1707)  11  Mod.  86 ;  Holt,  425. 

R.  V.  Richard  NiUt,  (1754)  Dig.  L.  L.  68. 

And  see  R,  v.  Thomas  Paine,  (1792)  22  Howell's  St.  Tr.  358. 
The  Beverend  "William  Winterbotham  was  convicted  for  preaching  a  sermon 
on  November  18th,  1792,  containing  the  following  words,  which  were  deemed 
seditious : — ''  Darkness  has  long  cast  her  veil  over  the  land.  Persecution  and 
t^Tanny  have  carried  universal  sway.  Magisterial  powers  have  long  been  a 
scourge  to  the  liberties  and  rights  of  the  people."  He  was  fined  100^  and 
sentenced  to  two  years'  imprisonment. 

R.  V.  Winttrhotham,  22  Howell's  St.  Tr.  823,  875. 

R.  V.  Richard  Carlile,  4  C.  &  P.  415. 
To  habitually  republish  in  Ireland  during  a  time  of  political  excitement  and 
threatened  insurrection  extracts  from  American  papers  expressing  sympathy  with 
the  Fenians,  and  inciting  all  Irishmen  to  rebel,  without  one  word  of  editorial 
comment  or  disapproval,  is  an  act  of  sedition. 

R,  V.  Pigott,  (1868)  11  Cox,  C.  C.  44. 

See  Irish  St.  Tr.  1848,  1865,  1867,  1868. 
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It  is  a  misdemeanour  for  a  Boman  Catholic  priest  to  address  a  meeting  of  his 
parishioners  and  to  urge  them  not  to  pay  any  rent  till  a  certain  evicted  tenant  is 
reinstated  in  his  holding ;  such  advice  coming  from  a  person  in  his  position  being 
an  incitement  to  the  parishioners  to  conspire  not  to  pay  their  just  debts. 

B.  V.  JJ,  of  Queen's  County,  10  L.  R  Ir.  294 ;  15  Cox,  C.  C.  149. 

B.  V.  JJ.  of  Cork,  10  L.  R.  Ir.  1 ;  15  Cox,  C.  C.  78. 

Ex  parte  Seymour  v.  Michael  Davitty  12  L.  E.  Ir.  46;  15  Cox,  C.  C. 

242. 

An  intention  to  excite  ill-Tvill  between  different  classes  of  his  Majesty's  subjects 

may  be  a  seditious  intention ;  whether  or  not  it  is  so  in  any  particular  case,  must 

be  decided  by  the  jury  after  taking  into  considei'ation  all  the  circumstances  of 

the  case.    And  where  in  a  prosecution  for  uttering  seditious  woi'ds  with  intent 

to  incite  to  riot,  it  is  proved  that  previously  to  the  happening  of  a  riot  seditious 

words  were  spoken,  it  is  a  question  for  the  jury  whether  or  not  such  rioting  was 

directly  or  indii*ectly  attributable  to  the  seditious  words  proved  to  have  been 

spoken. 

R,  V.  Burmand  others,  (1886)  16  Cox,  C.  C.  355. 

(iv)    Words   defiunatory  of  either  House  of  Parliament  or   of 

the  Members  thereof. 

It  is  a  misdemeanour  to  speak  or  publish  of  individual 
members  of  either  House  of  Parliament,  in  their  capacity  as 
such,  words  which  would  be  libellous  and  actionable  ;)<?r  sej 
if  written  and  published  of  any  other  public  man. 

It  is  also  a  misdemeanour  to  speak  or  publish  words 
defamatory  of  either  House  collectively,  with  intent  to 
obstruct  or  invalidate  their  proceedings,  to  violate  their 
rights  and  privileges,  to  diminish  their  authority  and 
dignity,  or  to  bring  them  into  public  odium  or  contempt. 

In  both  cases,  all  such  words  are  also  a  contempt  and 
breach  of  privilege,  punishable  summarily  by  the  House  itself, 
with  fine  and  imprisonment. 

By  an  entirely  obsolete,  but  still  unrepealed  provision  of  the  statute 
13  Car.  II.  (stat.  I.  c.  1,  s.  8),  any  person  who  shall  maliciously 
and  advisedly  declare  and  publish  by  writing,  printing,  preaching, 
or  other  speaking  that  the  Parliament  begun  at  Westminster  on 
November  3rd,  1640  (the  Long  Parliament)  is  not  yet  dissolved,  or 
that  it  still  ought  to  be  in  being,  or  hath  yet  any  continuance  or 
existence,  or  that  both  Houses  of  Parliament  or  either  House  of 
Parliament  have  or  hath  a  legislative  power  without  the  King, 
or  any  other  words  to  the  same  effect,  incurs  the  penalties  of  a 
pi*ainunire.     See  also  6  Anne,  c.  7  (al.  41),  s.  2. 
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Illustration. 

Bainer  printed  a  scandalous  libel,  reflecting  both  on  the  House  of  Lords  and 
on  the  House  of  Commons,  called  "  Bobin*s  Game,  or  Seven's  the  Main  " ;  he 
was  tried  in  the  Court  of  King's  Bench,  fined  50/.,  and  sentenced  to  be  imprisoned 
for  two  years  and  until  he  should  pay  such  fine. 

B.  V.  Raillery  (1733)  2  Barnard.  293 ;  Dig.  L.  L.  125. 

On  three  occasions  the  House  of  Commons  has  voted  a  particular 
publication  a  scandalous  and  seditious  libel,  and  a  breach  of  privilege, 
&c.,  and  petitioned  the  Crown  to  direct  the  Attorney-General  to 
prosecute  the  author,  printers  and  publishers  thereof.  But  on  each 
-occasion  the  prosecution  was  unsuccessful;  the  jury  in  each  of  the 
three  cases  acquitted  the  prisoner.  {R.  v.  Owen,  (1762)  18  Howell's 
St.  Tr.  1208,  1228;  R.  v.  Stockdale,  (1789)  22  Howell's  St.  Tr. 
^88 ;  R.  V.  Reeves,  (1796)  Peake,  Add.  Ca.  84 ;  26  Howell's  St.  Tr. 
£80.)  The  House  of  Commons  now  invariably  deals  with  offenders 
itself. 

The  House  of  Lords  can  inflict  fine  and  imprisonment 
for  any  length  of  time.  In  former  days  the  pillory  was 
sometimes  added ;  e.g.y  in  the  case  of  Thomas  Morley,  in 
1623,  and  of  William  Carr  in  1667,  who  were  sentenced  to 
stand  in  the  pillory  for  libelling  individual  peers. 

The  House  of  Commons  can  inflict  fine  and  imprison- 
ment, and,  in  the  case  of  a  member,  expulsion.  One  unfor- 
tunate member,  Arthur  Hall,  sufiiered  all  three  penalties  in 
1581  for  publishing  a  book  disparaging  the  authority  of  the 
House  of  Commons,  and  reflecting  upon  certain  individual 
members — see  Hallam,  Const.  Hist.  vol.  i.  c.  v. — the  first 
instance  of  a  libel  being  punished  by  the  House.  But  in 
the  case  of  a  commitment  by  the  House  of  Commons,  the 
imprisonment  can  only  last  to  the  close  of  the  existing 
session.  The  prisoner  must  be  liberated  on  prorogation. 
{Stockdale  v.  Hansard^  9  A.  &  E.  114 ;  GrisselVs  Case^  Aug. 
1879.)     It  is  otherwise  v^th  the  House  of  Lords. 

The  Speaker's  warrant  is  a  perfect  answer  to  any  writ  of  habean 
corpus,  and  fully  justifies  the  Serjeant-at-arms  and  his  officers  in 
arresting  the  offender,  and  protects  them  from  any  action  of  assault 
or  false  imprisonment.  (Howard  v.  Gosset,  10  Q.  B.  869;  Burdett  v. 
Cohnan,  14  East,  168.)  It  will  not  be  scanned  too  strictly  by  the 
•courts  of  law,  nor  set  aside  for  any  defect  of  form.     (R.  y.Paty,  2  Ld. 
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Raym.  1108 ;  R.  v.  Hobhouse,  (1819)  2  Chit.  210.)  Thus,  the  libel 
for  which  the  prisoner  was  committed  need  not  be  set  oat  in  such 
warrant.  (Burdett  v.  Abbot,  14  East,  1 ;  see  1  Moore,  P.  G.  C.  80.) 
Still  less  will  any  coart  of  common  law  inquire  into  the  propriety  of 
the  commitment  and  hear  it  argued  that  the  act  complained  of  did 
not  amount  to  a  contempt,  or  that  the  privilege  of  the  House  alleged 
to  have  been  broken  does  not  exist.  (StockdcUe  v.  Hansard,  9  A.  &  E» 
165,  195.)  The  King's  Bench  Division  cannot  admit  to  bail  a 
prisoner  committed  for  a  contempt  of  the  House  of  Commons.  (Han . 
Akx.  Muiray's  Case,  1  Wilson,  299.) 

The  House  is  the  best  judge  of  its  own  privileges,  and  of  what  is 
a  contempt  of  them.  But  if  on  the  face  of  a  warrant  it  plainly  and 
expressly  appears  that  the  House  is  exceeding  its  jurisdiction,  it  will 
be  the  duty  of  the  High  Court  to  order  the  release  of  the  prisoner. 
(9  A.  &  E.  169 ;  Hawkins,  8  PI.  Cr.  H.  15,  78,  p.  219  ;  R.  v.  Erans^ 
and  another,  8  Dowl.  451.) 

The  House  may  commit  for  any  contempt  of  one  of  its  committees, 
or  of  the  members  of  any  such  committee  ;  instances  of  such  com- 
mittals occurred  in  1882,  1858,  and  1879. 

So  in  America  the  House  of  Representatives  has  a  general  power 
of  committing  for  contempt,  whether  the  offender  be  a  member  or 
a  stranger.  {Anderson  v.  Dunn,  6  Wheat.  204.)  But,  as  with  the^ 
English  House  of  Commons,  the  imprisonment  terminates  at  th& 
adjournment  or  dissolution  of  Congress. 

But  v^ith  subordinate  legislative  bodies  it  is  different. 
No  power  of  committing  for  contempt  is  inherent  in  them 
(Kielley  v.  Carson,  4  Moore,  P.  C.  C.  68 ;  Fenton  v.  Hampton, 
11  Moore,  P.  C.  C.  347,  overruling  dicta  of  Lord  Denman,  C. J., 
in  Stockdale  v.  Hansard,  9  A.  &  E.  114,  and  of  Parke,  B.,  in 
Beaumont  v.  Barrett,  1  Moore,  P.  C.  C.  76).  But  they 
have,  of  course,  power  to  preserve  order  during  their  delibera- 
tions, which  involves  a  power  to  remove  from  the  Chamber 
any  person  obstructing  their  proceedings,  or  otherwise 
guilty  of  disorderly  conduct  in  the  presence  of  the  House 
itself,  and,  if  the  offender  be  a  member,  to  exclude  him  for 
a  time,  or  even  to  expel  him  altogether.  Such  latter  power 
is  necessary  for  self-preservation ;  and  is  quite  distinct  from 
the  judicial  power  of  sentencing  the  obstructive  to  a  term 
of  imprisonment   as   a   punishment  for   his   misconduct- 
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{Doyle  V.  Falconei^,  L.  E.  1  P,  C.  328  ;  36  L.  J.  P.  C.  33  ;  15 
W.  R.  366  ;  Attorney-General  of  New  South  Wales  v.  Macpher- 
son,  L.  R.  3  P.  C.  268 ;  7  Moore,  P.  C.  C.  (N.  S.)  49 ;  39  L.  J. 
P.  C.  59 ;  Bartmi  v.  Taylor,  11  App.  Cas.  197  ;  55  L,  J,  P.  C. 
1 ;  55  L.  T.  158.)  Thus  the  House  of  Assembly  of  New- 
foundland {Kielley  v.  Carson,  4  Moore,  P.  C.  C.  63);  the 
Legislative  Council  of  Van  Diemen's  Land  (Fenton  v. 
Hampton,  11  Moore,  P.  C.  C.  347) ;  the  House  of  Keys  in 
the  Isle  of  Man  (Ex  parte  Brovm,  5  B.  &  S.  280;  33  L.  J. 
Q.  B.  193;  12  W.  R.  821;  10  L.  T.  453) ;  and  the  Legislative 
Assembly  of  the  Island  of  Dominica  {Doyle  v.  Falconer, 
L.  R.  1  P.  C.  328 ;  36  L.  J.  P.  C.  33 ;  15  W.  R.  366), 
possess  no  inherent  powers  to  commit  for  contempt. 

But  though  such  a  power  is  not  inherent  in  any  inferior 
legislature,  it  may  be  expressly  granted  by  statute ;  thus 
the  Legislative  Assembly  of  Victoria  possesses  this  privi- 
lege by  virtue  cf  the  18  <fe  19  Vict.  c.  55,  s.  35,  and  the 
Colonial  Act,  20  Vict.  No.  1.  {Dill  v.  Murphy,  1  Moore, 
P.  C.  C.  (N.  S.)  487  ;  Speaker  of  the  Legislative  Assembly 
of  Victona  v.  Glass,  L.  R.  3  P.  C.  560 ;  40  L.  J.  P.  C.  17  ; 
24  L.  T.  317.)  Also,  it  is  said  that  such  a  power  may  be 
acquired  by  prescription,  acquiescence  and  usage.  (Per 
Lord  EUenborough,  C.J.,  in  Burdett  v.  Abbot,  14  East, 
137,  and  Cockburn,  C.J.,  in  Ex  parte  Brown,  5  B.  &  S. 
293.)  And  it  is  by  virtue  of  such  acquiescence  and  usage 
that  the  Jamaica  House  of  Assembly  has  the  power  of 
committing  a  libeller,  if  indeed  it  has  such  power  at  all. 
{Beaumont  v.  Barrett,  1  Moore,  P.  C.  C.  80,  as  explained  by 
Parke,  B.,  in  4  Moore,  P.  C.  C.  89.) 

(v)  Words  defamatory  of  Courts  of  Justice  and  of 

Individual  Judges. 

(a)  Superior  Courts. 

It  is  a  misdemeanour  to  speak  or  publish  of  any  judge 
of  a  Superior  Court  words  which  would  be  libellous  and 
actionable  per  se,  if  written  and  published  of  any  other 
person  holding  a  public  office. 
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It  is  also  a  misdemeanour  to  speak  or  publish  words 
defamatory  of  any  court  of  justice  or  of  the  administration 
of  the  law  therein,  with  intent  to  obstruct  or  invalidate  its 
proceedings,  to  annoy  its  oflScers,  to  diminish  its  authority 
and  dignity,  and  to  lower  it  in  public  esteem. 

Such  words,  whether  spoken  or  written,  are  punishable 
on  indictment  or  information,  with  fine  or  imprisonment  or 
both.  They  are  also  in  every  such  case  a  contempt  of 
court  punishable  summarily  by  the  Court  itself  with  fine  or 
commitment,  as  to  which  see  post,  Chap.  XX. 

It  is  immaterial  whether  the  words  be  uttered  in  the 
presence  of  the  Court  or  at  a  time  when  the  Court  is  not 
sitting,  and  at  a  distance  from  it  {Crawford's  Case,  13 
Q.  B.  613;  18  L.  J.  Q.  B.  225;  13  Jur.  955);  nor 
need  they  necessarily  refer  to  the  judges  in  their  ofl&cial 
capacity. 

But  '*  there  is  no  sedition  in  just  criticism  on  the  admi- 
nistration of  the  law.  ...  A  writer  may  freely  criticise  the 
proceedings  of  courts  of  justice  and  of  individual  judges 
— nay,  he  is  invited  to  do  so,  and  to  do  so  in  a  free,  and 
fair,  and  liberal  spirit.  But  it  must  be  without  malignity, 
and  not  imputing  corrupt  or  malicious  motives."  (Per 
Fitzgerald,  J.,  in  R.  v.  Sullivan,  11  Cox,  C.  C.  50.)  "  It 
certainly  is  lawful,  with  decency  and  candour,  to  discuss 
the  propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a 
judge,  .  .  .  but  if  the  extracts  set  out  in  the  information 
contain  no  reasoning  or  discussion,  but  only  declamation 
and  invective,  and  were  written,  not  with  a  view  to  eluci- 
date the  truth,  but  to  injure  the  characters  of  individuals, 
and  to  bring  into  hatred  and  contempt  the  administration 
of  justice  in  the  country,"  then  the  defendants  have  trans- 
gressed the  law,  and  ought  to  be  convicted.  (Per  Grose,  J., 
in  B.  V.  White  and  another,  1  Camp.  359,  n.) 

lUustrations. 

To  assert  that  a  judge  had  been  bribed,  or  that  in  any  particular  case  he  had 
endeayoured  to  serve  his  own  interests,  or  those  of  his  friends  or  of  his  party,  or 
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wished  to  curry  favour  at  Court,  or  was  influenced  by  fear  of  the  Government  or 
of  any  great  man,  or  by  any  motive  other  than  a  simple  desire  to  arrive  at  the 
truth  and  to  mete  out  justice  impartially,  is  seditious. 

See  E.  V.  Lard  George  Gordon,  22  Howell's  St.  Tr.  177. 
To  call  the  Lord  Chief  Justice  "  a  traitor  and  a  perjured  judge,"  and  to  allege 
that  a  recent  judgment  delivered  by  him  was  treason,  is  a  misdemeanour. 

B.  V.  Jeff,  (1630)  15  Vin.  Abr.  89. 

Hution,  J.  V.  HarrUon,  Hutton,  131. 
To  say  that  the  Lord  Chief  Justice  disgraces  his  high  station  and  prevents 
justice  being  done,  is  a  misdemeanour. 

E.  V.  Hart  and  White,  (1808)  30  How.  St.  Tr.  1168, 1345  ;  10  East,  94. 

B,  V.  Wrennumy  (1619)  Popham,  135. 

BuU  V.  Conant,  1  Brod.  &  fiing.  548 ;  4  Moore,  195 ;  Qow,  84. 
Huny  sued  Watson  for  a  malicious  prosecution,  and  recovered  damages  3,0007. : 
the  corporation  of  which  Watson  was  a  member  thereupon  resolved  *'  that  Mr. 
Watson  had  been  actuated  by  motives  of  public  justice  in  prosecuting  Hurry,"' 
and  voted  him  2,300/.  towards  payment  of  his  damages.  The  Court  of  King's 
Bench  granted  an  information  against  the  members  of  the  corporation. 

B.  V.  Watson  and  others,  (1788)  2  T.  B.  199. 
[That  the  vote  of  money  was  an  improper  employment  of  the  corporate  funds 
is  very  probable ;  but  it  is  doubtful  whether  an  information  would  be  granted 
for  such  words  in  these  days.] 

The  term  **  Superior  Court "  includes  the  House  of 
Lords,  the  Judicial  Committee  of  the  Privy  Council,  the 
Court  of  Appeal,  the  High  Court  of  Justice,  and  any 
Divisional  Court  thereof,  and  any  judge  of  any  Division 
sitting  in  Court  alone  (Jud.  Act,  1873,  s.  39).  Also  the 
Central  Criminal  Court,  and  all  Courts  held  under  any 
Commission  of  Oyer  and  Terminer,  Assize,  Gaol  Delivery, 
or  Nisi  Prius.  {Ex  parte  Fernandez^  6  H.  &  N.  717  ;  10 
C.  B.  N.  S.  3 ;  80  L.  J.  C.  P.  321 ;  7  Jur.  N.  S.  529, 
571;  9  W.  E.  832;  4  L.  T.  296,  324;  In  re  McAleece, 
It.  R.  7  C.  L.  146.)  And  the  Superior  Courts  of  Law  and 
Equity  in  Dublin,  and  the  Court  of  Session  in  Scotland. 
Colonial  Courts  of  Record  are  also  Superior  Courts.  {Craw- 
ford's Case,  13  Q.  B.  613 ;  18  L.  J.  Q.  B.  225  ;  13  Jur.  955 ; 
In  re  McDermott,  L.  R.  1  P.  C.  260 ;  L.  R.  2  P.  C.  341 ;  38 
L.  J.  P.  C.  1 ;  20  L.  T.  47  ;  Hughes  v.  Porral  and  others, 
4  Moore,  P.  C.  C.  41.) 

(6)  Inferior  Courts. 

The  judge  of  an  Inferior  Court  is  in  no  better  position 
than   any  other  public   officer,  so  far   as  words  written 
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and  published  are  concerned.  It  is  a  misdemeanour  to 
write  and  publish  concerning  him  in  the  execution  of  his 
ofl&ce  any  words  which  would  be  libellous  and  actionable 
per  se. 

It  is  not  indictable  to  speak  disrespectful  and  abusive 
words  of  the  judge  of  an  Inferior  Court  behind  his  back,  or 
even  to  his  face,  provided  he  be  out  of  court. 

But  it  is  indictable  to  speak  aloud  in  open  court,  when 
the  judge  is  present  in  the  discharge  of  his  duty,  words 
reflecting  upon  him  in  his  official  capacity. 

Hence  words  which  would  be  indictable  if  published  with  respect 
to  a  Superior  Court  may  not  be  indictable  if  they  refer  merely  to  an 

Inferior  Court. 

lUuatrationSt^ 
It  is  indictable — 

to  giye  the  lie  to  the  steward  of  a  manor  holding  a  oourt  leet, 

Earl  of  Lincoln  v.  Fisher,  Cro.  Eliz.  581 ;  Ow.  113 ;  Moore,  470 ; 

to  put  on  your  hat  in  the  presence  of  the  lord  of  a  court  leet  and  refuse  to 

take  it  ofi,  saying,  *^  I  care  not  what  you  can  do," 

Bathurst  v.  Coxe,  1  Keb.  451,  465 ;  Sir  T.  Eaym.  68 ; 

to  rise  up  in  court  and  say  to  the  justices  in  session,  '*  Though  I  cannot  have 

justice  here,  I  wiU  have  it  elsewhere,** 

i2.  V.  Mayo,  1  Keb.  508 ;  1  Sid.  144  (although  Twisden,  J.,  mercifully 

endeavoured  to  construe  the  words  to  mean  merely,  **  I  propose  to 

appeal  from  your  decision  ") ; 

to  say  to  a  justice  of  the  peace  in  the  execution  of  his  office,  *'  You  are  a  rogue 

and  a  liar,'* 

B,  V.  Bevel,  1  Str.  420 ; 

to  call  the  Mayor  of  Yarmouth  in  his  court,  in  the  hearing  of  the  suitors,  a 

puppy  and  a  fool. 

Ex  parte  The  Mayor  of  Yarmouth,  1  Oox,  0.  0. 122. 

But  it  is  not  indictable — 

to  call  a  justice  of  the  peace  **  a  logger-headed,  a  slouch-headed,  bursen- 

beUied  hound,** 

B,  V.  Farre,  1  Keb.  629 ; 

nor  to  say  that  a  justice  is  a  fool,  or  an  ass,  or  a  coxcomb,  or  a  blockhead, 

or  a  bufflehead.    Per  Holt.  C.  J.,  in 

B.  V.  Wrightaon,  2  Salk.  698 ;  11  Mod.  166;  2  EolL  Eep.  78;  4  Inst. 

181; 

nor  to  say  of  an  alderman  of  Hull,  that  **  Whenever  he  comes  to  put  on  his 

gown,  Satan  enters  into  him,'* 

B,  v.  Baicer,  1  Mod.  35 ; 

nor  to  say  of  a  justice  of  the  peace  in  his  absence  that  he  is  a  scoundrel  and 

a  liar.    Per  Lord  EUenborough  in 

B.  V.  Weltj'e,  2  Camp.  142 ; 
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nor  to  accuse  a  justice  of  partiality  or  corruption,  unless  the  words  were 
uttered  at  a  time  when  the  magistrate  was  in  the  actual  execution  of  his  office, 

Ex  parte  The  Duke  of  Marlborough,  5  Q.  B.  955 ;  1  Dav.  &  Mer.  720 ; 
nor  to  tell  a  borough  magistrate,  out  of  court  but  to  his  face,  that  he  is  a 
liar,  and  unfit  to  be  a  magistrate,  and  that  he  will  hear  the  same  every  time  he 
comes  into  town ;  unless,  indeed,  the  words  can  be  construed  as  tending  to  provoke 
a  breach  of  the  peace. 

Ex  parte  Chapman,  4  A«  &  E.  773. 

See  also  Anon.,  (1650)  Style,  251. 

Simmons  v.  Sweete,  Cro.  Eliz.  78. 

Bagg*8  Case,  11  Eep.  93, 95 ;  1  EoU.  Eep.  79,  173,  224. 

R,  V.  Bur/ord,  1  Ventris,  16. 

R,  V.  Lea/e,  Andrews,  226. 

R,  Y.  Penny,  1  Ld.  Baym.  153. 

R.  V.  Langley,  2  Ld.  Baym.  1029 ;  2  Salk.  697 ;  6  Mod.  125;  Holt, 
654. 

R,  V.  Rogers,  2  Ld.  Baym.  777 ;  7  Mod.  28. 

R.  v.  Nun,  10  Mod.  186. 

R.  y.  Qranfidd,  12  Mod.  98. 

^.v.Pococ;^,  2Str.  1157. 

R,  V.  Bum,  7  A.  &  E.  190. 

These  cases  overrule  R,  v.  Darby,  3  Mod.  139 ;  Comb.  65 ;  Garth.  14. 

Some  Inferior  Courts  are  Courts  of  Becord,  others  are  not. 
Thus  the  Mayor's  Court,  London ;  the  City  of  London 
Court,  the  Tolzey  Court  of  Bristol,  the  Salford  Hundred 
Court,  the  Court  of  Passage,  Liverpool,  all  County  Courts 
and  Courts  of  Quarter  Sessions,  and  Coroners'  Courts 
are  Inferior  Courts  of  Eecord ;  while  Courts  of  Petty 
Sessions  and  of  Revising  Barristers  are  Inferior  Courts  not 
of  record. 

An  Inferior  Court  of  Record  has  in  some  cases  power  to 
commit  for  contempt.  These  cases  are  dealt  with  in  the 
next  chapter  (postj  p.  522). 

An  Inferior  Court  not  of  record  has  no  power  to  fine  or 
commit  for  contempt,  unless  such  power  be  conferred  by 
statute.  {McDermott  v.  Judges  of  British  Guiaruiy  L.  R,  2 
P.  C.  341 ;  20  L.  T.  47.)  But  it  has  another  remedy  :  the 
offender  may  be  required  to  find  sureties  for  his  good 
behaviour^ 

(i)  If  he  use  any  disrespectful  or  unmannerly  expres- 
sions in  the  face  of  the  Court.  (1  Lev.  107;  1 
Keb.  558.) 

O.L.S.  E  K 
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(ii)  If 9  out  of  court,  he  uses  words  disparaging  the  judge 

or  magistrate  in  relation  to  his  office, 
(iii)  If,  out  of  court,  he  obstruct  or  insult  an  officer  of 

the  court  in  the  execution  of  his  duty.     (Hawk. 

P.  C.  c.  61,  ss.  2,  3.) 
(iv)  And  generally,  if  he  use  any  words  which  directly 

tend  to  a  breach  of  the  peace. 
But  not  for  contemptuous  and  uncivil  words  spoken  of 
the  judge  in  his  private  capacity. 

Such  binding  over  should  be  done  as  soon  as  possible  after  the 
contempt  is  committed ;  and  in  the  case  of  petty  sessions,  it  shoald  be 
done,  not  by  the  justice  specially  attacked,  but  by  one  of  his  brethren. 
{R.  v.  Lee,  12  Mod.  514.)  The  person  accused  may  call  evidence  to 
disprove  the  matters  charged  against  him  (which  he  could  not  do  in  a 
case  of  ''articles  to  keep  the  peace''),  and  he  may  now  give  evidence 
himself.  (42  &  48  Vict.  c.  49,  s.  25.)  In  default  of  sureties  being 
provided,  the  justices  may  commit  either  to  the  common  gaol  or  to 
the  House  of  Correction  (6  Geo.  I.  c.  19,  s.  2) ;  but  it  should  appear 
clearly  upon  the  face  of  their  warrant  that  the  committal  is  for  want 
of  sureties,  and  not  merely  for  contempt.  {Dean's  Case,  Gro.  Eliz. 
689.)  And  the  committal  should  be  for  a  time  certain,  not  "  until 
be  shall  find  such  sureties/'  else  a  poor  and  friendless  man  might 
be  imprisoned  for  life.    {Prickett  v.  Gratrex,  8  Q.  B.  1020.) 


CHAPTER  XX. 

WORDS   WHICH   ARE    A   CONTEMPT   OF   COURT. 

It  is  a  contempt  of  court  to  publish  words  which  tend 
to  bring  the  administration  of  justice  into  contempt,  to 
prejudice  the  fair  trial  of  any  cause  or  matter  which  is  the 
subject  of  civil  or  criminal  proceedings,  or  in  any  way  to 
obstruct  the  course  of  justice.  Thus  it  is  a  contempt  of 
court  to  insult  the  judge,  jury  or  witnesses,  to  obstruct  any 
officer  of  the  court,  to  calumniate  the  parties  or  prejudice 
the  minds  of  the  judge,  jury  or  general  public  against  them, 
or  in  any  way  to  taint  the  source  of  justice  or  to  divert  or 
interrupt  its  ordinary  course. 

*'  There  are  three  different  sorts  of  contempt. 

"  One  kind  of  contempt  is,  scandalising  the  Court  itself. 

**  There  may  be  likewise  a  contempt  of  this  Court,  in 
abusing  parties  who  are  concerned  in  causes  here. 

**  There  may  be  also  a  contempt  of  this  Court,  in 
prejudicing  mankind  against  persons,  before  the  cause  is 
heard. 

**  There  cannot  be  anything  of  greater  consequence,  than  to 
keep  the  streams  of  justice  clear  and  pure,  that  parties  may 
proceed  with  safety  both  to  themselves  and  their  characters." 
(Per  Lord  Hardwicke,  L.C.,  in  Roach  v.  Garvan^  Re  Read  and 
Huggonsouy  (1742)  2  Atk.,  p.  471.) 

"  Nothing  is  more  incumbent  upon  Courts  of  justice  than 
to  preserve  their  proceedings  from  being  misrepresented ; 
nor  is  there  anything  of  more  pernicious  consequence,  than 
to  prejudice  the  minds  of  the  public  against  persons  con- 
cerned as  parties  in  causes,  before  the  cause  is  finally 
heard.*'     (lb.  p.  469.) 

^'  Any  act  done  or  writing  published  calculated  to  bring  a 
Court  or  a  judge  of  the  Court  into  contempt,  or  to  lower  his 
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authority,  is  a  contempt  of  court.  That  is  one  class  of 
contempt.  Further,  any  act  done  or  writing  published  calcu- 
lated to  obstruct  or  interfere  with  the  due  course  of  justice  or 
the  lawful  process  of  the  Courts  is  a  contempt  of  Court.  The 
former  class  belongs  to  the  ,category  which  Lord  Hardwicke, 
L.C.,  characterised  as  *  scandalising  a  Court  or  a  judge.* 
That  description  of  that  class  of  contempt  is  to  be  taken 
subject  to  one  and  an  important  qualification.  Judges  and 
Courts  are  alike  open  to  criticism,  and  if  reasonable  argu- 
ment or  expostulation  is  offered  against  any  judicial  act  as 
contrary  to  law  or  the  public  good,  no  Court  could  or  would 
treat  that  as  contempt  of  court."  (Per  Lord  Russell,  C.J., 
in  R.  V.  Gray,  (1900)  2  Q.  B.  at  p.  40.) 

For  words,  which  are  a  contempt  of  Court,  the  law  has 
provided  three  remedies : — 

I.  Such  words  are  punishable  as  a  misdemeanour  on 
information  or  indictment. 

II.  The  publication  of  such  words  may  be  restrained  by 
injunction. 

III.  The  Court,  of  which  the  words  are  a  contempt,  may 
also  take  the  law  into  its  own  hands  and  punish  the  offender 
with  fine  or  imprisonment. 

I. — Information  or  Indictment. 

We  have  already  dealt  with  such  contemptuous  words  as 
are  defamatory  of  the  Courts  of  Law,  or  of  individual  judges, 
or  of  the  administration  of  justice  as  a  whole ;  such  words 
are  seditious  and  punishable  as  such  (see  ante,  p.  493).  But 
there  are  other  words  which,  although  they  make  no  attack 
on  the  Courts  or  any  judge  thereof,  are  yet  indictable  because 
they  tend  to  prejudice  the  fair  trial  of  some  action  or  criminal 
case. 

It  is  a  misdemeanour,  punishable  on  information  or 
indictment  by  fine  or  imprisonment,  to  speak  or  publish 
words  which  are  calculated  to  prejudice  the  fair  trial  of  any 
pending  action  or  criminal  proceeding ;  or  to  perform  any 
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play,  or  to  exhibit  any  picture  or  eflSgy  which  would  have 
the  same  effect.  ^^  The  essence  of  the  offence  is  conduct 
calculated  to  produce,  so  to  speak,  an  atmosphere  of  preju- 
dice in  the  midst  of  which  the  proceedings  must  go  on.'' 
(Per  Lord  Alverstone,  C.J.,  in  B.  v.  Tibbits  and  Windust^ 
(1902)  1  K.  B.  at  p.  88.) 

*'  It  is  the  pride  of  the  constitution  of  this  country  that  all  causes 
should  be  decided  by  jurors,  who  are  chosen  in  a  manner  which 
excludes  all  possibility  of  bias,  and  who  are  chosen  by  ballot,  in 
order  to  prevent  any  possibility  of  their  being  tampered  with.  But, 
if  an  individual  can  break  down  any  of  those  safeguards  which  the 
constitution  has  so  wisely  and  so  cautiously  erected,  by  poisoning 
the  minds  of  the  jury  at  a  time  when  they  are  called  upon  to  decide, 
he  will  stab  the  administration  of  justice  in  its  most  vital  parts. 
And,  therefore,  I  cannot  forbear  saying,  that,  if  the  publication 
be  brought  home  to  the  defendant,  he  has  been  guilty  of  a  crime  of 
the  greatest  enormity."  (Per  Lord  Eenyon,  C.J.,  in  R.  v.  JolUffey 
4  T.  B.  at  p.  289 ;  cited  with  approval  by  Lord  Alverstone,  G.  J.,  in 
H.  v.  Tibbits  and  WinduBt,  (1902)  1  K.  B.  at  p.  86.) 

lUustrationB. 

Where  a  prisoner,  awaiting  trial  on  an  information,  circulated  in  the  assize 
town  and  sent  to  the  solicitor  for  the  prosecutor  a  written]^statement  vindicating 
his  conduct  in  the  matter  with  which  he  was  charged,  the  Court  granted  an 
information  for  a  misdemeanour. 

R.  V.  JolUffe,  (1791)  4  T.  E.  283. 

The  defendants  wei*e  the  printers  and  publishers  of  a  newspaper  called  the 
Sussex  Journal,  in  which  they  published  an  account  of  the  shooting  of  an  excise 
officer  named  Sigmoid  by  a  smuggler  who  had  been  committed  to  Lewes  Ghiol  to 
take  his  trial  on  a  charge  of  having  murdered  Bignold.  The  account  consisted  of 
a  statement  of  the  facts  set  out  in  the  depositions  taken  before  the  committing 
magistrate,  with  expressions  and  representations  prejudicial  to  the  character  of 
Bignold.  On  an  information  filed  by  the  Attorney-General  the  defendants  were 
found  guilty  of  a  misdemeanour. 

B.  V.  Lee,  (1804)  6  Esp.  123. 

A  charge  was  preferred  before  the  Lord  Mayor  of  London  by  Mrs.  P.  against 
the  captain  of  a  ship  for  indecent  assault  when  she  was  on  board  his  vessel,  with 
the  result  that  the  captain  was  committed  for  trial.  The  defendant  published  a 
highly  sensational  account  of  the  hearing  of  the  charge,  in  which  all  the  allega- 
tions of  the  prosecutrix  were  set  out  as  facts,  and  the  guilt  of  the  captain 
assumed.  It  was  further  stated  that  the  captain  had  **  employed  a  barrister,  a 
shorthand- writer  and  a  phalanx  of  friends,  if  possible,  to  intimidate  his  accuser 
by  the  publicity  of  her  exposure,'*  and  made  comments  unfavourable  to  his  fair 
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trial.      The  defendant  was  found  guilty  on  an  indictment  for  publishing  a 
scandalous  and  malicious  libel. 

R.  Y.  FiBher  and  others,  (1811)  2  Camp.  563. 
A  riot  took  place  at  Brighton,  to  suppress  which  the  high  constable  thought  it 
necessary  to  call  out  the  military  and  to  order  them  to  charge.  In  the  charge  an 
assistant  of  the  high  constable  was  killed  by  one  of  the  soldiers,  who  mistook 
him  for  a  rioter.  A  coroner's  jury  brought  in  a  verdict  of  murder  against  the 
high  constable,  one  of  his  assistants,  and  the  soldier.  The  defendant,  before  the 
coroner's  jury  had  found  their  verdict,  published  in  his  newspaper  a  statement 
of  the  evidence  that  had  been  given,  and  made  comments  to  the  ejffect  that  the 
action  of  the  high  constable  was  imprudent  and  unnecessary.  'The  Court  granted 
an  information  on  the  ground  that  the  words  were  calculated  to  prejudice  a  fair 
trial. 

R.  V.  Fleet,  (1818)  1  B.  &  Aid.  379. 
John  Thurtell  and  others  had  been  committed  to  the  gaol  at  Hertford  to  take 
their  trial  for  the  murder  of  a  gambler  named  Weare.  A  true  bill  had  been 
found  against  Thomas  Thurtell,  his  brother,  for  conspiracy  to  defraud  an 
insurance  company  by  setting  on  fire  the  cottage  in  which  the  brothers 
Thurtell  lived.  The  defendant  Williams  was  the  proprietor  of  the  Surrey 
Theatre,  at  which  was  performed,  while  the  brothers  Thurtell  were  awaiting 
trial,  a  play  in  which  all  the  incidents  of  the  alleged  murder  and  burning  of  the 
cottage  were  dramatically  represented.  An  information  was  granted  against 
Williams  for  a  misdemeanour  by  endeavouring  to  obstruct  the  course  of  public 
justice. 

R,  V.  Williama  and  Romneij,  (1823)  2  L.  J.  K.  B.  (Old  S.)  30. 
Tibbits  was  the  editor  of  a  London  newspaper,  which  circulated  in  Bristol. 
Windust  was  a  reporter  on  the  staff  of  the  newspaper,  and  described  himself  as 
**  Crime  Investigator."  A.  and  C.  were  charged  before  the  magistrates  on 
various  days  from  January  1st  to  February  8th,  1901,  with  felony  and  mis- 
demeanour, and  wei*e  committed  to  take  their  trial  at  the  ensuing  Bristol 
Assizes :  they  were  tried  and  convicted,  the  trial  lasting  from  March  1st  to 
March  5th.  Articles  appeai'ed  in  the  newspaper  at  various  dates  from 
January  13th  to  March  3rd,  purporting  to  be  written  by  the  '*  Special  Crime 
Investigator,"  which  contained  statements  making  grave  imputations  against 
A.  and  C,  evidence  of  which  would  have  been  inadmissible  at  the  trial.  At  the 
next  Bristol  Assizes  Tibbits  and  Windust  were  convicted  on  an  indictment  for 
a  misdemeanour  in  attempting  to  obstruct  and  pervert  the  course  of  law  and 
justice.  The  Court  of  Crown  Cases  Reserved  held  that  it  is  unnecessary  to 
prove  that  the  defendants  intended  to  pervert  the  course  of  justice,  if  the  words 
used  are  in  the  opinion  of  the  jury  calculated  to  produce  that  result. 

R.  V.  TibbiU  and  Windust,  (1902)  1  K.  B.  77 ;  71  L.  J.  K.  B.  4 ;  50 
W.  R.  126 ;  85  L.  T.  521 ;  66  J.  P.  5 ;  20  Cox,  C.  C.  70. 

II. — Motion  for  an  Injunction. 

Recourse  is  had  to  an  injunction  in  cases  where  the 
words  either  tend  to  prejudice  the  fair  trial  of  some  legal 
proceeding,  or  are  published  in  defiance  of  some  lawful 
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order  of  a  Court.  If  the  result  of  the  publication  is 
obviously  to  affect  the  administration  of  justice,  it  is 
immaterial  whether  the  writer  intended  that  result  or  no. 
(Per  Lord  Eomilly,  M.R.,  in  Daw  v.  Eley,  L.  R.  7  Eq.  49; 
38  L.  J.  Ch.  113.)  Such  an  injunction  must  be  applied  for 
promptly ;  and  it  will  not  be  granted  if  the  applicant  has 
himself  entered  into  a  controversy  on  the  matter  in  the 
public  Press.  The  motion  for  an  injunction  may  or  may 
not  be  accompanied  by  a  motion  to  commit  the  offender. 

Illustrations. 

While  the  evidence  in  a  Chancery  suit  was  being  taken  before  the  examiner, 
the  plaintiff  caused  the  following  advertisement  to  be  inserted  in  the  Times : — 
*'To  the  share  and  debenture  holders  of  the  West  Hartlepool  Harbour  and 
Bail  way  Company: — ^I  have  just  published  a  reply  to  the  proceedings  of  a 
meeting  of  proprietors,  held  at  West  Hartlepool  on  the  28th  June  last,  which 
may  be  had  of  King,  Parliament  Street,  and  all  booksellers.    B.  Coleman, 

Street,  London."    The  pamphlet  was  full  of  abuse  of  the  chairman  of  the 

defendant  company,  and  also  gave  a  digest  of  the  plaintiff's  evidence  before  the 
examiner,  &o.  Vice-Chancellor  Wood  granted  an  injunction  "  to  restrain  the 
plaintiff,  his  solicitors,  servants,  agents,  and  workmen  from  publishing  so  much 
of  the  pamphlet  (stating  the  objectionable  x>assages),  and  from  publishing  or 
offering  for  sale,  during  the  progress  of  this  suit,  any  book  or  pamphlet  con- 
taining statements  of  the  proceedings  in  this  suit ;  and  also  from  making  public 
any  of  such  proceedings  otherwise  than  in  the  due  course  of  the  prosecution 
of  this  suit  until  the  hearing  of  this  cause,  or  luitil  the  further  order  of  this 
Court." 

Coleman  v.  West  Hartlepool  Harbour  and  Bail.  Co.,  (1860)  8  W.  B. 
734 ;  2  L.  T.  766. 
One  of  the  defendants  in  an  action,  who  was  a  Nonconformist  minister, 
circulated  a  handbill  through  the  town  in  the  following  words : — 

"  Chancery  Suit. 
'*  Congregational  Church,  Heme  Bay. 
'<  On  Sunday  morning,  June  25th,  the  Bev.  Thomas  Blandford  will  preach 
a  sermon  with  special  reference  to  the  trial  in  which  the  town  is  so  deeply 
interested,  and  which  is  fixed  for  the  27th  and  following  days. 

**  Divine  service  to  commence  at  11  o'clock." 
About  forty  inhabitants  of  Heme  Bay  were  to  be  examined  as  witnesses  at 
the  trial.  Bacon,  V.-C,  on  Saturday,  the  24th,  granted  an  injunction  to  restrain 
Blandford  from  preaching  any  sermon  or  delivering  any  address  with  special  or 
other  reference  to  the  trial,  and  from  issuing  these  handbills,  or  being  in  any 
way  instrumental  in  the  publication  or  distribution  of  these  or  any  other  like 
handbills  or  notices,  and  from  otherwise  prejudicing  or  interfering  with  the  trial 
of  the  action  or  the  persons  to  be  examined  as  witnesses  therein. 

MackeU  v.  Commissioners  of  Heme  Bay,  (1876)  24  W.  B.  845. 
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The  defendant,  on  receiring  a  Statement  of  Claim  charging  him  with  fraud, 
wrote  an  angry  letter  to  the  plaintiff,  a  clergyman,  threatening  to  have  a  few 
thousand  copies  printed,  with  the  defendant's  own  remarks  thereon,  and  copies 
of  the  defendant's  letters,  and  distributed  amongst  all  the  clergy,  ''addressed 
from  the  Clergy  List.  *'  Fry,  J.,  granted  an  injunction  to  restrain  the  threatened 
publication,  as  being  both  a  libel  on  the  plaintiff  as  plaintiff,  and  also  as  tending 
to  prejudice  the  fair  trial  of  the  action. 

Kitcat  V.  Sharp,  (1882)  62  L.  J.  Ch.  134 ;  31  W.  B.  227  ;  48  L.  T.  64. 

Cheshire  y.  Strauss,  (1896)  12  Times  L.  B.  291. 
The  plaintiffs  and  the  defendant  were  ship  brokers ;  the  plaintiffs  delivered 
a  Statement  of  Claim  charging  the  defendant  with  unfair  and  improper  conduct 
in  his  business,  and  before  any  Defence  was  delivered  circulated  copies  among 
the  business  connections  of  both  parties.  Malins,  Y.-C,  held  that  the  plaintiffs 
had  committed  a  contempt  of  Court,  and  must  pay  the  costs  of  a  motion  to 
commit  them;  he  also  granted  an  injunction  to  restrain  the  plaintiffs  from 
publishing  or  circulating  copies  of  the  Statement  of  Claim  in  the  action. 

Bowden  and  another  v.  Russell,  (1877)  46  L.  J.  Ch.  414 ;  36  L.  T. 
177. 

And  see  cases  on  pp.  611 — 517. 

Closely  akin  to  the  power  of  restraining  contempts  of 
court,  is  the  power  which  all  Superior  Courts  undoubtedly 
possess  of  forbidding  for  a  time  reports  of  or  comments 
on  their  own  proceedings,  whenever  the  presiding  judge 
considers  that  such  publication  will  prejudice  future 
proceedings. 

Illustrations. 

On  the  tiial  of  Thistle  wood  and  others  for  treason,  in  1820,  Abbott,  C.J., 
annoimced  in  open  court  that  he  prohibited  the  publication  of  any  of  the  pro- 
ceedings until  the  trial  of  all  the  prisoners  should  be  concluded.  Li  spite  of  this 
prohibition,  the  Observer  published  a  report  of  the  trial  of  the  first  two  prisoners 
tried.  The  proprietor  of  the  Observer  was  summoned  for  the  contempt,  and, 
failing  to  appear,  was  fined  600/. 

R.  V.  Clement,  (1821)  4  B.  &  Aid.  218;  11  Price,  68. 
R.  V.  Gray,  (1900)  2  Q.  B.  36;  69  L.  J.  Q.  B.  602;  48  W.  B.  474; 
82  L.  T.  634 ;  64  J.  P.  484. 
Where  one  of  two  prisoners  charged  with  murder  confessed  before  his  trials 
and  by  his  confession  seriously  implicated  the  other,  the  Court  of  Session  pro- 
hibited the  Edinburgh  Evening  Courant  from  publishing  the  confession,  lest  it 
should  prejudice  the  fair  trial  of  the  other  prisoner. 
Bell's  Notes,  166. 

See  also  Emvnd's  Case  (Dec.  7th,  1829),  Shaw,  229. 
Fleming  and  others  v.  Newton,  1  H.  L.  0.  363 ;  6  Bell's  App.  175. 
Riddell  V.  Clydesdale  Horse  S(fciity,  12  Court  of  Session  Cases  (4th 
Series),  976. 
Where  several  prisoners  were  to  be  tried  at  one  session  for  similar  acts  of 
sedition,  and  on  the  trial  of  the  first  one  the  jury  disagreed,  and  the  Dublin 
Evening  Post  severely  attacked  the  jury  for  not  convicting  him,  the  Dublin 
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Assuse  Court  made  an  order  prohibiting  all  comments  in  any  newspaper  upon 
the  proceedings  of  the  session  till  all  the  prisoners  had  been  tried,  considering 
that  such  comments  were  calctdated  to  excite  feelings  of  hostility  towards  the 
prisoners  about  to  be  tried. 

B.  V.  O'Dogherty,  5  Cox,  C.  C.  348. 
The  House  of  Lords,  when  sitting  as  a  Court  of  Law,  claimed  for  many  years 
the  right  to  appoint  one  printer  to  publish  their  proceedings,  and  to  order  that 
no  other  person  should  presume  to  publish  the  same,  even  after  the  case  was  at 
an  end.  So,  in  the  case  of  an  impeachment.  Lord  Erskine,  L.C.,  held,  after 
great  hesitation,  that  such  an  order  must  be  enforced  by  injunction.  [Such  a 
decision  would  not  be  upheld  in  the  present  day.] 

Oumey  v.  Longman,  (1807)  13  Ves.  493. 

And  see  Millar  y.  Taylor,  (1769)  4  Burr.  2303—2417. 

Manby  v.  Owen,  (1755)  cited  in  4  Burr.  2329,  2404. 

Boper  y.  Streater,  Skin.  234 ;  1  Mod.  217. 

The  Stationere  y.  Patentees  of  Rolle'a  Abridyment,  Carter,  89. 

Butterworth  y.  Bobineon,  (1801)  5  Yes.  709. 


III. — ^Motion  to  Commit. 

(1)  Supmor  Courts, 

We  have  already  dealt  with  those  kinds  of  contemptuous 
words,  which  can  be  made  the  subject  of  an  indictment  or 
information,  or  an  application  for  an  injunction.  In  all 
such  cases  a  Superior  Court  has  in  addition  power  to  inter- 
fere summarily  and  to  fine  the  oflFender  or  commit  him  to 
prison.  This  power  also  exists  in  some  cases  in  which  an 
indictment  would  not  lie.  (Per  Lord  Holt,  C.J.,  in  R.  v. 
Rogers,  7  Mod.  29.)  It  may  be  exercised  either  on  the 
application  of  any  person  aggrieved,  or  by  the  Court  of  its 
own  motion.  It  is  necessary  that  the  Court  should  have 
power  thus  promptly  to  protect  itself,  and  the  litigants 
before  it. 

''The  power  summarily  to  commit  for  contempt  of  court  is 
confiidered  necessary  for  the  proper  administration  of  justice.  It  is 
not  to  be  used  for  the  vindication  of  the  judge  as  a  person.  He 
must  resort  to  action  for  libel  or  criminal  information.  Committal 
for  contempt  of  court  is  a  weapon  to  be  used  sparingly,  and  always 
with  reference  to  the  interests  of  the  administration  of  justice.  •  .  . 
It  is  a  summary  process,  and  should  be  used  only  from  a  sense  of 
duty  and  under  the  pressure  of  public  necessity,  for  there  can  be  no 
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landmarks  pointing  out  the  boundaries  in  all  cases."  {Per  cur.  in 
McLeod  V.  St  Aubyn,  (1899)  A.  C.  at  p.  561.) 

'^  This  is  not  a  new-fangled  jurisdiction ;  it  is  a  jurisdiction 
as  old  as  the  common  law  itself,  of  which  it  forms  part.  It 
is  a  jurisdiction,  the  history,  purpose,  and  extent  of  which  are 
admirably  treated  in  the  opinion  of  Wilmot,  G.  J.,  then  Wilmot,  J., 
in  his  Opinions  and  Judgments  {R.  v.  Almon^  (1765)  Wilmot's 
Opinions,  248).  It  is  a  jurisdiction,  however,  to  be  exercised  with 
scrupulous  care,  to  be  exercised  only  when  the  case  is  clear  and 
beyond  reasonable  doubt ;  because,  if  it  is  not  a  case  beyond  reason- 
able doubt,  the  Courts  will  and  ought  to  leave  the  Attorney-General 
to  proceed  by  criminal  information."  (Per  Lord  Bussell,  C.J.,  in 
IL  V.  Gray,  (1900)  2  Q.  B.  at  pp.  40,  41.) 

"  The  reason  why  the  publication  of  articles  like  those  with  which 
we  have  to  deal  is  treated  as  a  contempt  of  court  is  because  their 
tendency  and  sometimes  their  object  is  to  deprive  the  Court  of  the 
power  of  doing  that  which  is  the  end  for  which  it  exists — namely, 
to  administer  justice  duly,  impartially,  and  with  reference  solely  to 
the  facts  judicially  brought  before  it.  Their  tendency  is  to  reduce 
the  Court  which  has  to  try  the  case  to  impotence,  so  far  as  the 
effectual  elimination  of  prejudice  and  prepossession  is  concerned. 
It  is  difficult  to  conceive  an  apter  description  of  such  conduct  than 
is  conveyed  by  the  expression  *  contempt  of  court.' "  (Per  cur.  in 
E.  V.  Parke,  (1908)  2  K.  B.  at  p.  486.) 

''Every  libel  on  a  person  about  to  be  tried  is  not  necessarily  a 
contempt  of  court;  but  the  applicant  must  show  that  something 
has  been  published  which  either  is  clearly  intended,  or  at  least  is 
calculated,  to  prejudice  a  trial  which  is  pending."  (Per  Lord 
Bussell,  C.J.,  in  R.  v.  Pai/ne,  (1896)  1  Q.  B.  at  p.  580.) 

An  application  to  commit  for  contempt  must  be  made 
promptly.  The  applicant  should  not,  before  coming  to  the 
Court,  invite  or  take  part  in  a  discussion  of  the  matter  in 
the  public  Press.  Motions  for  committal,  which  are  made 
out  of  anger  or  ill-feeling,  or  v^ith  a  view  to  obtaining 
costs,  where  there  is  no  real  ground  for  committing  any- 
one to  prison,  will  be  severely  discouraged,  although  the 
conduct  complained  of  may  be  technically  a  contempt 
{Plating  Co.  v.  Farquharson,  17  Ch.  D.  49 ;  50  L.  J.  Ch. 
406 ;  29  W.  R.  510 ;  44  L.  T.  389 ;  Hunt  v.  Clarke,  58 
L.  J.  Q.  B.  490 ;  37  W.  R.  724 ;  61  L.  T.  343 ;    In  re 
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Martindale,  (1894)  3  Ch.  at  p.  202;  64  L.  J.  Ch.  9;  43 

W.  K.  53 ;  71  L.  T.  468 ;  8  R.  729  ;  11  v.  Farke,  (1903)  2 

K.  B.  432 ;  72  L.  J.  K.  B.  839 ;  89  L.  T.  439 ;  19  Times 

L.  R.  627).    No   attempt  must  be  made  to  compromise 

such  an  application  {R.  v.  Newton^  (1903)  67  J.  P.  453 ;  19 

Times  K  R.  627). 

Acts  i??ithout  words  may  amount  to  a  contempt  of  court;  e.g.f 

where  the  defendant  assaults  an  officer  of  the  Court  when  serving 

its  process  or  carrying  out  its  orders ;  or  destroys  the  records  of 

the  Court;   or  destroys  documentary  evidence  which  should  be 

brought  before  it.    Again,  wilful  disobedience  to  any  lawful  order 

of  a  Court  or  a  judge  is  a  contempt.    But  all  these  cases,  in  which 

the  acts  and  not  the  words  of  the  accused  are  impugned,  are  beyond 

the  scope  of  this  book. 

Illustrations. 

SPOKEN  WORDS. 

Using  abusive  and  violent  language  towards  any  officer  serving  the  process  of 

^any  Gonrt,  is  a  contempt,  punishable  by  committal. 

Price  V.  HiUchUon,  (1869)  L.  E.  9  Eq.  534 ;  18  W.  E.  204. 

E.  V.  Jones,  (1719)  1  Stra.  185. 

So  if  a  party  on  being  served  with  a  lawful  order  of  any  Court  expresses  in 

•defiant  and  contemptuous  language  his  intention  to  disregai-d  or  disobey  such 

■order. 

Anon.,  (1711)  1  Salk.  84. 

Mr.  Long  Welleshy'a  Case,  (1831)  2  Euss.  &  Mylne,  639. 

It  is  a  contempt  of  court  for  one  committed  for  trial,  or  for  any  of  his  partisans, 

■to  address  public  meetings,  alleging  that  there  is  a  conspiracy  against  him,  and 

that  he  wiU  not  have  a  fair  trial. 

Castro,  Onslow  and  WlialUy's  Case,  (1873)  L.  E.  9  Q.  B.  219  ;  12  Cox, 

Skipworth's  Case,  (1873)  L.  E.  9  Q.  B.  230;  12  Cox,  C.  C.  371. 
Threats  and  insults  addressed  either  to  a  party  or  a  witness  pending  a  suit, 
whether  by  word  or  letter,  are  a  contempt  of  court. 

Smith  V.  Lakeman,  (1856)  26  L.  J.  Ch.  305 ;  2  Jur.  N.  S.  1202 ;  28 

L.  T.  (Old  S.)  98. 
Shatu  V.  Shaw,  (1861)  31  L.  J.  Pr.  &  Matr.  35;   6  L.  T.  477;  2 

Sw.  &  Tr.  515. 
In  re  Mulock,  (1864)  33  L.  J.  Pr.  &  Matr.  2Q5;  10  Jur.  N.  S.  1188; 
13  W.  E.  278. 
So  are  insulting  words  addressed  to  counsel  engaged  in  the  cause,  or  to  the 
-opponent's  solicitor  while  actually  engaged  in  any  duty  devolving  on  him  as 
solicitor  in  the  proceedings. 

Lessee  Sturgeon  v.  Douglass,  10  Ir.  L.  E.  128,  n. 

In  re  Johnson,  (1887)  20  Q.  B.  D.  68  ;  57  L.  J.  a  B.  1 ;  36  W.  B 

51 ;  58  L.  T.  160. 
In  re  Clements,  (1877)  46  L.  J.  Ch.  375 ;  36  L.  T.  332. 
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A  fortiori^  if  addressed  to  the  judge  or  a  master. 

Lechmere  Charlton's  Case,  (1836)  2  Myl.  &  Or.  316. 
Even  the  prisoner  in  the  dock,  who  is  always  allowed  great  latitude,  if  he  be- 
defending  himself,  may  be  fined  for  contempt  of  court,  if  he  persist  in  using 
blasphemous  language  and  in  applying  offensive  epithets  to  the  presiding  judge^ 
in  the  course  of  his  speech  to  the  jury. 

R,  V.  Davison,  (1821)  4  B.  &  Aid.  329. 
It  is  a  contempt  of  court  for  the  brother  of  a  prisoner  just. convicted  to  visit 
the  foreman  of  the  jury  at  his  residence,  accuse  him  of  having  bullied  the  jury 
into  finding  his  brother  guilty,  and  challenge  him  to  mortal  combat. 
B.  V.  James  Martin^  5  Cox,  C.  C.  356. 
So,  too,  a  barrister  may  be  guilty  of  contempt  of  court  if  he  unnecessarily 
insults  one  of  the  jury  in  the  course  of  his  address  to  them. 

In  re  Pater,  (1864)  5  B.  &  S.  299 ;  33  L.  J.  M.  C.  142  ;  10  Jur.  N.  S. 
972 ;  12  W,  E.  823 ;  10  L.  T.  376. 
The  most  innocent  words,  if  uttered  in  a  peculiar  manner  and  tone,  may  be  a 
contempt  of  court.    For  an  insult  may  be  conveyed  either  by  language  or  by 
manner. 

Cams  Wilson's  Case,  (1845)  7  Q.  B.  984,  1015. 

If  a  high  sheriff  proceeds  to  address  the  grand  jury  in  open  Court  at  the  olose- 
of  the  judge's  charge,  and  persists  in  so  doing,  though  ordered  by  the  judge  U> 
sit  down  and  be  quiet,  he  may  be  fined  500/.  for  contempt. 

In  re  The  SJieriff  of  Surrey,  (1860)  2  F.  &  P.  234,  237. 

WKITTEN  OR  PRINTED  WORDS. 

It  is  a  contempt  of  court  and  a  libel,  punishable  by  attachment,  to  publish  a 
pamphlet  asserting  that  judges  have  no  power  to  issue  an  attachment  for  libels, 
upon  themselves,  and  denying  that  reflections  upon  individual  judges  are  con- 
tempts of  court  at  all.  [Note  that  at  the  date  when  this  pamphlet  appeared  the 
action  which  gave  occasion  for  it  was  still  pending.] 

B.  V.  Almon,  (1765)  Wilmot*s  Notes  of  Opinions  and  Judgments,, 
p.  253. 
Any  attempt  to  bribe  a  judge,  or  to  influence  his  probable  decision  on  a  matter 
before  him  by  any  private  communication,  is  a  contempt  of  court. 
Martin's  Case,  (1747)  2  Buss.  &  Mylne,  674,  n. 
MacgiWs  Case,  2  Fowl.  Ex.  Pr.  404. 
But  not  every  silly  or  impudent  letter  addressed  to  a  judge  about  a  matter 
which  he  has  already  decided  will  be  treated  as  a  contempt ; 

B.  V.  Faulkntr,  (1835)  2  Mont.  &  Ayr.  321,  322;  2  C.  M.  &  R.  525  ; 
1  Gale,  210. 
Nor  every  inaccurate  report  of  judicial  proceedings  which  either  party  may^ 
think  fit  to  publish. 

Matthews  v.  Smith,  3  Hare,  331. 

Brooh  V.  Evans,  (1860)  29  L.  J.  Ch.  616 ;  6  Jur.  N.  S.  1025 ;  8  W.  R.. 

688. 
Buenos  Ayres  Gas  Co.  v.  Wilde,  (1880)  29  W.  R.  43 ;  42  L.  T.  657. 
To  preach  a  sermon  with  special  reference  to  a  pending  trial  is  a  contempt  of 

court. 

Mackett  v.  Heriie  Bay  Commissioners,  (1876)  24  W.  R.  845;  ante,. 

p.  503. 
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As  to  exhibiting  models  of  the  person  murdered  and  the  alleged  murderer  in 
the  assize  town  during  the  assizes,  see 

B.  v.  Oilham,  1  Moo.  &  Mai.  165. 
It  is  a  contempt  for  a  party  to  a  suit  to  publish  before  the  case  has  come  on  for 
hearing  a  copy  of  his  brief,  or  even  an  abstract  of  his  petition  or  Statement  of 
Claim,  or  of  Ihe  affidavits  filed  on  either  side,  or  any  other  ex  parte  statement 
tending  to  prepossess  the  minds  of  the  public  in  his  favour,  or  to  calumniate  his 
adversary. 

Captain  Perry'a  Caae,  cited  (1742)  2  Atk.  469,  472 ;  2  Dick.  794. 
Mrt,  Farley's  Case,  Cann  v.  Cafin,  (1754)  2  Yes.  senr.  520 ;  3  Hare, 

333,  n. 
Coleman  v.  West  Hartlepool  Harbour  and  Railway  Co,,  (1860)  8  W.  B. 

734 ;  2  L.  T.  766,  ante,  p.  503. 
Chesshire  v.  Strauss,  (1896)  12  Times  L.  B.  291. 
The  plaintifEs  in  an  action  delivered  a  Statement  of  Claim,  charging  the  defen- 
dant with  unfair  and  over-reaching  conduct  in  his  business.  They  subsequently, 
before  the  hearing  of  the  action,  circulated  copies  of  this  pleading  amongst  some 
of  their  and  his  business  correspondents.  It  was  held  that  the  plaintiffs  had 
committed  a  contempt  of  court;  they  were  ordered  to  pay  the  costs  of  the 
motion  to  commit;  and  an  injunction  was  granted  to  restrain  all  further 
circulation  of  the  Statement  of  Claim. 

BoTvden  v.  RusseU,  (1877)  46  L.  J.  Ch.  414 ;  36  L.  T.  177. 
A  local  board  of  health  sued  the  defendant  for  breach  of  their  bye-laws. 
Pending  the  action,  an  election  for  members  of  the  board  came  on.  The  defen- 
dant stood  as  a  candidate,  and  in  that  capacity  issued  an  address  to  all  the  rate- 
payers, attacking  the  former  board,  and  referring  to  their  ''  spiteful  proceedings  '* 
against  himself.  The  circular  also  contained  a  false  statement  as  to  what  the 
judge  had  said  on  an  interlocutory  application.  The  excitement  of  the  election 
was  urged  as  an  excuse ;  but  the  defendant  was  committed  to  prison  for  ten 
days,  and  ordered  to  pay  the  costs  of  the  motion. 

Ilkley  Local  Board  v.  Lister,  (1895)  11  Times  L.  B.  176. 
But  where,  pending  a  shareholders'  petition,  a  committee  of  shareholders 
issued  to  their  brother  shareholders,  for  the  purpose  of  bringing  to  their  atten- 
tion the  facts  on  which  they  relied,  a  printed  letter  containing  their  accusations 
against  the  directors,  and  some  extracts  from  the  evidence,  it  was  held  that  this 
did  not  amount  to  contempt  of  court. 

In  re  The  London  Flour  Co.,  (1868)  16  W.  B  474 ;  17  L.  T.  636. 
But  see  In  re  Sir  John  Moore  Gold  Mining  Co.,  (1877)  37  L.  T.  242. 
Merely  to  announce,  '*  I  have  brought  an  action  against  A.  for  damages  for,"  &c., 
is  not  a  contempt  of  court,  if  such  be  the  fact.   Per  Pollock,  B.,  and  Day,  J.,  in 
Collins  V.  Primrose  Club,  July  30th,  1894  (not  reported). 
Pending  an  action  for  infringing  a  trade  mark  the  plaintiffs  are  at  liberty  to 
warn  the  trade  by  circular  that  they  regard  such  an  article  as  an  infringement. 
But  to  discuss  the  merits  of  the  case  in  any  manner  calculated  to  prejudice  the 
iair  trial  of  the  action  is  a  contempt. 

CoaU  V.  Chadwick,  (1894)  1  Ch.  347 ;  63  L.  J.  Ch.  328 ;  42  W.  B.  328 ; 

70  L.  T.  228 ;  8  B.  159,  ante,  p.  407. 
B.  V.  Fayne,  (1896)  1  Q.  B.  577;  65  L.  J.  Q.  B.  426;  44  W.  B.  605; 
74  L.  T.  351. 
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Statements  are  not  the  less  a  contempt  because  they  are  libellous,  or  because 
the  party  making  them  is  prepared  to  justify  the  libeL 

In  re  New  Gold  Coast  Exploration  Co.,  (1901)  1  Ch.  860 ;  70  L.  J.  Oh. 
355 ;  8  Manson,  296. 
While  an  action  for  infringement  of  a  patent  was  pending,  the  plaintiff  made^ 
an  unsuccessful  motion  for  an  injunction.  The  defendant  sent  an  unfair  and 
inaccurate  report  of  this  proceeding  to  certain  newspapers  for  publication,  and 
also  published  this  report  in  the  form  of  a  circular,  with  the  statement  of  their 
own  counsel  printed  in  heavily-leaded  type.  Ghitty,  J.,  held  this  a  contempt 
of  court.  The  defendants  gave  an  undertaking  to  abstain  from  all  such 
publication  in  future,  and  were  ordered  to  pay  the  costs  of  the  motion  in  any 
event. 

Edlin  V.  Pneumatic  Tyre  Agency  (2),  10  Reports  of  Patent  Oases, 
317. 
An  injunction  having  been  granted  to  restrain  the  defendants  from  infringing 
a  patent  for  nickel-plating,  they  gave  notice  of  appeal,  and  published  in  a 
newspaper  an  advertisement  inviting  the  trade  to  subscribe  towards  the  expenses 
of  the  appeal,  and  also  an  advertisement  offering  a  reward  of  lOOZ.  to  anyone 
who  could  produce  documentary  evidence  that  nickel-plating  was  done  before 
1869.    It  was  held  that  neither  advertisement  was  a  contempt  of  court. 

Plaiing  Co,  v.  Farquharson,  (1881)  17  Oh.  D.  49 ;  60  L.  J.  Oh.  406  ; 

29  W.  B.  510 ;  44  L.  T.  389 ;  45  J.  P.  568 ;  overruling  Pool  v. 

Sackeverel,  (1720)  1  P.  Wms.  675. 

But  where  a  co-respondent  in  a  suit  for  divorce,  immediately  after  the  service 

of  the  citation,  caused  advertisements  to  be  published  denying  the  charges  made 

in  the  petition,  and  offering  a  reward  for  information  which  would  lead  to 

the  discovery  and  conviction  of  the  authors  of  them,  it  was  held  that  these 

advertisements  constituted  a  contempt  of  court. 

Brodrihh  v.  BrodHhh  and  Wall,  (1886)  11  P.  D.  66 ;  55  L.  J.  P.  47  ;  34 
W.  B.  580 ;  56  L.  T.  672 ;  50  J.  P.  407. 
So  an  advertisement  offering  a  reward  for  certain  specific  evidence  in  a  divorce 
suit,  published  maid  fide  and  not  solely  in  order  to  obtain  evidence,  is  a  contempt 
of  court. 

Butler  V.  Butler,  (1888)  13  P.  D.  73 ;  67  L.  J.  P.  42 ;  58  L.  T.  563. 
It  is  a  contempt  of  court  for  the  soKcitor  to  a  plaintiff  to  write  letters  to 
probable  witnesses  with  the  object  of  prejudicing  them  against  the  defendant,  and 
of  preventing  their  giving  evidence  for  the  defendant. 
Welby  V.  Still,  (1892)  66  L.  T.  523. 
So  it  is  a  contempt  of  court  for  the  solicitor  to  a  defendant  to.  publish  in  a 
newspaper  anonymous  letters  fuU  of  arguments  in  the  defendant's  favour,  and 
denying  the  facts  on  which  the  plaintiff  would  rely  at  the  trial. 

Daw  V.  Bley,  (1868)  L.  B.  7  Eq.  49 ;  38  L.  J.  Oh.  113 ;  17  W.  B.  246. 
The  committee  of  a  lunatic  published  a  pamphlet,  written  by  his  wife,  reflecting 
upon  persons  who  were  managing  the  lunatic's  estate  under  the  orders  of  the 
Oourt  of  Ohancery,  with  an  address,  by  way  of  dedication,  to  the  Lord  Ohancellor, 
"flattering  the  judge  to  taint  the  source  of  justice/'    Lord  Erskine,  L.O.,  com- 
mitted him  to  prison  for  contempt,  and  the  printer  as  well. 
Ex  parte  Jones,  (1806)  13  Ves.  237. 
A  libel  on  the  business  carried  on  by  a  receiver  and  manager  appointed  by 
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the  Court  is  a  contempi;  of  oourt,  and  may  be  punished  by  committal  of  the 
offender. 

Hdmore  v.  Smith  (2),  (1886)  36  Ch.  D.  449 ;  56  L.  J.  Oh.  145 ;  35 
W.  B.  157 ;  56  L.  T.  72. 
If  a  person  innocently  lends  to  another  a  newspaper  containing  a  libel  which 
is  a  contempt  of  court,  in  ignorance  that  any  such  libel  is  contained  in  the  news* 
paper,  he  cannot  be  held  guilty  of  a  contempt  of  court. 

MeLeod  v.  St.  Aubyuy  (1899)  A.  C.  549 ;  68  L.  J.  P.  0.  137 ;  48  W.  B» 
173;  81L.T.  168;  15  Times  L.  E.  487. 

Contempt  of  Court  by  Newspapers. 

The  publication  in  any  newspaper  of  words  calculated  to 
prejudice  the  fair  trial  of  an  action  is  especially  objection- 
able, as  the  mischief  done  is  so  widespread.  No  doubt 
all  judicial  proceedings,  the  ofl&cial  acts  of  every  judge  and 
jury,  of  all  litigants  and  witnesses,  are  matters  of  lawful 
comment  as  soon  as  the  proceedings  are  terminated.  But 
no  observations  on  the  case  are  permitted  during  its  pro- 
gress. Any  comment  pending  action  is  a  contempt  of 
court,  by  whomsoever  made ;  it  is  especially  so  where  the 
publisher  knows  that  the  comment  is  supplied  by  one  of 
the  litigants  or  his  solicitor.  So,  too,  an  unfair  and  inac- 
curate report  of  any  interlocutory  proceeding  in  the  action, 
published  in  a  newspaper,  may  amount  to  a  contempt  of 
court,  if  it  tends  to  prejudice  the  fair  trial  of  the  action. 
The  editor  cannot  escape  liability  by  alleging  that  he  did 
not  know  that  the  contemptuous  words  had  been  inserted 
in  his  newspaper.  {Chesshire  v.  Strauss^  (1896)  12  Times 
L.  R  291 ;  R.  v.  Parkcy  (1903)  2  K.  B.  432  ;  72  L.  J.  K.  B. 
889;  89L.  T.  439.) 

lUiutrations, 

Any  article  in  a  newspaper  commenting  on  a  case  still  before  the  Court  is  a 
contempt,  if  it  in  any  way  tends  to  pervert  the  course  of  justice,  though  written 
temperately  and  respectfully,  and  in  all  other  respects  such  an  article  as  might 
properly  and  legitimately  be  written  and  published  after  the  trial  is  ended. 

Boach  Y.  Oarvan,  Be  Bead  and  Huggonaon,  (1742)  2  Atk.  469 ;  2  Dick. 

794. 
LfUler  V.  Thomson,  (1839)  2  Beav.  129. 

Tichhome  v.  Mostyn,  (1867)  per  Wood,  V.-C,  L.  R.  7  Eq.  57,  n. ;  15 
W.E.1074;  17L.  T.  7. 
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Tichhome  v.  Tichhome,  (1870)  39  L.  J.  Oh.  398;  18  W.  E.  621 ;  22 

L.  T.  55. 
Vernon  v.  Vernoti,  (1870)  40  L.  J.  Ch.  118;  19  W.  B.  404;  23  L.  T. 

697. 
Buenos  Ayres  Oa$  Co.  v.  Wilde,  (1880)  29  W.  B.  43 ;  42  L.  T.  657. 
The  publication  in  a  newspaper  of  a  correct  report  of  proceedings  before  a 
police  magistrate  which  terminated  in  the  committal  of  the  prisoners  is  not  a  con- 
tempt of  court,  though  it  may  tend  to  prejudice  the  mind  of  the  public  against 
the  prisoners.    But  the  publication  in  a  newspaper  of  comments  on  such  pro- 
-ceedings,  and  on  the  conduct  of  the  prisoners,  is  a  contempt  of  court  if  it  tends 
in  any  way  to  prejudice  the  public  mind  against  them  before  the  triaL 
B.  V.  Gray,  (1865)  10  Cox,  C.  0.  184. 
B.  V  CDogherty,  (1848)  5  Cox,  C.  C.  348. 
The  editor  of  a  newspaper  was  fined  100/.  and  costs  for  publishing  an  article 
•commenting  on  a  criminal  case  then  pending  in  the  High  Court,  and  intimating 
that  the  prisoner  would  certainly  be  convicted. 

B.  y.  BaXfour,  Be  Stead,  (1895)  11  Times  L.  R  492. 
There  may,  however,  be  comments  on  pending  proceedings  which  do  not  tend 
to  prejudice  either  party,  or  to  interfere  with  the  fair  trial  of  the  cause.    Such 
•comments  are  not  a  contempt  of  court. 

In  re  MartindaJe,  (1894)  3  Ch.  at  p.  202 ;  64  L.  J.  Oh.  9 ;  43  W.  B.  53 ; 

71L.  T.  468;  8B.729. 
In  re  Gates  and  others,  (1895)  11  Times  L.  B.  204. 
And  though  observations  be  published  in  a  newspaper  which  are  technically  a 
-contempt,  yet  where  the  offence  is  of  a  slight  and  trifling  nature  and  not  likely  to 
cause  any  substantial  prejudice  to  the  party  in  the  conduct  of  the  action,  or  to 
the  due  administration  of  justice,  no  application  to  commit  ought  to  be  made. 
Hunt  V.  Clarke,  Be  G^Malley,  (1889)  58  L.  J.  a  B.  490 ;  37  W.  B.  724 ; 

61  L.  T.  343. 
Dallas  V.  Ledger,  (1888)  52  J.  P.  328 ;  4  Times  L.  B.  432. 
Metropolitan  Music  Hall  Co.,  Lid.  v.  Lake,  (1889)  58  L.  J.  Ch.  513 ;  60 
L.  T.  749. 
**  Every  case  must  depend  on  it  own  circumstances."    Per  Lord  Alverstone, 

C^.,  in 

In  re  Ldbouchere,  (1901)  18  Times  L.  R  at  p.  209. 

But  if  any  such  comment  tends  to  excite  prejudice  against  either  party  to  the 

proceedings  in  the  mind  of  the  judge,  or  of  possible  witnesses  or  jurymen,  or  of 

the  public  generally,  or  if  in  any  other  way  it  tends  to  interfere  substantially 

with  the  fair  trial  of  the  action,  it  is  a  contempt  of  court. 

Bussell  V.  Bussell,  (1894)  11  Times  L.  R  38. 

In  re  The  Pali  Mall  Gazette,  ib.  122. 

In  re  Yorkshire  Provident  Assurance  Co.,  Ac,  ib.  143,  167. 

In  re  Bobinson,  (1895)  tb.  345. 

In  re  Johnson  and  Mitchell,  ib.  376. 

Fitlden  v.  Sweetiny,  ib.  534. 
Especially  if,  in  addition  to  such  comments,  the  article  contain  a  misstatement 
of  a  material  fact 

Ilkley  Local  Board  v.  Lister,  (1895)  11  Times  L.  B.  176.     . 

Spurrell  v.  De  Bechberg,  ib.  313. 
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The  publisher  of  a  newspaper  was  committed  for  printing  an  article  which 
attacked  the  persons  who  had  made  afifidavits  in  a  suit  in  Chancery  not  yet 
concluded,  imputing  to  them  ignorance  of  facts  and  interested  motives. 

i^'fMrtuv.  ^^6cr<,  (1864)33L.J.0h.294;  12  W.  R.  241,  332;  9L.T. 

635;  10  Jur.  N.  S.  62. 
See  also  LiUler  v.  Thoimon,  (1839)  2  Beav.  129. 
In  re  William  Watson ^  Shaw*s  Cases  (Scotch),  No.  6. 
A  petition  for  winding  up  a  company,  containing  charges  of  fraud  against  the 
directors,  was  published  in  extenso  in  a  newspaper  before  the  hearing  of  the 
petition.    This  was  held  a  contempt  of  court,  and  the  publishers  of  the  paper 
w^ere  ordered  to  pay  the  costs  of  a  motion  to  commit  them. 

In  re  The  Cheltenham  and  Swansea  Wagon  Co.,  (1869)  L.  B.  8  Eq.  580 ; 

38  L.  J.  Oh.  330 ;  17  W.  R.  463;  20  L.  T.  169. 
Tichborne  v.  Mostyn,  (1867)  L.  R.  7  Bq.  55,  n. ;  15  W.  R.  1072 ;  17 

L.  T.  5. 
Kitcat  V.  Sharp,  (1882)  52  L.  J.  Ch.  134 ;  31  W.  R  227  ;  48  L.  T.  64. 
Bowden  v.  liussell,  ( 1 877)  46  L,  J.  Oh.  414 ;  36  L.  T.  177. 
It  b  a  contempt  of  court  for  a  newspaper  to  publish  the  Statement  of  Claim  in 
a  pending  action. 

Chesshire  v.  Strauss,  (1896)  12  Times  L.  R.  291. 
W.  brought  an  action  against  a  company.  At  a  subsequent  meeting  of  the 
shareholders,  one  of  the  directors  (M.)  referred  to  the  action  in  his  speech,  and 
this  led  the  shareholders  to  ask  questions  about  the  action,  which  M.  answered. 
A  full  report  of  the  proceedings  at  this  meeting,  including  M.'s  remarks,  subse- 
quently appeared  in  a  newspaper  of  which  M.  was  the  proprietor.  Held,  that 
though  M.'s  remarks  were  privileged  when  uttered  at  the  meeting,  their 
republication  in  the  newspaper  was  not  privileged,  and  was  a  contempt  of  court. 
Watt  V.  Maxim-Weston  Electric  Co.,  (1888)  5 Times  L.  R.  170. 
A  shareholder  presented  a  petition  to  wind  up  a  banking  company,  and  proposed 
to  cross-examine  the  directors  in  the  liquidation.  A  newspaper  thereupon  pub- 
lished an  article  referring  to  the  approaching  cross-examination  of  these  directors, 
and  saying,  *'If  they  are  compelled  to  make  a  full  statement  of  the  affairs  of  the 
bank,  we  shall  have  some  interesting  revelations."  The  Court  found  that  the 
article  had  been  instigated  by  the  petitioning  shareholder ;  and  the  publisher  of 
the  newspaper  was  ordered  to  pay  a  fine  of  oOl.  and  costs. 

In  re  Crmon  BanJc,  In  re  O'Malley,  (1890)  44  Ch.  D.  649 ;  69  L.  J.  Ch. 
767 ;  39  W.  R.  45 ;  63  L.  T.  304. 
Not  every  letter  that  is  published  in  a  newspaper  and  is  a  libel  on  a  judge,  is 
A  contempt  of  court.    It  must  be  one  calculated  to  obstruct  or  interfere  with  the 
course  of  justice  or  the  due  administration  of  the  law. 

In  re  Moseley,  ( 1893)  A.  0. 1 38 ;  62  L.  J.  P.  0.  79 ;  68  L.  T.  1 05. 
A  fortiori,  an  inaccurate  report  of  an  interlocutory  proceeding  published  in  a 
newspaper  is  not  a  contempt  of  court  unless  it  tends  to  prejudice  the  approaching 
trial 

Duncan  v.  Sparling,  (1894)  10  Times  L.  R.  353. 
But  section  3  of  the  Law  of  Libel  Amendment  Act,  1888,  affords  no  pro- 
tection to  any  report  which  is  a  contempt  of  court. 

In  re  The  Pall  Mall  Gazette,  (1894)  11  Times  L.  R.  122. 
Where  an  action  has  been  brought  against  a  newspaper  for  libel,  merely 

O.L.S.  L  L 
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repeating  the  charge  made  in  the  libel  and  asserting  that  the  defendant  will  be 
ready  to  prove  it  true  before  the  jury,  is  not  necessarily  a  contempt  of  court. 

BoberUon  y.  Labouchere,  42  J.  P.  710. 
So  where  the  defendants,  who  were  being  sued  in  respect  of  some  libellous 
paragraphs  which  had  appeared  in  their  newspaper,  republished  substantially  the 
same  charges  in  their  newspaper  after  action  brought,  an  application  by  the 
plaintiff  to  commit  the  defendants  for  contempt  of  court  was  refused. 

Cronmire  v.  The  **  Daily  Bourse,**  LimiUd,  (1892)  9  Times  L,  R.  101. 
But  where  the  editor  of  a  newspaper  who  was  being  sued  for  libel,  after  issue 
joined,  published  an  article  attacking  the  witnesses  whom  he  knew  the  plaintiff 
intended  to  call  at  the  trial,  he  was  ordered  to  pay  the  costs  of  the  motion  as 
between  solicitor  and  client,  and  to  give  an  undertaking  to  abstain  from  all  such 
comments  till  after  the  trial. 

Birmingham  Vinegar  Bretoery  Co.  v.  Henry,  (1894)  10  Times  L.  B.  586. 
A  person  whose  name  appeared  on  a  newspaper  as  a  printer  and  publisher 
of  it  was  held  liable  for  an  article  contained  in  it  which  was  a  contempt  of  court, 
although  he  was  only  a  salaried  foreman  printer,  whose  duties  did  not  require 
that  he  should  read  the  matter  printed,  and  who  had  no  knowledge  of  the  con- 
tents of  the  article  complained  of. 

The  American  Exchange  Co,,  Ltd,  v.  OiWg,  (1889)  58  L.  J.  Ch.  706; 

61  L.  T.  502. 

The  Press  Association,  which  is  a  limited  company,  disseminated  among  many 

newspapers,  paragraphs  amounting  to  contempt  of  court.     The  Court  held  the 

manager  of  the  Association  responsible,  and  ordered  him  personally  to  pay  the 

costs  of  the  motion  as  between  solicitor  and  client. 

Ex  parte  Green  and  others,  (1891)  7  Times  L.  B.  411. 
The  appellant  was  the  manager  of  the  London  Office  of  the  Freeman* s  Journal, 
and  as  such  had  published  in  this  country  copies  of  that  journal  containing  an 
article,  written  and  printed  in  Ireland,  which  was  a  contempt  of  court.  The 
appellant  was  held  personally  responsible,  and  an  order  was  made  that  a  writ  of 
attachment  should  issue  against  him  unless  he  should  within  a  fortnight  pay 
a  fine  of  100/.     He  was  also  ordei'ed  to  pay  all  costs  as  between  solicitor  and 

client. 

0*Shea  v.  0*S?iea  and  Famell,  (1890)  15  P.  D.  59 ;  59  L.  J.  P.  47 ;  3a 

W.  B.  374 ;  62  L.  T.  713 ;  17  Cox,  C.  C.  107. 

As  a  rule  no  report  of  or  comment  on  a  legal  proceeding 
can  be  a  contempt  of  court  if  that  legal  proceeding  is  at  an 
end  before  the  words  are  published.  "When  a  trial  has 
taken  place  and  the  case  is  over,  the  judge  or  the  jury  are 
given  over  to  criticism."  {Per  cur.  in  McLeod  v.  St.  Aubyn, 
(1899)  A.  C.  at  p.  561.)  "  It  is  possible  very  effectually  to 
poison  the  fountain  of  justice  before  it  begins  to  flow.  It 
is  not  possible  to  do  so  when  the  stream  has  ceased.'*  {Per 
cur.  in  R.  v.  Parke,  (1903)  2  K.  B.  at  p.  438.) 

If  the  writer,  however,  is  not  aware  that  an  action  is 
pending,  or  honestly  believes  the  proceedings  are  at  an  end 
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when  they  are  not,  his  comments,  though  still  strictly  a 
contempt,  may  be  excused,  provided  they  are  such  as  would 
hav^  been  legitimate  had  the  case  been  at  an  end.  But  if 
the  writer  knew  the  proceedings  were  still  pending,  then 
the  fact  that  he  did  not  desire  or  intend  to  prejudice  the 
case  is  immaterial  (except  as  to  the  extent  of  his  punish* 
ment),  if  the  Court  be  satisfied  that  such  was  the  obvious 
and  necessary  result  of  his  words.  {Daw  v.  Eleyj  L.  E.  7 
Eq.  at  p.  59 ;  In  re  Martindale,  (1894)  3  Ch.  at  p.  200.) 

Illustrations. 

In  an  action  of  libel,  the  plaintiff  obtained  an  interim  in  junction  at  chambers. 
The  defendant  appealed  to  a  Divisional  Court,  and  the  injunction  was  dissolved. 
The  editor  of  a  newspaper  read  a  report  of  this  application,  took  it  to  be  the  trial 
of  the  action,  and  honestly  believing  that  the  action  was  at  an  end,  he  proceeded 
to  comment  on  the  conduct  of  the  parties  and  the  decision  of  the  Court,  in  a  manner 
calculated  to  prejudice  the  approaching  trial.  On  a  motion  to  commit  the  editor, 
the  Court,  being  satisfied  of  his  bona  fides,  made  no  order  except  that  each  party 
should  pay  his  own  costs  of  the  motion.    (Mathew  and  Henn  Collins,  JJ.) 

In  re  Food  and  Sanitation  Jowmal^  (Feb.  1st,  1894)  (not  reported). 
But  see  In  re  Robinson,  (1895)  11  Times  L.  B.  345. 
So,  where  the  defendant  did  not  know  any  action  had  been  commenced  and. 
the  words  complained  of  were  but  a  continuation  of  previous  attacks. 
In  re  Lahouchere,  (1901)  18  Times  L.  R  208. 
Phillips  V.  Hess,  (1902)  18  Times  L.  B.  400. 
If  a  person  innocently  lends  to  another  a  newspaper  containing  words  which 
are  a  contempt  of  court,  not  knowing  that  the  newspaper  contains  such  words, 
he  is  not  guilty  of  a  contempt. 

McLeod  V.  Si.  Auhyn,  (1899)  A.  0.  549 ;  68  L.  J.  P.  C.  137  ;  48  W.  B. 
173 ;  81  L.  T.  158 ;  15  Times  L.  B.  487. 
The  liquidator  of  a  company  issued  a  circular  to  the  shareholders  with  refer- 
ence to  the  affairs  of  the  company,  stating  inter  alia  that  he  had  obtained  leave 
to  bring  an  action  against  L.,  the  promoter  of  the  company.  The  respondent 
published  this  circular  in  his  newspaper,  not  knowing  that  any  action  had  been 
actually  commenced.  A  motion  to  commit  the  respondent  for  contempt  was 
refused  with  costs. 

Metropolitan  Music  Hall  Co,,  Lid.  v.  Lake,  (1889)  58  L.  J.  Ch.  513 ;  60 
L.  T.  749. 
In  an  action  for  libel  against  the  proprietor  of  the  Era,  the  jury  found  a  verdict 
for  40«.  damages,  and  judgment  was  entered  for  the  plaintiff  for  that  amount. 
The  defendant  gave  notice  of  motion  for  a  new  trial ;  and  then  published  in  his 
paper  an  article  commenting  on  the  verdict  in  a  manner  which  would  admittedly 
have  been  legitimate  if  the  action  had  been  at  an  end.  HM,  that  the  mere  fact 
that  a  notice  of  a  motion  for  a  new  trial  had  been  given  did  not  make  the  article 
a  contempt  of  court. 

Dallas  V.  Ledger,  (1888)  52  J.  P.  328 ;  4  Times  L.  B.  432. 

ll2 
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But  where  on  the  trial  of  a  criminal  charge  the  jury  disagree,  it  is  a  contempt 
to  publish  words  calculated  to  prejudice  the  future  trial,  unless  it  has  been 
formally  stated  that  a  fresh  jury  will  not  be  empannelled. 

B.  y.  Freeman*8  Journal,  (1902)  2  Ir.  B.  82. 
On  March  9th,  1895,  the  plaintiffs  sent  out  amongst  the  defendants*  customers 
circulars  commenting  on  the  pending  action.  On  March  22nd,  1895,  the  action 
was  settled  on  terms  arranged  between  the  parties.  On  May  10th,  1895,  the 
defendants  moved  to  commit  the  plaintiffs  for  the  contempt  which  they  had  com- 
mitted while  the  action  was  still  pending.  Chitty,  J.,  dismissed  the  motion  with 
costs,  as  there  was  no  longer  anything  to  be  tried. 

Kelly  <k  Co.  v.  Pole  and  others,  (1895)  11  Times  L.  E.  405. 

But  the  rule  that,  on  a  motion  to  commit,  the  applicant 
must  show  that  a  proceeding  is  still  pending,  does  not  apply 
in  three  cases  : — 

(i)  Where  the  words  amount  to  a  scandalising  of  the 
Court  itself ; 

(ii)  Where  the  words  are  a  report  of,  or  comment  on, 
proceedings  purposely  taken  by  a  judge  in  camerd. 

(iii)  Where  the  words  are  a  report  of  proceedings,  of 
which  the  Court  has  forbidden  that  any  report  should  be 
published. 

Illustrations. 

Mr.  Justice  North  heaid  an  application  relating  to  a  ward  of  Oourt  in  his 
private  room.  A  report  of  what  transpired  there  was  published  in  several 
newspapers.    Hdd,  that  such  publication  was  a  contempt  of  court. 

In  re  Martindale,  (1894)  3  Gh.  193 ;  64  L.  J.  Oh.  9 ;  43  W.  B.  53 ;  71 
L.  T.  468 ;  8  R.  729. 
It  would  have  been  otherwise  if  merely  the  resiilt  of  the  proceedings — the 
•decision  of  the  judge — ^had  been  reported. 

Lawrence  v.  Ambery,  91  L.  T.  Journal,  230. 
It  is  a  contempt  of  court  to  publish  prematurely,  and  without  the  consent  of  a 
liquidator,  a  report  of  the  examination  of  a  witness  taken  privately  under 
section  115  of  the  Companies  Act,  1862. 

The  American  Excliange  Co,,  Ltd.  v.  Gillig,  (1889)  58  L.  J.  Oh.  706 ; 
61  L.  T.  502. 
As  to  comments  on  proceedings  taken  in  chambers  in  the  King's  Bench 
Division,  see 

PUer$  V.  Bradlauyh,  (1888)  4  Times  L.  E.  414. 
A  Oourt  of  general  gaol  delivery  has  undoubtedly  the  power  to  make  an  order 
prohibiting  the  publication  of  its  proceedings  pending  a  trial  which  is  likely  to 
last  for  several  successive  days,  and  to  punish  those  who  disobey  such  order  by 
fine.  Abbott,  C.J.,  made  such  an  order  on  the  trial  of  Thistlewood  and  others 
for  treason  in  1820.  He  announced  in  open  Oourt  that  he  prohibited  the 
publication  of  any  of  the  proceedings  until  the  trial  of  all  the  prisoners  should 
be  concluded.    In  3pite  of  this  prohibition,  the  Observer  published  a  report  of 
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the  trial  of  the  first  two  prisoners  tried.    The  proprietor  of  the  Observer  was 

summoned  for  the  contempt,  and,  failing  to  appear,  was  fined  500/.  in  his  ahsenoe.. 

B.  T.  Clement,  (1821)  4  B.  &  Aid.  218 ;  11  Price,  68. 

At  the  Birmingham  Assizes  one  W.  was  about  to  be  tried  for  publishing  an 

obscene  libel.    Darling,  J.,  before  the  trial  commenced,  stated  that  it  was 

inexpedient  that  a  full  or  detailed  account  of  the  proceedings  should  be  published, 

and  that  if  his  advice  were  disregarded  he  should  make  it  his  business  to  see 

that  the  law  in  that  respect  was  enforced.    After  the  trial  was  concluded,  the 

Birmingham  Daily  Argtie  published  a  violent  attack  on  the  learned  judge, 

abusing  him  for  having  supposed  that  it  was  necessary  to  warn  the  Birmingham 

Press  not  to  publish  obscene  matter,  and  containing  also  scurrilous  remarks 

about  the  judge  personally.    The  Court  held  this  a  contempt  and  fined  the 

writer  of  the  article,  who  had  apologized  and  admitted  his  offence,  1002.  and  25/. 

for  costs. 

J?.  V.  Gray,   (1900)  2  Q.  B.  36 ;  69  L.  J.  Q.  B.  502 ;  48  W.  B.  474 ; 

82  L.  T.  534 ;  64  J.  P.  484. 

When  the  words  which  are  alleged  to  be  a  contempt  of 
court  relate  to  a  pending  legal  proceeding,  the  motion  to 
commit  must  be  made  to  the  Court  in  which  the  proceeding 
is  pending.  *'  The  Court  can  only  punish  for  contempt  of 
itself."  (Per  Hawkins,  J.,  in  Ex  parte  Bums,  (1886)  2 
Times  L.  R.  at  p.  352.) 

Illusti^ations. 

Where  proceedings  are  pending  before  a  police  magistrate,  the  High  Court 
wiU  not  commit  for  a  contempt  of  the  police  court. 
Ex  parte  Bums,  (1886)  2  Times  L.  R.  351. 
But  if  a  prisoner  is  charged  before  a  Court  of  Petty  Sessions  with  a  crime 
which  can  only  be  tried  at  the  Assizes ;  the  High  Court  has  power  to  commit 
for  a  contempt  consisting  of  words  tending  to  prejudice  the  fair  trial  of  the 
prisoner  at  the  Assizes. 

B,  V.  Parke,  (1903)  2  £.  B.  432 ;  72  L.  J.  K  B.  839 ;  89  L.  T.  439 ; 
67  J.  P.  421. 
The  King's  Bench  Division  of  the  High  Court  will  not  commit  for  a  contempt 
of  the  Probate  Division. 

Cook  V.  Cook,  (1885)  2  Times  L.  R.  10. 

If  the  contempt  is  committed  in  open  court  and  in  presence  of 
the  judge,  he  may  commit  the  offender  instanter,  and  without  any 
prior  notice.  (Watt  v.  Ligertwood,  L.  B.  2  H.  L.  Sc.  861.)  A 
written  warrant  is  not  essential  to  such  a  committal,  though  it  is 
usual.  (Per  Wightman,  J.,  in  Ca'nis  Wilson's  Case,  7  Q.  B.  1017.) 
But  when  the  offender  is  not  present,  and  the  contempt  is  com- 
mitted by  words  spoken  or  published  out  of  court,  the  Court  still  has 
power,  on  clear  and  satisfactory  evidence,  to  grant  an  attachment  in 
the  first  instance,  and  issue  its  warrant,  so  that  the  offender  shall 
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answer  for  his  contempt  in  custody.  {Anon.,  (1711)  1  Salk.  84  ;  R. 
V.  Jones,  (1719)  1  Stra.  185.)  But  such  power  would  only  be  exer- 
cised in  very  flagrant  cases.  The  usual  course  is  for  the  applicant  to 
serve  the  person  alleged  to  have  been  guilty  of  a  contempt  of  court 
with  a  notice  of  motion,  similar  in  form  to  that  set  out  in  Precedent 
No.  66.  The  applicant  usually  files  affidavits  in  support  of  his 
motion,  though  in  special  cases  the  Court  may  proceed  on  its  own 
knowledge,  without  any  suggestion.  (In  re  The  Sheriff  of  Surrey, 
2  F.  &  F.  236;  SkipwortWs  and  Cairo's  Cases,  L.  R.  9  Q.  B. 
280 ;  12  Cox,  G.  G.  858.)  If  the  offender  fails  to  appear  and  show 
cause,  a  warrant  may  issue  for  his  apprehension  (Lechmere  Charlton's 
Case,  2  Myl.  &  Gr.  816) ;  or  he  may  be  fined  in  his  absence  (iZ.  v. 
Clement,  4  B.  &  Aid.  218).  If  he  appears,  he  in  his  turn  usually 
files  affidavits,  either  disputing  the  facts  alleged  against  him  or 
endeavouring  to  purge  his  contempt.  If  the  Gourt  is  not  satisfied, 
it  may  commit  him  to  prison  for  a  time  certain,  or  may  impose  a 
fine,  or  may  do  both ;  and  in  every  case  the  Gourt  may  further  order 
the  offender  to  pay  the  costs  of  the  proceedings.  {Martin's  Case,  2 
Buss.  &  Myl.  674,  n.)  Where  the  contempt  is  slight  or  unintentional 
and  the  offender  submits  himself  to  the  Gourt,  and  has  done  all  in 
his  power  to  clear  his  contempt,  the  Gourt  often  makes  no  other  order 
except  that  he  pay  the  costs  of  the  motion.  (See  L.  B.  7  £q.  58,  n.) 
The  costs  are  of  course  in  the  discretion  of  the  Gourt ;  and  none  will 
be  granted  where  the  proceedings  are  clearly  vexatious,  and  the  party 
instituting  them  is  himself  to  blame.  (Vernon  v.  Vernon,  40  L.  J. 
Gh.  118  ;  19  W.  B.  404 ;  23  L.  T.  697.) 

The  commitment  must  be  for  a  time  certain.  (R.  v.  James,  5  B.  & 
Aid.  894 ;  Oreen  v.  Elgie  and  another,  5  Q.  B.  99 ;  In  re  Maria 
Annie  Davies,  21  Q.  B.  D.  236 ;  37  W.  R.  57.)  But  the  warrant 
may  be  in  general  terms ;  no  special  grounds  need  be  stated  ;  nor 
need  the  facts  which  are  the  cause  of  the  arrest  be  specified ;  it  is 
sufficient  to  state  that  the  offender  is  committed  for  contempt  of 
court.  (Howard  v.  Oosset,  10  Q.  B.  411 ;  Ex  parte  Fernandez,  6 
H.  k  N.  717 ;  10  G.  B.  N.  S.  3.)  "  A  rule  of  Gourt  of  two  lines  "  is 
sufficient  (JR.  v.  Paty,  2  Ld.  Baym.  1108),  and  will  justify  the  officer 
of  the  Gourt  in  arresting  the  offender,  and  protect  him  from  any 
action  of  false  imprisonment.  It  will  be  presumed  that  the  Gourt 
was  acting  regularly  and  rightly,  unless,  indeed,  the  contrary  appears 
expressly  on  the  face  of  the  writ.  (R.  v.  Evans  and  another,  8 
Dowl.  451.)  And  the  decision  of  the  judge  committing  cannot  be 
reviewed  by  any  other  Gourt.  (Burdett  v.  Abhot,  14  East,  1 ;  Stocks 
dale  V.  Hansard,  per  Littledale,  J.,  9  A.  &  E.  169 ;  Cams  Wilson's 
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CoACf  per  Lord  Denman,  G.J.,  7  Q.  B.  1008.)  If  a  fine  is  imposed, 
it  is  usual  to  add  a  sentence  of  imprisonment  till  the  fine  be  paid,  in 
addition  to  any  other  term  of  imprisonment  that  may  have  been 
inflicted.  (L.  B.  9  Q.  B.  228,  229,  240.)  If  a  plaintiff  be  guilty  of 
contempt,  he  is  liable,  in  addition  to  fine  or  imprisonment,  to  have 
all  proceedings  in  his  action  stayed,  or  even  the  whole  action  dis- 
missed, and  money  paid  into  court  returned  to  the  defendant. 
{ReptMic  ofLiheriav,  Roye^  1  App.  Gas.  189 ;  45  L.  J.  Ch.  297 ;  24 
W.  E.  967 ;  34  L.  T.  145.) 

Where  the  period  for  which  the  offender  is  committed  is  expressed 
in  the  margin  of  the  writ,  or  may  be  gathered  from  it  by  necessary 
inference,  the  gaoler  should  discharge  the  prisoner  at  the  end  of 
that  period.  {Moone  v.  Rose,  L.  E.  4  Q.  B.  486 ;  88  L.  J.  Q.  B. 
286.)  But  if  the  warrant  does  not  state  the  period  for  which  he  is 
to  be  kept  in  custody,  nor  refer  to  the  nature  of  the  contempt  com- 
mitted, the  gaoler  should  not  release  him  without  an  order  of  the 
Court.  {Greaves  v.  Keene,  4  Ex.  D.  78 ;  27  W.  R.  416 ;  40  L.  T. 
216 ;  McComhe  v.  Gray,  4  L.  R.  (Ir.)  432.)  When  the  period  assigned 
comes  to  an  end,  the  offender  may  not  be  detained  in  custody  merely 
for  the  costs  of  the  application  to  the  Court  to  commit.  {Jackson  v 
Mawhy,  1  Ch.  D.  86 ;  45  L.  J.  Ch.  53 ;  24  W.  R.  92 ;  Hudson  v. 
Tooth,  2  P.  D.  125;  35  L.  T.  820.)  Afoniori,  where  condemnation 
in  costs  is  the  only  punishment  inflicted,  the  Court  has  no  power 
subsequently  to  commit  to  prison  for  default  in  payment.  (MickeU 
thicaite  v.  Fletcher,  27  W.  E.  793 ;  Weldon  v.  Weldon,  10  P.  D.  72; 
54  L.  J.  P.  &  D.  26,  60 ;  83  W.  R.  370,  427 ;  52  L.  T.  233 ;  49 
J.  P.  517.) 

Formerly  there  was  a  sharp  distinction  between  committal  and 
attachment.  Committal  was  the  proper  punishment  for  doing  a  pro- 
hibited act,  and  attachment  for  neglecting  to  do  some  act  ordered 
to  be  done.  But  now  for  most  purposes  the  distinction  is  of  no 
importance.  (Per  Chitty,  J.,  in  Harvey  v.  Jlai-vey,  26  Ch.  D.  at 
p.  654.  See,  however,  the  valuable  report  of  Mr.  Registrar  Lavie,  in 
the  notes  to  (1898)  1  Ch.  pp.  259—264.)  A  writ  of  attachment  8till 
issues  to  the  sheriff,  while  an  order  for  committal  is  placed  in  the 
hands  of  the  tipstaff  of  the  Court.  '*  A  person  committed  by  the 
Court  is  unable  to  be  bailed  out,  whereas  under  a  writ  of  attachment 
the  sheriff  may  accept  bail."  (Per  Jessel,  M.R.,  in  Buist  v.  Bridge, 
48  L.  T.  432  ;  29  W.  R.  117.)  Neither  attachment  nor  committal 
can  now  be  obtained  by  a  litigant  without  notice  of  motion,  which 
should  as  a  rule  be  personally  served,  though  this  is  not  indispens- 
able.    {Browning  v.  Sabin,  5  Ch.  D.  511 ;  46  L.  J.  Ch.  728  ;  Howarih 
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V.  Howarth,  11  P.  D.  96 ;  55  L.  J.  P.  49 ;  In  re  Morris,  44  Ch.  D. 
151 ;  59  L.  J.  Ch.  407  ;  In  re  Evans,  (1898)  1  Ch.  252 ;  62  L.  J.  Ch. 
418.)  And  if  such  notice  of  motion  ask  for  a  writ  of  attachment 
where  committal  is  the  proper  remedy,  the  judge  will  amend  it. 
{Callow  V.  Young,  56  L.  T.  147— Chitty,  J.) 

The  officer  charged  with  the  execution  of  a  writ  of  attachment  may 
break  open  the  outer  door  of  the  defendant's  house  in  order  to  arrest 
him  (Harvey  v.  Harvey,  26  Ch.  B.  644 ;  32  W.  R.  76 ;  51  L.  T. 
508  ;  48  J.  P.  468) — an  attachment  for  such  contempt  of  court  as  is 
dealt  with  in  this  chapter  being  a  criminal  and  not  a  civil  process. 
{In  re  Freston,  11  Q.  B.  D.  545 ;  52  L.  J.  Q.  B.  545  ;  81  W.  B.  581, 
804 ;  49  L.  T,  290 ;  In  re  Dudley,  12  Q.  B.  D.  44 ;  58  L.  J.  Q.  B. 

16  ;  82  W.  R.  264 ;  49  L.  T.  737  ;  In  re  Strong,  32  Ch.  D.  842  ;  55 
L.  J.  Ch.  558 ;  84  W.  R.  614  ;  55  L.  T.  8.)  A  motion  to  commit 
for  contempt  of  court  any  person  who  has  published  comments  cal- 
culated to  prejudice  the  fair  trial  of  an  action  is  a  *'  criminal  cause 
or  matter/'  and  no  appeal  from  an  order  made  on  such  a  motion 
can  be  brought  to  the  Court  of  Appeal.  {O'Skea  v.  O'Shea  and 
ParneU,  15  P.  D.  59 ;  59  L.  J.  P.  47 ;  38  W.  R.  874  ;  62  L.  T.  718; 

17  Cox,  C.  C.  107 ;  Attorney-General  v.  Kissane,  82  L.  R.  Ir.  220 ; 
Ex  parte  Fernandez,  10  C.  B.  N.  S.  3 ;  6  H.  &  N.  717.) 

The  term  *'  Superior  Court "  includes  the  House  of 
Lords,  the  Judicial  Committee  of  the  Privy  Council,  the 
Court  of  Appeal,  the  High  Court  of  Justice,  and  any 
Divisional  Court  thereof,  and  any  judge  of  any  Division 
sitting  in  Court  alone  (Jud.  Act,  1873,  s.  39).  Also  the 
Central  Criminal  Court,  and  all  Courts  held  under  any 
Commission  of  Oyer  and  Terminer,  Assize,  Gaol  Delivery, 
or  Nisi  Prius.  (Ex  parte  FemandeZj  6  H.  &  N.  717  ;  10 
C.  B.  N.  S.  3 ;  30  L.  J.  C.  P.  321 ;  7  Jur.  N.  S.  529,  571 ; 
9  W.  R.  832 ;  4  L.  T.  296,  324 ;  In  re  McAleece,  Ir.  R.  7 
C.  L.  146.)  And  the  Superior  Courts  of  Law  and  Equity 
in  Dublin,  and  the  Court  of  Session  in  Scotland. 

But  whether  a  judge  sitting  at  chambers  is  *^  a  Superior  Court," 
and  has  such  power  to  commit  for  contempt,  may  well  be  doubted. 
Wilmot,  C.J.,  was  clearly  of  opinion  that  a  judge  at  chambers  had 
such  a  power,  as  appears  by  the  very  learned  judgment  which  he 
intended  to  deliver  in  -R.  v.  Abnon  (Wilmot's  Opin.  and  Judgments, 
253),  but  it  was  not  delivered  in  fact,  the  case  having  dropped  on  the 
resignation  of  the  then  Attorney-General,  Sir  Fletcher  Norton.     But 
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there  is  no  instance  reported  of  a  judge  at  chambers  himself  inflicting 
fine  or  imprisonment.  He  invariably  reports  any  insult  offered  to  him 
at  chambers  to  the  full  Court,  and  leaves  it  to  the  Court  to  punish 
the  offender.  And  in  JR.  v.  FauLkner  (2  Mont.  &  Ayr.  888  ;  2  C.  M. 
6i  B.  688  ;  1  Gale,  215),  Lord  Abinger,  C.B.,  states  most  distinctly 
that  a  judge  at  chambers  has  no  power  to  commit  for  contempt. 
Sect.  89  of  the  Jud.  Act,  1878,  seems  in  no  way  to  enlarge  the 
powers  of  a  judge  at  chambers ;  and  its  concluding  sentence  certainly 
implies  that  a  judge  at  chambers  is  not  ''  a  Court,"  and  in  so  far 
confirms  Lord  Abinger's  opinion.  In  the  analogous  case  of  the 
Court  of  Review,  it  was  decided  that  a  single  judge  had  no 
power  to  commit  for  contempt,  except  when  sitting  as  the  Court. 
(Ex  parte  Van  Sandau,  1  Phillips,  445  ;  Van  Sandau  v.  Tmmerf  6 
Q.  B.  778  ;  compare,  also,  In  re  Ramsay,  L.  R.  8  P.  C.  427 ;  7  Moo. 
P.  C.  C.  N.  S.  268 ;  Rainy  v.  Justices  of  Sierra  Leone,  8  Moo.  P.  C.  C. 
47 ;  Macartney  v.  Corry,  7  Ir.  R.  C.  L.  242.)  Hence,  the  better 
opinion  appears  to  be  that  a  judge  at  chambers  cannot  safely  commit 
summarily  for  a  contempt  of  himself ;  although,  of  course,  he  con- 
stantly issues  at  chambers  writs  of  attachment  after  notice  to.  the 
party  in  default  under  Order  XLIV.  (See  Salm-Kyrhurg  v.  Po«- 
namH,  18  Q.  B.  D.  218 ;  58  L.  J.  Q.  B.  428 ;  82  W.  E.  752 ; 
AmsUll  V.  Lesser,  16  Q.  B.  D.  187 ;  55  L.  J.  Q.  B.  114 ;  84  W.  R. 
280 ;  58  L.  T.  759 ;  In  re  Johnson,  20  Q.  B.  D.  68 ;  57  L.  J.  Q.  B. 
1 ;  86  W.  R.  51 ;  58  L.  T.  160  ;  Davis  v.  Oalmoye,  89  Ch.  D.  822 ; 
58  L.  J.  Ch.  120 ;  87  W.  R.  227 ;  S.  C.  (North,  J.)  40  Ch.  D.  855  ; 
58  L.  J.  Ch.  888 ;  87  W.  R.  899 ;  60  L.  T.  180.) 

No  official  or  special  referee  and  no  arbitrator  can  commit  for 
contempt.  (Order  XXXYL  r.  51.)  But  a  master  in  lunacy  has  power 
to  order  a  writ  of  attachment  to  issue  against  an  alleged  lunatic  in 
order  to  compel  him  to  attend  an  inquisition  which  is  being  held  as 

to  his  sanity.     (In  re  B ,  (1892)  1  Ch.  459;  61  L.  J.  Ch.  446; 

40  W.  R.  869  ;  66  L.  T.  88.) 

The  Colonial  Courts  of  Record  are  also  Superior  CourtB 
and  possess  the  power  of  committing  for  contempt  in  all 
the  above  cases.  {Crawford^ s  Case,  13  Q.  B.  613 ;  18  L.  J. 
Q.  B.  225 ;  13  Jur.  955  ;  In  re  McDermott,  L.  R.  1  P.  C.  260 ; 
L.R.  2  P.  C.  341 ;  38  L.  J.  P.  C.  1 ;  20  L.  T.  47 ;  Hughes  v. 
rorral  and  others,  4  Moore,  P.  C.  C.  41.)  But  if  it  appear  on  the 
face  of  the  writ  that  the  Court  has  exceeded  its  jurisdiction 
{In  re  Ramsay,  L.  R.  3  P.  C.  427  ;  7  Moore,  P.  C.  C.  N.  S.  263  ; 
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Bainy  v.  The  Justices  of  Sierra  Leone,  8  Moore,  P.  C.  C.  47),  or 
if  the  offender  had  no  opportunity  given  him  of  defending  or 
explaining  his  conduct  {In  re  Pollard,  L.  R.  2  P.  C.  106 ; 
5  Moore,  P.  C.  C.  N.  S.  Ill),  or  if  it  is  clear  that  no  con- 
tempt was  in  fact  committed  {McLeod  v.  St.  Aubyn,  (1899) 
A.  C.  549 ;  68  L.  J.  P.  C.  137 ;  48  W.  R.  173 ;  81  L.  T. 
158),  or  if  the  punishment  awarded  for  the  contempt  was 
not  appropriate  to  the  offence  {In  re  Wallace,  L.  R.  1  P.  C. 
283;  36  L.  J.  P.  C.  9;  15  W.  R.  533 ;  14  L.  T.  286;  In  re 
Downie  and  Airindell,  3  Moore,  P.  C.  C.  414),  an  appeal  will 
lie  to  the  Judicial  Committee  of  the  Privy  Council,  which 
has  power  to  set  aside  the  order  of  commitment  and  to 
order  the  fine  to  be  remitted.  But  if  it  sufficiently  appears 
that  the  prisoner  was  punished  for  contempt,  and  that  the 
Court  had  power  to  commit  for  such  a  contempt,  and  if 
there  was  any  ground  for  holding  that  such  a  contempt  had 
in  fact  been  committed,  the  offender  cannot  be  heard  to 
say  that  no  such  contempt  had  in  fact  been  committed. 
"Every  Court  in  such  a  case  has  to  form  its  own  judg- 
ment." (Per  Lord  Denman,  C.J.,  in  Cams  Wilson's  Case, 
7  Q.  B.  1015.)  But  the  governor  of  the  colony,  as  repre- 
senting the  King,  has  power  to  remit  the  sentence  and 
pardon  the  offender.  {In  re  Moseley,  (1893)  A.  C.  138 ;  62 
L.  J.  P.  C.  79 ;  68  L.  T.  105 ;  57  J.  P.  277.) 

When  a  competent  Court,  acting  clearly  within  its  juris- 
diction, states  certain  matters  of  fact,  affidavits  are  not 
admissible  to  contradict  such  findings.  So  if  the  Colonial 
Court  administers  a  different  system  of  law  from  ours, 
affidavits  cannot  be  received  in  England  to  show  that  the 
Colonial  Court  was  acting  contrary  to  its  own  law.  The 
English  Courts  must  ''  give  full  credit  to  that  Court  for 
knowing  and  administering  their  own  law."  (Per  Lord 
Denman,  C.J.,  in  Cams  Wilson's  Case,  7  Q.  B.  1014.) 

(2.)  Inferior  Courts. 

The  power  of  an  Inferior  Court  to  deal  itself  with  con- 
tempts is  more  restricted  than  that  of  a  Superior  Court. 
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For,  as  we  have  seen,  a   Superior  Court  can  commit  to 

prison  in  cases  where  the  offence  is  not  indictable ;  while 

an  Inferior  Court  cannot  commit  in  every  case  which  is 

indictable,   and   certainly  in   none  which  is   not.     {R.  v. 

Revdy  1  Str.  420.)     Nor  can  the  High  Court  of  Justice 

commit  for  a  libel  which  is  a  contempt  of  an  Inferior  Court. 

(Ex  parte  Bums,  (1886)  2  Times  L.  E.  852 ;    Cook  v.  Cook, 

(1885)  ib.  10.)     But  where  a  prisoner  has  been,  or  in  all 

probability  will  be,  committed  by  an  Inferior  Court  for  trial 

in  a  Superior  Court,  the  Superior  Court  can  interfere.    {R.  v. 

Parke,  (1903)  2  K.  B.  432 ;  72  L.  J.  K.  B.  839 ;  89  L.  T. 

439.) 

(a)  Inferior  Courts  of  Record. 

A  distinction  must  be  drawn  between  Inferior  Courts  of 
record  and  Inferior  Courts  not  of  record.  (See  ante, 
p.  497.) 

An  Inferior  Court  of  Record  can  only  commit  for  con- 
tempts committed  in  open  court,  in  facie  curice.  (R.  v. 
Lefroy,  L.  R.  8  Q.  B.  134 ;  42  L.  J.  Q.  B.  121 ;  21  W.  R. 
332 ;  28  L.  T.  132.)  The  judge*  must  at  the  moment  be 
actually  discharging  his  duty ;  and  the  words  employed  or 
act  done  must  either  be  pointedly  and  personally  dis- 
respectful to  the  judge  himself,  or  else  amount  to  a  serious 
obstruction  of  the  course  of  justice.  The  power  to  punish 
for  such  a  contempt  is  an  inherent  part  of  the  jurisdiction 
of  every  court  of  record.  But  the  High  Court  has  authority 
to  intervene  and  prevent  any  usurpation  of  jurisdiction  by 
an  Inferior  Court,  and  will  protect  the  person  punished 
when  there  is  no  reasonable  ground  for  treating  his  con- 
duct as  a  contempt.  {In  re  Pater,  5  B.  <fe  S.  299  ;  33  L.  J. 
M.  C.  142 ;  10  Jur.  N.  S.  972 ;  12  W.  R.  823 ;  10  L.  T. 
376.) 

Before  actually  committing,  the  judge  should  always  give  the 
offender  an  opportunity  of  explaining  his  conduct  and  showing  cause 

*  The  word  "judge"  is  here  used  to  include  a  coroner,  or  other  officer  that 
presides  over  an  Inferior  Court  of  Becord. 
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why  he  should  not  be  committed.  If  the  judge  does  commit,  he 
must — in  the  absence  of  any  special  custom  or  defined  practice  ta 
the  contrary — issue  a  warrant  in  writing  and  duly  signed ;  he  may 
not  commit  by  word  of  mouth,  as  a  judge  of  a  Superior  Court  may 
sometimes  do.  (Mayhew  v.  Locke,  7  Taunt.  63.)  Such  a  warrant 
will  justify  any  officer  of  the  Inferior  Court  in  arresting  the  offender, 
and  protect  him  from  any  action  of  assault  or  false  imprisonment. 
(Leinj  V.  Moylan,  10  C.  B.  189 ;  19  L.  J.  C.  P.  808 ;  1  L.  M.  &  P. 
307.)  It  must  state  clearly  the  cause  for  which  the  prisoner  was- 
committed  and  all  facts  necessary  to  give  jurisdiction  to  commit. 
Affidavits  are  inadmissible  to  contradict  any  statement  of  fact 
contained  in  the  warrant  {In  re  John  Rea  (2),  4  L.  B.  Ir.  345 ;  14 
Cox,  C.  C.  256) ;  though  they  are  admissible  to  show  want  of  juris- 
diction {R.  V.  Bolton f  1  Q.  B.  73).  But  where  it  sufficiently  appears- 
that  the  prisoner  was  committed  for  a  contempt,  and  the  Court  had 
power  to  commit  for  such  a  contempt,  and  on  the  facts  stated  by  it 
there  was  ground  for  holding  that  such  a  contempt  had  in  fact  been 
committed,  its  decision  cannot  be  reviewed  by  any  other  Court. 
{Canis  Wilson's  Case,  7  Q.  B.  984,  1014 ;  Oarnett  v.  Ferrand,  6- 
B.  ife  Cr.  625 ;  R.  v.  Bolton,  1  Q.  B.  73.)  The  Court  alone  can 
judge  of  the  insult  offered  to  it. 

Illustrations. 

If  a  coroner  for  any  reason  (and  the  sufficiency  of  such  reason  is  a  matter 
entirely  for  the  coroner  in  the  exercise  of  his  discretion)  order  a  particular  person 
to  quit  the  room  where  he  is  about  to  hold  an  inquest,  and  such  person  wholly 
refuse  to  go,  and  defiantly  continue  in  the  room  to  the  hindrance  of  the  inquest, 
the  coroner  may  lawfully  order  him  to  be  expelled. 
Oarnett  v.  Ferrand,  (1827)  6  B.  &  C.  611. 
The  solicitor  for  a  plaintiff  in  a  County  Court  wrote  a  letter  to  the  local  news- 
paper, accusing  the  judge  of  the  County  Court  of  "arbitrary  and  tyrannical 
abuse  of  x)ower,"  and  calling  one  statement  he  had  made  a  **  monstrosity*'  and 
*'an  untruth."    ffeld,  that  the  judge  had  no  power  to  proceed  against  the- 
soHcitor  for  contempt  of  court ;  although  the  action  was  still  pending. 

E.  V.  Le/roy,  Ex  parte  Jolliffe,  (1873)  L.  B,  8  a  B.  134 ;  42  L.  J. 
Q.  B.  121 ;  21  W.  E.  332  ;  28  L.  T.  132. 
A  County  Court  judge  has  no  jurisdiction  to  commit  for  contempt  a  person 
who  has  acted  as  a  solicitor  in  an  action  in  the  County  Court  without  being- 
qualified. 

E,  V.  Judge   of  Brompton   County    Court,    (1893)    2  Q.  B.  195;  62. 

L.  J.  Q.  B.  604  ;  41  W.  R.  648;  68  L.  T.  829;  6  E.  462. 

Charles  Cams  Wilson,  an  English  attorney,  went  to  reside  in  Jersey,  and 

there  brought  an  action  against  Peter  Le  Sieur  in  the  Eoyal  Court  of  Jersey, 

which  was  composed  of  a  bailiff  and  two  jurats,  or  lieutenant-bailiffs.    On 

September  23rd,  1844,  the  Court  was  about  to  deliver  an  interlocutory  judgment 
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in  the  cause  againBt  Wilson,  when  he  interposed,  and,  in  an  unbecoming  manfier, 
protested  against  the  competency  of  the  Court,  his  own  counsel  being  present 
and  silent.  Wilson  had  previously  been  repeatedly  warned  that  his  conduct  was 
disrespectful.  The  Court  thereupon,  after  giving  Wilson  full  opportunity  to 
explain  or  apologise  for  his  conduct,  sentenced  him  to  pay  a  fine  of  10^.  and 
apologise  to  the  Court,  and  in  default  to  be  imprisoned  till  obedience.  This 
sentence  was  duly  recorded  in  the  judgment  book,  and  read  aloud  to  Wilson  and 
his  counsel  then  and  there ;  but  Wilson  wholly  refused  either  to  pay  or  to 
apologise,  and  was  accordingly  at  once  arrested  by  the  viscount  of  the  island, 
whose  duty  it  was  to  carry  into  effect  the  sentences  of  the  Boyal  Court,  and 
lodged  in  her  Majesty's  gaol.  A  writ  of  habeas  corpus  was  obtained,  on  the 
ground  that  there  was  no  written  warrant  for  his  arrest  or  detainer.  The 
return  to  the  writ  set  out  all  the  facts,  and  also  stated  that  by  the  law  and 
practice  of  the  Island  of  Jersey  no  written  warrant  was  necessary  or  usual,  but 
that  the  sentence  duly  recorded  was  of  itself  a  sufficient  authority,  justifying  and 
compelling  the  viscount  to  arrest,  and  the  gaoler  to  detain,  the  offender. 
Held,  by  Lord  Denman,  C.J.,  Patteson,  Williams,  and  Wightman,  JJ.,  that 
affidavits  could  not  be  received  on  behalf  of  Wilson  to  show  that  such  was  not 
the  law  [or  practice  of  Jersey,  or  that  in  other  respects  the  Boyal  Court  had 
acted  inconsistently  with  its  own  law ;  that  no  written  warrant  was  necessary ; 
that  the  contempt  was  a  matter  which  the  Royal  Court  had  to  decide  for  itself ; 
that  its  decision,  being  the  decision  of  a  competent  Court,  could  not  be  reviewed 
by  the  Queen's  Bench;  and  Wilson  was  accordingly,  on  April  22nd,  1845, 
remanded  to  Her  Majesty's  prison  in  Jersey. 

Carus  Wilsmi'a  Case,  (1845)  7  Q.  B.  984. 

As  to  some  Inferior  Courts  special  statutes  have  been 
passed.  Thus,  by  sections  162  and  163  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  a  limited  power  of 
committal  is  given  to  the  judge  of  any  County  Court  in 
case  he,  or  any  juror  or  witness,  or  any  of  the  oJBBcers  of 
the  court,  be  wilfully  insulted,  or  the  proceedings  of  the 
court  wilfully  interrupted.  (See  Levy  v.  Moylan^  10  C.  B. 
189 ;  19  L.  J.  C.  P.  308 ;  1  L.  M.  &  P.  307 ;  R.  v.  Jordan, 
57  L.  J.  Q.  B.  483 ;  36  W.  R.  797.)  The  judge  of  a  County 
Court  sitting  in  bankruptcy  has  a  wider  power  (Bank- 
ruptcy Act,  1883,  8.  100 ;  B.  v.  Judge  of  County  Court  of 
Surrey,  13  Q.  B.  D.  963  ;  53  L.  J.  Q.  B.  545  ;  33  W.  R.  68  ; 
51  L.  T.  102 ;  Skinner  v.  Northallerton  County  Court  Judge, 
(1899)  A.  C.  439 ;  68  L.  J.  Q.  B.  896 ;  80  L.  T.  814) ;  so 
when  exercising  the  powers  conferred  on  him  by  the  Com- 
panies (Winding-up)  Act,  1890,  s.  1,  sub.-s.  6  {In  re  New 
Par  ConMls,  Ltd.,  (No.  2),  (1898)  1  Q.  B.  669 ;  67  L.  J,  Q.  B. 
598;    46  W.  B.  369;   78  L.  T.  312).     A  County  Court 
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judge  has  no  power  to  commit  in  any  case  not  within  these 
sections.  (R.  v.  Lefroy,  Ex  parte  Jolliffe,  L.  R.  8  Q.  B.  134 ; 
42  L.  J.  Q.  B.  121 ;  21  W.  R.  382 ;  28  L.  T.  132 ;  B.  v. 
Judge  of  Brompton  County  Court,  (1893)  2  Q.  B.  195 ;  62 
L.  J.  Q.  B.  604 ;  41  W.  R.  648 ;  68  L.  T.  829.)  Except, 
of  course,  for  breach  of  injtmction,  and  in  other  cases  of 
ordinary  civil  procedure  coming  within  Rules  57  and  59  of 
Order  XXV.  of  the  County  Court  Rules,  1903.  (Martin  v. 
Bannister,  4  Q.  B.  D.  212,  491 ;  48  L.  J.  Ex.  300 ;  27  W.  R. 
431 ;  and  see  section  48  of  the  County  Courts  Act,  1888 ; 
Lewis  V.  Owen,  (1894)  1  Q.  B.  102 ;  63  L.  J.  Q.  B.  233 ;  and 
JR.  V.  Judge  of  County  Court  of  Surrey,  13  Q.  B.  D.  963.) 

Illustrations. 

A  solicitor  called  Turner  applied  to  Judge  Jordan  to  grant  a  new  trial  in  a 
County  Court  case.  His  Honour  refused  the  application,  and  in  the  course  of 
his  judgment  made  certain  remarks  which  Turner  considered  to  be  reflections 
on  his  personal  character.  Turner  therefore  interrupted  the  judge  by  calling 
out)  "  That  is  a  most  unjust  remark."  The  judge  at  once  committed  him  for 
contempt ;  and  the  Court  of  Appeal  upheld  the  committal 

It.  V.  Jordan,  (1888)  57  L.  J.  Q.  B.  483 ;  36  W.  B.  797. 
Many  acts  may  come  within  the  provisions  of  section  162  of  the  County 
Courts  Act,  1888,  wbich  it  would  be  impossible  adequately  to  describe  in 
the  warrant;  hence  it  is  unnecessary  for  the  judge  to  say  more  in  the 
warrant  than  that  he  has  been  wilfully  insulted  or  interrupted  (using  the  words 
of  the  section). 

Levy  V.  Moylatiy  (1850)  10  C.  B.  211 ;  19  L.  J.  C.  P.  308 ;  1  L.  M.  &P. 
307. 

(b)  Inferior  Courts  not  of  Kecord. 

An  Inferior  Court  not  of  Record  has  at  common  law  no 
power  to  commit  for  contempt ;  in  some  few  cases  such  a 
power  has  been  expressly  conferred  by  statute.  (McDermott 
V.  Judges  of  British  Guiana,  (1868)  L.  R.  2  P.  C.  341 ;  38 
L.  J.  P.  C.  1 ;  20  L.  T.  47.)  It  has,  however,  power  to 
require  an  offender  to  find  sureties  for  his  good  behaviour^ 
as  to  which  see  ante,  p.  497 .  It  may  also  enforce  order  by 
ejecting  any  offender  whose  misconduct  obstructs  the 
business  of  the  court. 

By  the  County  Voters  Registration  Act,  1865  (28  Vict, 
c.  36),  s.  16,  power  is  given  to  every  revising  barrister  "  to 


INFEBIOB  COVETS  NOT  OF  BECOBD.  627 

order  any  person  to  be  removed  from  his  court  who  shall 
interrupt  the  business  of  the  court,  or  refuse  to  obey  his 
lawful  orders  in  respect  of  the  same." 

By  the  Petty  Sessions  (Ireland)  Act,  1851  (14  &  15  Vict, 
c.  93),  s.  9,  it  is  enacted  that  if  any  person  shall  wilfully 
insult  any  justice  or  justices  .  .  .  sitting  in  any  .  .  . 
court  or  place,  or  shall  commit  any  contempt  of  any  such 
court  it  shall  be  lawful  for  such  justice  or  justices  by  any 
verbal  order,  either  to  direct  such  person  to  be  removed 
from  such  court  or  place,  or  to  be  taken  into  custody,  and 
at  any  time  before  the  rising  of  such  court,  by  warrant, 
to  commit  such  person  to  gaol  for  any  period  not  exceed- 
ing seven  days,  or  to  fine  such  person  in  any  sum  not 
exceeding  40s. 

lUustrationa, 

Langley  said  to  the  Mayor  of  Salisbmy  whilst  in  the  execution  of  his  office, 
*' Mr.  Mayor,  I  do  not  care  for  you;  you  are  a  rogue  and  a  rascal."  Held,  that 
the  words  were  not  indictable ;  but  that  the  mayor  might  have  bound  him  over 
then  and  there  to  be  of  good  behaviour,  and  ought  to  have  done  so  instantly. 

B.  V.  Langley,  (1703)  2  Ld.  Eaym.  1029 ;  6  Mod,  125 ;  2  Salk.  697  ; 
Holt,  654. 

Bogers  spoke  unmannerly  words  to  Sir  Bobert  Jeffryes,  an  Alderman  of  the 
City  of  London,  while  he  was  holding  a  wardmote  in  a  church.  Holt,  O.J.,  said 
"  No  information  or  indictment  will  lie  for  these  words.  For  the  common  law 
has  provided  a  proper  method  for  punishment  of  scandalous  words,  viz.,  binding 
to  the  good  behaviour ;  such  words  being  a  breach  of  the  peace." 
B,  V.  Bogera,  (1702)  2  Ld.  Eaym.  777 ;  7  Mod.  28. 

A  material  witness  against  a  prisoner  committed  for  trial  on  a  charge  of  felony 
refused  to  be  bound  over  to  appear  at  the  quarter  sessions  to  give  evidence 
against  him,  saying  that  she  would  not  go  to  Maidstone,  and  nobody  should 
make  her.  After  fully  explaining  the  matter,  and  expending  nearly  an  hour  in 
the  attempt  to  persuade  her  to  go,  the  committing  magistrate  issued  a  warrant 
by  virtue  of  which  she  was  taken  to  Maidstone,  and  gave  her  evidence,  and  the 
prisoner  was  convicted ;  without  her  evidence  he  could  not  have  been  convicted. 
Held,  that  the  arrest  was  lawful,  by  necessary  implication  from  1  &  2  Ph.  &  M. 
c.  13. 

Benntt  and  wife  v.  WaUon  a7id  another,  (1814)  3  M.  &  S.  1. 

To  persist,  in  spite  of  repeated  remonstrance,  in  interrupting  and  insulting  a 
Court  of  petty  sessions  in  Ireland  by  shouting  at  the  bench  in  the  most  violent 
and  unseemly  manner,  so  that  none  of  the  justices  could  speak  a  word,  is  a  con- 
tempt for  which  the  Court  may  commit  to  prison  even  a  solicitor  practising 
before  them. 

In  re  John  Bea,  (1878)  2  L.  R.  Ir.  429 ;  14  Cox,  C.  C.  139. 

Where,  at  petty  sessions  in  Lreland,  a  contempt  committed  in  court  is  brought 
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to  the  notice  of  the  justices  there  sitting,  and  while  the  offender  is  still  in  court, 
the  justices  can  order  that  he  he  attached  to  answer  there  and  then  for  such 
alleged  contempt ;  the  mere  fact  that  the  order  so  made  is  carried  out  after  the 
offender,  in  order  to  evade  arrest,  has  left  the  court,  is  not  sufficient  to  render 
his  arrest  illegal. 

Mitchell  V.  Smyth  (1),  (1894)  2  Ir.  B.  351. 
In  1874  Thomas  Willis  claimed  to  vote  as  a  freeholder;  but  the  revising 
barrister  on  the  meagre  evidence  before  him  held  that  the  property  in  respect  of 
which  he  claimed  was  copyhold  and  disallowed  the  vote.  His  cousin,  William 
Willis,  who  was  present  in  court  as  agent  for  the  opposite  political  party,  knew 
perfectly  well  that  it  was  really  freehold,  but  held  his  tongue.  In  1875  Thomas 
Willis  accordingly  claimed  as  a  copyholder.  Then  William  came  forward  and 
produced  the  family  title-deeds  and  proved  clearly  that  the  land  was  freehold. 
The  revising  barrister  was  compelled  again  to  disallow  Thomas's  vote ;  but 
ordered  William  to  be  turned  out  of  the  room  for  not  having  produced  this 
evidence  in  1874.  Held,  that  such  expulsion  was  wrongful,  as  William's  conduct 
in  1874,  though  possibly  deserving  of  moral  reprobation,  was  certainly  no 
'*  interruption"  of  the  proceedings  of  the  court  then  being  held  in  1875. 

Willia  V.  Maclachlan,  (1876)  1  Ex.  D.  376;  45  L.  J.  Ex.  689;  35 
L.  T.  218. 

The  Ecclesiastical  Courts  have  no  power  to  commit  for  contempt 
at  all.  All  that  such  Courts  can  do  is  to  signify  such  contempt  to  the 
Lord  Chancellor,  who  thereupon,  under  2  &  S  Will.  lY.  c.  98,  issues 
a  writ  de  contumace  capiendo  for  taking  the  ofiEender  into  custody. 
{Adlam  v.  Colthurat,  L.  R.  2  Adm.  &  Ecc.  30 ;  86  L.  J.  Ec.  Cas.  14 ; 
Ex  paHe  Dale,  48  L.  T.  584.)  But  such  writ  will  not  issue  if  the 
alleged  offender  be  a  peer,  a  lord  of  Parliament,  or  a  member  of  the 
House  of  Commons  (sect.  2).  Note,  that  both  Mr.  Long  Wellesley 
and  Mr.  Lechmere  Charlton  were  members  of  Parliament,  and  vet 
both  were  committed  to  the  Fleet  for  contempt  of  the  Court  of 
Chancery.  (2  Buss.  &  Myhie,  689  ;  2  Mylne  &  Cr.  816.)  And  see 
the  remarks  of  Cockbum,  C.J.,  in  Onslow's  and  WhaMey's  Cases^ 
L.  B.  9  Q.  B.  228,  229 ;  12  Cox,  C.  C.  869. 


CHAPTER   XXI. 

THE    LAW   OF   PERSONS   IN   BOTH    CIVIL   AND   CRIMINAL   CASES. 

I  HAVE  hitherto  dealt  with  the  plaintiff  and  defendant 
as  individuals  under  no  disability,  who  sue  and  are  sued 
singly  and  in  their  own  right.  I  propose  in  this  chapter 
to  show  how  rights  and  liabilities  are  affected  by  personal 
disability  or  special  personal  relations  with  others,  both  in 
civil  and  criminal  cases. 

It  will  be  convenient  to  divide  this  chapter  into  the 
following  heads : — 

1.  Husband  and  Wife. 

2.  Infants. 
d.  Lunatics. 

4.  Bankrupts. 

5.  Receivers. 

6.  Executors  and  Administrators. 

7.  Trustees. 

8.  Aliens. 

9.  Master  and  Servant ;  Principal  and  Agent. 

10.  Partners. 

11.  Corporations  and  Companies. 

12.  Trade  Unions. 

1.  Husband  and  Wife. 

When  words  actionable  per  se  are  spoken  of  a  married 
woman,  she  may  either  sue  alone,  or  she  may  join  her 
husband  as  co-plaintiff;  in  the  latter  case,  he  will  be 
entitled  to  recover  in  the  same  action  for  any  special 
damage  that  may  have  occurred  to  him.  When  the  words 
are  not  actionable  per  se^  she  may  sue,  provided  she  can 
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show  that  some  special  damage  has  followed  from  the 
words  to  her.  That  special  damage  has  accrued  to  her 
husband  in  consequence  of  such  words  will  not  avail  her ; 
he  alone  can  sue  for  such  damage,  although  it  is  her  repu- 
tation that  has  been  assailed. 

0 

Hence,  if  words  not  actionable  per  se  be  spoken  of  a  married 
woman  and  damage  ensue  to  the  husband,  none  to  her,  she  cannot 
sue,  but  he  can.  The  damage  to  him  is  in  fact  the  sole  cause  of 
action. 

This  right  of  the  husband  to  sue  for  words  defamatory  of  his  wife 
is  somewhat  anomalous,  for  his  reputation  is  in  no  way  assailed. 
Generally  speaking,  if  words  defamatory  of  A.,  but  not  actionable  in 
themselves,  produce  damage  only  to  B.,  neither  A.  nor  B.  can  sue. 
But  tbe  reputation  of  a  husband  is  so  intimately  connected  with  that 
of  his  wife,  that  he  has  always  been  allowed  to  sue  whenever  he  has 
received  damage,  just  as  though  the  words  had  been  spoken  of 
himself. 

That  this  is  law,  is  clearly  laid  down  in  Siderfin,  846,  under  the 
year  1667  :  *'  Nota,  si  parols  queux  de  eux  fix  ne  sont  Actionable 
mes  solement  in  respect  del  collateral  dams,  sont  pte.  (paries)  del 
feme  covert,  Le  Baron  sole  port  L'action,  et  si  le  feme  soit  joyn  ove 
luy  le  Judgment  serra  pur  ceo  arrest,  coment  soit  apres  verdict." 
(And  see  Coleman  et  ux.  v.  Harcourt,  (1664)  1  Levinz,  140;  Harwood 
et  ux.  V.  Hardwick  et  tu:.,  (1668)  2  Eeble,  387 ;  Orove  et  ux.  v.  Hart^ 
(1752)  Sayer,  88  ;  BuUer's  N.  P.  7.)  In  the  case  of  Riding  v.  Smith, 
1  Ex.  D.  91 ;  45  L.  J.  Ex.  281 ;  24  W.  R.  487 ;  84  L.  T.  600,  the 
wife*s  name  was  struck  off  the  record  by  the  judge  at  the  trial,  and 
the  husband  recovered  for  the  damage  to  his  business  caused  by 
words  not  actionable  per  se,  spoken  of  his  wife ;  though  there  it  is 
true  the  Court  bases  its  judgment  on  the  fact  that  Mrs.  Biding  helped 
her  husband  in  the  shop,  and  was  therefore  his  servant  or  assistant 
as  well  as  his  wife. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  1,  snb-s.  (2),  a  married  woman  is  now 
capable  **  of  suing  and  being  sued,  either  in  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  she  were  a  fem£  solcy 
and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her;    and 
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any  damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  property ;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate  property, 
and  not  otherwise."  A  married  woman,  therefore,  may 
now  sue  for  libel  or  slander  without  her  husband  or  any 
next  friend  ;  and  she  cannot  be  ordered  to  give  security  for 
the  costs  of  the  action,  even  although  she  have  at  the  time 
of  action  no  separate  estate,  and  there  be  nothing  upon 
which,  if  she  fails,  the  defendant  can  issue  available  execu- 
tion. {In  re  IsaaCy  Jacob  v.  IsaaCy  30  Ch.  D.  418 ;  54 
L.  J.  Ch.  1136 ;  33  W.  K.  845 ;  53  L.  T.  478 ;  ThrelfaU  v. 
Wilson,  8  P.  D.  18 ;  48  L.  T.  238 ;  Severance  v.  Civil  Service 
Supply  Association^  48  L.  T.  485.) 

Formerly  a  married  woman  was  always  boand  to  join  her  husband 
as  co-plaintiff,  otherwise  the  defendant  might  plead  in  abatement* 
But  the  action  was  still  regarded  as  solely  hers.  If  she  died,  it 
abated ;  if  he  died,  the  action  survived  to  her  and  she  continued  it 
as  sole  plaintiff.  No  damages  could  be  recovered  in  such  an  action 
for  any  pecuniary  loss  suffered  by  the  husband ;  if  the  words  were 
not  actionable  per  se,  and  the  female  plaintiff  could  show  no  damage 
to  herself,  they  were  non- suited. 

The  husband  was  formerly  obliged  to  bring  a  separate  action  for 
any  damage  he  had  sustained.  But  by  the  Common  Law  Procedure 
Act,  1852,  s.  40,  he  was  allowed  to  add  claims  in  his  own  right 
whenever  he  was  necessarily  made  a  co-plaintiff  in  any  action  brought 
for  an  injury  done  to  his  wife;  and  it  was  provided  that  on  the 
death  of  either  party  the  action  should  not  abate  so  far  as  the  causes 
of  action  belonging  to  the  survivor  were  concerned.  And  now,  by 
Order  XYIII.  r.  4,  **  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately." 

Married  women  still  frequently  adopt  the  old  common  law  method 
and  join  their  husband  as  co-plaintiff.  And  there  is  this  practical 
convenience  in  so  doing,  that  thus  all  damages  sustained  by  either 
can  be  recovered  in  one  action.  And  there  is  also  a  twofold  chance 
of  proving  special  damage.  In  all  cases  of  the  class  of  AUsop  v. 
AlUopy  5  H.  &  N.  584 ;  29  L.  J.  Ex.  815,  ante,  p.  892,  it  will  clearly 
be  prudent  for  the  pleader  to  make  a  separate  claim  for  damages 
for  the  husband.    For  I  apprehend  that  it  is  clear  law  that  a  wife 
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saing  alone  under  the  Act  of  1882,  cannot  recover  for  any  special 
damage  which  would  have  been  excluded  in  an  action  brought  at 
common  law  by  herself  and  her  husband.  The  damages  recovered 
in  such  an  action  are  to  be  her  separate  property;  she  cannot, 
therefore,  recover  for  any  loss  which  her  husband  has  suffered. 
**  The  Act  does  not  destroy  the  husband's  right,  but  only  relieves 
the  woman  from  incapacity.'*  (Per  Bowen,  L.J.,  in  Weldon  v. 
Winslow,  18  Q.  B.  D.  788 ;  53  L.  J.  Q.  B.  528  ;  88  W.  R.  219  ;  51 
L.  T.  648.) 

By  sect.  12  of  the  same  Act,  "  Every  woman,  whether 
married  before  or  after  this  Act,  shall  have  in  her  own 
name  against  all  persons  whomsoever,  including  her 
huaband,  the  same  civil  remedies,  and  also  (subject,  as 
regards  her  husband,  to  the  proviso  hereinafter  contained) 
the  same  remedies  and  redress  by  way  of  criminal  proceed- 
ings, for  the  protection  and  security  of  her  own  separate 
property,  as  if  such  property  belonged  to  her  as  a  feme  sole^ 
but,  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort."  This  section  does  not  enable 
a  married  woman  to  take  criminal  proceedings  against  her 
husband  for  a  personal  libel  upon  herself.  {The  Queen  v. 
Lord  Mayor  of  London  and  Vance,  16  Q.  B.  D.  772;  55 
L.  J.  M.  C.  118 ;  84  W.  K.  544;  54  L.  T.  761 ;  50  J.  P. 
614;  16  Cox,  C.  C.  81.) 

lUtistrations. 

A  husband  cannot  sue  his  wife  for  slander,  nor  a  wife  her  husband. 

Young  v.  Youtig,  (1903)  5  F,  330  (Ct.  of  Sess.). 
Even  after  they  are  divorced  neither  spouse  can  sue  the  other  for  defamatory 
words  published  during  coverture. 

Phillips  V.  Barnet,  1  Q.  B.  D.  436 ;  46  L.  J.  Q,  B.  277 ;  24  W.  E. 
345;  34L.  T.  177. 
But  a  wife,  living  apart  from  her  husband  under  a  separation  order  obtained 
by  virtue  of  the  Summary  Jurisdiction  (Married  Women)  Act,  1895,  can  maintain 
an  action  of  libel  against  him. 

Robinson  v.  Robinson,  (1897)  13  Times  L.  E.  564. 

And  it  is  submitted  that  if  in  England  a  married  woman  carried  on  a  separate 

trade  or  profession,  and  her  husband  libelled  or  slandered  her  in  the  way  of 

such  trade  or  profession,  she  could  sue  him  under  sect.  12  ;  such  an  action  was 

held  by  Brett,  J.,  to  be  *'a  remedy  for  the  protection  and  security"  of  her 
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separate  property  within  sect.  1 1  of  the  Act  of  1870,  and  in  the  present  seot.  12 
the  same  words  are  used. 

Summers  v  City  Bank,  L.  B.  9  0.  P.  580 ;  43  L.  J.  C.  P.  261. 
In  New  York  and  Pennsylvania  a  married  woman  has  for  many  years  been 
enabled  by  special  statute  to  sue  for  libel  or  slander  without  joining  her 
husband ;  but  even  in  those  States  she  cannot  sue  her  husband  for  defaming  her. 

Fredhy  v.  Freethk/,  42  Barb.  (N.  Y.)  641. 

Tihbs  Y.  Brown,  2  Gbrant's  Cas.  (Penns.)  39. 

If  the  words  be  spoken  of  the  woman  before  marriage, 
the  husband's  name  may  still  be  joined  on  the  writ ;  if  she 
marry  pending  action,  the  husband  may  be  made  a  party 
under  Order  XVII.  r.  4,  though  this  is  not  necessary  (r.  1) . 
The  right  of  action  survives  to  the  wife  on  her  husband's 
death,  whether  he  was  a  party  to  the  action  or  not ;  the 
widow  continues  sole  plaintiff  and  the  action  does  not 
abate.  If,  however,  the  wife  dies  before  final  judgment, 
the  action  must  cease ;  it  cannot  be  continued  by  her 
husband  either  jure  inariti,  or  as  her  administrator. 

If  a  married  woman  fail  in  an  action  of  libel  or  slander  she  may 
be  condemned  in  costs,  although  her  husband  was  joined  as  a  co- 
plaintiff.  {Newton  and  wife  v.  Boodle  and  others,  4  C.  B.  859 ;  18 
L.  J.  C.  P.  73.)  And  by  sect.  2  of  the  Married  Women's  Property 
Act,  1898  (56  &  57  Vict.  c.  68),  **  In  any  action  or  proceeding  now 
or  hereafter  instituted  by  a  woman  or  by  a  next  friend  on  her  behalf, 
the  Court  before  which  such  action  or  proceeding  is  pending  shall 
have  jurisdiction  by  judgment  or  order  from  time  to  time  to  order 
payment  of  the  costs  of  the  opposite  party  out  of  property  which  is 
subject  to  a  restraint  on  anticipation,  and  may  enforce  such  pay- 
ment  by  the  appointment  of  a  receiver  and  the  sale  of  the  property 
or  otherwise,  as  may  be  just."  An  order  may  be  made  under  this 
section  as  to  the  costs  of  a  counter-claim  raised  unsuccessfully  by  a 
married  woman  defendant.  {Hood-Barrs  v.  Cathcart  (2),  (1895)  1 
Q.  B.  878.)  Otherwise  the  section  only  applies  to  cases  where  a 
married  woman  is  plaintiff;  no  such  order  can  be  made  as  to  the 
costs  of  any  motion  or  appeal  made  by  a  married  woman  in  an 
action  in  which  she  is  a  defendant.  (Hood-Barrs  v.  Cathcart  (1), 
(1894)  8  Ch.  876 ;  68  L.  J.  Ch.  798.) 

Illu8t7'ations.' 

Where  words  actionable  per  se  were  spoken  of  a  married  woman,  she  was 
allowed  to  recover  only  20a,  damages ;  all  the  special  damage  which  she  proved 
at  the  trial  was  held  to  have  accrued  to  her  husband,  and  not  to  her :  he  ought, 
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therefore,  to  have  sued  for  it  ia  a  separate  action.     He  could  now  claim  such 
damage  in  his  wife's  action,  if  joined  as  a  co-plaintiff. 

Dengaie  and  wife  v.  Qardiner,  (1838)  4  M.  &  W.  5 ;  2  Jur.  470. 
Where  a  married  woman  lived  in  service  apart  from  her  husband,  maintaining 
herself,  and  was  dismissed  in  consequence  of  a  libellous  letter  sent  to  her  master, 
it  was  held  that  the  husband  could  sue ;  for  his  was  the  special  damage. 

Coward  v.  Wellingt&tiy  (1836)  7  C.  &  P.  531. 
In  such  a  case,  had  the  cause  of  her  dismissal  been  slanderous  words  not 
actionable  per  «e,  the  wife  could  not  (before  the  Married  Women's  Property  Act, 
1870,  at  all  events)  have  sued.  She  would  have  been  held  to  have  suffered  no 
damage  at  all,  her  personal  property  belonging  entirely  to  her  husband.  Per 
Lord  Campbell  in 

Lynch  V.  Knight  and  wife,  (1861)  9  H.  L.  C.  589;  8  Jur.  N.  S.  724; 
5  L.  T.  291. 
Action  by  husband  and  wife,  who  kept  a  victualling-house,  against  the  defen- 
dant for  saying  to  the  wife,  **  Thou  art  a  bawd  to  thine  own  daughter,"  whereby 
J.  S.  that  used  to  come  to  the  house  forbore,  &c.,  to  the  damage  of  both.  After 
verdict  for  the  plaantiffiB,  judgment  was  stayed  *' because  the  words  are  not 
actionable,  except  in  respect  of  the  special  loss,  which  is  the  husband's  only." 

Coleman  and  wife  v.  Harcourt,  (166-4)  1  Lev.  140. 
The  female  plaintiff  lived  separate  from  her  husband  and  kept  a  boarding- 
house.  The  defendant  spoke  words  imputing  to  her  insolvency,  adultery,  and 
prostitution;  some  of  her  boarders  left  her  in  consequence,  and  certain  trades- 
men refused  her  credit.  After  verdict  for  the  plaintiffs,  judgment  was  arrested, 
on  the  ground  that  the  husband  should  have  sued  alone,  for  the  words  were 
actionable  only  by  reason  of  the  damage  to  the  business,  and  such  damage  was 
solely  his. 

Saville  et  ux.  v.  Sweeny,  (1833)  4  B.  &  Ad.  514 ;  1  N.  &  M.  254. 
And  so  in  America  whei'e  a  married  woman  was  living  apart  from  her  husband 
under  articles  of  separation,  whex*ein  the  husband  had  covenanted  that  she 
might  use  his  name  in  suing  for  any  injury  to  her  person  or  character,  and  the 
wife  brought  an  action  for  slander  in  the  joint  names  of  her  husband  and  her- 
self :  the  defendant  induced  the  husband  to  execute  a  deed  releasing  the  cause 
of  action,  and  pleaded  the  release  in  bar  of  the  wife's  action,  and  the  Court  was 
compelled  to  hold  this  deed  a  good  answer  to  the  action. 

Btach  etux,y.  Beach,  (1842)  2  Hill  (N.  Y.)  260. 
Where  the  libel  imputed  that  the  plaintiff,  a  married  man,  kept  a  gaming- 
house, and  that  his  wife  was  a  woman  of  notoriously  bad  character,  and  the  wife 
fell  ill  and  died  in  consequence,  evidence  of  such  damage  was  excluded  in  an 
action  brought  by  the  surviving  husband. 

Guy  V.  Gregory,  (1840)  9  C.  &  P.  584. 

And  see  Wihon  v.  Goit,  (1858)  3  Smith  (17  N.  Y.  R),  445,  ante,  p.  358. 
Words  directly  defamatory  of  the  wife  may  also  be  defamatory  of  the  husband, 
who  may  therefore  sue  alone.  Thus,  where  the  defendant  said  to  the  plaintiff's 
wife  :  ''  You  are  a  nuisance  to  live  beside  of.  You  are  a  bawd ;  and  your  house 
is  no  better  than  a  bawdy-house,"  it  was  held  unnecessary  to  make  the  wife  a 
party  to  the  action,  although  the  husband  proved  no  special  damage.  For  had 
the  charge  been  true,  the  plaintiff  might  have  been  indicted  as  well  as  his  wife. 

Huckle  V.  BeynoMa,  (1859)  7  C.  B.  N.  S.  114. 

And  see  Bash  v.  Snmner,  (1852)  20  Pennsylvania  St.  E.  159. 
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Where  the  defendant  said  to  the  plaintiff,  an  innkeeper,  '*  Thy  house  is 
infected  with  the  pox,  and  thy  wife  was  laid  of  the  pox,"  it  was  held  that  the 
husband  could  sue ;  for  even  if  small-pox  only  was  meant,  the  words  were  still 
actionable,  ''for  it  is  a  discredit  to  the  plaintiff,  and  guests  would  not  resort 
hither."    Damages  50Z. 

Level' 8  Case,  (1592)  Cro.  Eliz.  289. 
''  If  an  innkeeper's  wife  be  called  '  a  cheat '  and  the  house  lose  the  trade,  the 
husband  has  an  injury  by  the  words  spoken  of  his  wife."    Per  Wythens,  J.,  in 

Baldwin  v.  Flower,  (1688)  3  Mod.  120. 

Grove  et  ux,  v.  Hart,  (1752)  Buller's  N.  P.  7  ;  Sayer,  33. 

A  husband  is  liable  for  all  libels  published  or  slanders 
uttered  by  his  wife  during  coverture.  *'  They  are  the  torts 
of  her  husband,  and  therefore  she  creates  as  against  her 
husband  a  liability."  (Per  Jessel,  M.K.,  in  Wainford  v. 
Heyl,  L.  R.  20  Eq.  at  p.  325  ;  44  L.  J.  Ch.  567 ;  23  W.  R. 
848 ;  33  L.  T.  155.)  And  there  is  nothing  in  any  of  the 
Married  Women's  Property  Acts  removing  or  affecting  this 
liability.  (^Hancocks  &  Co.  v.  Denieric-Lablachey  3  C.  P.  D. 
197 ;  47  L.  J.  C.  P.  614 ;  26  W.  R.  402 ;  38  L.  T.  763 ; 
Seroka  and  tvife  v.  Kattenburg  and  wife,  17  Q.  B.  D.  177 ;  56 
L.  J.  Q.  B.  375 ;  34  W.  R.  542 ;  54  L.  T.  649.) 

Hence,  although  a  plaintiff  may  now  sue  the  wife  alone,  if  he 
wishes,  for  any  libel  or  slander  published  by  her  (ante,  p.  580),  it 
will  generally  be  advisable  for  him  to  sue  the  husband  as  well.  For 
if  he  sue  the  wife  alone,  he  can  only  obtain  execution  against  such 
separate  estate  in  the  form  settled  by  the  Court  of  Appeal  in  Scott 
V.  Moiiey,  20  Q.  B.  D.  at  p.  132 ;  67  L.  J.  Q.  B.  43 ;  36  W.  R.  67 ; 
57  L.  T.  919.  Moreover,  the  judgment  against  the  wife,  if  sued 
alone,  will  release  the  husband  from  all  liability  for  the  same  tort ; 
the  plaintiff  cannot  proceed  against  him  in  case  the  separate  pro- 
perty prove  insufScient ;  whereas  if  he  join  both  husband  and  wife 
as  defendants  on  bis  writ,  he  can  obtain  judgment  against  the  wife's 
separate  estate,  and  also  against  the  husband  for  the  residue  of 
damages  and  costs  not  recovered  out  of  her  separate  estate. 

When  husband  and  wife  are  both  made  defendants,  they  must 
both  be  served,  unless  the  Court  or  a  judge  shall  otherwise  order. 
(Order  IX.  r.  3.)  But  *'  there  can  only  be  one  Defence  and  one  judg- 
ment." (Per  Romer,  L.J.,  in  Beaumont  v.  Kaye  and  wife,  (1904)  1 
K.  B.  at  p.  294.)  Hence,  if  either  husband  or  wife  pay  money  into 
court,  the  other  cannot  plead  any  defence  denying  liability.  {lb. ; 
Order  XXII.  r.  1.)    And  although  in  the  case  of  a  wife's  ante-nuptial 
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tort  there  is  an  express  provision  that,  as  between  her  and  her 
husband,  her  separate  estate  shall  be  deemed  to  be  primarily  liable 
for  damages  and  costs  recovered  in  such  an  action,  there  is  no  such 
provision  in  the  case  of  a  post-nuptial  tort.  Hence,  I  presume,  the 
ordinary  rule  applies ;  and  a  husband  who  has  had  to  pay  damages 
out  of  his  own  pocket  for  his  wife's  words  will  have  no  remedy  over 
against  her  separate  estate.  But  the  plaintiff  may,  of  course,  if  he 
will,  enforce  his  joint  judgment  against  the  separate  property  of  the 
wife,  and  not  against  the  husband.  (Ferguson  v.  Clayworth  and 
wife,  6  Q.  B.  269 ;  13  L.  J.  Q.  B.  329 ;  Ivens  v.  Butler  and  wife,  7 
E.  &  B.  169 ;  26  L.  J.  Q.  B.  145 ;  MoitIs  v.  Freeman  and  wife,  3 
P.  D.  65 ;  47  L.  J.  P.  D.  &  A.  79 ;  27  W.  R.  62 ;  39  L.  T.  125.)  It 
is  not  necessary  for  this  purpose  that  the  trustees  of  her  marriage 
settlement  should  be  made  parties  to  the  action.  {Davies  v.  Jenkins, 
6  Ch.  D.  728 ;  46  L.  J.  Ch.  761 ;  26  W.  E.  260.)  An  inquky  will  be 
directed  to  ascertain  of  what  her  separate  estate  consists,  and  in 
whom  it  is  vested,  as  in  Collett  v.  Dickenson,  11  Ch.  D.  687 ;  40 
L.  T.  394  ;  and  on  such  inquiry  the  solicitor  to  the  trustees  will  be 
bound  to  state  their  names  and  to  produce  the  deed  of  settlement. 
(Bursill  V.  Tanner,  16  Q.  B.  D.  1 ;  65  L.  J.  Q.  B.  53 ;  53  L.  T.  445.) 

For  all  libels  published,  or  slanders  uttered  by  the  wife 
before  coverture,  her  husband  was  at  common  law  liable  to 
the  full  extent.  But  now  his  liability  is  restricted  in  this 
respect.  By  the  Married  Women's  Property  Act,  188*2 
(45  &  46  Vict.  c.  75),  s.  13,  ''A  woman,  after  her  marriage, 
shall  continue  to  be  liable  in  respect  and  to  the  extent  of 
her  separate  property  for  all  wrongs  committed  by  her 
before  her  marriage,  and  she  may  be  sued  for  any  liability 
in  damages  or  otherwise  in  respect  of  any  such  wrong,  and 
all  sums  recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her  separate 
property ;  and  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary,  her 
separate  property  shall  be  deemed  to  be  primarily  liable  for 
all  such  wrongs,  and  for  all  damages  or  costs  recovered  in 
respect  thereof :  Provided  always,  that  nothing  in  this  Act 
shall  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  this  Act  for 
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any  such  wrong,  except  as  to  any  separate  property  to 
which  she  may  become  entitled  by  virtue  of  this  Act,  and 
to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  passed." 

By  sect.  14,  *'  A  husband  shall  be  liable  for  all  wrongs 
committed  by  his  wife,  before  marriage,  to  the  extent  of  all 
property  whatsoever  belonging  to  her  which  he  shall  have 
acquired  or  become  entitled  to  from  or  through  his  wife, 
after  deducting  therefrom  any  payments  made  by  him,  and 
any  sums  for  which  judgment  may  have  been  bond  fide 
recovered  against  him  in  any  proceeding  at  law,  in  respect 
of  any  debts,  contracts  or  wrongs  for  or  in  respect  of  which 
his  wife  was  liable  before  her  marriage  as  aforesaid,  but  he 
shall  not  be  liable  for  the  same  any  further  or  otherwise  ; 
and  any  court  in  which  a  husband  shall  be  sued  for  any 
such  debt  (sic)  shall  have  power  to  direct  any  inquiry  or 
proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  property. 
Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  Act  for  or  in 
respect  of  any  such  liability  of  his  wife  as  aforesaid." 

By  sect.  15,  ''  A  husband  and  wife  maybe  jointly  sued  in 
respect  of  any  liability  incurred  by  the  wife  before  marriage 
as  aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to 
establish  his  claim,  either  wholly  or  in  part,  against  both  of 
them ;  and  if  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  such  liability  against  the  husband  alone,  it 
is  not  found  that  the  husband  is  liable  in  respect  of  any 
property  of  the  wife  so  acquired  by  him,  or  to  which  he 
shall  have  become  so  entitled  as  aforesaid,  he  shall  have 
judgment  for  his  costs  of  defence,  whatever  may  be  the 
result  of  the  action  against  the  wife  if  jointly  sued  with 
him;  and  in  any  such  action  against  husband  and  wife 
jointly,  if  it  appears  that  the  husband  is  liable  for  the 
damages  recovered,  or  any  part  thereof,  the  judgment  to 
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the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property ;  and  as  to 
the  residue,  if  any,  of  such  damages,  the  judgment  shall  be 
a  separate  judgment  against  the  wife  as  to  her  separate 
property  only.'* 

If  the  husband  dies  before  judgment  the  action  continues 
against  the  widow ;  if,  however,  the  wife  dies  in  the  lifetime 
of  her  husband  before  judgment,  the  action  immediately 
abates,  whether  it  was  for  a  post-nuptial  or  an  ante-nuptial 
tort  (Bell  and  another  v.  Stocker,  10  Q.  B.  D.  129 ;  52  L.  J.  Q.  B. 
49 ;  47  L.  T.  624),  unless  he  himself  joined  in  or  authorised 
it.  If  they  be  divorced,  the  wife  must  be  sued  alone  ;  the 
husband  is  released  from  all  liability,  even  though  the  words 
complained  of  were  published  before  the  divorce.  {Capel  v. 
Powell  and  anotlur,  17  C.  B.  N.  S.  743  ;  34  L.  J.  C.  P.  168  ; 
10  Jur.  N.  S.  1255 ;  13  W.  K.  159 ;  11  L.  T.  421.)  So,  if 
the  wife  has  before  action  obtained  a  judicial  separation 
(20  &  21  Vict.  c.  85,  ss.  25, 26),  or  a  protection  order  still  in 
force  (sect.  21).  But  if  the  husband  and  wife  voluntarily  live 
apart  under  a  separation  deed,  the  common  law  rule  prevails ; 
the  husband  is  liable  for  her  misconduct  and  may  be  joined 
as  a  defendant.  {Head  v.  Bnscoe  el  nx.^  5  C.  &  P.  485;  2 
L.  J.  C.  P.  101.) 

A  married  woman  will  be  held  criminally  liable  for  a  libel 
which  she  has  published.  (R.  v.  Mary  Carlile^  3  B.  &  Aid. 
167.)  Her  coverture  will,  it  seems,  be  no  defence  to  an 
indictment  for  a  misdemeanour,  (fi.  v.  Ingram,  1  Salk. 
384  ;  JR.  V.  Cruse  and  Mary  his  wife,  2  Moo.  C.  C.  53  ; 
8  C.  &  P.  541.) 

lUustrations. 

The  plaintiif  sued  Orchaitl  and  his  wife  for  slanderous  words ;  the  jury  found 
that  Orchard  had  spoken  the  words,  but  not  Mrs.  Orchard.  Judgment  against  the 
husband.  It  was  moved  in  arrest  of  judgment  that  the  speaking  of  the  words 
could  not  be  a  joint  act,  and  that  if  the  husband  alone  uttered  them,  the  wife 
ought  never  to  have  been  made  a  party  to  the  action.  But  it  was  held  that  this  defect 
was  ciu'ed  by  the  veitiict,  and  that  the  plaintiff  was  entitled  to  retain  his  j  udgment. 
Burcher  v.  Orchard  et  «x.,  (1652)  Style,  349.  . 
But  see  S within  et  hx.  v.  Vincent  et  tix,^  (1764)  2  Wils.  227. 
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Mrs.  Harwood  slandered  Mrs.  White ;  wherefore  White  and  wife  sued  Harwood 
«nd  wife.  Pending  action,  Harwood  died,  and  his  widow  remarried.  The  Court 
was  very  much  puzzled,  smd  gave  no  judgment,  apparently,  though  inclining  to 
think  that  the  writ  abated.  [I  think  it  would  now  depend  on  whether  the  widow 
had  any  property  at  the  date  of  her  second  marriage ;  if  so,  the  second  husband 
•could  be  added  as  a  co-defendant,  or  the  action  might  proceed  against  her  alone ; 
if  not,  it  would  certainly  be  but  little  use  continuing  it] 

White  est  ux.  v.  Harwood  et  ux.,  (1648)  Style,  138;  Vin.  Abr.  "  Baron 

and  Feme,"  A.a. 

Mrs.  Clayworth  slandered  the  plaintiff,  who  recovered  40«.  damages  and  costs 

against  her  and  her  husband,  and  took  her  in  execution  under  a  ca,  sa.  The  Court 

refused  to  discharge  her  out  of  the  custody  of  the  sheriff  without  the  clearest  proof 

that  she  had  no  separate  property. 

Ferguson  v.  ClaywoHh  and  wife,  6  Q.  B.  269 ;  13  L.  J.  Q.  B.  329 ;  8 

Jut.  709 ;  2  D.  &  L.  165. 
But  now  see  Draycott  v.  Harrison,  17  Q.  B.  D.  147  ;  34  W.  E.  546. 


2.  Infants. 

An  infant  may  bring  an  action  of  libel  or  slander.  He 
may  trade  and  may  therefore  have  an  action  of  slander  for 
words  which  would  damage  him  in  his  trade.  {Wild  v. 
TomUnson,  (1827)  5  L.  J.  K.  B.  (Old  S.)  265.)  As  to  a  charge 
of  crime,  see  ante^  p.  47.  An  infant  sues  by  his  next  friend, 
who  is  personally  liable  for  the  costs  of  the  suit  {Caley  v. 
Caley,  25  W.  K.  528) ;  but  security  for  costs  will  not  be 
required  from  him,  lest  the  infant  should  lose  his  rights 
altogether.  {Fellows  v.  Bairett,  1  Keen,  119.)  An  infant 
-defends  by  a  guardian  ad  litem.  (See  Order  XVI.  rr.  18, 19, 
21 ;  Order  XIII.  r.  1 ;  and  Order  LV.  r.  27.)  A  guardian 
^d  litem  will  not  be  ordered  to  pay  costs,  unless  he  has  been 
guilty  of  gross  misconduct.  {Morgan  v.  Morgan,  12  L.  T. 
199  ;  11  Jur.  N.  S.  233.) 

The  infancy  of  the  defendant  is  no  defence  to  an  action  of 
libel  or  slander.  In  Defries  v.  Davis ,  7  C.  &  P.  112 ;  3  Dowl. 
629,  the  defendant,  a  lad  of  fifteen,  was  imprisoned  for 
•default  in  payment  of  damages  and  costs  for  a  slander. 

An  infant  will  also  be  criminally  liable  for  any  libel,  if  he 
be  above  the  age  of  fourteen.  If  he  be  under  fourteen,  but 
above  seven,  he  might  possibly  be  found  guilty  of  a  libel,  if 
evidence  were  given  of  a  disposition  prematurely  wicked. 
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But  more  than  the  proof  of  malice  ordinarily  given  in  oasea 
of  privilege  would  probably  be  required. 

That  an  infant  has  been  defamed  gives  his  parents  no  right  of 
action,  unless  in  some  very  exceptional  case  it  deprives  the  parent  of 
services  which  the  infant  formerly  rendered,  in  which  case  an  action 
on  the  case  may  lie  for  the  special  damage  thus  wrongfully  inflicted, 
provided  it  be  the  natural  and  probable  consequence  of  the  defen- 
dant's  words.  (See  post,  Master  and  Servant,  p.  545.)  A  child  will 
be  held  to  be  the  servant  of  its  parents,  provided  it  is  old  enough  to 
be  capable  of  rendering  them  any  act  of  service.  {Dixon  v.  Bell,  5 
Maule  &  S.  198 ;  Hall  v.  Hollander ,  4  B.  &  C.  660 ;  7  D.  &  R.  138  ; 
Evans  v.  Walton,  L.  R.  2  C.  P.  616 ;  15  W.  R.  1062.) 

3.  Lunatics. 

It  is  almost  inconceivable  that  an  admitted  lunatic  should 
bring  an  action  of  libel  or  slander.  But,  should  such  an 
event  happen,  he  ought  to  sue  by  his  next  friend,  if  he  has 
not  yet  been  found  of  unsound  mind  by  inquisition  ;  if  he 
has  been,  then  by  his  committee,  who  before  commencing 
the  action  must  obtain  the  sanction  of  the  Lords  Justices 
and  of  the  Master  in  Lunacy  in  the  proper  way. 

Lunatics  defend  an  action  by  their  committee,  if  one  be 
appointed,  and  if  he  has  no  adverse  interest ;  in  other  cases 
by  a  guardian  ad  litem.  Lunacy  is  in  England,  it  is  said,. 
no  defence  to  an  action  for  slander  or  libel.  (Per  Kelly, 
C.B.,  in  Mordannt  v.  Mordaunt,  39  L.  J.  Prob.  &  Matr. 
59.)  In  America,  however,  insanity  at  the  time  of  speak- 
ing the  words  is  considered  a  defence,  **  where  the  derange- 
ment is  great  and  notorious,  so  that  the  speaking  the  words 
could  produce  no  effect  on  the  hearers,"  because  then  *^  it 
is  manifest  no  damage  would  be  incurred."  But  where  the 
degree  of  insanity  is  slight,  or  not  uniform,  there  evidence 
of  it  is  only  admissible  in  mitigation  of  damages.  {Dickin- 
son V.  Barber^  9  Tyng.  (Mass.)  218 ;  Yeates  et  ux.  v.  Reed 
et  ux.y  4  Blackford  (Indiana),  463 ;  Horner  v.  Marshall's 
Administratrix,  5  Munford  (Virginia),  466 ;  Gates  v.  Mere-- 
dith,  7  Ind.  440.) 
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A  lunatic  cannot  be  held  criminally  liable  for  a  libel 
published  under  the  influence  of  mental  derangement ;  but 
the  onus  of  proving  this  defence  lies  on  the  accused. 


4.  Bankrupts. 

An  undischarged  bankrupt  may  sue  for  and  recover 
damages  for  a  personal  wrong,  such  as  libel  or  slander, 
whether  committed  before  or  during  his  bankruptcy ;  and 
such  damages  will  not  pass  to  his  trustee.  (Bowling  v. 
BrownCy  (1854)  4  Ir.  C.  L.  K.  265  ;  Ex  parte  Graham,  In 
re  Job,  (1870)  21  L.  T.  802 ;  Ex  parte  Vine,  In  re  Wilson, 
(1878)  8  Ch.  D.  364;  26  W.  R.  582;  38  L.  T.  730;  and 
see  Becklmmv.  Drake,  (1849)  2  H.  L.  C.  p.  639 ;  13  Jur.  921.) 
The  right  of  action  is  not  assignable  (Benson  v.  Flower, 
Sir  Wm.  Jones,  215);  and  the  trustee  cannot  interfere. 
**  Assignees  can  maintain  no  action  for  libel,  although 
the  injury  occasioned  thereby  to  the  man's  reputation  may 
have  been  the  sole  cause  of  his  bankruptcy.*'  (Per  Alder- 
son,  B.,  in  Howard  v.  Crowtha-,  8  M.  &  W.  at  p.  604.) 
The  defendant  is  not  entitled  to  security  for  costs.  (Rhodes 
V.  Dawson,  16  Q.  B.  D.  548;  55  L.  J.  Q.  B.  134; 
34  W.  R.  240;  Cook  v.  Whellock,  24  Q.  B.  D. 
658 ;  59  L.  J.  Q.  B.  329 ;  38  W.  R.  534 ;  62  L.  T.  675.) 
Neither  the  bankruptcy  of  the  plaintiff  nor  that  of  the 
defendant  is  any  defence  to  the  action.  If  a  plaintiff  likes 
to  sue  an  insolvent  defendant  for  unliquidated  damages,  he 
may  do  so. 

5.  Receivers. 

If  receivers  appointed  by  the  Court  in  an  administration 
suit  to  carry  on  a  gazette,  publish  a  libel  therein,  they  are 
of  course  personally  liable  for  damages  and  costs.  The 
damages,  it  would  seem,  may  be  paid  out  of  the  estate,  but 
not  the  costs;  those  the  receivers  must  pay  out  of  their 
own  pocket.  {Stubbs  v.  Marsh,  15  L.  T.  312.)  So  in 
America.     {Marten  v.  Van  Schaick,  4  Paige,  479.) 
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6.  Executors  and  Administrators. 

The  maxim  actio  'personalis  cum  persona  moritur  applies 
to  all  actions  of  libel  and  slander.  If,  therefore,  either 
party  die  before  verdict,  the  action  is  at  an  end.  "  There 
shall  be  no  abatement  by  reason  of  the  death  of  either 
party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death."  (Order  XVII.  r,  1; 
Palmer  v.  Cohen^  2  B  &  Ad.  966.)  But  if  interlocutory 
judgment  be  signed  and  a  writ  of  inquiry  issue,  and  then 
plaintiff  die,  final  judgment  cannot  be  entered.  (8  &  9 
Will.  in.  c.  11,  s.  6 ;  Ireland  v.  ChampneySy  4  Taunt.  884; 
and  see  Bowker  v.  Evans,  15  Q.  B.  D.  565 ;  54  L.  J.  Q.  B. 
421 ;  33  W.  E.  695 ;  53  L.  T.  801.)  H,  however,  verdict 
and  final  judgment  has  once  been  entered  in  the  plain- 
tiff's favour,  and  then  plaintiff  dies  and  defendant 
appeals,  the  action  will  not  abate;  but  the  executors  or 
administrators  of  the  late  plaintiff  may  appear  as  respon- 
dents to  the  appeal.  (Twycross  v.  Grant  and  others,  4  C.  P.  D. 
40 ;  47  L.  J.  Q.  B.  676 ;  27  W.  K.  87 ;  39  L.  T.  618.) 
So  in  America.  {Sandford  v.  Bennett,  24  N.  Y.  20.)  So, 
if  either  party  die  after  final  judgment,  execution  can 
issue  under  Order  XLII.  r.  23. 

An  action  on  the  case  for  words  causing  special  damage, 
such  as  an  action  for  slander  of  title,  survives  to  the  plain- 
tiff's executor  if  and  so  far  as  damage  can  be  shown  to  the 
plaintiff's  estate.  (Hatchard  v.  Mege  and  others,  18  Q.  B.  D^ 
771 ;  56  L.  J.  Q.  B.  397  ;  35  W.  R.  576 ;  56  L.T.  662.) 

7.  Trustees. 

Actions  for  libel  or  slander  may  be  brought  by  or  against 
trustees  as  such.  Thus  the  trustees  of  a  charity  may  sue 
jointly  for  a  libel  charging  them  with  not  properly  adminis- 
tering the  funds  of  the  charity.  {Booth  v.  Briscoe,  2  Q.  B.  D. 
496 ;  25  W.  R.  838.)  So,  too,  they  may  as  a  body  take 
criminal  proceedings.    (R.  v.  Griffin,  1  Sess.  Gas.  257.)    An 
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action  may  be  brought  against  trustees  for  publishing  a  libel 
in  the  performance  of  their  duties  as  trustees.  {Martin  arid 
wife  V.  Trustees  of  British  Museum  and  another^  (1894)  10  Times 
L.  R.  338.)  And  if  a  newspaper  vested  in  trustees  contain 
a  libel,  the  trustees  are  personally  liable  in  damages 
{Rapkins  v.  Hall  and  others,  (1894)  10  Times  L.  R.  466, 
ant€y  p.  163 J,  though  they  may  claim  an  indemnity  from 
their  cestuis  que  trustent.  {Linaker  v.  Pilcher  and  others,  (1901) 
70  L.  J.  K.  B.  396 ;  49  W.  R.  413 ;  84  L.  T.  421 ;  17 
Times  L.  R.  256.) 

Illustrations. 

A  charity  near  Wisbeach  was  managed  by  a  body  of  trustees,  eight  in  number. 
A  libeUous  letter  was  published  in  the  Wisbetich  Chronicle,  imputing  to  the 
trustees  misconduct  in  the  management  of  the  funds  of  the  charity.  The  eight 
trustees  sued  the  proprietor  of  the  paper  in  one  joint  action  for  the  libel.  Held, 
that  they  were  empowered  so  to  do  by  Order  XYI.  r.  1 ;  although  before  the 
Judicature  Act  it  would  never  have  been  aUowed.  The  jury  having  returned  a 
single  verdict  for  the  plaintiffs,- damages  40«.,  the  Court  of  Appeal  refused,  on 
the  motion  of  the  defendant,  to  disturb  the  verdict. 

Booth  and  others  v.  Briscoe,  (1877)  2  a  B.  D.  496;  25  W.  R.  838. 
A  newspaper,  which  was  carried  on  to  protect  the  interests  of  the  members  of  a 
trade  union,  was  registered  in  the  names  of  the  trustees  of  the  trade  union  as  the 
proprietors.  A  libel  upon  the  plaintiff  was  published  in  the  newspaper,  and  he 
brought  an  action  against  the  trustees.  It  was  held  that  though  the  trustees  had 
not  authorised  the  publication  of  the  libel,  yet,  as  the  property  of  the  newspaper  was 
vested  in  them,  they  were  liable;  and  that  they  were  entitled  to  be  indemnified  out 
of  the  funds  of  the  union,  as  the  carrying  on  of  the  newspaper  was  not  uUra  vires, 

Linaker  v.  Pilcher  and  others,  (1901)  70  L.  J.  K.  B.  396 ;  49  W.  E. 
413;  84  L.  T.  421 ;  17  Times  L.  R.  256. 

Rapkins  v.  Hall  and  others,  (1894)  10  Times  L.  B.  466,  ante,  p.  163. 

8.  Aliens. 

An  alien  friend  residing  abroad  may  sue  in  England  for 
a  libel  or  slander  published  of  him  in  England.  (Pisani  v. 
Lawson,  6  Bing.  N.  C.  90 ;  5  Scott,  418.)  The  place  where 
the  words  were  spoken  or  published  is  the  test  of  jurisdic- 
tion ;  not  the  domicile  of  the  plaintiff  or  the  defendant. 
(See  posty  p.  564)  But  any  plaintiff  whose  ordinary  place 
of  residence  is  not  in  the  British  Isles  will,  as  a  rule,  be 
ordered  to  give  security  for  costs,  unless  he  either  has  real 
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property  within  jurisdiction  available  in  execution,  or  is  co- 
plaintiff  with  others  resident  in  England.  (Order  LXV.  r. 
6,  a ;  31  &  32  Vict.  c.  64,  s,  5.) 

Any  one  who  at  date  of  writ  was  an  alien  enemy  or  any 
one  who  adheres  to  the  King's  enemies,  whether  an  alien 
or  a  British  subject,  cannot  bring  an  action  in  the  courts 
of  this  country.  {Netlwiands  South  African  Ry.  Co.y  Ltd. 
V.  Fisher,  (1901)  18  Times  L.  K.  116.) 

Every  foreigner  within  jurisdiction,  for  however  short  a 
time,  owes  the  King  allegiance  during  his  stay  and  is  sub- 
ject to  our  laws.  He  will  be  liable,  therefore,  both  civilly 
and  criminally,  for  every  libel  published  within  the  juris- 
diction of  the  English  Courts  ;  he  will  also  be  civilly  liable 
for  every  slander  uttered  within  jurisdiction.  If,  however, 
he  has  left  England  before  the  writ  is  issued,  the  plaintiff 
will  have  great  difficulty  in  obtaining  leave,  under  Order 
XI.,  to  issue  a  writ  to  be  served  abroad.  He  will  also  be 
liable  civilly  for  words  published  abroad,  whether  spoken  or 
written,  if  the  publication  of  such  words  is  either  a  tort  or 
a  crime  by  the  law  of  the  place  where  they  were  published, 
provided  he  is  now  within  jurisdiction  and  can  be  served 
with  a  writ.  (Macliado  v.  Pontes,  (1897)  2  Q.  B.  231 ;  66 
L.  J.  Q.  B.  542 ;  45  W.  K.  565 ;  76  L.  T.  688.)     And  see 

post,  p.  564. 

lUtistrations. 

A  French  refugee  in  England  wrote  a  stilted  poem  about  the  apotheosis  of 
Napoleon  Buonaparte,  then  first  consul  of  the  French  Bepublic,  suggesting  that 
it  would  be  an  heroic  deed  to  assassinate  him.  He  was  held  amenable  to  the 
English  criminal  law,  although  the  libel  was  purely  political,  affected  no  one  in 
the  British  Isles,  and  attacked  the  man  who  was  England^s  greatest  enemy  at 
the  time.  The  jury  found  him  guilty;  but  war  broke  out  again  between 
England  and  France  soon  afterwards,  and  no  sentence  was  ever  passed. 
B,  V.  Jeati  Peltier,  28  Howell's  St.  Tr.  617. 

The  defendant  out  of  jurisdiction  made  a  statement  in  the  nature  of  slander  of 
title  to  the  plaintiff's  ship.  The  Court  refused  to  allow  the  writ  to  be  served, 
although  the  ship  was  at  the  time  within  jurisdiction. 

Caeey  v.  Amott,  2  C.  P.  D.  24  ;  46  L.  J.  C.  P.  3;  25  W.  E.  46 ;  35 
L.  T.  424. 

Where  words  spoken  out  of  the  jurisdiction  indirectly  caused  special  damage 
to  the  plaintiff  within  the  jurisdiction,  the  Court  refused  leaye  to  issue  a  writ 
to  be  served  out  of  jurisdiction,  on  the  ground  that  such  special  damage  was  not 
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an  *' act  done"  within  junsdiction,  within  the  meaning  of  the  former  Order XI. 
r.  1. 

Bree  v.  Marescaux,  7  Q.  B.  D.  434 ;  50  L.  J.  Q.  B.  676 ;  29  W.  R. 

858 ;  44  L.  T.  64^»  765. 
But  see  Tozier  and  wife  v.  Hawkins^  15  Q.  B.  D.  650,  680 ;  bb  L.  J. 
Q.  B.  152;  34  W.  B.  223  ;  and  other  cases  cited,  jmt,  p.  566. 

9.  Master  and  Servant — Principal  and  Agent. 

If  a  servant  or  apprentice  be  libelled  or  slandered  he  can 
of  course  sue  in  his  own  right.  In  some  cases  his  master 
also  can  sue  in  an  action  on  the  case,  if  the  words  have 
directly  caused  him  pecuniary  loss;  e.g.,  if  the  servant  has 
been  arrested  and  the  master  deprived  of  his  services  in 
consequence  of  the  defendant's  words ;  or  if  in  any  other 
way  the  natural  consequence  of  the  words  has  been  to 
injure  the  master  in  the  way  of  his  profession  or  trade. 
And  this  appears  to  be  the  law  whether  the  words  be  action- 
able per  se  or  not.     (See  Riding  v.  Smith,  ante,  p.  101.) 

If  any  agent  or  servant  be  in  any  way  concerned  in 
writing,  printing,  publishing,  or  selling  a  libel,  he  will  be 
both  civilly  and  criminally  liable.  If  a  clerk  or  servant 
copy  a  libel  and  deliver  the  copy  he  has  made  to  a  third 
person,  he  will  be  liable  as  a  publisher.  That  his  master 
or  employer  ordered  him  to  do  so,  will  be  no  defence. 
(Per  Wood,  B.,  in  Moloney  v.  Bartley,  3  Camp.  210.) 
**  For  the  warrant  of  no  man,  not  even  of  the  king  himself, 
can  excuse  the  doing  of  an  illegal  act ;  for  although  the 
commanders  are  trespassers,  so  are  also  the  persons  who  did 
the  fact."  {Per  cur.  in  Sands,  qui  tarn,  dtc.  v.  Child  and 
others,  (1693)  3  Lev.  352.)  The  agent  or  servant  cannot 
recover  any  contribution  from  his  employer  {Merryweather 
V.  Nixan,  2  Sm.  L.  Cases  (9th  edn.)  569 ;  8  T.  K.  186) ; 
and  any  previous  promise  to  indemnify  him  against  the 
consequences  of  the  publication,  or  against  the  costs  of  an 
action  brought  for  the  libel,  will  be  void.  (Shackdl  v. 
Rosier,  2  Bing.  N.  C.  634;  3  Scott,  59.) 

But  it  will  be  a  defence  if  the  agent  or  servant  can 
satisfy  the  jury  that  he  never  read  the  paper  he  delivered, 

O.L.B.  K  N 
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and  was  wholly  unaware  that  it  was  a  libel ;  e.g.^  where  a 
postman  or  messenger  carries  a  sealed  letter,  of  the  con- 
tents of  which  he  is  ignorant. 

So,  too,  a  servant  will  be  liable  for  any  slander  uttered 
on  his  master's  behalf  and  by  his  master's  orders :  but  here 
he  cannot  set  up  as  a  defence  that  he  did  not  know  his 
master's  orders  were  illegal ;  for  he  must  be  conscious  of 
what  he  himself  is  saying. 

Illustrations, 

A  compositor  was  once  held  criminally  liable  for  setting  up  the  type  of  a  b'bel  r 
so  was  a  man  whose  business  it  was  merely  **  to  clap  down  the  press." 
B,  V.  Knelly  (1728)  1  Barnard.  305. 
B.  V.  Clerk,  (1728)  1  Barnard.  304. 
A  porter  who,  in  the  course  of  business,  delivers  parcels  containing  libellous 
handbills,  is  not  liable  in  an  action  of  libel,  if  shown  to  be  ignorant  of  the 
contents  of  the  parcel. 

Day  V.  Bream,  (1837)  2  M.  &  Rob.. 54. 

A  master  or  principal  will  be  liable  to  an  action,  if  false 
defamatory  words  be  spoken  or  published  by  his  servant 
or  agent  with  his  authority  and  consent.  The  mere  fact 
that  the  actual  publisher  was  the  servant  or  agent  of  the 
defendant  is  not  alone  sufficient ;  for  authority  to  commit 
an  unlawful  act  will  not  in  general  be  presumed.  It  must 
be  further  proved  that  the  servant  or  agent  had  instruc- 
tions from  the  defendant  to  speak  or  publish  the  words 
complained  of,  or  else  that  in  so  doing  he  was  acting 
within  the  general  scope  of  his  employment.  In  Citizens* 
Life  Assurance  Co.,  Ltd.  v.  Browriy  (1904)  A.  C.  423 ;  73  L.  J- 
P.  C.  102 ;  90  L.  T.  739 ;  20  Times  L.  R.  497,  the  Judicial 
Committee  of  the  Privy  Council  held  that  the  scope  of  a 
servant's  authority  is  the  same  thing  as  the  scope  of  his 
employment. 

The  instructions  may  be  either  express  or  implied.  The  pro> 
prietor  of  a  newspaper  is  both  civilly  and  criminally  responsible  for 
whatever  appears  in  its  columns,  although  the  publication  may 
have  been  made  without  his  knowledge  and  in  his  absence.  For 
he  must  be  taken  to  have  ordered  his  servants  to  print  and  publish 
whatever  the  editor  might  send  them  for  that  purpose.  The 
proprietor  trusts  to  the  discretion  of  the  editor  to  exclude  all  that  is 
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libellous ;  if  the  editor  fails  in  this  daty,  still  the  paper  and  all  its 
contents  will  be  printed  and  published  by  the  proprietor's  servants 
by  virtue  of  his  general  orders.  So,  if  a  master-printer  has  con- 
tracted to  print  a  magazine,  he  will  be  liable  for  any  libel  that  may 
appear  in  any  number  printed  at  his  office.  So,  every  bookseller 
must  be  taken  to  have  told  his  shopmen  to  sell  whatever  books  or 
pamphlets  are  in  his  shop  for  sale ;  if  any  one  contain  libellous 
matter,  the  bookseller  is  {priind  facie  at  all  events)  liable  for  its 
publication  by  his  servant  by  reason  of  such  general  instructions. 
But  where  a  master  employs  a  clerk  or  manager  to  conduct  his 
general  business  correspondence,  and  he  thinks  it  is  to  the  interest 
of  his  master  to  insert  libellous  words  in  his  master's  letters,  the 
master  will  be  liable.  {Citizens^  Life  Assurance  Co.,  Ltd,  v.  Brown, 
(1904)  A. C. 428;  73  L.J.P.C.  102;  90L,T.789;  20 Times L.R. 497.) 

Although  the  master  has  not  authorised  the  act  of 
the  servant,  still  if  it  was  done  for  his  benefit  and  on  his 
behalf,  he  may  subsequently  ratify  it.  Omnis  ratihabitio 
priori  mandato  a^quiparatur.  But  *4n  order  that  there 
may  be  a  valid  ratification,  there  must  be  both  a  knowledge 
of  the  fact  to  be  ratified  and  an  intention  to  ratify  it  J* 
(Per  Keating,  J.,  in  Edwards  v.  London  £  N.  W.  By.  Co., 
L.  R.  6  C.  P.  449.)  The  master  must  do  something  more 
than  merely  stand  by  and  let  the  servant  act.  Non- 
intervention is  not  ratification.  (Moon  v.  Towers,  (1860) 
8  C.  B.  N.  S.  611 ;  Weston  v.  Beeman  and  another,  (1857)  27 
L.  J.  Ex.  57.) 

lU/astrations. 

At  a  meeting  of  a  board  of  guardians,  at  which  reporters  were  present,  the 
chairman  made  a  statement  reflecting  on  the  pLuntiff,  and  added,  **I  am  glad 
gentlemen  of  the  Press  are  in  the  room  and  I  hope  they  will  take  notice  of  it ; 
publicity  should  be  given  to  the  matter."  A  report  accordingly  appeared  in 
two  local  papers.  Held,  by  the  majority  of  the  Exchequer  Chamber  (three 
judges  against  two)  that  there  was  some  evidence  to  go  to  the  jury  that  the 
defendant  had  expressly  authorised  the  publication  of  the  alleged  libel  in  the 

newspapers. 

Parkea  v.  PrescoU  and  another,  L.  B.  4  Ex.  169 ;  38  L.  J.  Ex.  lOd  ; 

17W.  B.  773;  20  L.  T.  637. 
See  also  Clay  v.  People,  8«  HI.  147. 

Tarpley  v.  Blahey,  2  Bing.  N.  0.  437 ;  2  Scott,  642 ;  1  Hodges,  414  ; 
7  0.  &  P.  395. 
The  defendant's  daughter,  a  minor,  was  authorised  to  make  out  his  bills  and 
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write  his  general  basiness  letters ;  she  chose  to  insert  libeUouje  matter  in  one 
letter.  The  father  was  held  not  liable  for  the  wrongful  act  of  his  daughter,  in 
the  absence  of  any  direct  instructions. 

Harding  v.  Greening,  (1817)  8  Taunt.  42;  1  Moore,  477 ;  Holt,  N.  P. 
531. 
But  it  may  be  doubted  whether  this  case  would  be  upheld  at  the  present  day. 
See  Citizetn*  Life  Assurance  Co.,  Ltd.  t.  Brown,  (1904)  A.  C.  423 ;  73 
L.  J.  P.  C.  102  ;  90  L.  T.  739 ;  20  Times  L.  E.  497. 
Moyes  regularly  printed  Firuer's  Magazine;   but  had  nothing  to  do  with 
preparing  the  illustrations.    One  number  contained  a  libellous  lithographic 
picture.    Moyes  was  held  liable  for  this  picture  (though  he  had  never  seen  it) 
because  it  was  referred  to  in  a  part  of  the  accompanying  letterpress,  which  had 
been  printed  by  his  seryants.    The  editor  was  of  course  liable  also. 

WatU  V.  Fraser  and  Moyes,  7  C.  &  P.  369 ;  7  A.  &  E.  223 ;  1  Jur. 
671 ;  1  M.  &  Bob.  449;  2  N.  &  P.  157;  W.  W.  &  D.  451. 
The  proprietor  of  a  newspaper  will  be  held  liable  for  an  accidental  slip  made 
by  his  printer's  man  in  setting  up  the  type. 

Shepheard  v.  Whitaker,  L.  R.  10  0.  P.  502  ;  32  L.  T.  402. 
And  for  a  libellous  advertisement  inserted  by  the  editor  without  his  knowledge. 
HarHsoti  v.  Pearce,  I  P.  &  F.  567 ;  32  L.  T.  (Old  S.)  298. 
Morrison  v.  Bitchie  <fc  Co.,  (1902)  4  F.  645  (Ct.  of  Sess.),  ante,  p.  7. 
The  proprietor  of  a  newspaper  in  America  on  going  away  for  a  holiday 
expressly  instructed  his  acting  editor  to  publish  nothing  exceptional,  personal 
or  abusive,  and  warned  him  especially  to  scan  very  particularly  any  article 
brought  in  by  B.,  who  was  known  to  be  a  ** smart"  writer.    The  editor  per- 
mitted an  article  of  B.'s  to  appear  which  contained  libellous  matter.    The 
proprietor  was  held  liable,  though  the  publication  was  made  in  his  absence  and 
without  his  knowledge. 

Dunn  V.  Hall,  1  Carter  (Indiana),  345 ;  1  Smith,  288. 
JTi//v. -Bmtiett,  4  Sand.  (New  York)  120. 
Curtis  V.  Mussey,  6  Gray  (72  Mass.),  261. 
Andres  v.  WtUs,  7  Johns.  (New  York)  260. 

A  master  or  principal  is  criminally  liable  for  any  libel 
published  by  his  servant  or  agent  with  his  authority  or 
consent.  At  common  law  he  was  criminally  liable  for  such 
libel,  even  although  he  had  no  knowledge  of  it,  if  his  ser- 
vant was  acting  in  pursuance  of  general  orders.  Whenever 
an  employer  was  civilly  liable  for  a  libel  published  by  his 
servants,  he  was,  before  Lord  Campbell's  Act,  criminally 
liable  also.  But  now  by  sect.  7  of  that  Act  (6  &  7  Vict, 
c.  96),  it  is  enacted  **  that  whensoever,  upon  the  trial  of 
any  indictment  or  information  for  the  publication  of  a  libel, 
under  the  plea  of  '  Not  Guilty,'  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of  publication 
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against  the  defendant  by .  the  act  of  any  other  person 
by  his  authority,  it  shall  be  competent  to  such  defendant  to 
prove  that  such  publication  was  made  without  his  authority, 
consent,  or  knowledge,  and  that  the  said  publication  did  not 
arise  from  want  of  due  care  or  caution  on  his  part."  Hence 
the  proprietor  of  a  newspaper  is  no  longer  criminally  liable 
for  a  libel  which  has  appeared  in  it  without  his  knowledge 
or  consent,  merely  because  he  has  given  the  editor  a 
general  authority  to  insert  what  he  thinks  fit  therein.  (jR. 
V.  Holbrooh  and  others,  3  Q.  B.  D.  60 ;  47  L.  J.  Q.  B.  35 ; 
4  Q,  B.  D.  42;  48  L.  J.  Q.  B.  113.) 

Illustrations. 

The  defendant  kept  a  pamphlet  shop ;  she  was  sick  and  upstairs  in  bed :  a  libel 
was  brought  into  the  shop  without  her  knowledge,  and  subsequently  sold  by  her ' 
servant  on  her  account    She  was  held  criminally  liable  for  the  act  of  her  servant, 
on  the  ground  that  *  *  the  law  presumes  that  the  master  is  acquainted  with  what  his 
servant  does  in  the  course  of  his  business." 

B,  V.  Doddy  2  Sees.  Cas.  33. 

Nutt's  Case,  Fitzg.  47 ;  1  Bamaid.  K.  B.  306. 
[But  I  doubt  if  later  judges  would  have  been  quite  so  strict :  the  sickness  up- 
stairs would  surely  have  been  held  an  excuse,  even  ]before  the  6  &  7  Vict.  c.  96, 
8.  7,  became  law.    See 

B.  V.  Ahnon,  6  Burr.  2686.] 
A  libel  was  published  in  a  London  newspaper.  The  Morning  Journal,  At  the 
time  of  publication,  Mr.  Gutch,  one  of  the  proprietors,  was  aVay  ill  in  Wor- 
cestershire, in  no  way  interfering  with  the  conduct  of  the  paper,  which  was 
managed  entirely  by  Alexander.  Lord  Tenterden  directed  the  jury  to  find  Gutch 
guilty,  on  the  ground  that  it  was  with  his  capital  that  the  paper  was  carried  on, 
that  he  derived  profit  from  its  sale,  and  that  he  had  selected  the  editor  who  had 
actually  inserted  the  libel.  Lord  Tenterden  the  next  day  admitted  (p.  438)  that 
some  possible  case  might  occur  in  which  the  propiietor  of  a  newspaper  night  be 
held  not  criminally  answerable  for  a  libel  which  had  appeared  in  it.  Gutch  was 
convicted,  but  subsequently  discharged  on  his  own  recognizances. 

Ji.  v.  Qatchy  Fishery  and  AlescandeTy  Moo.  &  Mai.  433. 

Ji,  V.  Walter,  3  Esp,  21. 

And  see  Attorney -Qeneral  v.  Siddon,  1  Cr.  &  J.  220. 
The  defendant  told  the  editor  of  a  newspaper  several  good  stories  against  the 
£ev.  J.  £.,  and  asked  him  to  **  Show  Mr.  K.  up ; "  and  the  editor  subsequently 
published  the  substance  of  them  in  the  paper,  and  the  defendant  read  it  and 
expressed  his  approval ;  this  was  held  a  publication  by  the  defendant,  although 
t}ie  editor  knew  of  the  facts  from  other  quarters  as  well. 

jB.  v.  Cooper,  8  Q.  B.  633 ;  15  L.  J.  Q.  B.  206. 
The  defendants  were  the  proprietors  of  the  Portsmouth  Times  and  Naval  Qazette  : 
each  of  them  managed  a  different  department  of  the  newspaper,  but  the  duty  of 
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editing  what  was  called  the  literary  department  was  left  by  them  entirely  to  an 
editor  whom  they  had  appointed,  named  Green.  A  libel  was  inserted  in  the  paper 
by  Green  without  the  express  authority,  consent,  or  knowledge  of  the  defendants. 
At  the  trial  of  a  criminal  information  the  judge  directed  a  verdict  of  guilty  against 
the  defendants.  Held,  by  Gockburu,  G.  J.,  and  Lush,  J.,  that  there  must  be  a  new 
trial;  for  upon  the  true  construction  of  6  &  7  Vict.  c.  96,  s.  7,  the  libel  was 
published  without  the  defendants*  authority,  consent,  or  knowledge,  and  it  was  a 
question  for  the  jury  whether  the  publication  arose  from  any  want  of  due  care  and 
caution  on  their  part:  by  Mellor,  J.,  dissenting,  that  the  defendants,  haying  for 
their  own  benefit  employed  an  editor  to  manage  a  particular  department  of  the 
newspaper,  and  given  him  full  direction  as  to  the  articles  to  be  inserted  in  it, 
must  be  taken  to  have  consented  to  the  publication  of  the  libel  by  him ;  that, 
6  &  7  Yict.  c.  96,  s.  7,  had  no  application  to  the  facts  proved,  and  that  the  case 
was  properly  withdrawn  from  the  jury. 

B.  V.  Holbrook  and  otfiers,  3  Q.  B.  D.  60 ;  47  L.  J.  Q.  B.  85  ;  26  W.  E. 
144;  37  L.  T.  530;  13  Gox,  G.  G.  650. 
On  the  new  trial  Green  was  called  as  a  witness,  and  stated  that  he  had  general 
authority  to  conduct  the  paper,  that  the  defendants  left  it  entirely  to  his  discre- 
tion to  insert  what  he  pleased,  and  that  he  had  allowed  the  letter  complained  of  to 
appear  in  the  paper  without  the  knowledge  or  express  authority  of  the  defendants, 
one  of  whom  was  absent  from  Portsmouth  at  the  time.  The  jury  found  all  the 
defendants  guilty.  On  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence,  and  of  misdirection,  Jield  (by  Gockbum,  G.J.,  and  Lush,  J., 
Mellor,  J.,  still  dissenting),  that  the  general  authority  given  to  the  editor  was  not 
per  M  evidence  that  the  defendants  had  authorised  or  consented  to  the  publication 
of  the  libel,  within  the  meaning  of  6  &  7  Yict.  c.  96,  s.  7,  and  that  as  the  learned 
judge  at  the  trial  had  summed  up  in  terms  which  might  have  led  the  jury  to 
suppose  that  it  was,  and  the  jury  had  apparently  given  their  veixlict  on  that 
footing,  there  must  be  another  new  trial. 

li.  V.  Holbrooh  and  others,  4  Q.  B.  D.  42 ;  48  L.  J.  Q.  B.  1 13 ;  27  W.  R 
313  ;  39  L.  T.  536;  14  Gox,  G.  0.  185. 
The  prosecutor,  Mr.  John  Howard,  Clerk  of  the  Peace  for  the  borough  of  Ports- 
mouth, died  shortly  afterwards,  so  the  proceedings  dropped,  and  no  thiitl  trial  ever 
took  place. 

And  see  R.  v.  Bradlaugh  and  others,  15  Cox,  G.  C.  217,  ante,  p.  443. 

B.  V.  Ramsey  and  Fooie,  15  Gox,  G.  G.  231. 
The  liability  of  a  candidate  at  a  parliamentary  election  for  false  statements 
made  and  published  by  his  agents  in  relation  to  the  personal  character  or  conduct 
of  his  opponent  is  very  clearly  defined  by 

Sect.  4  of  the  58  &  59  Yict.  c.  40. 

See  Borough  of  Sunderland  Election  Petition,  (1896)  5  0*M.  &  H.  53 ; 
ante,  p.  409. 

10.  Partrw's. 

Partners  could  always  jointly  sue  for  a  libel  defamatory 
of  the  firm.  {Ward  and  another  v.  Smithy  6  Bing.  749 ; 
4  C.  &  P.  302 ;  Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  637.) 
But  in  such  an  action  no  damages  could  formerly  have 
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been  given  for  any  private  injury  thereby  caused  to  any 
individual  partner;  nor  for  the  injury  to  the  feelings  of 
each  member  of  the  firm.  Only  joint  damages  could  be 
recovered  in  the  joint  action  ;  for  the  basis  of  such  action 
was  the  injury  to  their  joint  trade.  {Hay thorn  v.  Lawson, 
3  C.  &  P.  196  ;  Robinson  v.  Marchant,  7  Q.  B.  918  ;  15  L.  J. 
Q.  B.  134.)  But  now,  by  virtue  of  Order  XVIII.  r.  6, 
*'  claims  by  plaintiffs  jointly  may  be  joined  with  claims  by 
them  or  any  of  them  separately  against  the  same  de- 
fendant." (And  see  Order  XVI.  r.  1.)  Hence  it  is  no 
longer  necessary  to  bring  two  actions  for  the  same  words. 
Each  individual  partner  who  is  named  on  the  writ  can 
recover  separate  damages  for  any  special  injury  done  to 
himself,  the  firm  at  the  same  time  recovering  their  joint 
damages. 

If  a  partner  in  conducting  the  business  of  a  firm  causes  a 
libel  to  be  published,  the  firm  will  be  liable  as  well  as  the 
individual  partner.  So,  if  any  agent  or  servant  of  the  firm 
defames  anyone  by  the  express  direction  of  the  firm,  or  in 
accordance  with  the  general  orders  given  by  the  firm  for 
the  conduct  of  their  business ;  antCy  p.  546.  But  if  there 
be  any  doubt  as  to  the  liability  of  the  firm,  it  is  always 
safer  to  join  the  indi\ddual  partner  or  agent  or  servant  as  a 
co-defendant  with  the  firm.     (See  Order  XVI.  rr.  4,  7.) 

Illustrations. 

If  one  partner  be  libeUed  in  his  private  capacity  he  cannot  recover  for  any 
special  damage  which  has  resulted  to  the  business  of  the  firm.    All  the  partners 
should  sue  for  that  jointly.    They  may  now  do  so  in  the  same  action. 
Solomons  and  others  v.  Medex,  1  Stark.  191* 

Bobinson  v.  MarcJuint,  7  a  B.  918;  16  L.  J.  a  B.  134 ;  10  Jur.  156. 
Cook  and  another  y.  Batchellor,  3  Bos.  &  Pul.  150. 
Maitland  and  others  v.  Qoldney  and  another,  2  East,  426t, 
Similarly,  if  the  firm  be  libelled  as  a  body,  they  cannot  jointly  recover  for 
any  private  injury  to  a  single  partner;  though  that  partner  may  now  recover  his 
individual  damages  in  the  same  action. 

Hay  thorn  v.  iMWSon,  3  G.  &  F.  196. 

Le  Fanu  v.  Makolmson,  1  H.  L.  0.  637 ;    13  L.  T.  (Old  S.)  61  ;  8 
Ir.  L.  B.  41S. 
But  if  insolvency  be  imputed  to  one  member  of  the  firm*  this  is  a  reflection  on 
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the  credit  of  the  firm  as  well :  therefore  either  he,  or  the  firm,  or  both  may  sue, 
each  for  their  own  damages. 

HarrUmi  v.  Bemiigtony  8  C.  &  P.  708. 

Forster  and  others  v.  Laweofn,  3  Bing.  452 ;  11  Moore,  360. 
But  if  one  partner  be  defamed  as  to  his  private  life,  the  conduct  of  the  firm 
not  being  attacked  dii*ectly  or  indirectly,  nor  any  special  damage  resulting 
to  them  from  the  defendant's  words,  then  the  individual  partner  must  sue  alone. 


11.  Corporations  and  Companies. 

A  corporation  or  company  may  sue  for  any  words  which 
affect  its  property,  or  injure  its  trade  or  business  (South 
Helton  Coal  Co.,  Ltd.  v.  North-Eastern  News  Association^  Ltd.^ 
(1894)  1  Q.  B.  133 ;  63  L.  J.  Q.  B.  293  ;  42  W.  R.  322 ;  69 
L.  T.  844  ;  9  R.  240).  Whether  it  can  sue  for  words  which 
merely  aifect  its  honour  or  dignity  is  not  clear ;  it  has  been 
doubted  whether  a  corporation  has  a  reputation  apart  from 
its  property  or  trade  (Mayor ,  dcc.^  of  Manchester  v,  Williams^ 
(1891)  1  Q.  B.  94 ;  60  L.  J.  Q.  B.  23 ;  39  W.  R.  302 ;  63 
L.  T.  805.  But  see  South  Hetton  Coal  Co.,  Ltd.  v.  North- 
Eastern  Netvs  Association,  Ltd.,  suprd).  But  it  clearly  cannot 
sue  for  any  words  which  are  a  libel  or  slander,  not  on  it, 
but  on  its  members  individually  (unless  special  damage  has 
thereby  been  caused  to  it,  ante,  p.  645).  Nor  can  it  bring 
an  action  in  respect  of  any  words  which  impute  to  it  conduct 
of  which  a  corporation  physically  cannot  be  guilty.  A  corpo- 
ration ''could  not  sue  in  respect  of  an  imputation  of  murder, 
or  incest,  or  adultery,  because  it  could  not  commit  those 
crimes.  Nor  could  it  sue  in  respect  of  a  charge  of  corruption ; 
for  a  corporation  cannot  be  guilty  of  corruption,  although  the 
individuals  composing  it  may  be.''  (Per  Pollock,  C.B.,  4 
H.&  N.  90 ;  and  Lopes,  L.J.,  (1894)  1  Q.  B.  at  p.  141.) 

The  law  is  the  same  with  regard  to  unincorporated  trading 
companies,  which  may  sue  for  libel  in  the  manner  directed 
by  the  special  Act  creating  them,  or  any  statute  applicable  to 
them.  ( Williams  v.  Beaumont,  10  Bing.  260 ;  3  M.  &  Scott,  705.) 

Corporations  and  companies  may  maintain  actions  for 
slander  of  their  title,  whether  the  slander  be  uttered  by 
one  of  their  own  members  or  by  a  stranger.     {Metropolitan 
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Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87 ;  28  L.  J.  Ex.  201 ; 
5  Jur.  N.  8.  226 ;  7  W.  K  265 ;  32  L.  T.  (Old  S.)  281 ; 
Trenton  Insurance  Co.  v.  Pernne,  3  Zab,  (New  Jersey)  402.) 

A  corporation  will  be  liable  to  an  action  for  a  libel 
published  by  its  servants  or  agents,  whenever  such  pub- 
lication comes  within  the  scope  of  the  general  duties  of 
such  servants  or  agents,  or  whenever  the  corporation 
has  expressly  authorised  or  directed  such  publication. 
(See  ante.  Master  and  Servant,  p.  545  ;  Yarborough  v.  Bank  of 
England,  16  East,  6  ;  R.  v.  City  of  London,  E.  B.  &  E.  122,  n.; 
Latimer  v.  Western  Morning  News  Co,,  25  L.  T.  44  ;  Abrath  v. 
North-Eastern  Ry.  Co.,  11  App.  Gas.  253,  254 ;  55  L.  J.  Q.  B. 
460 ;  55  L.  T.  65,  66.  And  in  America,  Aldrich  v.  Press 
Printing  Co.,  9  Min.  133;  Johnson  v.  St.  Louis  Dispatch  Co.f 
65  Missouri,  539 ;  2  M.  App.  R.  565  ;  27  Amer.  R.  293.) 

It  has  now  been  decided  that  a  corporation  may  be 
rendered  liable  for  words  published  on  a  privileged  occa- 
sion, by  proving  malice  in  its  servant  who  published  them, 
provided  the  servant  was  acting  within  the  scope  of  his 
employment.  {Citizens'  Life  Assurance  Co.,  Ltd.  v.  Brown, 
(1904)  A.  C.  423 ;  73  L.  J.  P.  C.  102 ;  90  L.  T.  739 ;  20 
Times  L.  R.  497.)  This  was  formerly  much  doubted  (see 
the  remarks  of  Lord  Campbell,  C.J.,  in  E.  B.  &  E.  at  p.  121 ; 
27  L.  J.  Q.  B.  at  p.  231,  and  of  Lord  Bramwell  in  Abrath  v. 
North-Eastern  Ry.  Co.,  11  App.  Gas.  253,  254). 

A  corporation  can  be  indicted  for  libel  and  fined.  (Per 
Lord  Blackburn  in  Pharmaceutical  Society  v.  London  and 
Provincial  Supply  Association,  5  App.  Gas.  869,  870 ;  49  L.  J. 
Q.  B.  742  ;  28  W.  R.  960  ;  43  L.  T.  389  ;  dissenting  from  the 
remarks  of  Bramwell,  L.J.,  in  the  Gourt  below,  5  Q.  B.  D. 
313  ;   49  L.  J.  Q.  B.  338  ;  28  W.  R.  608  ;  42  L.  T.  569.) 

Illmtrations. 

A  joint-stock  company,  incorporated  under  the  19  &  20  Vict.  c.  47,  may  sue 
in  its  own  corporate  name  for  words  imputing  to  it  insolvency,  dishonesty,  and 
mismanagement  of  its  affairs,  and  this  although  the  defendant  be  one  of  its  own 
shareholders. 

Metropolitan  Omnibus  Co.  v.  Hawkina^  (1859)  4  II.  &  N.  87 ;  28  L.  J. 
Ex.  201 ;  5  Jur.  N.  S.  226 ;  7  W^  E.  265  ;  32  L.  T.  (Old  S.)  281. 
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Where,  before  the  19  &  20  Vict.  c.  47,  a  joint-stock  insurance  company,  though 
not  incorporated,  was  authorised  by  statute  to  sue  in  the  name  of  its  chairman,  it 
was  held  that  the  chairman  might  bring  an  action  for  a  libel  which  attacked  the 
mode  in  which  the  company  carried  on  its  business. 

Willianu  v.  Beaumont,  (1833)  10  Bing.  260 ;  3  M.  &  Scott,  705. 
An  action  of  libel  will  lie  at  the  suit  of  an  incorporated  trading  company  in 
respect  of  a  libel  calculated  to  injure  its  reputation  in  the  way  of  its  business 
without  proof  of  special  damage.    Hence,  where  the  defendants  published  a 
sensational  article,  headed,  '*  The  Homes  of  the  Pitmen,"  giving  an  exaggerated 
description  of  the  sanitary  condition  of  a  large  number  of  cottages  let  by  an 
incorporated  colliery  to  their  workmen,  it  was  held  that  the  colliery  could  sue. 
South  Hetion  Coal  Co,,  Ltd.  y.  North^Eastern  News  Aasociaiion,  Ltd.y 
(1894)  1  a  B.  133 ;  63  L.  J.  Q.  B.  293 ;  42  W.  B.  322 ;  69  L.  T. 
844  ;  9  K  240. 
But  where  the  defendant  published  in  a  newspaper  a  letter  asserting  that 
bribery  and  corruption  existed  in  **  two,  if  not  three  departments  of  our  Man- 
chester City  Council,*'  a  Divisional  Court  held  that  these  words  were  only  a  libel 
on  the  individual  members  or  officials  of  the  coimcil,  and  that  therefore  the 
corporation  itself  could  not  sue. 

Mayor,  d:c.,  of  Manchester  v.  TTiKmww,  (1891)  1  Q.  B.  94 ;  60  L.  J.  Q.  B. 
23 ;  39  W.  E.  302 ;  63  L.  T.  805 ;  54  J.  P.  712. 
A  railway  company  was  held  liable  for  transmitting  a  telegram  to  the  effect 
that  the  plaintiffs*^bank  had  stopped  payment. 

Whitfield  and  others  v.  South  Eastern  Railway  Co.,  (1858)  E.  B.  &  K 
115 ;  27  L.  J.  Q.  B.  229;  4  Jur.  N.  S.  688. 
Fitzpatrick  was  the  superintendent  of  a  life  assurance  company.  He  sent  to 
several  persons  insured  in  the  company  a  circular  libelling  the  plaintiff,  who  had 
formerly  been  in  its  employ,  but  who  was  now  canvassing  for  a  rival  company. 
Fitzpatrick  wrote  this  circular  in  the  interests  of  his  company  and  in  answer  to 
attacks  made  upon  it  by  the  plaintiff ;  but  it  contained  statements  which  he 
knew  to  be  imtrue.  The  jury  found  that  '^  Fitzpatrick  was  acting  in  pub- 
lishing the  libel  within  the  scope  of  his  employment  and  in  the  course  of  his 
employment."  Verdict  for  the  plaintiff  for  650/.  damages.  On  appeal,  the 
Judicial  Committee  of  the  Privy  Council  held  that  although  the  occasion  was 
privileged,  and  although  Fitzpatrick  had  no  actual  authority,  express  or 
implied,  to  write  the  libel,  still  the  company  was  liable  if  in  so  doing  he  was 
acting  in  the  course  of  his  employment. 

Citizens'  Life  Assurance  Co.,  Ltd.  v.  Brown,  (1904)  A.  C.  423  ;  73 
L.  J.  P.  C.  102;  90  L.  T.  739;  20  Times  L.  R.  497. 


12.  Trade  Unions. 

It  has  now  been  decided  that  a  trade  union,  though  not  a 
corporation,  may  be  sued  whether  it  be  registered  or 
unregistered.  {Taf  Vale  By.  Co.  v.  Amalgamated  Society  of 
Bailway  Servants,  (1901)  A.  C.  426 ;  70  L.  J.  K.  B.  906  ; 
60  W.  R.  44  ;  85  L.  T.  147.)     An  action  may  even  be  brought 
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against  it  by  one  of  its  own  members  (Howden  v.  Yorkshire 
Miners'  Association,  (1903)  1  K.  B.  808 ;  72  L.  J.  K.  B.  176 ; 
88  L.  T.  134).  Hence,  if  a  trade  union  publishes  a  libel 
its  funds  will  be  available  to  compensate  the  person  defamed 
(Unakei-  v.  Pilcher  and  others,  (1901)  70  L.  J.  K.  B.  396 ; 
49  W.  K.  413 ;  84  L.  T.  421 ;  17  Times  L.  E.  256,  ante, 
p.  543).  If  it  publishes  a  black  list  it  may  be  restrained 
by  injunction.  {Trollope  dt  Sons  v.  London  Building  Trades 
Federation,  (1895)  72  L.  T.  342 ;  11  Times  L.  R.  228,  280 ; 
Same  v.  Same,  (1896)  12  Times  L.  R.  373;  Newton  v. 
Amalgamated  Musicians*  Union,  (1896)  12  Times  L.  R.  623.) 
If  the  funds  of  a  trade  union  be  vested  in  trustees,  and 
an  action  for  libel  or  slander  be  brought  against  the  trade 
union,  the  trustees  should  be  joined  as  defendants,  so  that 
the  funds  may  be  made  liable  for  damages.  {Taff  Vale  Ry.  Co* 
V.  Amalgamated  Society  of  Bailway  Servants,  supra ;  Glamorgan 
Coal  Co.  V.  South  Wales  Miners'  Federation,  (1903)  2  K.  B. 
-545 ;  72  L.  J.  K.  B.  893 ;  89  L.  T.  393.) 


PART    II. 

PRACTICE,   PROCEDURE,  AND   EVIDENCE 

IN  CIVIL  CASES. 


CHAPTEK  XXII. 


LAUNCHING   THE   ACTION. 


An  action  of  libel  or  slander  should  not  be  lightly  undertaken  ;  it 
is  a  dangerous  experiment ;  many  a  plaintiff,  even  though  nominally 
successful,  has  bitterly  regretted  that  he  ever  issued  his  writ.  Every- 
one who  proposes  to  bring  an  action  of  defamation  should  remember 
that  he  is  about  to  stake  his  reputation  on  the  event  of  a  lawsuit,  and 
to  invite  the  public  to  be  spectators  of  the  issue.  No  step,  therefore, 
should  be  taken  in  hot  haste.  There  are  many  matters  which  require 
careful  consideration  before  an  action  is  commenced. 

Considerations  before  Writ. 

First,  is  it  clear  that  the  plaintiff  is  the  person  defamed  ?  Libels 
are  often  couched  in  guarded  language,  so  that  none  but  the  initiated 
can  tell  to  whom  they  refer.  Thus,  if  the  libel  be  on  '^  a  certain 
vicar,"  no  individual  vicar  should  sue,  unless  by  other  passages  in  the 
libel  he  is  unmistakably  identified ;  otherwise  he  will  be  ''  putting 
the  cap  on  his  own  head."  It  is  not  enough  that  one  or  two  of  the 
plaintiff's  dearest  friends  feel  convinced  that  he  is  the  person 
aimed  at ;  he  should  not  sue  unless  his  acquaintances  generally 
have  reasonably  arrived  at  the  same  conclusion. 

Next,  is  the  charge,  or  any  part  of  it,  true  ?  If  so,  the  plaintiff^ 
by  bringing  an  action,  takes  the  surest  method  of  advertising  his 
own  disgrace.  When  once  the  action  is  brought  and  a  justification 
pleaded,  no  honourable  compromise  can  be  effected ;  the  matter  must 
be  fought  out  to  the  bitter  end ;  and  every  detail  will  become  matter 
of ''  town  talk."    It  would  be  better,  therefore,  for  such  a  plaintiff  to 
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affect  an  indifference  which  he  does  not  feel,  and  treat  the  libel  as 
"beneath  contempt." 

And  even  if  the  charge  itself  be  false,  still,  if  the  plaintiff  has 
been  at  all  to  blame  in  the  matter,  he  will  be  wise  not  to  bring  an 
action.  He  should  consider  whether  he  has  not  by  his  own  conduct 
brought  the  libel  or  slander  on  himself.  Sometimes  it  is  a  defence 
to  an  action  that  the  plaintiff  challenged  or  invited  the  defendant's 
attack  {ante,  p.  277) ;  and  in  every  case  the  defendant  may  show  in 
mitigation  of  damages  the  provocation  given  by  the  plaintiff  {ante 
p.  874).  A  man  who  has  commenced  a  newspaper  controversy 
comes  with  a  very  bad  grace  to  the  law  courts  for  assistance  against 
too  powerful  an  adversary.  If  both  parties  are  to  blame,  the  result 
of  the  trial  is  generally : — ^Damages,  one  farthing ;  each  party  to 
pay  his  own  costs.  Whenever  the  plaintiff's  conduct,  though  not 
morally  reprehensible,  has  yet  been  indiscreet  or  unbecoming,  or 
such  as  would  naturally  lead  people  to  make  unkind  remarks,  it  will 
be  better  for  him  not  to  sue  (see  Davis  v.  Duncan,  L.  B.  9  C.  P.  896 ; 
a7ite,  p.  207 ;  and  Harnett  v.  Vise  and  wife,  5  Ex.  D.  807 ;  ante, 
p.  415).  He  will  have  to  be  cross-examined  in  open  court,  and 
every  admission  wrung  from  him  will  be  published  in  all  the  county 
papers ;  the  blackest  motives  will  be  imputed  to  him,  and  the  worst 
possible  construction  be  put  upon  his  conduct.  And  although  the 
verdict  be  ultimately  in  the  plaintiff's  favour,  many  of  his  acquaint- 
ances to  their  dying  day  will  remember  with  pleasure  what  a  sorry 
figure  he  cut  in  the  box. 

And  wholly  apart  from  the  above  considerations.  Is  it  worth  while 
to  bring  an  action  ?  Is  the  matter  sufficiently  serious  ?  A  man 
does  not  advance  either  his  dignity  or  his  reputation  by  showing 
himself  too  sensitive  to  calumny.  People  will  think  that  he  is 
eager  for  litigation,  because  he  knows  that  his  character  cannot 
stand  the  least  wear  and  tear.  This  remark  applies  especially  to 
actions  of  slander.  It  is  not  wise  to  inquire  too  curiously  what 
others  say  of  us  behind  our  backs.  The  slander  is  only  heard  by 
few ;  it  will  soon  be  forgotten ;  whereas  if  you  bring  an  action,  it 
will  be  disseminated  throughout  the  country,  and  recorded  in  a 
permanent  shape. 

Still,  it  may  be  a  man's  duty  to  take  proceedings,  if  the  charge 
made  against  him  be  really  serious.  But  even  in  cases  of  libel, 
it  is  better  to  exhaust  every  other  method  first.  If  the  libel  has 
appeared  in  a  newspaper,  the  person  defamed  should  write  to  the 
editor  a  calm  and  dignified  letter,  avoiding  all  "  smart  writing,"  and 
indulging  in  no  tu  quoqae.    This  will  probably  bring  an  apology 
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from  the  writer  of  the  libel.  And  a  prompt  apology  and  retractation 
of  the  charge  is  always  worth  more  to  a  plaintiff  than  any  amomit 
of  damages.  If,  however,  no  apology  comes,  bat  another  libel  worse 
than  the  first,  the  plaintiff's  position  is  improved  thereby ;  for  the 
defendant's  persistence  in  the  charge  after  the  explanation  afforded 
is  evidence  of  malice,  entitling  the  plaintiff  to  heavier  damages. 

Next,  before  issuing  a  writ,  the  plaintiff  should  make  sure  what 
were  the  defendant's  exact  words.  He  should  obtain  possession 
of  the  original  libel,  if  he  possibly  can ;  if  he  cannot,  he  should 
get  an  accurate  copy,  and  serve  the  person  who  holds  the  original 
with  a  notice  to  preserve  it  carefully  till  the  trial.  With  slanders* 
there  is  often  more  difficulty.  What  has  reached  the  plaintiff's 
ears  may  be  a  highly-exaggerated  version  of  what  the  defendant 
actually  said.  The  plaintiff  is  usually  the  last  person  who  hears 
the  charge  against  him;  and  it  has  probably  grown  on  each 
repetition ;  words  not  actionable  per  se  are  frequently  converted  into 
actionable  words  in  the  intermediate  process.  The  person  slandered 
should,  therefore,  take  a  friend  with  him  (who  will  make  a  good 
witness)  and  go  and  ask  the  alleged  slanderer: — ''Is  it  true  that 
you  have  been  saying  this  of  me  ?  "  If  he  denies  that  he  ever  said 
so,  as  is  very  possible,  appear  at  all  events  to  believe  him,  and 
bring  no  action ;  if  he  confesses  that  he  did  say  so,  but  has  since 
discovered  he  was  mistaken,  get  him  to  write  you  a  letter  acknow- 
ledging his  error,  to  show  anyone  if  necessary,  and  then  forgive 
him.  If,  however,  he  admits  that  he  said  so  and  reiterates  the 
charge,  then  you  are  provided  by  anticipation  with  the  best  possible 
evidence  of  publication — an  admission  by  the  defendant.  See  the 
remarks  of  Lord  Denman  in  Griffiths  v.  Letvis,  7  Q.  B.  61 ;  14 
L.  J.  Q.  B.  199 ;  9  Jur.  370  (ante,  p.  278). 

As  soon  as  it  is  clear  what  is  the  precise  charge  made  by  the 
defendant,  the  next  question  will  be : — Are  the  words  actionable  ? 
On  this  point  the  plaintiff  should  take  legal  advice  ;  see  Chapters  II., 
III.,  and  IV.,  ante,  pp.  16 — 108.  If  the  words  are  not  actionable 
without  special  damage,  the  plaintiff  must  wait  for  some  damage  to 
accrue  before  commencing  his  action. 

Parties. 

Next  the  plaintiff  must  consider  who  are  the  proper  parties  to  be 
named  on  the  writ.  There  may  be  parties  who  must  be  joined ; 
there  may  be  others  whom  he  may  join  or  not  at  his  pleasure. 
The  plaintiff  should,  therefore,  before  issuing  his  writ,  determine 


PARTIES .  569 

who  are  the  proper  plaintiffs  and  who  are  the  proper  defendants  in 
his  action.  He  mast  also  consider  whether  any  of  the  proposed 
parties  is  incapable  of  suing  or  being  sued  in  an  action  for  defama- 
tion. This  subject  is  dealt  with  under  the  ''Law  of  Persons  "  (see 
Chapter  XXI.,  antCy  p.  529).  A  Master  may  at  any  stage  of  the  pro- 
ceedings order  that  the  names  of  any  parties  improperly  joined, 
whether  as  plaintiffs  or  defendants,  be  struck  out,  and  that  the 
names  of  any  parties  who  ought  to  have  been  joined  be  added 
(Order  XYI.  r.  11).  But  any  amendment  of  this  kind  always 
involves  trouble,  expense,  and  delay. 

Several  Plaintiffs. 

As  a  rule  there  is  only  one  plaintiff  in  an  action  for  defamation. 
If  two  or  more  persons  are  libelled  or  slandered,  even  by  the  same 
publication,  each  of  them  must  bring  a  separate  action,  unless 
their  causes  of  action  arise  out  of  the  same  transaction  or  series  of 
transactions,  and  involve  some  common  question  of  law  or  fact. 

Order  XVI.  r.  1,  was  amended  in  1896,  and  now  runs  as  follows : 
'^  All  persons  may  be  joined  in  one  action  as  plaintiffs,  in  whom 
any  right  to  relief  in  respect  of  or  arising  out  of  the  same  trans- 
action or  series  of  transactions  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative,  where  if  such  persons  brought 
separate  actions  any  common  question  of  law  or  fact  would  arise ; 
provided  that,  if  upon  the  application  of  any  defendant  it  shall 
appear  that  such  joinder  may  embarrass  or  delay  the  trial  of  the 
action,  the  Court  or  a  judge  may  order  separate  trials,  or  make 
such  other  order  as  may  be  expedient,  and  judgment  may  be  given 
for  such  one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled 
to  relief,  for  such  relief  as  he  or  they  may  be  entitled  to,  without 
any  amendment.  But  the  defendant,  though  unsuccessful,  shall 
be  entitled  to  his  costs  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitled  to  relief,  unless  the  Court  or  a  judge  in 
disposing  of  the  costs  shall  otherwise  direct." 

There  is  a  little  difficulty  in  applying  the  language  of  this  rule, 
as  it  now  stands,  to  actions  of  libel  and  slander.  In  such  actions 
the  right  to  relief  arises  out  of  a  publication  by  the  defendant. 
Hence  it  is  submitted  that  the  words  ''  the  same  transaction  "  mean 
''  the  same  publication,"  and  not  that  the  words  complained  of  refer 
to  the  same  transaction  or  series  of  transactions. 

Hence,  if  two  or  more  persons  who  occupy  some  position  of  joint 
responsibility  known  to  the  law  (e.^.,  partners  in  a  firm,  co-owners 


560  PRACTICE  AND  EVIDENCE, 

of  property,  executors  of  the  same  will,  trustees  of  the  same  settle- 
ment, members  of  the  same  corporation)  be  charged  collectively  with 
some  joint  misconduct  or  neglect  of  duty,  this  is  a  joint  imputation 
on  them  all  as  a  body,  and  all  can  join  as  co-plaintiffs  in  one  action 
if  they  wish.  And  generally,  if  A.  and  B.  be  both  defamed  by  the 
same  libel  or  slander,  and  if  some  common  question  of  law  or  fact 
would  arise  in  each  action,  should  they  sue  separately,  A.  and  B. 
can  join  as  co-plaintiffs  on  one  writ.  But  if  the  same  defendant 
defames  A.  on  one  occasion  and  B.  on  another,  A.  and  B.  cannot 
join  as  co-plaintiffs,  although  the  charges  made  against  them  may 
be  **  historically  connected  '* ;  for  their  respective  rights  to  relief  do 
not  arise  out  of  the  same  publication.  Unless  the  case  falls  within 
the  precise  words  of  Order  XVI.  r.  1,  the  old  rule  of  law  applies 
that  no  action  can  be  maintained  jointly  by  two  plaintiffs  where  the 
wrong  done  to  one  is  no  wrong  to  the  other  {Barratt  and  Hodsoll  v. 
Collins,  (1825)  10  Moore,  446),  and  each  plaintiff  must  issue  a 
separate  writ. 

Illustrations, 

Where  trustees  were  libelled  as  a  body  in  respect  of  some  act  done  by  them 
collectiyely  in  the  performance  of  their  duties,  it  was  held  that  they  might  all 
join  in  one  action. 

Booth  and  others  v.  Briscof,  (1877)  2  Q.  B.  D.  496 ;  25  W.  R  838. 
So  two  co-proprietors  of  a  newspaper  may  sue  jointly  for  a  libel  on  their  paper. 

Bussell  and  another  v.  WehsUr,  (1874)  23  W.  R.  69. 
But    where    the  female  defendant  uttered  several    separate   and   distinct 
slanders,  of  which  some  imputed  that  Mrs.  Sandes  had  been  guilty  of  larceny, 
while  the  others  imputed  larceny  to  her  daughter,  it  was  held  that  the  mother 
and  daughter  must  bring  separate  actions. 

Sandes  and  another  y.  Wildsmith  and  anotfieTf  (1893)  1  Q.  B.  771 ; 
62  L.  J.  Q.  B.  404 ;  69  L.  T.  387. 

Several  Defendants. 

As  a  rule  there  can  be  only  one  defendant  in  an  action  of 
slander,  viz. :  the  person  whose  lips  uttered  the  words  complained 
of.  If,  however,  the  plaintiff  can  show  that  A.  instructed  B.  to  utter 
the  slander  sued  on,  the  slander  becomes  a  joint  tort,  and  A.  and  B. 
can  be  made  defendants  in  the  same  action. 

Where  special  damage  is  essential  to  the  cause  of  action,  the 
plaintiff  should  be  careful  to  sue  only  that  person  whose  utterance 
of  the  slander  actually  caused  the  special  damage.  He  should  not 
sue  the  originator  of  the  falsehood,  if  his  utterance  of  it  has  produced 
no  direct  injury  to  the  plaintiff. 
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With  a  libel,  however,  the  case  is  different.  Whenever  more 
persons  than  one  are  concerned  in  the  same  publication,  the 
plaintiff  may  sue  all  or  any  of  them  in  the  same  action.  Thus, 
where  the  libel  has  appeared  in  a  newspaper,  he  can  always  join  as 
defendants  in  the  same  action  the  proprietor,  the  editor,  the  printer, 
and  the  publisher,  or  so  mstny  of  them  as  he  thinks  fit.  But  where 
there  are  two  distinct  and  separate  publications,  even  of  the  same 
libel,  one  by  A.  and  the  other  by  B.,  separate  actions  must  be 
brought.  (See  Sadler  v.  Ot.  W.  Ry.  Co.,  (1896)  A.  C.  450 ;  65  L.  J. 
Q.  B.  462;  45  W.  R.  51 ;  74  L.  T.  561.)  The  plaintiff  is  not  now, 
and  never  was,  obliged  to  join  as  a  defendant  every  person  who  was 
liable.  He  may,  if  he  prefer,  sue  only  one  or  two;  and  the 
liability  of  the  others  will  be  no  defence  for  those  sued,  and  will 
not  mitigate  the  damages  recoverable.  {Ante,  p.  871.)  But  the 
judgment  against  these  is  a  bar  to  any  subsequent  action  on  the 
same  publication  against  anyone  else  who  was  jointly  liable  with 
them ;  for  all  persons  engaged  in  a  common  wrongful  act  are  liable 
jointly  and  severally  for  the  consequent  damage.  (Go.  Lit.  282  a ; 
1  Wms.  Saund.  291  f ;  Sutton  v.  Clarke,  6  Taunt.  29.)  The  non- 
joinder of  a  defendant  in  an  action  of  tort  never  was  any  ground 
of  objection  ;  the  present  defendant  could  not  plead  either  in  abate- 
ment or  in  bar  that  another  joint  wrong-doer  had  not  been  made  a 
co-defendant.  (Mitchell  v.  Tarbutt  and  others,  5  T.  R.  649 ;  AnseU 
V.  Waterhouse,  6  M.  &  S.  885.)  So,  too,  the  misjoinder  of  one 
defendant  will  not  avail  the  others ;  it  will  only  entitle  the  defen- 
dant misjoined  to  a  verdict  in  his  favour.  {Morrow  v.  Belcher  and 
others,  4  B.  &  G.  704 ;  Oovett  v.  Radnidge  and  others,  8  East,  62  ; 
Bretherton  and  others  v.  Wood,  8  B.  <&  B.  54.)  But  the  plaintiff 
will  have  to  pay  the  costs  of  the  defendant  who  proves  not  liable, 
unless  such  defendant  has  colluded  with  the  other  defendant  found 
to  be  liable,  or  has  otherwise  been  guilty  of  misconduct.  Hence 
the  plaintiff  should  be  careful  not  to  join  any  defendant  who  is  not 
liable  for  the  publication  sued  on. 

The  plaintiff  can  only  bring  one  action  in  respect  of  the  same 
publication ;  he  cannot  recover  twice  over  from  different  defendants 
the  same  damages  for  the  same  injury.  He  may  sue  one  or  more 
or  all  of  the  joint  publishers  in  his  one  action,  at  his  election ;  but 
as  soon  as  he  recovers  judgment  in  the  first  action,  everyone  else 
who  was  jointly  liable  is  released.  No  second  action  can  be  brought 
on  that  publication  against  anyone  who  might  have  been  sued  in 
the  first  action,  but  was  not  {Broivn  v.  Wootton,  Gro.  Jac.  78 ;  Yelv. 
67 ;   Moo.  762 ;  Duke  of  Brunswick  v.  Pepper,  2   G.  &  K.  688 ; 

o.L.s.  oo 


562  FBACTICE  AND  EVIDENCE. 

Bnnamead  v.  HaiTismi,  L.  B.  7  C.  P.  547 ;  41  L.  J.  C.  P.  190 ;  20 
W.  B.  784 ;  27  L.  T.  99) ;  even  though  the  plaintiff  was  not  then 
aware  that  such  other  person  was  liable.  {Munster  v.  Cox^  10 
App.  Cas.  680  ;  56  L.  J.  Q.  B.  108 ;  84  W.  B.  461 ;  58  L.  T.  474.) 

In  cases  where  a  libel  has  been  written  or  printed  by  one  man  at  the 
direction  of  another,  it  is  often  wise  to  sue  the  person  who  actually 
wrote  or  printed  the  libel,  as  well  as  his  master  or  employer.  For, 
if  this  be  done,  although  the  plaintiff  may  fail  to  prove  agency  at 
the  trial,  he  will  yet  be  entitled  to  judgment  against  the  writer  or 
printer. 

Where  a  libel  has  appeared  in  a  newspaper,  the  person  defamed 
can,  as  we  have  seen,  sue  the  proprietor,  the  editor,  the  printer, 
and  the  publisher,  or  any  one  or  more  of  them.  If  the  action 
be  originally  brought  against  the  publisher  only,  a  Master  at 
chambers  will  subsequently,  on  proper  terms,  join  the  proprietor 
as  a  co-defendant.  {Edtvard  v.  Lowther,  45  L.  J.  C.  P.  417;  24 
W.  B.  434 ;  84  L.  T.  255.)  The  plaintiff,  however,  generally  and 
naturally  prefers  to  sue  the  author.  Hence  his  solicitor  frequently 
writes  to  the  editor  of  the  paper  before  issuing  the  writ,  demanding 
the  writer's  name  and  address.  This  information  the  editor  will, 
as  a  rule,  refuse  to  give.  Editors  generally  regard  it  as  a  point  of 
honour  not  to  disclose  the  name  of  any  contributor.  In  Hibbins  v. 
Lee,  11  L.  T.  541,  Gockbum,  G.J.,  expressed  his  opinion  that  an 
editor  ought  always  to  give  up  the  name  of  the  writer  where  the 
libel  is  not  confined  to  public  matters,  but  reflects  on  the  private 
character  of  the  plaintiff.  '^  At  all  events,  if  he  does  not  choose  to 
do  BO,  he  must  be  content  to  stand  in  the  shoes  of  the  writer,  and 
to  take  the  consequences."  On  the  other  hand,  in  Harle  v.  CatheraU 
and  others,  14  L.  T.  802,  Martin,  B.,  said,  "When  a  man  went  to 
an  editor  to  ask  for  the  name  of  an  anonymous  correspondent,  no 
blame  attached  to  the  editor  for  refusing  to  give  the  name.  Indeed, 
an  editor  would  almost  be  mad  to  do  so.  He  should  blame  no 
editor  for  so  refusing."  If  the  plaintiff  be  met  with  such  a  refusal, 
he  must  be  content  to  sue  the  proprietor  of  the  paper,  who  generally 
obtains  an  indemnity  from  the  writer.  And  the  plaintiff  cannot, 
in  such  action,  compel  the  proprietor  to  produce  the  original  manu- 
script so  that  he  may  recognise  the  handwriting.  {British  cmd 
Foreign  Contract  Co.  v.  Wright,  82  W.  B.  418 ;  Hope  v.  Brash,  (1897)  2 
Q.  B.  188 ;  66  L.  J.  Q.  B.  658 ;  45  W.  B.  659 ;  76  L.  T.  823,  post, 
p.  607.)  Nor  can  he,  in  the  absence  of  special  circumstances, 
interrogate  the  proprietor  or  editor  as  to  the  name  of  the  author. 
(Hennessy  v.  Wright  (No.  2),  24  Q.  B.  D.  445,  n. ;  86  W.  B.  879 ; 
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Gibson  v.  EvanSy  28  Q.  B.  D.  884 ;  68  L.  J.  Q.  B.  612 ;  61  L.  T. 
888.)  The  printer  of  a  libel,  on  the  other  hand,  will  generally  dis- 
close the  name  of  his  employer ;  there  is  no  reason  why  he  should 
not ;  and  see  the  statute  89  Geo.  III.  c.  79,  s.  29,  which  provides 
that  the  printer  must  for  six  calendar  months  carefully  preserve  at 
least  one  copy  of  each  paper  printed  by  him,  and  write  thereon  the 
name  and  address  of  the  person  who  employed  and  paid  him  to 
print  it.  (See  ante,  p.  12.)  As  to  election  placards,  see  46  &  47 
Vict.  c.  51,  s.  18. 

Joinder  oj  Causes  of  Action. 

The  Judicature  Act  permits  a  plaintiff  to  join  on  one  writ  any 
number  of  causes  of  action,  provided  they  be  all  between  the  same 
parties.  But  as  a  rule,  in  cases  of  libel  and  slander,  the  plaintiff 
should  not  avail  himself  of  this  power.  Defamation  is  a  matter  sui 
generis,  and  it  would  be  imprudent  to  complicate  the  issue  by  joining 
irrelevant  claims.  Any  number  of  libels  or  slanders  published  by 
the  same  defendant  of  the  same  plaintiff  may  be  and  ought  to  be 
included  in  the  same  action.  So  may  a  claim  for  malicious  prose- 
cution, or  wrongful  dismissal,  or  even  assault,  between  the  same 
parties  ;  but  such  joinder  would  only  be  advisable  if  all  such  causes 
of  action  arose  out  of  the  same  circumstances,  and  would  be 
substantiated  by  the  same  witnesses  as  the  claim  for  libel  or 
slander. 

A  claim  by  a  plaintiff  A.  cannot  be  joined  with  a  separate  claim 
by  a  plaintiff  B.  even  against  the  same  defendant,  unless  the  case 
falls  within  Order  XYI.  r.  1,  as  to  which  see  ante,  p.  559.  A  claim 
for  libel  or  slander  by  a  plaintiff  against  one  defendant  X.  can  never 
be  joined  with  a  separate  claim  by  the  same  plaintiff  against  another 
defendant  Y.  (Thompson  v.  London  County  Council,  (1899)  1  Q.  B. 
840;  68  L.  J.  Q.  B.  625;  47  W.  E.  488;  80  L.  T.  512),  as 
Order  XVI.  r.  1,  applies  only  to  plaintiffs,  and  the  wide  words  of 
Order  XVI.  r.  4,  have  been  narrowed  down  by  the  decision  of  the 
House  of  Lords  in  Sadler  v.  Gt.  W.  By.  Co.,  (1896)  A.  C.  450 ;  65 
L.  J.  Q.  B.  462 ;  45  W.  B.  51 ;  74  L.  T.  561,  A  fortiori  a  cause  of 
action  by  A.  against  X.  cannot  be  joined  with  a  separate  cause  of 
action  by  B.  against  T. 

Special  provision  has  been  made  for  cases  of  husband  and  wife, 
and  for  persons  jointly  interested.  Before  the  Judicature  Act  if  a 
wife  was  libelled  or  slandered  and  the  husband  sustained  special 
damage  in  consequence,  two  actions  had  to  be  brought,  one  by  the 
husband  and  wife  jointly  for  the  injury  to  her  reputation,  and  a 
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second  by  the  husband  alone  to  recover  the  special  damage  which 
he  had  personally  sustained.  (See  ante,  p.  580.)  But  now  by 
Order  XVIII.  r.  4,  claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately.  Again, 
before  the  Judicature  Act  if  a  firm  was  libelled  and  one  partner 
suffered  separate  special  damage  he  had  to  bring  a  separate  action 
for  this  special  damage ;  he  could  not  recover  it  in  an  action  brought 
by  the  firm,  although  in  that  action  he  was  a  necessary  plaintiff.  (See 
ante,  p.  551.)  But  now  by  Order  XVIII.  r.  6,  "  claims  by  plaintiffs 
jointly  may  be  joined  with  claims  by  them,  or  any  of  them, 
separately  against  the  same  defendant." 

It  should  however  be  remembered  that  this  rule  applies  only  to 
plaintiffs.  There  is  no  rule  enabling  a  claim  against  defendants 
jointly  to  be  joined  with  a  claim  against  them  or  any  of  them 
separately.  Hence  if  two  or  more  persons  be  sued  for  jointly 
publishing  a  libel,  or  for  conspiracy  to  libel,  claims  cannot  be  joined 
against  one  or  more  of  them  separately  for  other  libels  or  slanders. 
{Ooicer  V.  Covldridge,  (1898)  1  Q.  B.  348 ;  67  L.  J.  Q.  B.  251 ;  46 
W.  E.  214 ;  77  L.  T.  707 ;  Pope  v.  Haivtrey  and  another,  (1901)  85 
L.  T.  268 ;  17  Tunes  L.  E.  717.) 

All  the  above  cases,  are  subject  to  rr.  1,  8,  9,  of  Order  XVIII., 
which  provide  that  if  a  plaintiff  unites  in  the  same  action  several 
causes  of  action  which  cannot  be  conveniently  tried  or  disposed 
of  together,  a  master  or  district  regiskar,  on  the  application  of 
the  defendant,  may  order  any  of  such  causes  of  action  to  be 
excluded,  and  consequential  amendments  to  be  made. 

lUustration. 

The  plaintiff  was  engaged  byH.  to  act  at  a  theatre,  of  which  D.  was  lessee  and 
manager.  In  an  action  brought  by  him  against  H.  and  D.  in  respect  of  an 
alleged  slander  spoken  by  one  defendant  on  one  occasion  and  by  the  other 
defendant  on  another  occasion,  and  also  in  respect  of  an  alleged  conspiracy 
between  them  wrongfully  to  dismiss  him  from  his  employment:  Held,  that 
these  claims  could  not  be  joined  in  one  action. 

Pope  V.  Hatvtrey  and  another,  (1901)  85  L.  T.  263 ;  17  Times  L.  B. 

717. 
Overruling  Dessilla  v.  Schunck  &  Co,  and  Fds  <fc  Co,,  W.N.  1880,  p.  96. 

Jurisdiction, 

The  next  question  is,  has  the  Court  which  the  plaintiff  wishes 
to  select,  jurisdiction  over  his  cause  of  action.  Want  of  juris- 
diction may  arise  from  two  distinct  causes,  (i)  The  Court  may 
have  no  power  to  try  that  class  of  action,     (ii)  The  defendant 
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may  be  outside  the  geographical  area  over  which  the  Court  can 
exercise  its  powers. 

(i)  Choice  of  Court 

The  County  Court  has  no  jurisdiction  in  actions  of  libel  or 
slander,  except  by  consent  of  both  parties  (County  Courts  Act, 
1888  (51  &  52  Yict.  c.  48),  ss.  56,  64) ;  although  an  action  com- 
menced in  the  High  Court  may  subsequently  be  remitted  to  the 
County  Court  under  s.  66  of  that  Act.     (See  poaty  p.  575.) 

Many  inferior  Courts  of  Eecord,  such  as  the  Mayor's  Court, 
London,  Liverpool  Court  of  Passage,  the  Salford  Hundred  Court 
and  the  Tolzey  Court  of  Bristol,  can  try  actions  of  libel  or  slander. 
But  in  the  absence  of  any  express  statutory  provision  to  the 
contrary,  it  is  necessary  that  the  whole  cause  of  action  should 
arise  within  the  limits  of  the  territorial  jurisdiction  of  such 
inferior  Court.  Hence,  if  the  words  be  actionable  per  se,  they 
must  be  published  within  the  territorial  jurisdiction ;  if  they  are 
not  actionable  without  proof  of  special  damage,  both  the  publi- 
cation and  the  accrual  of  special  damage  must  take  place  within 
the  limits  of  such  jurisdiction.  (Littleboy  v.  Wright,  1  Lev.  69 ; 
1  Sid.  95.)  A  letter  is  deemed  to  be  published  both  where  it  is 
posted  and  where  it  is  received  and  opened.  (B.  v.  Burdett,  4 
B.  &  Aid.  95.) 

The  High  Court  of  Justice  has  jurisdiction  over  all  libels  and 
slanders  published  within  its  territorial  jurisdiction;  and  also 
over  all  libels  and  slanders  published  abroad,  provided  pro- 
ceedings either  civil  or  criminal  can  be  taken  for  the  publication 
of  such  words  in  the  country  in  which  they  were  published. 
(Machado  v.  Fantes,  (1897)  2  Q.  B.  231 ;  66  L.  J.  Q.  B.  542 ;  46  W.  E. 
565 ;  76  L.  T.  588 ;  Carr  v.  Fracis  Times  dk  Co.,  (1902)  A.  C. 
176 ;  71  L.  J.  K.  B.  861 ;  50  W.  K.  257 ;  85  L.  T.  144.)  The 
writ  should  be  issued  in  the  King's  Bench  Division;  Although 
the  Chancery  Division  has  jurisdiction  to  hear  a  case  of  libel 
or  slander,  such  an  action  is  rarely  tried  there,  as  no  cases  are 
tried  in  that  Division  with  a  jury.  An  injunction  can  be  obtained 
as  readily  in  one  Division  as  the  other. 

If  the  defendant  be  an  undergraduate  resident  within  the  Uni- 
versity of  Oxford  or  Cambridge,  he  must  be  sued  in  the  University 
Court,  although  the  plaintiff  be  in  no  way  connected  with  the 
University  or  resident  within  its  limits,  and  although  the  libels 
complained  of  appeared  in  several  London  new  spapers.  {Ginnett  v. 
Whittingham,  16  Q.  B.  D.  761 ;  55  L.  J.  Q.  B.  409  ;  84  W.  R.  565.) 
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(ii)  Service  of  Writ  oiU  of  Jurisdiction. 

In  actions  in  the  High  Court  there  remains  the  farther  question. 
Is  the  proposed  defendant  within  jurisdiction  so  that  he  can  b^ 
served  with  the  process  of  the  Court  ?  If  he  is,  it  does  not  matter 
whether  he  is  a  British  subject  or  an  alien.  But  if  he  is  not,  leave 
must  be  obtained  from  a  judge  of  the  High  Court  to  serve  the  writ, 
or  notice  of  it,  out  of  jurisdiction.  Such  leave  must  be  applied  for 
before  the  writ  is  issued  ;  and  it  will  only  be  granted  in  the  casea 
specified  under  Order  XI.,  which  forms  a  complete  and  exhaustive 
code  upon  this  subject.  (In  re  Eager y  Eager  v.  Johnstone ^  22  Ch» 
D.  86  ;  52  L.  J.  Ch.  56  ;  81  W.  B.  83 ;  47  L.  T.  685.) 

This  Order  greatly  limits  the  powers  formerly  possessed  by  the 
Court ;  it  practically  prevents  any  action  being  brought  here  for 
damages  for  any  libel  or  slander  published  abroad,  and  also  for  any 
libel  or  slander  published  here  by  a  person  ordinarily  resident 
abroad,  unless  he  happens  to  come  to  England,  so  that  personal 
service  can  be  effected.  And  if  the  words  be  spoken  out  of  juris- 
diction, the  fact  that  they  incidentally  affect  property  within  juris- 
diction is  not  sufScient  to  bring  the  case  within  Order  XI.  (Casey  v* 
Amott,  2  C.  P.  D.  24  ;  46  L.  J.  C.  P.  8  ;  25  W.  E.  46 ;  85  L.  T.  424.) 

If  two  or  more  persons  carry  on  business  together  in  partnership 
within  the  jurisdiction  under  a  firm  name,  they  may,  by  virtue  of 
Order  XLYIIIa.  r.  1,  be  sued  here  under  that  firm  name  without 
leave,  although  all  the  partners  reside  out  of  jurisdiction.  (Worcester 
Banking  Co.  v.  Firbank,  Pauling  Jt  Co.,  (1894)  1  Q.  B.  784 ;  68  L.  J. 
Q.  B.  542 ;  Maclver  v.  Bums,  (1895)  2  Ch.  680 ;  64  L.  J.  Ch.  681.) 
But  if  one  man  carries  on  business  within  jurisdiction,  whether 
in  his  own  name  or  under  any  other  style  or  firm,  he  cannot  be 
sued  here  if  he  reside  abroad.  (Field  v.  Bennett,  56  L.  J.  Q.  B.  89  ; 
De  Bemales  v.  New  York  Herald,  (1898)  2  Q.  B.  97,  n. ;  62  L.  J. 
Q.  B.  885 ;  41  W.  E.  481 ;  68  L.  T.  658 ;  De  Bernales  v.  Bennett, 
(1894)  10  Times  L.  E.  419.)  A  foreign  company  may  be  sued  here 
if  it  carries  on  business  so  as  to  be  resident  within  the  jurisdiction 
(La  Bourgogne,  (1899)  A.  C.  431 ;  68  L.  J.  P.  104 ;  80  L.  T.  845> 
8  Asp.  M.  C.  550) ;  but  the  mere  fact  that  it  has  a  branch  office  in 
this  country  will  not  entitle  a  plaintiff  to  serve  a  writ  at  the  branch 
office.  (Jones  v.  Scottish  Accident  Insurance  Co.,  Limited,  17  Q.  B.  D. 
421 ;  55  L.  J.  Q.  B.  415  ;  55  L.  T.  218 ;  O'Connor  v.  Star  Newspaper 
Co.,  Limited,  80  L.  E.  Ir.  1.)  And  there  can  be  no  substituted  service 
of  a  writ  in  an  action  in  which  there  cannot  in  law  be  personal 
service.     (Field  v.  Bennett,  56  L.  J.  Q.  B.  89 ;  Wilding  v.  Bean,  (1891) 
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lQ.B.100;60L.J.Q.B.10;89W.E.40;64L.T.41;c7ayv.i?iiAf, 
(1898)  1 Q.  B.  12 ;  66  L.  J.  Q.  B.  868  ;  46  W.  E.  84  ;  77  L.  T.  885.) 

In  actions  of  libel  or  slander  leave  will  only  be  granted  under 
Order  XI.  if  the  case  falls  within  one  or  other  of  clauses  (c),  (f), 
(g),  of  r.  1  of  that  Order.  The  plaintiff  may  obtain  leave 
under  Order  XI.  r.  1  (f)  if  he  adds  a  claim  for  an  injunction  on 
his  writ  {Tozier  and  wife  v.  Hawkins,  16  Q.  B.  D.  650,  680 ;  55  L.  J. 
Q.  B.  152;  84  W.  B.  228),  provided  that  the  judge  is  satisfied  that 
the  claim  for  an  injunction  is  made  in  good  faith.  And  it 
has  been  held  that  it  is  not  necessary  that  he  should  ask  for  an 
injunction  only;  he  may  claim  other  relief  as  well.  {Lislxm- 
Berlyn  Gold  Fields,  Limited  v.  Heddle,  52  L.  T.  796.)  But  the  judge 
at  chambers,  when  granting  leave  to  serve  the  writ  out  of  jurisdiction^ 
may,  if  he  think  fit,  limit  the  plaintiff  to  that  portion  of  his  claim 
in  respect  of  which  it  shall  appear  at  the  trial  that  the  writ  could 
have  been  properly  served  out  of  jurisdiction.  {Thomas  v.  Duchess 
Dowager  of  HamUton,  17  Q.  B.  D.  592 ;  55  L.  J.  Q.  B.  655 ;  86 
W.  B.  22  ;  65  L.  T.  219,  885.)  As  to  clause  (g),  where  the  writ  has 
already  been  daly  served  on  a  defendant  within  jurisdiction,  leave 
will  be  given  in  a  proper  case  to  serve  another  defendant  who  is 
outside  jurisdiction,  provided  he  be  a  necessary  and  proper  party  to 
the  action.  (Croft  v.  King,  (1898)  1  Q.  B.  419  ;  62  L.  J.  Q.  B.  242 ; 
41  W.  R.  894 ;  68  L.  T.  296 ;  WiUiams  v.  Cartwright  and  others, 
(1895)  1  Q.  B.  142 ;  64  L.  J.  Q.  B.  92  ;  48  W.  R.  145  ;  71  L.  T.  834 ; 
Chance  v.  Beveridge  and  Freeman's  Jotimal,  (1895)  11  Times  L.  R. 
628 ;  Joynt  v.  M'Crum,  (1899)  1  Ir.  R.  217.)  The  Court  will,  in  a 
proper  case,  give  leave  for  the  issue  of  a  concurrent  writ  for  service 
out  of  jurisdiction,  although  the  original  writ  was  issued  for  service 
within  jurisdiction.  (Smalpage  v.  Tonge,  17  Q.  B.  D.  644 ;  55  L.  J. 
Q.  B.  518 ;  84  W.  R.  768  ;  55  L.  T.  44.) 

Statutes  of  Limitation. 

It  is  seldom  that  a  plaintiff  in  an  action  of  defamation  allows  his 
remedy  to  be  barred  by  lapse  of  time.  He  is  generally  too  eager  to 
commence  proceedings,  and  will  not  wait  till  his  special  damage  has 
fully  accrued.  (See  Ingram  v.  Lawson,  6  Bing.  N.  C.  212  ;  8  Scott, 
471 ;  9  C.  &  P.  826 ;  4  Jur.  151 ;  Goslin  v.  CoiTy,  7  M.  &  Gr.  842 ; 
8  Scott,  N.  R.  21.)  Still,  the  Duke  of  Brunswick  waited  nearly 
eighteen  years ;  it  may  be  as  well,  therefore,  to  state  that  an  action 
of  slander  for  words  actionable  per  se  must  be  brought  **  within  two 
years  next  after  the  words  spoken,  and  not  after  "  (21  Jac.  I.  c.  16, 
8.  8)9  and  that  an  action  for  libel  mu&t  be  brought  *'  within  six 
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years  next  after  the  cause  of  such  action,"  i.e.,  from  the  date  of 
publication.  Whenever  the  words  are  actionable  only  by  reason  of 
special  damage,  the  time  does  not  begin  to  run  till  the  damage  has 
actually  been  sustained.  {Saunders  v.  Edwards,  1  Sid.  95  ;  1  Eeble, 
889 ;  Sir  T.  Raym.  61 ;  Littleboy  v.  Wright,  1  Lev.  69  ;  1  Sid.  96 ; 
Barley  Main  Colliery  Co,  v.  Mitchell,  11  App.  Gas.  127  ;  55  L.  J.  Q.  B. 
529 ;  54  L.  T.  882.)  And  then  the  plaintiff  has  six  years  within 
which  to  sue  and  not  merely  two,  for  as  the  case  is  taken  out  of  the 
clause  "  within  two  years  next  after  the  words  spoken/'  it  must  fall 
within  the  general  clause  as  to  actions  on  the  case.  {Saunders  v. 
Edwards,  supra.)  In  all  other  cases  time  runs  from  the  date  of 
publication ;  unless  the  plaintiff  be  then  an  infant  or  a  lunatic  or 
the  defendant  be  beyond  the  seas,  when  time  begins  to  run  from 
the  infant  coming  of  age,  or  the  lunatic  becoming  of  sane  memory, 
or  the  defendant  returning  from  beyond  the  seas.  (21  Jac.  I.  c.  16, 
8.7;  4  &  5  Anne,  c.  8  (al.  c.  16),  s.  19 ;  8  &  4  Will.  IV.  c.  42,  s.  7  ; 
19  &  20  Vict.  c.  97,  ss.  10,  12.)  But  if  once  such  disability  be 
removed  and  the  time  begin  to  run,  nothing  afterwards  can  stop  it. 

A  still  shorter  period  of  limitation  exists  in  cases  to  which  the 
Public  Authorities  Protection  Act,  1898  (56  &  57  Vict.  c.  61),  applies. 
If  an  action  be  brought  against  **  any  person  "  for  any  defamatory 
words  published  *'  in  pursuance  or  execution  or  intended  execution 
of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,"  the 
action  must  be  commenced  '*  within  six  months  next  after  the  act 
complained  of,  or  in  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof."  (See  Reid  v. 
Blisland  School  Board,  (1901)  17  Times  L.  R.  626;  Carey  v.  Metropoli- 
tan Borough  of  Bermondsey,  (1903)  20  Times  L.  R.  2.)  But  it  would 
seem  that  an  individual  member  of  a  public  authority  has  no  such  pro- 
tection if  an  action  be  brought  against  him  in  respect  of  words  spoken 
in  the  intended  execution  of  his  duty.  {Royal  Aquxirium  v.  ParHnson, 
(1892)  1  Q.  B.  481 ;  61  L.  J.  Q.  B.  409  ;  40  W.  K.  450 ;  66  L.  T.  518.) 

But  the  publication  relied  on  to  oust  the  statute  need  not  be  the 
original  or  substantial  publication.  Thus,  if  any  agent  of  the  plain- 
tiff can  induce  the  defendant  to  sell  him  an  old  copy  of  the  libel, 
published  many  years  ago,  such  second  publication,  although  con- 
trived by  the  plaintiff  for  the  very  purpose,  will  be  sufficient  to 
disprove  the  plea  of  the  Statute  of  Limitations.  And  that  plea 
being  once  ousted,  the  jury  will  not  be  confined,  it  is  said,  to  that 
single  publication  within  the  six  years  but  may  take  all  the  circum- 
stances into  their  consideration.  {Duke  of  Bitcnsivick  v.  Harmcr, 
14  Q.  B.  185  ;  19  L.  J.  Q.  B.  20 ;  14  Jur.  110 ;  8  C.  &  K.  10.) 
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Former  Proceedings. 

That  a  previous  action  has  ah-eady  been  brought  and  damages 
Tecovered  against  the  same  defendant  for  the  same  words  is  a  bar  to 
■any  subsequent  action  even  although  fresh  damage  has  since  arisen 
therefrom.  For  the  jury  in  the  former  action  must  be  taken  to  have 
assessed  the  damages  once  for  all ;  and  the  probability  or  possibility 
lihat  this  subsequent  damage  would  follow  should  have  been  sub- 
mitted to  their  consideration  then.  Whether  this  is  so,  when  the 
words  are  not  actionable  in  themselves,  may  be  doubted.  (See  antCy 
p.  862.)  Lord  Blackburn  unfortunately  differed  from  Lord  Bramwell 
on  this  point  in  DarUy  Main  CoUiery  v.  Mitchell  (11  App.  Gas.  127 ; 
55  L.  J.  Q.  B.  529 ;  54  L.  T.  882).  And  though  the  point  has  since 
been  discussed  it  cannot  be  regarded  as  decided.  (See  Ci'umhie  v. 
Wcdhend  Local  Board,  (1891)  1  Q.  B.  503  ;  60  L.  J.  Q.  B.  892 ;  64 
L.  T.  490.)  If  the  prior  action  was  unsuccessful,  this  will  also  be 
a  bar  to  the  action. 

It  must  be  clear  that  the  cause  of  action  is  the  same  in  both  cases. 
Where  in  the  first  action  the  plaintiff  sued  for  words  imputing  a 
felony,  and  in  the  second  for  words  spoken  of  the  plaintiff  in  the 
way  of  his  trade,  the  Court  held  that  recovery  in  the  first  action  was 
no  bar  to  the  second.  (WadsivoHh  v.  Bentley,  28  L.  J.  Q.  B.  8 ;  17 
Jur.  1077  ;  L.  &  M.  208.)  But  where  a  plaintiff  brought  an  action 
•on  certain  passages  in  a  pamphlet  which  he  alleged  to  contain 
libellous  charges  against  himself,  and  failed,  he  was  not  allowed  to 
bring  a  second  action  against  the  same  defendants  for  other  passages 
in  the  same  pamphlet  which  expressed  the  same  charges  in  other 
language.  {MacDougall  v.  Knight,  25  Q.  B.  D.  1 ;  59  L.  J.  Q.  B.  517 ; 
58  W.  E.  558 ;  68  L.  T.  43.  And  see  Montgomery  v.  Russell,  (1894) 
11  Times  L.  R.  112  ;  LeMesurier  v.  Ferguson  and  another,  (1908)  20 
Times  L.  R.  32.) 

So,  too,  a  previous  recovery  against  another  person  may  be  a  bar 
4o  the  present  action,  if  the  former  defendant  was  jointly  concerned 
with  the  present  defendant  in  the  very  publication  now  sued  on. 
Thus,  if  A.  and  B.  be  in  partnership,  either  as  printers  or  publishers 
•of^a  newspaper,  a  previous  judgment  recovered  against  A.  will  be  a 
bar  to  any  action  against  B.  for  the  same  libel,  even  though  the 
judgment  in  the  prior  action  has  been  fruitless.  {Brown  v.  Wootton, 
Cvo.  Jac.  78  ;  Yelv.  67 ;  Moo.  762;  King  v.  Hoare,  18  M.  &  W.  494,  504 ; 
Duke  of  Bmnsu'ick  v.  Pepper,  2  G.  &  K.  688  ;  Brinsmead  v.  Ham- 
^on,  L.  R.  7  G.  P.  547 ;  41  L.  J.  G.  P.  190 ;  20  W.  R.  784 ;  27  L.  T. 
S9 ;  Munster  v.  Cox,  10  App.  Gas.  680 ;  58  L.  T.  474.)     For  both 
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ought  to  have  been  sued  jointly  in  the  first  action.  Where  two  are 
severally  liable,  judgment  against  one  is  no  bar  to  an  action  against 
the  other.  Thus,  a  previous  judgment  against  the  proprietor  of  & 
newspaper,  even  though  satisfied,  is  no  bar  to  an  action  for  th& 
same  libel  against  the  author.  (Frescoe  v.  May,  2  F.  &  F.  128.> 
A  fortiori,  the  fact  that  damages  had  been  recovered  against  one  news- 
paper is  no  bar  to  an  action  against  another  newspaper  which  has- 
published  the  same  libel ;  although  the  defendant  may  give  evidence 
of  such  previous  recovery  in  mitigation  of  damages,  by  virtue  of 
sect.  6  of  the  Law  of  Libel  Amendment  Act,  1888,  ante,  p.  872. 
In  America,  it  seems,  no  judgment  against  another  will  be  a  bar^ 
unless  it  be  satisfied.  {Lovejoy  v.  Murray,  8  Wallace  (Supr.  Ct.)  1 ; 
Thomas  v.  Rumsey,  6  Johns.  (N.  Y.)  26 ;  Brown  v.  Hirley,  5  Upper 
Canada  Q.  B.  Eep.  (Old  S.)  784  ;  Breslin  v.  Peck,  88  Hun  (45  N.  Y. 
Supr.  Ct.),  628.) 

That  former  criminal  proceedings  have  been  taken  by  way  of 
indictment  for  the  same  libel  is  no  bar  to  an  action,  whether  the- 
prisoner  was  acquitted  or  convicted  (Peacock  v.  Reynal,  2  Brownlow 
&  Goldesborough,  161 ;  16  M.  &  W.  825,  n.) ;  but  it  is  inadvisable 
to  bring  such  an  action  in  either  case,  except  under  very  special 
circumstances.  If  the  former  criminal  proceedings  were  taken 
by  way  of  criminal  information,  then  if  the  rule  ni$i  has  been  made 
absolute,  clearly  no  civil  action  can  be  brought  {R,  v.  Sparroiv,, 
2  T.  B.  198) ;  and  probably  not  if  the  rule  was  discharged  on 
showing  cause,  all  the  old  Courts  at  Westminster  being  now  merged 
in  the  High  Court  of  Justice  (Wakley  v.  Cooke  and  another,  1& 
M.  &  W.  822 ;  16  L.  J.  Ex.  225) ;  unless  the  Court  thought  a 
civil  action  the  more  appropriate  remedy,  and  discharged  the  rule 
in  order  that  civil  proceedings  might  be  taken.   {Ex  parte  Hoare,. 

28  L.  T.  83.) 

Letter  before  Action. 

In  the  absence  of  any  special  Act  of  Parliament,  it  is  not  neces- 
sary for  a  plaintiff  to  serve  any  intended  defendant  with  a  formal 
notice  of  action.  (See  the  Public  Authorities  Protection  Act,  1898 
(56  &  57  Yict.  c.  61),  s.  2,  and  Royal  Aqtiaritan  v.  Parkinson,. 
(1892)  1  Q.  B.  481 ;  61  L.  J.  Q.  B.  409  ;  40  W.  E.  450 ;  66 
L.  T.  518.)  But  in  all  cases,  before  actually  issuing  a  writ,  the 
plaintiff's  solicitor  should  write  to  the  defendant,  demanding  an 
apology  and  threatening  proceedings  if  no  apology  be  forthcomings 
Say  nothing  in  this  letter  about  costs.  If  the  charge  was  made 
publicly,  a  public  apology  should  be  demanded,  to  be  adver- 
tised in  a  newspaper.    If  only  a  few  heard  it,  the  plaintiff  should 
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be  content  with  a  letter  of  apology,  fully  retracting  the  charge, 
which  can  be  shown  to  everyone  who  heard  what  the  defendant 

eaid. 

Indorsement  on  Writ. 

In  actions  of  defamation  the  writ  is  always  generally  indorsed. 
In  actions  of  slander  it  is  enough  to  say  ''  The  plaintiff's  claim 
is  for  damages  for  slander."  But  by  a  rule  made  in  1908  more 
details  must  now  be  given  on  the  writ  in  an  action  of  libel. 
**  In  actions  for  libel  the  indorsement  on  the  writ  shall  state 
sufficient  particulars  to  identify  the  publications  in  respect  of 
which  the  action  is  brought."  (Order  III.  r.  9.)  And  a  form  of 
indorsement  is  given  in  Appendix  A.  Part  III.  sect.  iv.  of  the 
B.  S.  G. :  ''  The  plaintiff's  claim  is  for  damages  for  libel  contained 
in  [state  sufficient  particulars  to  identify  the  pMicationsy*  If  the 
plaintiff  also  desires  to  claim  an  injunction,  the  words  **  and  for 
an  injunction"  should  be  added.  As  to  an  application  for  an 
inteiim  injunction,  see  ante,  p.  898. 

Matters  to  he  considered  by  the  Defendant, 

At  the  first  hint  of  legal  proceedings,  the  defendant  should 
consider  the  advisability  of  apologising.  If  he  is  in  the  wrong,  he 
ought  to  admit  it  at  once.  In  the  case  of  a  newspaper,  it  is 
particularly  desirable  that  this  question  should  be  dealt  with  at 
the  earliest  moment,  in  order  that  the  apology,  if  any,  may  be 
published  in  the  next  issue  of  the  paper. 

A  prompt  apology  will  often  put  an  end  to  the  action.  It  is 
very  difficult  for  the  plaintiff  to  disregard  it ;  if  he  does,  the  sym- 
pathies of  judge  and  jury  will  probably  be  with  the  defendant, 
and  it  may  assist  to  reduce  materially  the  amount  of  damages. 
But  such  apology  must  be  frank  and  full.  A  guarded,  half-hearted 
apology  will  only  injure  the  defendant's  position.  It  is  no  use  to 
publish  a  paragraph  expressing  astonishment  at  the  receipt  of  a 
lawyer's  letter  and  attempting  to  explain  away  or  minimise  an 
imputation  clearly  made.  It  is  still  worse  to  assert,  as  is  some* 
times  done,  that  the  defendant  has  done  the  plaintiff  a  kindness 
in  making  a  false  charge  against  him,  as  it  ''has  afforded  him 
an  opportunity  of  publicly  denying  it."  (See  the  remark  of  Mellor, 
J.,  L.  B.  1  Q.  B.  701.)  A  mere  correction  is  not  an  apology.  A 
so-called  apology  is  not  an  apology  at  all,  unless  it  unreservedly 
withdraws  all  imputations  and  expresses  regret  for  having  made 
any.  If  defendant  apologises  at  all,  he  should  do  so  freely  and 
handsomely,  as  well  as  promptly. 
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Whether  he  has  apologised  or  not,  defendant  shoald  enter  an 
appearance  to  the  writ.  He  should  not  allow  judgment  to  go  by 
default,  unless  he  is  utterly  and  hopelessly  in  the  wrong,  and  at  the 
same  time  there  is  no  hope  of  a  compromise.  If  he  has  no  defence, 
he  should  apologise  and  pay  money  into  Court  as  amends.  This 
he  can  do  at  any  stage  of  the  action  ;  and  the  earlier  it  is  done,  the 
better  for  the  defendant.  He  can  give  the  plaintiff  the  notice  in 
Form  No.  8,  Appendix  B.,  referred  to  in  Order  XXII.  r.  4.  In 
most  cases  it  is  idle  to  pay  into  Court  a  contemptuous  sum,  such  as 
a  farthing  or  a  shilling ;  it  should  be  at  least  40^. 

If,  however,  the  action  is  one  that  should  be  fought,  the  defen- 
dant should  consider  whether  the  plaintiff  has  properly  shaped  his 
claim.  It  may  be  that  too  many  plaintiffs  or  defendants  have  been 
added  (see  ante,  pp.  658,  560) ;  or  necessary  parties  may  have  been 
omitted.  If  in  the  same  action  claims  by  the  plaintiffs  jointly  be 
combined  with  claims  by  them  or  any  of  them  separately,  the 
defendant  may  apply  to  have  them  severed,  on  the  ground  that 
they  cannot  be  conveniently  disposed  of  in  the  same  action. 
(Order  XVIII.  rr.  1,  7,  8,  9.)  That  the  plaintiff  is  an  outlaw  is 
ground  for  staying  proceedings.  (See  R,  v.  Lowe  and  Clements,  8 
Exch.  697  ;  22  L.  J.  Ex.  262 ;  Somera  v.  Holt,  8  Dowl.  506;  and 
42  &,  48  Vict.  c.  59,  s.  8.)  Or  if  a  defendant  be  harassed  by  two  or 
more  actions  at  once,  he  may  apply  to  have  them  consolidated. 
(See  post,  p.  576.) 

Writ  of  Inquiry. 

If  the  defendant  fails  to  appear  to  the  writ,  the  plaintiff  must  file 
an  affidavit  of  due  service  (Order  XIII.  r.  2),  and  he  will  then  be 
entitled  to  sign  interlocutory  judgment,  and  a  writ  of  inquu*y  will 
issue  to  the  sheriff  bidding  him  summon  a  jury  to  assess  the 
damages,  unless  some  other  method  of  assessment  be  ordered  by  the 
Master.  (7b.,  r.  5.)  As  there  is  no  Statement  of  Claim,  the  plain- 
tiff should  give  the  defendant  formal  notice  a  reasonable  time  before 
the  hearing  that  he  intends  to  offer  before  the  under-sheriff  evidence 
of  such  and  such  special  damage.  Or  under  the  amended  rule  5  of 
1902  the  Master  may  now  order  a  Statement  of  Claim  or  particulars 
to  be  filed  before  any  assessment  of  damages,  although  the  defen- 
dant has  not  appeared.  Similarly,  a  writ  of  inquiry  will  issue  if 
defendant  does  not  deliver  any  Defence.  (Order  XXVII.  r.  4.) 
The  inquiry  is  conducted  in  the  same  way  as  a  trial  at  Nisi  Prius: 
the  only  difference  is  that  the  plaintiff  must  recover  some  damages, 
though  as  a  rule  he  does  not  recover  such  heavy  damages  from  a 
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sheriff's  jury  as  after  a  fall  trial  at  Nisi  Frias.  Bules  14,  15,  19, 
84,  85,  86  and  87  of  Order  XXXVI.  apply  to  an  inquiry.  The 
plaintiff  need  not  adduce  any  evidence  at  all,  but  merely  put  in  the 
libel.  And  the  jury  will  not  in  such  a  case  be  bound  to  give  him 
nominal,  damages  only.  {Tnpp  v.  Thoviaa,  8  B.  &  C.  427 ;  1 
C.  &  P.  477.)  As  to  costs,  see  ante,  p.  428.  If  the  defendant 
desires  to  have  the  damages  reduced,  he  must  move  for  a  new 
trial  within  the  prescribed  time.  (See  ChatteU  v.  Daily  Mail 
Publishing  Co.,  Limited,  (1901)  18  Times  L.  R.  165.) 

Summons  for  Directions. 

The  writ  being  generally  indorsed  and  the  defendant  having 
appeared,  it  is  now  the  duty  of  the  plaintiff  to  take  out  a  summons* 
for  directions  under  Order  XXX.  This  he  must  do,  as  a  rule, 
before  taking  any  other  step  in  the  action ;  and  he  must  do  sa 
within  fourteen  days  after  appearance;  otherwise  the  defendant 
will  be  entitled  to  apply  to  have  the  action  dismissed.  If,  as 
usually  happens,  the  Master  declines  to  dismiss  the  action,  he  may 
yet  on  this  application  by  the  defendant  give  directions  for  ita 
further  conduct,  as  if  it  were  a  summons  for  directions  (r.  8). 

On  either  of  these  summonses  the  Court  or  a  judge  (which 
phrase  usually  means  a  Master)  may  make  such  order  as  may  be 
just  with  respect  to  all  the  proceedings  in  the  action  from  appear- 
ance till  trial.  The  following  are  the  directions  most  usually 
given : — 

(i)  Pleadings. — In  actions  of  libel  and  slander,  the  Master 
invariably  orders  Pleadings.  The  precise  words  are  material. 
(Order  XIX.  r.  21.) 

(ii)  Particulars. — If  any  allegation  in  any  pleading  is  couched  in 
such  general  terms  that  it  does  not  give  the  other  party  detailed 
information  to  which  he  is  entitled,  the  Master  will  order  particulars* 
(See  post,  p.  585.) 

(iii)  Security  far  Costs. — If  the  plaintiff  ordinarily  resides  out  of 
the  jurisdiction,  he  may  be  ordered  to  give  security  for  costs,  though 
he  may  be  temporarily  within  the  jurisdiction.  (Order  LXY. 
r.  6,  a.)  But  no  such  order  will  be  made  if  the  plaintiff  resides  in 
Scotland  or  Ireland,  or  is  abroad  in  an  official  capacity  in  the  public 
service,  or  has  substantial  property  within  the  jurisdiction  on  which 
execution  can  be  levied ;  nor  if  there  is  a  co-plaintiff  who  resides  in 
England.  The  mere  fact  that  the  plaintiff  is  insolvent  (Le  Mesurier 
V.  Ferguson  and  another,  (1908)  20  Times  L.  R.  82),  or  is  a  married 
woman,  is  not  sufficient  ground  for  ordering  security. 
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(iv)  Remitting  the  Action  to  the  County  Court. — See  post,  p.  575. 

(v)  Consolidation  of  Actions. — See  post,  p.  576. 

(vi)  Stay  of  Proceedings. — The  Master  has  power  to  stay  all 
proceedings,  if  the  action  is  frivolous  and  vexatious  (see  Order  XXY. 
r.  4),  or  if  the  plaintiff's  mode  of  conducting  the  action  is  oppressive 
and  vexatious,  or  if  he  has  not  paid  the  costs  of  a  previous  action 
brought  on  the  same  cause  of  action.  But  the  mere  fact  that  a 
plaintiff  has  not  paid  costs  which  he  was  ordered  to  pay  upon  an 
interlocutory  application  in  the  present  action,  is  not  a  ground 
for  staying  proceedings  in  the  action,  if  the  plaintiff  really  is 
unable  to  pay  them.  {Graham  v.  Sutton,  Carden  d  Co.  (No.  2),  (1897) 
2  Ch.  867 ;  66  L.  J.  Ch.  666  ;  77  L.  T.  85.)  If  the  alleged  libel  was 
published  by  order  of  either  House  of  Parliament,  all  proceedings 
will  be  stayed  at  once  on  production  of  a  certificate  to  that  effect  by 
the  Clerk  of  the  House,  with  an  affidavit  verifying  such  certificate. 
<8  &  4  Vict.  c.  9.) 

(vii)  Evidence. — It  is  on  this  summons,  too,  that  the  Master 
allows  interrogatories  (see  post,  p.  607)  or  grants  discovery  of  docu- 
ments (post,  p.  602).  He  may  in  a  proper  case  order  that  the 
evidence  of  some  person  abroad  be  taken  under  letters  of  request 
or  on  commission  {yost,  p.  621),  or  that  a  witness  who  is  dangerously 
ill,  or  about  to  go  abroad,  be  examined  here  before  the  trial  under 
Order  XXXVII.  r.  5 ;  or  that  a  copy  of  an  entry  in  a  banker's 
book  be  supplied  under  the  Bankers'  Books  Evidence  Act,  1879 
{post,  p.  620). 

(viii)  Place  of  Trial. — The  place  of  trial  is  now  fixed  by  the 
Master  on  the  summons  for  directions.  (Order  XXXVI.  r.  1.)  He 
will  fix  it  in  the  place  which  he  deems  least  expensive  and  most 
convenient  for  both  parties,  and  the  majority  of  the  witnesses  on 
both  sides.  The  plaintiff  has  no  longer  a  preponderating  voice  in 
the  matter  ;  he  has  no  primdfade  right  to  have  the  trial  fixed  in  the 
place  that  best  suits  himself  and  his  witnesses.  Where  the  cause 
of  action  arose  has  now  but  little  to  do  with  the  question.  Where 
the  defendant  resides  is  equally  immaterial.  But  if  either  party 
can  satisfy  the  Master  that  he  will  not  have  a  fair  trial  in  the  place 
which  seems  naturally  most  convenient  (e.g.,  because  his  opponent 
is  especially  popular  or  powerful  in  that  neighbourhood),  the 
Master  will  fix  on  some  other  place  where  he  is  sure  the  jury  will  be 
impartial. 

(ix)  Time  of  Trial. — The  Master  cannot  compel  a  defendant, 
who  is  not  in  default  and  is  not  asking  for  any  indulgence  himself, 
to  take  short  notice  of  trial.      {Laskier  v.  Tekeian,  (1892)  67  L.  T. 
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121.)  But  if  an  action  is  to  be  tried  at  the  Assizes  he  may  direct 
that  it  shall  not  be  tried  before  the  third,  fourth,  or  fifth  day  of  the 
Assizes,  and  order  the  defendant  to  accept  ten  days'  notice  of  trial 
for  the  day  so  fixed.  {Baxter  v.  Holdsworth,  (1899)  1  Q.  B.  266  ; 
68  L.  3.  Q.  B.  154 ;  47  W.  E,  179 ;  79  L-  T.  484.) 

(x)  Mode  of  Trial. — In  actions  of  libel  or  slander,  the  Master 
almost  invariably  orders  trial  by  a  judge  with  a  jury.  It  is  always 
best  to  have  a  jury  in  such  actions,  and,  as  a  rule,  both  parties 
desire  one.  *^  Libel  or  no  libel,  since  Fox's  Act,  is  of  all  questions 
peculiarly  one  for  a  jury."  (Per  Lord  Coleridge,  C.J.,  in  Saxby  v. 
Eaaterbrook,  8  C.  P.  D.  at  p.  842.)  It  is  true  that  Fox's  Act  applies 
in  terms  only  to  criminal  proceedings.  But  it  laid  down  no  new 
principle ;  the  procedure  which  it  rendered  imperative  in  criminal 
cases  was  already,  before  that  enactment,  the  invariable  rule  in  all 
civil  cases,  and  has  remained  so  ever  since :  it  had,  in  earlier  days, 
been  the  rule  in  criminal  cases  also.  As  Littledale,  J.,  says  in 
Baylis  v.  Lawrence  (11  A.  &  £.  at  p.  925),  '' Although  that  Act 
applied  more  particularly  to  criminal  cases,  yet  I  know  no  distinction 
between  the  law  in  criminal  cases  and  that  in  civil,  in  this  respect* 
Therefore  that  which  has  been  declared  to  be  law  in  criminal  cases 
is  the  law  in  civil  cases."  ^*  Fox's  Act  was  only  declaratory  of  the 
common  law."  (Per  Brett,  L.  J.,  in  Capital  and  Counties  Bank  v. 
Henty,  5  C.  P.  D.  at  p.  589.)  And  see  Parmiter  v.  Coupland, 
6  M.  &  W.  at  p.  108. 

Either  party  may  obtain  a  special  jury.  But  the  application 
must  be  made  in  good  time.    (See  post,  p.  621.) 

Remitting  the  Action  to  the  County  Court. 

By  virtue  of  sect.  66  of  the  County  Courts  Act,  1888  (51  &  52 
Vict.  c.  48),  any  person  against  whom  an  action  of  tort  is  brought 
in  the  High  Court  may  make  an  affidavit  that  the  plaintiff  has  no 
visible  means  of  paying  the  costs  of  the  defendant  should  a  verdict 
be  not  found  for  the  plaintiff;  and  thereupon  a  Master  of  the 
Supreme  Court,  if  he  is  satisfied  that  the  plaintiff  has  no  visible 
means,  may  make  an  order  that,  unless  the  plaintiff  shall,  within  a 
time  to  be  therein  mentioned,  give  full  security  for  the  defendant's 
costs  to  the  satisfaction  of  a  Master,  or  satisfy  a  Master  that  he  has 
a  cause  of  action  fit  to  be  prosecuted  in  the  High  Court,  all  pro- 
ceedings in  the  action  shall  be  stayed,  or  that  the  action  be  remitted 
for  trial  to  a  County  Court  to  be  named  in  the  order. 

This  section  applies,  although  the  action  be  one  which  could  not 
be  commenced  in  the  County  Court.     {Stokes  v.  Stokes,  19  Q.  B.  D. 
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62,  419 ;  56  L.  J.  Q.  B.  494  ;  86  W.  R.  28.)  The  application  can 
be  made  at  any  stage  of  the  action,  bat  only  by  the  defendant ;  it 
is  usually  made  before  any  Defence  is  delivered.  He  must  make 
an  affidavit,  showing  that  the  plaintiff  has  no  visible  means,  and 
that  there  will  be  a  saving  of  costs  and  greater  convenience  in 
trying  in  the  County  Court.  The  plaintiff  must  show  that  the 
action  is  more  fit  to  be  tried  in  the  High  Court  than  in  the  County 
Court  (Farrer  v.  Lowe,  (1889)  68  J.  P.  183 ;  5  Times  L.  R.  234  ; 
Banks  v.  HoUingeworth,  (1893)  1  Q.  B.  442  ;  62  L.  J.  Q.  B.  239 ;  41 
W.  R.  225 ;  68  L.  T.  477.)  No  order  under  the  section  will  be 
made  where  grave  imputations  have  been  cast  on  the  plaintiff's 
moral  character  (Critchley  v.  Brown,  (1886)  2  Times  L.  R.  238 ; 
Williams  v.  Morris,  (1894)  10  Times  L.  R.  603),  especially  if  the 
defendant  has  justified  his  words  {Farrer  v.  Lowe,  supra).  Again, 
no  order  will  be  made  if  the  plaintiff  can  prove  that  he  has  visible 
means  of  paying  costs.  By  the  term  *'  visible  means  "  is  intended 
such  means  as  can  be  fairly  ascertained  by  a  reasonable  person  in 
the  position  of  the  defendant;  not  necessarily  tangible  property 
such  as  the  defendant  could  reach  in  the  event  of  his  obtaining 
judgment  for  his  costs.  {Lea  v.  Parker,  13  Q.  B.  D.  835 ;  54  L.  J. 
Q.  B.  38;  33  W.  R.  101.)  An  order  will  in  a  proper  case  be 
made  under  this  section  against  a  plaintiff  who  is  a  married  woman, 
although  she  cannot  be  ordered  to  give  security  for  costs.  {Ante, 
p.  631 ;  Critchley  v.  Brovm,  supra.) 

If  an  order  be  made  remitting  the  action,  its  effect  is  practically 
to  transform  the  action  into  a  County  Court  cause.  As  to  the 
further  conduct  of  the  action,  see  post,  p.  659.  It  is  practically 
useless  for  a  defendant  to  appeal  from  the  Master's  order.  {Palmer 
V.  Roberts,  22  W.  R.  577,  n. ;  29  L.  T.  403.)  The  plaintiff  may 
appeal,  if  the  order  is  obviously  wrong.  {Jennings  and  wife  v. 
London  General  Omnibus  Co.,  30  L.  T.  266 ;  Owens  v.  Woosman, 
L.  R.  3  Q.  B.  469 ;  9  B.  &  8.  243  ;  37  L.  J.  Q.  B.  159 ;  Holmes  v. 
MounUtephen,  L.  R.  10  C.  P.  474 ;  33  L.  T.  351.) 

There  is  a  similar  provision  in  the  Liverpool  Court  of  Passage 
Act,  1893,  enabling  a  judge  of  the  High  Court  in  certain  cases  to 
remit  for  trial  in  the  Court  of  Passage  any  action  of  tort  which 
might  have  been  brought  in  the  Court  of  Passage,  but  has  been 
brought  in  the  High  Court.     (56  &  57  Vict.  c.  37,  s.  4.) 

Consolidation  of  Actions. 

At  common  law  there  was  always  power  to  consolidate  two  or 
more  actions  which  had  been  unnecessarily  brought  by  the  same 
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plaintiff  against  the  same  defendant,  either  alone  or  with  others 
for  the  same  words,  or  for  separate  publications  of  similar  words, 
or  for  two  distinct  libels  or  slanders,  or  for  a  libel  and  a  slander 
all  arising  out  of  the  same  transaction  and  intimately  connected 
with  each  other.  {Whiteley  v.  Adams,  15  C.  B.  N.  S.  892  ;  Jones  v. 
Pritchard,  18  L.  J.  Q.  B.  104  ;  6  D.  &  L.  629.)  And  this  practice 
continues  since  the  Judicature  Act  and  applies  in  all  the 
Divisions  of  the  High  Court.  (Order  XLIX.  r.  8.)  An  application 
for  consolidation  can  be  made  at  any  time  after  service  of  the 
writs,  and  without  any  consent  on  the  plaintiff's  part.  {HoUings- 
worth  V.  Brodrick,  4  A.  &  E.  646 ;  6  N.  &  M.  240 ;  1  H.  &  W. 
691.)  Formerly  such  an  order  could  be  obtained  only  by  a 
defendant,  but  now  a  plaintiff  may  also  apply  for  such  an  order : 
such  an  application  is  made  under  the  Summons  for  Directions. 
(Martin  v.  Martin  d  Co.,  (1897)  1  Q.  B.  429 ;  66  L.  J.  Q.  B.  241 ;  45 
W.  R.  260 ;  76  L.  T.  44.) 

The  Court  in  former  days  would  not  consolidate  actions  brought 
by  several  different  plaintiffs  against  the  same  defendant  for  the 
same  libel ;  as  each  plaintiff  would  be  entitled  to  different  damages. 
And  till  1888  the  Court  had  no  power  to  intervene  where  the  same 
plaintiff  sued  several  different  defendants  for  publishing  the  same 
libel.  Thus,  where  an  error  was  made  by  one  newspaper  was  copied 
into  many  others,  the  plaintiff  was  entitled  to  sue  each  paper  sepa- 
rately, and  recover  damages  and  costs  in  each  action.  (See  Tucker 
V.  Lawson,  (1886)  2  Times  L.  R.  598.)  So  where  a  plaintiff, 
who  had  already  recovered  8,100Z.  damages  in  actions  against 
three  newspapers,  brought  seventeen  more  actions  against  other 
newspapers  who  had  copied  the  same  libel,  the  Court  refused 
to  make  any  order  for  consolidation;  the  publications  being 
distinct,  and  the  circumstances  attending  each  being  different. 
The  Court  did,  however,  stay  sixteen  out  of  the  seventeen  actions, 
on  certain  terms,  till  after  the  trial  of  the  seventeenth.  {CoUedge 
V.  Pike,  56  L.  T.  124.) 

Hence  it  was  thought  desirable  to  enlarge  the  power  of  con- 
solidating actions  ;  and  accordingly  it  was  provided  by  sect.  5  of 
the  Law  of  Libel  Amendment  Act,  1888,  that  when  two  or  more 
actions  in  respect  to  the  same,  or  substantially  the  same,  libel 
are  brought  by  one  and  the  same  person,  the  defendants  may 
apply  for  and  in  a  proper  case  obtain  an  order  for  the  con- 
solidation of  such  actions,  so  that  they  shall  be  tried  together. 
(See  the  section,  post,  p.  791.)  An  order  may  be  made  under  this 
section  although  no  Defences  have  yet  been  delivered  (Stone  v.  Press 
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AssociaUon,  Limited,  (1897)  2  Q.  B.  159 ;  66  L.  J.  Q.  B.  662 ;  45  W.  R. 
641 ;  77  L.  T.  41),  or  although  the  Defences  delivered  in  the 
various  actions  are  different:  e.g.  where  the  defendant  in  the 
first  action  has  justified,  and  the  defendant  in  the  second  action 
has  apologised  and  paid  money  into  Court.  (Eddison  v.  Dalziel, 
(189S)  9  Times  L.  B.  834.)  So,  too,  it  is  sufficient  if  the  libels  be 
substantially  the  same :  i.e.,  if  they  in  fact  contain  the  same 
imputation  on  the  plaintiff,  though  the  language  used  be  different. 
Thus,  where  one  libel  was  in  verse  and  the  other  in  prose,  a 
Divisional  Court,  being  satisfied  that  the  charges  made  in  each 
were  identical,  confirmed  an  order  made  by  the  judge  at  Chambers 
consolidating  the  two  actions.  (Mathew  and  Collins,  JJ.,  in 
Todd  V.  Scott ;  and  Todd  v.  Johnson  d  Co.,  Limited ,  February  6th, 
1894.)  The  power  given  to  the  judge  in  this  section  to  make 
an  order  apportioning  the  costs  in  no  way  interferes  with  or 
affects  the  general  principle  laid  down  in  Order  LXV.  r.  1, 
that  where  a  case  is  tried  by  a  jury,  the  costs  shall  follow 
the  event,  unless  the  judge  for  good  cause  otherwise  order. 
(Per  Charles,  J.,  in  HopUy  v.  Wiliiams,  58  J.  P.  822.) 

After  an  order  has  been  made  for  consolidation,  only  one 
set  of  pleadings  is  necessary,  and  the  consolidated  actions  pro- 
ceed as  if  they  were  one  action.     (See  Precedent  No.  10,  post,  p.  708.) 


CHAPTEE  XXm. 


THB   PLEADINGS. 


The  pleadings  in  an  action  of  libel  or  slander  are  more  important, 
perhaps,  than  in  any  other  class  of  actions  usually  brought  in  the 
King's  Bench  Division.  In  his  Statement  of  Claim  the  plaintiff 
must  set  out  the  precise  words  of  which  he  complains :  if  the  words 
be  not  obviously  defamatory  he  must  state  the  meaning  which  he 
ascribes  to  them  ;  and  he  must  give  details  of  any  special  damage 
which  he  has  sustained.  The  defendant  also  must  state  clearly  in 
his  Defence  the  case  which  he  will  set  up  at  the  trial.  He  must 
make  up  his  mind  whether  or  no  he  is  in  a  position  to  prove  that 
the  words  are  true  and  can  therefore  venture  to  plead  a  justification. 
At  the  same  time  he  must  consider  what  other  defences  he  may  be 
able  to  establish  at  the  trial  and  be  careful  to  raise  them  properly 
and  sufficiently  in  his  pleading. 

A  Beply  is  rarely  needed  in  an  action  of  libel  or  slander  unless  the 
defendant  has  pleaded  a  counterclaim. 

Statement  of  Claim, 

The  very  words  complained  of  must  be  set  out  by  the  plaintiff  in 
his  Statement  of  Claim,  **  in  order  that  the  Court  may  judge  whether 
they  constitute  a  ground  of  action  "  (per  Abbott,  C.J.,  in  Wright  v» 
Clements y  8  B.  &  Aid.  at  p.  606),  and  also  because  ''the  defendant 
is  entitled  to  know  the  precise  charge  against  him,  and  cannot  shape 
his  case  until  he  knows."  (Per  Lord  Coleridge,  in  Harris  v.  Warre^ 
4  C.  P.  D.  128 ;  48  L.  J.  C.  P.  810 ;  27  W.  B.  461 ;  40  L.  T.  429.) 
It  is  not  sufficient  to  give  the  substance  or  purport  of  the  libel  or 
slander  with  innuendoes.  {Newton  v.  Stvibs^  8  Mod.  71 ;  Cook  v. 
CoXf  8  M.  &  S.  110 ;  Wood  v.  Brown^  6  Taunt.  169 ;  Saunders  v. 
Bate,  1  H.  &  N.  402 ;  SoUmum  v.  Lawson,  8  Q.  B.  828 ;  16  L.  J. 
Q.  B.  268 ;  10  Jur.  796.)  The  precise  words  are  material.  (See 
Order  XIX.  r.  21.)  So,  too,  in  cases  of  slander  of  title  the  words 
must  be  set  out  verbatim.  {Outsole  v.  MatherSy  1  M.  &  W.  496  ;  6 
Dowl.  69.)    The  defendant  may  be  interrogated  as  to  the  exact  words 
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he  uttered,  if  the  plaintiff  cannot  otherwise  discover  them  {Atkinson  v. 
Fosbroke,  L.  E.  1  Q.  B.  628 ;  35  L.  J.  Q.  B.  182  ;  14  W.  E.  882;  14 
L.  T.  558) ;  but  not  before  he  delivers  his  Statement  of  Claim, 
except  in  very  special  circumstances.  {Strange  v.  Doivdney,  38  J.  P. 
724,  756.)  If  the  plaintiff  does  not  know  the  exact  words  uttered, 
and  cannot  obtain  leave  to  interrogate  before  Statement  of  Claim,  he 
must  draft  his  pleading  as  best  he  can  and  subsequently  apply  for 
leave  to  administer  interrogatories,  and  after  obtaining  Answers 
amend  his  Statement  of  Claim,  if  necessary.  If  the  words  are 
in  a  foreign  language,  they  should  be  set  out  verbatim  in  such 
language.  {ZenoUo  v.  Axtell,  6  T.  E.  162;  and  see  R.  v. 
Manasseh  Goldstein,  3  Brod.  &  B.  201 ;  7  Moore,  1 ;  10  Price, 
88.)  And  an  exact  translation  should  be  added.  Care  should  be 
taken  not  to  translate  actionable  words  into  non-actionable,  as  was 
done  in  Ross  v.  Lawrence,  (1651)  Style,  268.  It  was  formerly 
necessary  to  aver  expressly  in  the  case  of  foreign  words  that  those 
present  understood  them.  {Jones  v.  Davers,  Cro.  Eliz.  496  ;  Price  v. 
Jenkings,  Cro.  Eliz.  865;  and  per  Williams,  J.,  in  Amann  v. 
Damm,  8  C.  B.  N.  S.  597 ;  29  L.  J.  C.  P.  818 ;  8  W.  E.  470.) 
No  such  averment  is  now  essential ;  though  the  fact  must  of  course 
still  be  proved  at  the  trial.  (Ante,  p.  119;  and  see  Precedent 
No.  2.) 

If  the  slander  was  contained  in  a  question,  it  must  be  set  out  as  a 
question,  and  not  as  a  fact  affirmed.  {Barnes  v.  HoUoway^  8  T.  E. 
150.)  So,  if  the  slander  consists  in  the  answer  to  a  question,  and  the 
answer  alone  is  unintelligible,  both  question  and  answer  should  be 
set  out  exactly  as  they  were  spoken.  (See  Bromage  v.  Prosser, 
4  B.  &  C.  247.)  So,  if  the  words  were :  "  A.  says  B.  is  bankrupt," 
they  must  be  so  set  out ;  if  the  declaration  alleged  that  the  defendant 
had  said  merely,  "  B.  is  bankrupt,"  the  variance  would  formerly 
have  been  fatal  {M'Pherson  v.  Daniels,  10  B.  &  C.  at  p.  274 ;  BeU  v. 
Byrne,  18  East,  554 ;  Pearce  v.  Rogers,  2  F.  &  P.  187) ;  but  now 
such  a  variance  would  be  amended  on  payment  of  the  costs,  if  any, 
thereby  occasioned.  {Smith  v.  Knowelden,  2  M.  &  Gr.  561 ;  see 
post,  p.  681.)  If  the  libel  consists  of  two  letters  published  in  suc- 
cessive issues  of  a  newspaper,  neither  of  which  is  a  complete  libel 
without  the  other,  both  must  be  set  out  verbatim,  {Solomon  v. 
Lawson,  8  Q.  B.  823 ;  15  L.  J.  Q.  B.  253 ;  10  Jur.  796.)  But  in 
other  cases  it  is  not  necessary  to  set  out  the  whole  of  an  article  or 
review  containing  libellous  passages ;  it  is  sufficient  to  set  out  the 
libellous  passages  only,  provided  that  nothing  be  omitted  which 
qualifies  or  alters  their  sense.    If,  however,  the  meaning  of  the 
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libellous  passages  taken  singly  is  not  clear,  or  if  the  rest  of  the  article 
would  in  any  substantial  degree  vary  the  meaning  of  the  words 
complained  of,  the  whole  must  be  set  out.  {Cartwright  v.  WHgkt^ 
5  B.  &  Aid.  615  ;  Buckingham  v.  MuiTay,  2  C.  &  P.  47  ;  Rutherford  v, 
Evansy  6  Bing.  451 ;  4  C.  &  P.  74 ;  Bamy  v.  Bravo,  L.  R.  4  P.  C.  287 ; 
20  W.  R.  878.)  Where  detached  portions  of  a  book  or  article  are 
thus  given  it  should  appear  on  the  Statement  of  Claim  that  they  are 
detached  portions  (see  Precedent  No.  7) ;  they  should  not  be  printed 
as  though  they  ran  on  continuously.  (Per  Lord  EUenborough,  in 
Tahart  v.  Tippm\  1  Gamp.  858.)  Still,  if  they  are  so  printed,  the 
variance  will  not  be  fatal,  unless  the  defendant  can  show  that  the 
sense  is  materially  altered  by  their  being  so  printed.  {Re  Crowe,  8 
Cox,  C.  C.  128 ;  R.  v.  Fvssell,  ib.  291.) 

It  must  be  alleged  that  the  defendant  *'  spoke  and  published  "  or 
f  wrote  and  published  "  the  words.  It  is  essential  in  cases  of  libel 
to  add  the  words  *'  and  published,"  or  their  equivalent,  as  writing  a 
libel  which  is  never  published  is  no  tort.  It  is  not  absolutely  neces- 
sary to  use  the  very  word  '*  published ;  "  in  Baldtvin  v.  Elphimton 
(2  W.  Bl.  1087)  the  phrase  ''  printed  and  caused  to  be  printed  "  was 
held  sufficient.  Further,  it  must  always  be  alleged  that  the  words 
were  spoken  or  written  "  of  and  concerning  the  plaintiff."  Then  it 
should  be  averred  that  the  defendant  spoke  or  wrote  and  published 
the  words  ''  falsely  and  maliciously."  This  is  a  time-honoured  phrase 
which  appears  in  every  Statement  of  Claim ;  and  it  would  be  foolish 
to  idly  raise  a  point  of  law  by  omitting  it ;  though  in  my  opinion  its 
omission  would  not  be  a  fatal  defect.  For,  by  rule  25  of  Order  XIX., 
**  neither  party  need  in  any  pleading  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof 
lies  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied."  As  long  ago  as  1652,  Bolle,  C.J.,  held  these  words  unneces- 
sary in  a  declaration.  {Anon.,  Style,  892,  and  again  in  1654  in 
Lamplew  v.  Hewaon,  Style,  485.)  In  1818  Lord  EUenborough  held 
the  absence  of  the  word  ''  falsely  "  immaterial,  *'  unlawfully  and 
maliciously  "  being  present.  {Rowe  v.  Roach,  1  M.  &  S.  809.)  So, 
too,  under  the  old  practice  it  was  decided  that  if  "falsely"  was 
inserted,  "  maliciously "  might  be  omitted.  {Mercer  v.  Sparks, 
(1586)  Owen,  51;  Noy,  85;  Anon.,  (1596)  Moo.  459.  See  per 
Bayley,  J.,  in  Bromage  v«  Prosser,  4  B.  &  C.  at  p.  255,  and  per 
Brett,  L.J.,  in  Clark  v.  Molyneux,  8  Q.  B.  D.  247,  ante,  p.  820.)  And 
the  Court  of  Crown  Cases  Reserved  has  now  decided  that  if  an 
indictment  under  sect.  5  of  Lord  Campbell's  Act  charges  the 
defendant  with  having  published  a  libel  '^  unlawfully/'  the  omission 
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of  the  word  ''  maliciously  '*  is  immaterial.  (22.  v.  Munslow,  (1895) 
1  Q.  B.  758 ;  64  L.  J.  M.  C.  188 ;  43  W.  R.  495 ;  72  L.  T.  301.) 
There  is,  however,  a  practical  convenience  in  alleging  malice  in  the 
Statement  of  Claim,  viz.,  if  the  defendant  pleads  privilege,  no  special 
reply  is  then  necessary ;  the  formal  averment  in  the  Statement  of 
Claim  takes  a  new  meaning,  and  becomes  an  allegation  of  express 
malice.  And  in  all  actions  on  the  case  for  words  causing  damage, 
the  Statement  of  Claim  must  contain  an  allegation  that  the  words 
were  published  **  maliciously  "  or  "  without  just  cause  or  excuse," 
or  some  equivalent  phrase  (see  Chapter  lY.,  ante,  p.  73).  But  it  is 
never  necessary,  or  indeed  permissible,  to  set  out  the  evidence  by 
which  the  plaintiff  hopes  to  establish  malice  at  the  trial.  (Qlossop 
V.  Spindler,  (1885)  29  Sol.  J.  556 ;  Order  XIX.  r.  22.) 

The  part  of  the  Statement  of  Claim  which  requires  most  care 
in  drafting  is  the  innuendo.  As  to  its  office,  see  ante,  pp.  110 — 113* 
Where  the  words  are  clearly  actionable  on  the  face  of  them,  no 
innuendo  is  necessary,  though  even  here  one  is  frequently 
inserted.  But  whenever  the  words  are  actionable  only  in  some 
secondary  sense,  or  by  reason  of  some  surrounding  circumstances, 
an  innuendo  is  essential  to  the  plaintiff's  success;  and  such 
innuendo  must  place  upon  the  words  an  actionable  meaning. 
{Jacobs  V.  Schmaltz,  62  L.  T.  121.)  If  the  words  are  capable  of  two 
meanings,  both  defamatory,  alternative  innuendos  may  be  pleaded, 
as  in  Precedent  No.  14,  post,  p.  706.  Whenever  the  plaintiff  is  not 
named  in  the  libel,  an  innuendo  must  be  inserted,  '*  meaning 
thereby  the  plaintiff,"  &c. ;  and  it  is  sometimes  desirable,  though  it 
is  never  essential,  to  state  facts  which  make  it  clear  that  the 
plaintiff  is  the  person  referred  to.  (See  ante,  p.  143,  and  Lawrence 
V.  Newberry,  39  W.  R.  605  ;  64  L.  T.  797.) 

The  plaintiff  should  be  careful  to  give  in  his  Statement  of  Claim 
full  particulars  of  every  material  allegation.  Thus,  in  alleging 
publication  of  a  libel,  he  must  identify  the  newspaper  or  other 
document  containing  the  libel,  and  give  the  date  of  each  publication 
on  which  he  relies  as  a  cause  of  action.  In  the  case  of  a  letter  or 
other  private  document,  he  must  state  the  names  of  the  persons  to 
whom  the  publication  was  made.  In  cases  of  slander  he  must  give 
the  date  of  each  publication,  as  well  as  the  names  of  the  persons  to 
whom  each  such  publication  was  made.  (Roselle  v.  Buchanan, 
16  Q.  B.  D.  656  ;  55  L.  J.  Q.  B.  376  ;  34  W.  R.  488 ;  Bradbury  v. 
Cooper,  12  Q.  B.  D.  94 ;  53  L.  J.  Q.  B.  558 ;  32  W.  R.  32.) 

Where  the  words  are  actionable  only  by  reason  of  being  spoken 
of  the  plaintiff  in  the  way  of  his  office,  profession,  or  trade,  the 
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Statement  of  Claim  must  always  contaia  an  averment  that  the  plam- 
tiff  held  the  office  or  carried  on  the  profession  or  trade  at  the  time 
when  the  words  were  spoken.  {OaUwey  v.  Marshall,  9  Exch.  800 ; 
28  L.  J.  Ex.  78 ;  2  G.  L.  B.  399.)  And  there  should  also  be  an 
averment  that  the  words  were  spoken  of  him  in  the  way  of 
sach  office,  profession,  or  trade.  But  if  the  former  allegation 
appear,  the  omission  of  the  latter  is  not  fatal,  as  the  judge 
would  in  a  proper  case  amend  the  Statement  of  Claim  by 
inserting  an  allegation  to  that  effect*  (Ramsdale  v.  Oreenacre,  1 
F.  &  F.  61.)  In  no  other  case  now  is  any  introductory  averment 
essential.  (C.  L.  P.  Act,  1852,  s.  61.)  But  it  is  often  desirable  to 
plead  some  introductory  averment  which,  though  not  strictly 
necessary,  will  help  to  make  the  case  clear,  by  explaining  what  is  to 
follow  (see  Precedents  Nos.  4,  5,  8,  18,  14^  15).  Bemember, 
however,  that  the  presence  of  such  introductory  averments  will 
not  cure  the  omission  of  a  proper  innuendo.  (Simmons  v.  MitcheU, 
6  App.  Cas.  156 ;  50  L.  J.  P.  C.  11 ;  29  W.  B.  401 ;  48  L.  T.  710  ; 
45  J,  P.  287.) 

Also,  where  words  not  in  themselves  defamatory  are  spoken 
ironically,  it  must  be  averred  that  they  were  so  spoken,  or  the 
Statement  of  Claim  will  disclose  no  cause  of  action.  (Antey 
p.  127.) 

Always  aver,  wherever  there  is  any  ground  for  doing  so,  that  the 
words  were  spoken  of  the  plaintiff  in  the  way  of  his  office,  or  pro- 
fession, or  trade.  This  allegation  won  the  demurrer  for  the  plaintiff 
in  Foulger  v.  m^/rcomi,  L.  B.  2  Ex.  827 ;  86  L.  J.  Ex.  169 ;  15  W.  B. 
1181 ;  16  L.  T.  595 ;  and  had  it  been  present  it  would  probably 
have  saved  MiUer  v.  David,  L.  B.  9  C.  P.  118 ;  48  L.  J.  C.  P.  84 ; 
22  W.  B.  832 ;  80  L.  T.  58.  Yet  it  does  not  always  avail :  see 
Sheahan  v.  Ahcamcy  Ir.  B.  9  C.  L.  412. 

As  to  the  claim  for  damages.  Where  the  words  are  clearly 
actionable  per  se,  it  is  only  necessary  to  make  a  general  claim  for 
unliquidated  damages.  But  any  special  damage  that  has  accrued 
must  in  every  case  be  specifically  stated,  and  with  sufficient 
particularity  to  enable  the  defendant  to  know  precisely  what  case 
he  has  to  meet;  otherwise  such  evidence  will  be  rejected  at  the 
trial.  (Black  v.  Lovering,  (1885)  1  Times  L.  B.  497.)  If  the 
special  damage  alleged  be  the  loss  of  particular  customers  as  dis- 
tinct from  a  general  diminution  of  income,  the  customers'  names 
must  be  given,  unless  it  is  clear  from  the  circumstances  that 
plaintiff  would  not  know  their  names.  (Evans  v.  Hanies,  26  L.  J. 
Ex.  82 ;  Ratclife  v.  Evans,  (1892)  2  Q.  B.  524 ;  61  L.  J.  Q.  B.  585  ; 
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40  W.  R.  578  ;  66  L.  T.  794 ;  ante,  p.  868.)  Where  a  falling  oflf  of 
income  is  alleged  figures  must  be  given  showing  the  nature  and 
extent  of  such  diminution  of  income.  So,  if  loss  of  marriage  be 
alleged,  the  gentleman  or  lady  must  be  named.  (See  Precedents 
Nos.  5,  9, 14, 16, 17, 18, 20,  21.)  If  such  names  and  other  details  of 
the  alleged  loss  be  not  given  in  the  pleading,  a  Master  at  Chambers 
will,  on  the  application  of  the  defendant,  order  particulars  to  be 
delivered,  or,  in  default,  that  the  allegations  be  struck  out  of  the 
Statement  of  Claim.  {Dimsdale  v.  Goodlake,  (1876)  40  J.  P.  792.) 
As  to  what  constitutes  special  damage,  see  ante,  pp.  353 — 365.  A 
plaintifif  who  succeeds  in  recovering  general  damages  may  yet  be 
ordered  to  pay  the  costs  occasioned  by  a  claim  for  special  damage 
which  he  has  failed  to  substantiate.  {Forster  v.  Farqiihar,  (1893) 
1  Q.  B.  564 ;  62  L.  J.  Q.  B.  296  ;  41  W.  R.  425 ;  68  L.  T.  308.)  As 
the  damages  are  necessarily  unliquidated  it  is  not  necessary  to  insert 
in  the  claim  of  damages  at  the  end  of  the  Statement  of  Claim  any- 
specific  figure  as  the  precise  amount  claimed  (per  Yaughan  Williams, 
L.J.,  in  London  and  Northern  Bank,  Limited  v.  George  Neivnes, 
Limited,  (1900)  16  Times  L.  R.  at  p.  434),  nor  is  it  advisable  for 
the  plaintifif  to  do  so.  But  if  he  does  so  he  should  be  sure  to  claim 
enough ;  for  although  the  plaintifif  may  recover  less  than  the 
amount  specified,  he  cannot  recover  more,  unless  the  judge  at  the 
trial  will  consent  after  verdict  to  amend  the  Statement  of  Claim 
under  Order  XXVIII.  r.  1.  {ChatteU  v.  Daily  Mail  PublisJiing  Co., 
Limited,  (1901)  18  Times  L.  R.  165.) 

An  injunction  may  also  be  claimed,  if  there  is  any  reason  to 
apprehend  any  further  publication  of  the  defamatory  words ;  e.g., 
"  An  injunction  to  restrain  the  defendant  from  publishing  the  said 
pamphlet  or  any  other  libels  or  slanders  affecting  the  plaintifif  in 
his  profession  and  ofi&ce,"  or  more  briefly:  "An  injunction  to 
restrain  the  defendant  from  similar  publications  in  future."  (And 
see  15  Q.  B.  D.  650 ;  and  Precedents  Nos.  7  and  15.) 

Instructions  for  Defence. 

On  receiving  the  Statement  of  Claim,  the  defendant  should  care- 
fully consider  his  position,  and  decide  on  his  course  of  action. 
Often  it  would  be  well  for  him  to  apologise  at  once,  and  pay  money 
into  Court.  In  some  few  cases  he  should  declare  war  to  the  knife, 
and  justify.  But  it  is  no  use  for  him  to  send  his  counsel  merely  a 
copy  of  the  Statement  of  Claim  with  instructions  consisting  solely 
of  the  words  "  Counsel  will  please  draw  the  necessary  pleas."    The 
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Defence  in  an  action  of  libel  or  slander  is  a  most  important  docu- 
ment, and  should  not  be  drafted  hurriedly  or  on  insufficient  materials. 
Before  settling  it,  counsel  should  be  put  in  possession  of  all  the 
facts.  If  there  is  any  thought  of  a  justification,  the  evidence  by 
which  it  is  proposed  to  support  that  plea  should  be  submitted  to 
counsel  in  full  detail,  and  his  opinion  taken  as  to  its  sufficiency. 
Counsel  should  also  be  informed  of  all  facts  which  might  support  a 
plea  of  privilege. 

Amend/nient, 

The  defendant's  counsel,  on  receiving  the  Statement  of  Claim, 
should  first  consider  if  it  discloses  any  cause  of  action.  If  the 
words  are  not  actionable  per  se,  and  no  special  damage  is  alleged, 
he  should  apply  under  Order  XXV.  r.  4,  to  have  the  action 
dismissed  as  being  frivolous  and  vexatious.  (Htibhuck  dk  Sons  v. 
WUkinsm,  Haywood  d  Clark,  (1899)  1  Q.  B.  86 ;  68  L.  J.  Q.  B. 
84  ;  79  L.  T.  429.)  So,  if  the  words  set  out  are  not  defamatory 
in  their  ordinary  signification,  and  there  is  no  innuendo,  or  if 
the  innuendo  alleges  a  meaning  which  it  is  clear  that  the  words 
cannot  bear.  So,  again,  if  it  appear  on  the  Statement  of  Claim 
that  the  words  were  uttered  on  an  occasion  which  is  clearly  abso- 
lutely privileged.  (Gompas  v.  White,  (1889)  6  Times  L.  R.  20.) 
Where  the  words  complained  of  are  not  set  out  verbatim,  an 
application  should  be  made  under  Order  XIX.  r.  27.  But  in 
other  cases,  unless  the  defect  is  seriously  embarrassing,  it  is 
better  policy  to  leave  it  unamended ;  it  is  no  part  of  the  defen- 
dant's duty  to  reform  the  plaintiff's  pleading.  And  be  careful  in 
drawing  the  Defence  not  to  aid  the  defect  in  the  claim  in  any 
way;  the  less  said  about  that  part  of  the  pleading,  the  better; 
do  not  admit  it;  if  need  be,  traverse  it  in  so  many  words; 
but  after  such  denial,  avoid  the  whole  topic  if  possible;  leaving 
the  plaintiff's  counsel  to  explain  it  to  the  judge  at  the  trial 
if  he  can. 

Partic^durs  before  Defence. 

But  the  more  usual  application  at  this  stage  is  for  particulars. 
(See  Order  XIX.  rr.  7,  8.)  If  no  particulars  be  given  of  a 
material  allegation  the  plaintiff  will  be  entitled  at  the  trial  to  give 
evidence  as  to  any  fact  which  tends  to  support  the  allegation. 
{Hewaon  v.  Cleeve,  (1904)  2  Ir.  E.  586.)  The  defendant  therefore 
should  try  to  bind  the  plaintiff  down  to  some  particular  state  of 
facts  of  which  alone  evidence  may  be  offered  at  the  trial.    , 


686  THE  PLEADINGS. 

It  is  now  settled  practice  that  the  defendant  is  entitled  to 
particulars  of  the  times  when,  and  the  persons  to  whom  the  alleged 
slanders  or  libels  were  published,  if  such  details  are  not  given  in  the 
Statement  of  Claim.  (RoseUe  v.  Buchanauy  16  Q.  B.  D.  656 ;  55 
L.  J.  Q.  B.  876  ;  84  W.  B.  488 ;  extending  the  decision  in  Bradbtiry 
V.  Cooper,  12  Q.  B.  D.  94 ;  58  L.  J.  Q.  B.  558 ;  82  W.  E.  32 ;  48  J.  P. 
198.)  But  an  application  for  such  particulars  must  be  made  promptly. 
(Gouraud  v.  Fitzgerald,  87  W.  R.  265 ;  5  Times  L.  E.  80.)  Particulars 
will  not  be  ordered  of  the  general  allegation  in  the  Statement  of 
Claim  that  the  words  are  published  maliciously.     (Order  XIX.  r.  22.) 

It  is  no  objection  that  the  defendant  must  know  already 
the  facts  for  which  he  asks  by  way  of  particulars;  he  is 
entitled  to  know  the  case  that  is  going  to  be  made  against  him. 
So,  too,  it  is  no  objection  to  an  order  being  made  for  such 
particulars  that  the  plaintiff  may  be  thus  indirectly  compelled 
to  disclose  the  names  of  his  witnesses.  ''  If  the  particulars  are 
those  that  he  ought  to  give,  he  cannot  refuse  to  do  so  merely 
on  the  ground  that  his  answer  will  disclose  the  names  of  the  wit- 
nesses he  proposes  to  call."  (Per  Lord  Esher,  M.E.,  in  Zierenherg  v. 
LaboucherCy  (1898)  2  Q.  B.  at  p.  187 ;  and  see  Humphries  d-  Co* 
V.  I'ayloi'  Drug  Co.,  89  Ch.  D.  698 ;  87  W.  E.  192 ;  59  L.  T. 
177 ;  Bishop  v.  Bishop,  (1901)  P.  825 ;  70  L.  J.  P.  98 ;  85  L.  T. 
178.)  And  there  is  no  distinction  between  actions  of  libel  and 
of  slander  in  this  respect.  But,  of  course,  the  plaintiff  cannot  be 
compelled  to  give  the  names  of  the  persons  passing  in  the  street 
at  the  time  the  alleged  slander  was  uttered.  (Wingard  v.  Cox, 
W.  N.  1876,  p.  106.)  Nor  can  a  person  libelled  in  a  news- 
paper be  expected  to  give  the  names  of  all  who  take  the  paper. 
Where  the  words  were  uttered  in  a  public  room,  the  plaintiff 
was  ordered  to  give  the  best  particulars  he  could  of  the  names 
of  the  persons  present  at  the  time.  {Williaim  v.  Ramsdale,  86 
W.  E.  125.)  So  in  an  action  for  slander  of  title  the  plaintiff  was 
ordered  to  give  particulars  of  the  occasions  when  the  words  were 
spoken  and  of  the  persons  present  on  such  occasions.  {Roche  v. 
Meyler,  (1896)  2  Ir.  E.  85.) 

So,  too,  whenever  any  special  damage  is  claimed,  but  not  with 
sufficient  detail,  particulars  will  be  ordered  of  the  alleged  damage. 
Thus,  the  plaintiff  can  be  compelled  to  state  the  names  of  the 
customers  who  he  alleges  have  ceased  to  deal  with  him,  or  of  the 
friends  who  have  ceased  to  show  him  hospitality,  in  consequence  of 
the  defendant's  words.  This  is  a  very  useful  order;  as  if  the 
plaintiff  cannot  give  the  names,  he  will  not  be  allowed  at  the  trial 
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to  give  any  evidence  in  support  of  the  allegation.  (See  Dimsdale 
V.  Goodiake,  (1876)  40  J.  P.  792 ;  and  Precedents  Nos.  16,  17,  28.) 
Particulars  of  general  damage  will  never  be  ordered. 

But  no  order  will  be  made  where  the  defendant  does  not  really 
need  the  information  to  enable  him  to  prepare  his  case  for  trial  or 
where  such  an  order  would  be  oppressive.  (See  Duke  v.  Wisden, 
<1897)  77  L.  T.  67 ;  IS  Times  L.  R.  481 ;  Landon  and  Narthern 
Bank,  Limited  v.  Oeorge  Newnes,  Limited,  (1900)  16  Times  L.  R.  483.) 

Defence, 

The  defendant  in  his  Defence  may  traverse  every  material  allega- 
tion in  the  Statement  of  Claim,  so  as  to  put  the  plaintiff  to  proof  of 
his  case.  He  may  at  the  same  time  set  up  some  affirmative  case  in 
answer  to  the  claim,  the  burden  of  proving  which  will  lie  on  himself. 
He  may  also  object  to  the  sufficiency  of  the  claim  in  law.  The 
•defendant  may  also  set  up  a  counterclaim.  All  the  defences  to 
which  we  have  referred,  or  any  number  of  them,  may  be  pleaded 
together  in  the  same  action  without  leave,  although  they  appear 
inconsistent.  Thus,  in  Restell  and  wife  v.  Steward,  W.  N.  1875, 
pp.  281,  282,  Quain,  J.,  held  that  a  denial  of  publication  and  a 
justification  could  be  pleaded  together.  In  Stainbank  v.  Beckett, 
W.  N.  1879,  p.  208,  the  defendant  pleaded  that  the  alleged  libel 
•did  not  relate  to  the  plaintiff,  that  it  was  a  fair  comment  upon  a 
matter  of  public  interest,  and  also  that  it  was  true  in  fact ;  and  the 
Oourt  of  Appeal  held  that  the  Defence  was  not  embarrassing.  A 
•defendant  may  '*  raise  by  his  Statement  of  Defence  without  leave  as 
many  distinct  and  separate,  and  therefore  inconsistent,  defences,  as 
he  may  think  proper."  (Per  Thesiger,  L.J.,  in  Berdan  v.  Green- 
wood, 8  Ex.  D.  256 ;  47  L.  J.  Ex.  628 ;  26  W.  R.  902 ;  89  L.  T. 
^23.)  There  is  only  one  exception  to  this  rule.  The  defendant  in 
an  action  of  libel  or  slander  may  not  pay  money  into  Court,  if  he 
has  placed  on  the  record  any  plea  which  denies  liability  to  the 
plaintiff.     (Order  XXII.  r.  1.) 

1.  Traverses. 

The  defendant  must  deal  specifically  with  each  allegation  in 
the  Statement  of  Claim  which  he  does  not  admit  to  be  true. 
•(Order  XIX.  r.  17.)  Sometimes  it  is  advisable  for  the  defendant 
to  traverse  an  allegation  in  the  Statement  of  Claim  so  as  to  compel 
the  plaintiff  to  call  a  particular  witness.  But  as  a  rule  he  should 
Admit  every  statement  of  fact  which  he  does  not  intend  to  seriously 
•dispute  at  the  trial.    At  the  same  time,  he  must  be  careful  how  he 
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admits  even  the  introductory  paragraphs,  which  may  appear 
immaterial ;  they  were  not  inserted  without  some  purpose.  Every 
allegation  of  fact  not  denied  specifically  will  be  taken  to  be  admitted.. 
(Order  XIX.  r.  18.) 

The  following  are  the  most  usual  traverses : — 

(i)  **  The  defendant  never  spoke  or  published  any  of  the  words 
set  out  in  paragraph  2  of  the  Statement  of  Claim."  The  worda 
*'  either  falsely  or  maliciously  "  must  not  be  added.  {Belt  v.  Lawes, 
61  L.  J.  Q.  B.  359.)  For  the  plea,  as  it  stands  without  them,  is  a 
denial  of  the  publication  in  fact ;  if  the  plaintiff  prove  publication, 
the  law  will  presume  it  to  have  been  false  and  malicious  until  the 
defendant  proves  either  privilege  or  a  justification;  and  both 
privilege  and  justification  must  be  specially  pleaded,  not  merely 
suggested  by  the  addition  of  four  words  to  a  plea  which  really  raises 
quite  a  different  defence. 

(ii)  *'  The  said  words  do  not  mean  what  is  alleged  in  paragraph  2. 
of  the  Statement  of  Claim."  This  is  a  traverse  of  the  innuendo^ 
The  plaintiff  is  sure  to  put  the  blackest  construction  on  the  words  : 
hence  the  innuendo,  if  there  be  one,  should  always  be  traversed 
(except  perhaps  where  the  defendant  pays  money  into  court). 

(iii)  **  The  plaintiff  did  not,  at  the  date  of  the  publication,  if  any,, 
of  the  said  words,  carry  on  the  business  of  a  butcher  as  alleged  in 
paragraph  1  of  the  Statement  of  Claim  " ;  or  ''  The  plaintiff  was 

not  at  the  date,  &c.,  vicar  of as  alleged,"  or  **  was  not  then 

a  partner  in  the  firm  of  A.,  B.  &  Co.  as  alleged."  This  is  a  traverse 
of  the  special  character  in  which  the  plaintiff  sues;  and  must 
always  be  specially  pleaded.  (Rules  of  Trinity  Term,  1853,  r.  16  ; 
Order  XXI.  r.  5.)  If  the  defendant  also  wishes  to  raise  at  the  trial 
the  defence  that  the  plaintiff's  trade  is  illegal,  this  also  must  now 
be  specially  pleaded.  (Manning  v.  Clement,  7  Bing.  362 ;  5  M.  &  P. 
211,  is  no  longer  law  on  this  point.) 

(iv)  "  The  words  did  not  refer  to  the  plaintiff."  (See  R.  S.  C. 
App.  E.,  s.  3,  No.  2.)  Or,  if  it  be  alleged  that  the  words  were 
spoken  of  the  plaintiff  in  the  way  of  his  trade,  office  or  profession,, 
the  traverse  would  run  :  ''  The  defendant  denies  that  he  spoke  or 
published  any  of  the  said  words,  with  reference  to  the  plaintiff  in 

the  way  of  his  said  trade  {or  ofl&ce  or  profession  of )  or  at 

all." 

(v)  No  denial  or  defence  is  necessary  ''  as  to  damages  claimed  or 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases,  unless  expressly  admitted."  (Order  XXI.  r.  4.  And  see 
Order  XIX.  r.  17.) 
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2.  Objections  in  Point  of  Law. 

The  defendant  may  raise  in  his  Defence  any  objection  in  point 
of  law  to  the  Statement  of  Claim.  Bat  he  is  not  bound  to  do  so  ; 
he  may  urge  at  the  trial  any  point  of  law  he  likes,  whether  raised 
on  the  pleadings  or  not.  It  is  only  when  the  defendant  desires  to 
have  any  point  of  law  set  down  for  hearing,  and  disposed  of  before 
the  trial  under  the  latter  part  of  rule  2  of  Order  XXV.,  that  he  must 
raise  it  in  his  pleading  by  an  objection  in  point  of  law.  And  it  is 
clearly  worth  his  while  so  to  raise  it  whenever  the  objection  may 
substantially  dispose  of  the  whole  action,  or  of  any  distinct  cause  of 
action  therein ;  as  in  that  case  the  Court  may  dismiss  the  action 
under  rule  8  of  the  same  Order  (as  was  done  in  Mayor ,  dtc,  of 
Manchester  v.  WiUiams,  (1891)  1  Q.  B.  94 ;  60  L.  J.  Q.  B.  28 ;  89 
W.  B.  802;  68  L.  T.  805),  and  so  save  the  parties  the  expense  of 
fighting  unnecessary  issues  of  fact. 

A  specimen  of  such  an  objection  is  given  in  the  Bules  of  1888, 
Appendix  E.,  s.  8,  No.  2 : — "  The  defendant  will  object  that  the 
special  damage  stated  is  not  sufficient  in  point  of  law  to  sustain  this 
action."  Similarly,  if  no  special  damage  be  alleged,  the  defendant 
may  object  "  that  the  said  words  are  not  actionable  without  proof 
of  special  damage,  and  that  none  is  alleged."  Again,  if  the  defendant 
desires  to  contend  that  the  words  cannot  possibly  be  construed  into 
a  libel  or  slander,  such  a  contention  may  rightly  be  stated  as  a 
point  of  lai^  ;  for,  if  it  be  well  founded  the  judge  should  withdraw 
the  case  from  the  jury.  If  words  which  are  not  defamatory  are 
set  out  in  the  Statement  of  Claim  and  accompanied  by  an  innuendo 
which  purports  to  give  them  an  actionable  meaning,  the  defendant 
should  first  traverse  the  innuendo  and  may  then  proceed  to  object 
**  that  the  said  words  are  incapable  of  the  alleged  or  of  any  other 
actionable  meaning." 

8.  No  Libel. 

'^  The  said  words  are  no  libel."  This  was  held  a  good  plea  in 
Ireland  before  the  Judicature  Act,  on  the  ground  that  it  raised  a 
question  of  fact  for  the  jury,  not  a  point  of  law  for  the  judge. 
{Nixon  V.  Harvey,  8  Ir.  C.  L.  Bep.  446.)  And  since  then  such  a 
plea  has  been  freely  used  in  Ireland.  (See  Maguire  v.  Knox,  Ir.  B. 
5  C,  L.  408 ;  Stannus  v.  Finlay,  Ir.  B.  8  C.  L.  264 ;  Cosgrave  v. 
Trade  Auxiliary  Co.,  Ir.  B.  8  C.  L.  849;  M^Loughlin  v.  Dwyer  (1), 
Ir.  B.  9  C.  L.  170.)  It  is  now  in  common  use  in  England.  It  is 
often  joined  with  a  plea  of  fair  comment  thus  :  "  The  said  words 
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are  no  libel,  bat  are  a  fair  comment  published  in  good  faith  on 
certain  matters  of  public  interest,  riz. : "  (naming  them).  If  the 
plaintiff  has  pleaded  an  innuendo  which  the  defendant  has  traversed, 
the  plea  would  run:  ''The  said  words  without  the  said  alleged 
meaning  are  no  libel." 

4.  Pnvilege. 

The  defence  of  privilege  must  be  specially  pleaded,  and  facts  and 
circumstances  mudt  also  be  stated  showing  why  and  how  the 
occasion  is  privileged.  (Order  XIX.  rr.  4,  16  ;  Spackman  v.  Gibney, 
Ex.  D.  (not  reported).)  "  The  question  whether  the  occasion  .is 
privileged  is  a  question  of  law ;  and  therefore  when  this  defence  is 
pleaded,  the  facts  necessary  to  show  that  the  occasion  is  privileged 
must  be  stated."  (Per  cur.  in  Simmonds  v.  Dunne,  Ir.  R.  5  C.  L. 
358,  at  p.  862.)  Several  such  pleas  will  be  found  collected  on 
pp.  722—728. 

Where  the  occasion  is  not  absolutely  privileged,  it  is  usual  to  aver 
that  the  defendant  honestly  believed  his  words  to  be  true  and  pub- 
lished them  bond  Jide,  or  without  malice.  But  strictly  this  is 
unnecessary ;  for  as  soon  as  the  judge  rules  that  the  occasion  is 
privileged,  it  is  for  the  plaintiff  to  prove  malice.  (Jenoure  v. 
Delmege,  (1891)  A.  C.  78  ;  60  L.  J.  P.  C.  11.)  The  defendant  should 
not  allege  that  he  had  just  and  reasonable  grounds  for  believing  the 
charges  against  the  plaintiff  to  be  true;  as,  if  he  does,  he  may  be 
ordered  to  state  the  grounds  of  such  belief.  (Fitzgerald  v.  Campbell, 
18  Ir.  Jur.  158;  15  L.  T.  74;  contra.  Cave  V.  Toire,  54  L.  T.  515.) 
Such  an  allegation  runs  dangerously  near  to  a  justification,  and  the 
averment  of  bona  fides  covers  and  includes  it. 

5.  Justification. 

This  is  a  most  dangerous  plea,  and  should  never  be  placed  on  the 
record  without  careful  consideration  of  the  sufficiency  of  the  evidence 
by  which  it  is  to  be  supported ;  for  the  strictest  proof  is  required 
(see  Leyman  v.  Latimer,  8  Ex.  D.  15,  852 ;  47  L.  J.  Ex.  470) ;  and, 
if  it  be  not  proved,  the  defendant's  persistence  in  the  charge  is  some 
evidence  of  malice,  and  will  always  tend  to  aggravate  the  damages 
given  against  him.  The  defence  cannot  be  raised  without  a  special 
plea ;  and  counsel  should  never  draw  such  a  plea  without  express 
instructions,  and  even  then  should  always  caution  the  defendant  as 
to  the  risk  he  runs. 

When  the  libel  consists  of  one  precise  and  specific  charge  (e.g., 
''He  forged  my  name  to  this  cheque"),  it  is  sufficient  to  plead 
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generally : — **  The-  said  words  are  true  in  substance  and  in  fact ;  " 
and  no  particulars  will  be  ordered.  {Gordon  Gumming  v,  Oreen  and 
others,  (1891)  7  Times  L.  R.  408.)  But  whenever  a  general  charge 
is  made,  the  very  words  alleged  to  have  been  uttered  must  be 
expressly  justified,  and  also  specific  instances  must  be  given  in  the 
Defence,  so  that  the  plaintiff  may  know  on  what  facts  the  defendant 
intends  to  rely  at  the  trial  in  support  of  his  plea  of  justification. 
(Hickinbotham  v.  Leach,  10  M.  &  W.  861 ;  Zierenberg  and  wife  v. 
Labouchere,  (1893)  2  Q.  B.  188 ;  63  L.  J.  Q.  B.  89 ;  Devereux  v. 
Clarke,  (1891)  2  Q.  B.  582  ;  60  L.  J.  Q.  B.  773.)  Where  the  words 
impute  constant  and  habitual  misconduct,  it'is  not  sufficient  to  allege 
and  prove  one  solitary  instance  of  such  misconduct.  {Wakley  v. 
Cooke  and  Healey,  4  Exch.  511 ;  19  L.  J.  Ex.  91.)  It  is  enough  to 
cite  three  instances  (Moore  v.  Terrell  and  othei's,  4  B.  &  Ad.  870 ; 
IN.  &  M.  559),  and  to  clearly  prove  two.  (fi.  pros,  Lambri  v. 
Labottchere,  14  Cox,  C.  C.  419.)  But  the  defendant  should  set  out  in 
his  pleading  all  the  instances  that  he  can  prove.  Such  instances 
must  be  pleaded  with  sufficient  particularity  to  inform  the  plaintiff 
precisely  what  are  the  facts  to  be  tried.  (See  Precedent  No.  34, 
post,  p.  721.)  These  instances  should  be  stated  in  the  body  of  the 
plea.  (Honess  and  others  v.  Stubbs,  7  C.  B.  N.  S.  555  ;  29  L.  J. 
C.  P.  220 ;  6  Jur.  N.  S.  682 ;  Order  XIX.  r.  6.)  If  they  are  not,  the 
Master  will  order  particulars  to  be  given,  and  generally  at  the  cost 
of  the  defendant. 

If  it  appears  from  the  words  set  out  in  the  Statement  of  Claim 
that  the  defendant  did  not  make  a  direct  charge  himself,  but  only 
repeated  what  A.  said,  then  a  general  plea  that  the  words  are  true 
will  be  insufficient  {Duncan  v.  Thwaites,  3  B.  &  C.  556) ;  for  it  will 
only  amount  to  an  assertion  that  A.  said  so  ;  whereas  the  defendant 
must  go  further,  and  prove  in  addition  that  what  A.  said  was  true. 
(See  ante,  p.  178.) 

The  defendant  must  plead  to  the  words  set  out  in  the  Statement 
of  Claim  and  not  to  some  other  words  of  his  own.  {Rassam  v. 
Budge,  (1893)  1  Q.  B.  571 ;  62  L.  J.  Q.  B.  312.)  Nor  may  he  put  hia 
own  meaning  on  the  words,  and  assert  that  in  that  sense  they  are 
true.  (Wood  v.  Earl  of  Durham,  (1888)  4  Times  L.  R.  556.)  The 
precise  charge  must  be  justified;  and  the  whole  of  the  precise 
charge.  (Goodburne  v.  Bowman  and  others,  9  Bing.  532 ;  Wemher, 
Beit  d  Co.  v.  Markham,  (1901)  18  Times  L.  E.  143 ;  (1902)  ib. 
763.  And  see  ante,  p.  175.)  Every  fact  stated  must  be  proved  true 
(Weaver  v.  Lloyd,  2  B.  &  C.  678  ;  Helsham  v.  Blackwood,  11  C.  B. 
Ill;  20  L.  J.  C.  P.  187;  15  Jur.  861),  unless  it  be  absolutely 
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immaterial  and  trivial,  and  in  no  way  alters  the  complexion  of  the 
affair.  Bat  not  every  comment  on  such  facts  need  be  justified. 
Thus,  if  the  defendant  states  certain  facts,  and  then  calls  the 
plaintiff  a  ''  scamp  "  and  a  "  rascal,"  and  such  epithets  would  be 
deserved  if  the  facts  as  stated  are  true,  then  it  is  sufficient  to  plead 
the  truth  of  the  facts ;  the  epithets  need  not  be  expressly  justified. 
{Moirison  v.  Harmei\  3  Bing.  N.  C.  767 ;  4  Scott,  588 ;  Tighe  v. 
Coopei',  7  E.  &  B.  689  ;  26  L.  J.  Q.  B.  216.)  But  if  the  comment 
introduces  an  independent  fact,  or  substantially  aggravates  the  main 
imputation,  it  must  be  expressly  justified.  Thus  a  libellous  heading 
to  a  newspaper  article  must  be  justified  as  well  as  the  facts  stated 
in  the  article.  (Bishop  v.  Latimer^  4  L.  T.  775  ;  Clement  v.  Lewis 
and  others,  8  Br.  &  Bing.  297  ;  8  B.  &  Aid.  702.  See  ante,  pp.  178— 
177.)  Where  the  words  relate  wholly  to  a  matter  of  public 
interest,  the  defendant  may  justify  the  allegations  of  fact  while 
pleading  that  the  rest  of  the  words  are  fair  comment,  as  was 
done  in  Lord  Penrhyn  v.  Licensed  Victuallers'  Mirror,  (1890) 
7  Times  L.  B.  1.  (See  the  form  of  this  plea.  Precedent  No.  26, 
post,  p.  716.) 

The  defendant  may  in  mitigation  of  damages  by  a  special  plea 
{Vessey  v.  Pike,  8  C.  &  P.  512)  justify  a  part  of  the  libel,  provided 
such  part  is  distinct  and  severable  from  the  rest.  (See  Davis  v. 
Billing,  (1891)  8  Times  L.  B.  58;  and  other  cases  cited  ante, 
p.  180.)  But  the  plea  must  distinctly  identify  the  portion  justified. 
{Fleming  v.  Dollar,  23  Q.  B.  D.  888 ;  58  L.  J.  Q.  B.  548 ;  87  W.  R. 
684 ;  61  L.  T.  230 ;  and  see  Precedent  No.  36.)  If  the  defendant 
pleads  a  justitication  of  the  words  without  any  qualification  he 
must  at  the  trial  prove  the  words  true  in  whatever  sense  the  \\xYy 
may  put  upon  them.  But  if  there  is  an  innuendo  in  the  Statement 
of  Claim,  the  defendant  may,  if  he  thinks  fit,  qualify  his  justifica- 
tion, denying  that  such  innuendo  puts  the  true  construction  on  the 
words,  and  asserting  merely  that  in  their  natural  and  ordinary 
signification  they  are  true.  In  this  case  he  will  not  be  allowed  at 
the  trial  to  say  that  the  words  are  true  in  the  meaning  ascribed  to 
them  by  the  innuendo ;  so  that  if  the  jury  think  that  the  words 
bore  that  meaning,  the  defendant  will  have  no  defence  under  this 
plea.  In  every  case  the  defendant  must  make  it  perfectly  clear 
how  much  of  the  words  he  justifies,  and  in  what  sense  he  justifies 
them.  {Fleming  v.  Dollar,  supra.)  Any  plea  which  wears  a 
doubtful  aspect,  which  may  be  either  a  justification,  or  a  mere 
traverse,  or  a  plea  of  privilege,  will  be  struck  out  at  Chambers  as 
embarrassing.     {Carr  v.  Duckett,  5  H.  &  N.  788 ;  29  L.  J.  Ex.  468 ; 
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Bronbridge  v.  Latimer,  12  W.  R.  878 ;  10  L.  T.  816  ;  O'Keefe  v. 
Cardinal  Cidlen,  Ir.  E.  7  C.  L.  819.) 

A  defendant  will  not  be  allowed  to  amend  his  Defence  and  plead 
a  justification  at  the  last  moment,  e.g.,  on  the  day  before  the  trial. 
(Kirby  v.  Simpson,  8  Dowl.  791.) 

6.  Other  Special  Defences. 

Statutes  of  Limitation  (see  ante,  p.  567). — The  objection  that  the 
action  is  brought  too  late  must  be  raised  by  a  special  plea 
(Order  XIX.  r.  15),  even  though lihe  defect  is  apparent  on  the  face 
of  the  Statement  of  Claim.  This  was  decided  as  long  ago  as  1686. 
(Haivkings  v.  Billhead,  Cro.  Car.  404.) 

Previous  Action. — That  the  plaintiff  has  previously  sued  the 
defendant  for  the  same  cause  of  action  is  a  defence,  whatever 
the  result  of  the  former  action.  (See  ante,  p.  569,  and  Precedent 
No.  52.)  That  judgment  was  recovered  against  one  of  several  joint 
publishers  is  also  a  bar  to  any  action  against  the  others  for  the 
same  publication.    (See  form  of  plea,  2  C.  &  E.  688,  n.) 

Accord  and  Satisfaction, — That  the  plaintiff  agreed  to  accept  certain 
apologies  and  that  the  defendant  duly  published  them  in  accordance 
with  such  agreement  was  held  a  bar  to  the  action  in  Boosey  v.  Wood, 
8  H.  &  C.  484 ;  84  L.  J.  Ex.  65.  (See  also  Lane  v.  Applegate,  1  Stark. 
97  ;  and  Marks  v.  Conservative  Newspaper  Co.,  (1886)  8  Times  L.  R. 
244.)  As  to  accord  and  satisfaction  made  by  one  jointly  liable  with 
the  defendant,  see  Bainbridge  v.  Lax,  9  Q.  B.  819 ;  Thurman  v.  Wild, 
11  A.  &  E.  453 ;  Hey  v.  Moorhouse,  6  Bing.  N.  C.  52.  An  accord  or 
satisfaction  made  by  a  third  party  on  the  defendant's  behalf,  and 
accepted  by  the  plaintiff  in  discharge,  will  be  a  bar  to  the  action. 
{Jones  V.  Broadhurst,  9  C.  B.  178.     See  Precedent  No.  58.) 

Release. — A  release  must  be  specially  pleaded.  (Order  XIX.  r.  15.) 
In  an  American  case  {Beach  et  tix.  v.  Beach,  (1842)  2  Hill  (N.  Y.),  260, 
ante,  p.  584),  a  release  by  the  plaintiff's  husband  was  pleaded  to  an 
action  for  slander  of  the  wife. 

Husband  and  Wife. — By  virtue  of  the  Married  Women's  Property 
Act  Amendment  Act,  1874  (87  &  88  Vict.  c.  50),  s.  2,  a  husband 
when  sued  for  a  libel  or  slander  published  or  uttered  by  his  wife 
before  her  marriage  may,  if  married  between  July  80th,  1874,  and 
January  1st,  1888,  in  addition  to  any  other  pleas,  plead  that  no 
property  vested  in  him  by  reason  of  the  marriage  within  the  meaning 
of  sect.  5,  or  if  a  certain  amount  of  property  did  so  vest  in  him,  then 
that  he  is  liable  to  that  extent,  and  no  further.  .  As  to  a  husband 
married  on  or  since  January  1st,  1888,  see  ante,  pp.  585 — 539. 

O.L.S.  Q  Q 
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7.  Payment  into  Court. 

Payment  into  Court  is  not  strictly  a  defence  ;  it  is  rather  an 
attempt  at  a  compromise ;  for  it  admits  liability  to  the  extent  of 
such  payment.  In  all  other  actions  a  defendant  may  pay  money 
into  Court,  while  at  the  same  time  he  denies  all  liability.  But  this 
is  not  allowed  in  actions  or  counterclaims  for  libel  or  slander. 
(Order  XXII.  r.  1.)  Here  the  defendant,  if  he  pays  money  into 
Court  at  all,  must  do  so  "  by  way  of  satisfaction  which  shall  be 
taken  to  admit  the  claim  or  cause  of  action  in  respect  of  which  the 
payment  is  made  "  ;  *  and  his  Defence  must  not  contain  any  plea 
which  denies  liability.  Thus  where  a  husband  and  wife  were  sued 
jointly,  and  the  husband  paid  money  into  Court  in  satisfaction  but 
the  wife  denied  liability,  the  Court  ordered  that  part  of  the  Defence 
which  was  inconsistent  with  an  admission  of  liability  to  be  struck 
out.  (Beaumont  v.  Kaye  and  wife,  (1904)  1  K.  B.  292 ;  78  L.  J.  K.  B. 
218  ;  62  W.  R.  241 ;  90  L.  T.  51 ;  20  Times  L.  R.  188.)  Hence  a 
defendant  who  has  any  defence  on  the  merits  should  not  pay  money 
into  Court. 

Where,  however,  the  words  are  defamatory  in  their  natural  and 
obvious  meaning,  and  the  plaintiff  by  his  innuendo  puts  on  them  a 
more  defamatory  meaning,  the  defendant  may  traverse  the  innuendo 
and  at  the  same  time  pay  money  into  Court ;  provided  it  be  made 
clear  on  the  face  of  the  plea  that  the  money  is  paid  into  Court  and 
liability  admitted  in  respect  of  the  words  without  the  alleged 
meaning ;  as  such  a  traverse  is  not  in  that  case  '*  a  defence  denying 
liability."  (Mackay  v.  Manchester  Press  Co.,  (1889)  54  J.  P.  22 ; 
6  Times  L.  R.  16.)  But  it  is  not  always  wise  to  adopt  this  course ; 
see  Precedent  No.  55,  and  the  note  thereto. 

Neither  the  fact  that  money  has  been  paid  into  Court  nor  the 
amount  paid  in  can  be  mentioned  to  the  jury.  (Order  XXII.  r.  22.) 
This  rule  applies  to  actions  of  libel  and  slander,  notwithstanding  the 
observations  of  Lord  Russell,  L.C.J.,  in  Klamborotvski  v.  Cooke, 
(1897)  14  Times  L.  R.  88.  (See  Veale  v.  Reid,  (1904)  117  L.  T. 
Journal,  292.)  If  the  defendant  decides  to  pay  money  into 
Court,  he  should  pay  in  a  substantial  sum — at  least  twice  as  much 
as  he  himself  thinks  the  plaintiff  is  entitled  to.  It  is  seldom  worth 
while  to  pay  a  farthing  or  a  shilling  into  Court ;  though  in  some 
cases  it  may  be  good  policy  to  pay  in  forty  shillings. 

*  It  follows  that  Jo7ie8  v.  Mach'e,  L.  E.  3  Ex.  1 ;  37  L.  J.  Ex.  1 ;  16  W.  R.  109 ; 
17  L.  T.  151 ;  and  Hawkesley  v.  Bradshaw,  5  Q.  B.  D.  302 ;  49  L.  J.  Q.  B.  333 ; 
28  W.  E.  657 ;  42  L.  T.  285  are  no  longer  law  since  October  24th,  1883,  when 
this  rule  was  made. 
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Where  an  order  has  been  made  consolidating  two  or  more  actions 
under  the  Law  of  Libel  Amendment  Act,  1888,  the  defendants  may, 
it  seems,  pay  one  lump  sum  into  Court  if  they  think  fit.  {Stone 
V.  Press  Associatian,  Limited,  (1897)  2  Q.  B.  159 ;  66  L.  J.  Q.  B. 
662 ;  45  W.  E.  641 ;  77  L.  T.  41.) 

8.  Payment  into  Court  under  Lord  CampbeWs  Act, 

At  common  law  the  defendant  in  an  action  of  libel  or  slander  had 
no  power  to  pay  money  into  Court.    Power  to  pay  money  into 
Court  was  for  the  first  time  given  to  a  defendant  by  sect.  2  of  Lord 
Campbell's  Libel  Act  (6  &  7  Vict.  c.  96),  which  enacted  that  in  an 
action  for  a  libel  contained  in  a  public  newspaper  or  other  periodical 
publication,  the  defendant  might  plead  that  the  libel  was  published 
without  gross  negligence  and  without  any  malice  towards    the 
plaintiff,  and  that  he  had  published  a  full  apology.     It  also  gave  him 
liberty  to  pay  money  into  Court  "  by  way  of  amends."  (See  postj, 
p.  776.)     Two  years  later  the  payment  of  money  into  Court  wa& 
rendered  compulsory  by  the  statute  8  &  9  Vict.  c.  75,  s.  2,  which 
provided  that  it  should  not  be  competent  for  any  defendant  in  such 
an  action  to  file  a  plea  under  the  earlier  Act  *'  without  at  the  same 
time  making  a  payment  of  money  into  Court  by  way  of  amends  as 
provided  by  the  said  Act.'*    (See  post,  p.  779.)     Prom  this  time  till 
1875  money  could  not  be  paid  into  Court  in  an  action  of  libel 
except  under  this  Act.     The  Judicature  Act  permitted  any  defendant 
in  any  action  to  pay  money  into  Court.    Hence  from  1875  to  1879 
money  could  be  paid  into  Court  in  an  action  brought  for  a  libel  in 
a  newspaper  or  other  periodical  publication  in  two  ways,  either 
under  Lord  Campbell's  Act,  or  under  the  Judicature  Act.    But  in 
1879  that  portion  of  sect*  2  of  Lord  Campbell's  Libel  Act  which 
enabled  the  defendant  to  pay  money  into  Court,  and  also  the  words 
of  the  later  Act  (8  &  9  Vict.  c.  75),  "  as  provided  by  the  said  Act," 
were  repealed,  *'  as  to  the  Supreme  Court  of  Judicature  in  England," 
by  the  Civil  Procedure  Acts  Bepeal  Act,  1879  (42  &  48  Vict.  c.  59, 
Part  II.  of  the  Schedule),  and  later  as  to  all  Courts  in  England  by 
sect.  4  of  the  Statute  Law  Revision  and  Civil  Procedure  Act,  1888 
(46  &  47  Vict.  c.  49) ;  and  again  the  words  ^'  as  provided  by  the  said 
Act,"  were  repealed  for  the  whole  United  Kingdom  by  the  Statute 
Law  Revision  Act,  1891  (64  &  55  Vict.  c.  67,  s.  1).     The  two 
statutes  42  &  48  Vict.  c.  59,  and  46  &  47  Vict.  c.  49,  contain,  it  is 
true,  words  which  provide  that  such  repeal  shall  not  affect  any 
''principle  or  rule  of  law  or  equity  established  or  confirmed,  or 
right  or  privilege  acquired,  or  duty  or  liability  imposed  or  incurred  "  ; 
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bat  it  is  submitted  that  these  words  have  no  reference  to  a  mode  of 
payment  into  Court,  especially  as  these  Acts  do  not  contain  the 
words  ''  form  or  course  of  pleading,  practice,  or  procedure,"  which 
are  found  in  the  Statute  Law  Revision  Act,  1891. 

Hence  although  it  is  still  open  to  a  defendant  to  plead  in  the 
form  allowed  by  Lord  Campbell's  Act,  the  payment  into  Court, 
which  is  a  necessary  concomitant  of  such  a  plea,  can  only  be  made 
under  the  Judicature  Act.  (Veale  v.  Reid,  (1904)  117  L.  T.  Journal, 
292.)  Two  results  follow:  (i)  that  such  a  payment  into  Court 
operates  as  an  admission  of  liability  to  the  extent  of  the  money 
paid  in ;  (ii)  that  no  plea  denying  liability  can  be  pleaded  there- 
with. In  other  words,  a  plea  under  Lord  Campbell's  Act  is  now, 
it  is  submitted,  merely  a  plea  in  mitigation  of  damages.  (But 
see  the  judgments  in  Oxley  v.  Wilkes,  (1898)  2  Q.  B. 

Pleading  in  the  form  under  Lord  Campbell's  Act  does,  how- 
ever, expose  the  defendant  to  one  grave  risk,  which  he  would 
avoid  if  he  merely  pleaded  payment  into  Court  in  the  usual 
form  with  an  apology.  That  risk  is  that  he  may  have  to  pay 
costs,  even  though  the  jury  award  the  plaintiff  as  damages  an 
amount  less  than  the  sum  paid  into  Court.  It  has  been  held 
that  if  there  be  a  plea  under  Lord  Campbell's  Act  and  the  jury 
find  that  there  was  malice  or  gross  negligence  or  that  the  apology 
was  insufiGicient,  judgment  must  be  entered  for  the  plaintiff  with 
costs  although  he  has  recovered  a  sum  not  greater  than  the 
amount  paid  into  Court.  {OxUy  v.  Wilkes,  (1898)  2  Q.  B.  56; 
67  L.  J.  Q.  B.  678 ;  78  L.  T.  728 ;  Sley  v.  TiOotson  ds  Son,  (1898) 
62  J.  P.  505 ;  14  Times  L.  B.  545.)  Hence  in  the  present  state 
of  the  authorities  the  defendant  should  not  have  recourse  to  a 
plea  under  Lord  Campbell's  Act,  but  should  apologise  and  pay 
money  into  Court  in  the  ordinary  way. 

As  to  payment  of  the  money  out  of  Court,  see  post,  p.  650. 

In  Ireland,  too,  a  distinction  is  still  preserved  between  a  pay- 
ment into  Court  under  Lord  Campbell's  Act  and  all  other 
payments  into  Court.  (See  Hariris  v.  Amott  and  others,  (No.  1) 
24  L.  R.  Ir.  404 ;  CougUan  v.  Morris,  6  L.  R.  Ir.  405.) 


9.  Pleading  an  Apology, 

The  above  section  of  Lord  Campbell's  Act  applies  only  to 
public  periodical  publications ;  but  sect.  1  of  the  same  Act  em- 
powers any  defendant  to  give  in  evidence,  in  mitigation  of  damages 
in  any  action,   whether  of    slander  or  libel,  that  he  made  or 
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offered  an  apology  to  the  plaintiff  before  action,  or  at  the  earliest 
opportunity  afterwards,  if  he  had  no  opportunity  before  action. 
This  section  distinctly  does  not  empower  a  defendant  to  plead 
an  apology;  for  it  requires  him  with  his  plea  to  give  notice 
in  writing  to  the  plaintiff  of  his  intention  to  give  such 
apology  in  evidence.  But  there  can  be  no  objection  now  to 
the  defendant  making  such  written  notice  part  of  his  Defence; 
indeed,  that  he  made  such  an  apology  is  a  material  fact 
on  which  he  relies,  within  the  meaning  of  Order  XIX.  r.  4. 
It  is,  I  think,  now  open  to  a  defendant,  if  he  think  fit,  to  state 
in  his  pleading  facts  which  are  no  defence,  but  which  tend 
to  mitigate  the  damages.  It  can  scarcely  be  said  that  such 
a  method  of  pleading  embarrasses  the  plaintiff,  for  it  gives  him 
notice  what  will  be  the  defendant's  case  at  the  trial.  Indeed, 
the  decisions  in  Scott  v.  Sampsonf  8  Q.  B.  D.  491;  61  L.  J. 
Q.  B.  880;  80  W.  R.  641;  46  L.  T.  412;  46  J-  P.  408;  and 
Millington  v.  Loring,  6  Q.  B.  D.  190;  50  L.  J.  Q.  B.  214;  29 
W.  E.  207  ;  48  L.  T.  657;  46  J.  P.  268,  if  taken  literally,  imply 
that  a  defendant  vivst  always  plead  such  facts  in  his  Defence. 
But  this  is  not  the  practice,  and  it  may  be  inferred  from 
Order  XXXYI.  r.  87,  that  a  defendant  is  not  botmd  to  set  out  in 
his  pleading  the  facts  on  which  he  proposes  to  rely  in  mitigation 
of  damages.  (See  Wood  v.  Earl  of  Durham,  21  Q.  B.  D.  601 ; 
57  L.  J.  Q.  B.  647 ;  87  W.  R.  222 ;  69  L.  T.  142 ;  and  Wood  v. 
Cox,  (1888)  4  Times  L.  R.  660.) 

But  it  is  quite  another  matter  for  the  defendant  in  his  Defence  to 
apologise  for  the  first  time,  when  he  had  previous  opportunities  of 
doing  so,  of  which  he  did  not  avail  himself.  Still,  this  is  often 
done  when  money  is  paid  into  Court.  It  is  certainly  strange 
pleading  ;  but  it  is  difficult  to  see  how  the  plaintiff  can  effectually 
raise  objection  to  it.  (See  Precedents  Nos.  64,  66,  67.)  It 
certainly  cannot  embarrass  a  plaintiff  to  have  placed  upon  the 
record  a  full  retractation  of  the  charge  accompanied  by  an  expression 
of  regret;  and  it  should  conduce  to  an  amicable  settlement.  In 
cases  within  Order  XXXYI.  r.  87,  the  defendant  should  deliver 
particulars  as  therein  required.     (See  Precedent  No.  68.) 

10.  Counterclaim. 

It  is  not  often  that  there  is  a  counterclaim  in  an  action  for  libel 
or  slander,  and  it  would  clearly  be  prejudicial  to  the  fair  trial  of  the 
action  to  permit  a  defendant  to  raise  incongruous  issues.    Btill, 
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there  is  no  reason  why  other  libels  or  slanders  published  by  the 
plaintiff  of  the  defendant  should  not  be  made  matter  of  counter- 
claim,  and  the  fact  that  they  arise  out  of  a  different  transaction  will 
be  no  ground  for  excluding  them  {Qtdn  v.  Hession^  40  L.  T.  70 ;  4 
L.  B.  (Ir.)  85),  if  they  can  be  ''conveniently  disposed  of  in  the 
pending  action."  In  Nicholson  v.JacksoUy  W.  N.  1876,  p.  38,  where 
an  action  had  been  brought  by  a  director  of  a  company  for  libel,  a 
counterclaim  set  up  by  the  defendant  for  damages  for  loss  sustained 
in  respect  of  shares  bought  on  false  representations  was  struck  out 
by  Lindley,  J.  So,  in  Lee  v.  Colyer,  W.  N.  1876,  p.  8,  Quain,  J., 
struck  out  a  counterclaim  for  not  repairing  a  house,  the  action 
being  for  assault  and  slander.  And  where  the  writ  was  specially 
indorsed  for  two  quarters*  rent,  the  defendant  was  not  allowed  to 
set  up  a  counterclaim  for  libel  and  slander  not  connected  with  the 
claim  for  rent.  {Rotheram  v.  Priest,  49  L.  J.  C.  P.  106 ;  28  W.  R. 
277 ;  41  L.  T.  658.)  But  in  Dobede  v.  Fisher,  at  the  Cambridge 
Summer  Assizes,  1880,  Lord  Chief  Baron  Kelly  had  to  try  an  action 
of  slander,  in  which  there  was  a  counterclaim  about  a  right  of 
shooting  over  the  land  occupied  by  the  defendant.  {Times  for 
July  29th,  1880.)  In  South  African  Republic  v.  La  Compagnie 
Franco-Beige,  dtc,  (1897)  2  Ch.  487 ;  66  L.  J.  Ch.  747 ;  46  W.  R.  67  ; 
77  L.  T.  241),  it  was  held  that  a  counterclaim  for  damages  for  libel 
could  not  be  conveniently  tried  in  an  action  for  appointing  a  new 
trustee  and  protecting  a  trust  fund,  and  that  the  fact  that  the  com- 
pany could  not  bring  a  separate  action  for  libel  against  the  Republic 
was  no  ground  for  allowing  the  counterclaim  for  libel  to  stand. 

Amendment. 

The  plaintiff  on  receiving  the  Defence  should  first  consider 
whether  any  portions  of  it  require  amendment.  If,  for  instance, 
money  has  been  paid  into  Court  with  a  defence  denying  liability, 
in  violation  of  Order  XXII.  r.  1,  or  if  no  money  has  been  paid  into 
Court  with  a  plea  under  sect.  2  of  Lord  Campbell's  Act,  it  may  be 
worth  while  for  the  plaintiff  to  apply  at  Chambers  for  an  order  to 
strike  out  the  paragraphs  improperly  inserted  in  the  Defence.  Or 
the  whole  Defence  may  be  struck  out  under  Order  XXV.  r.  4, 
where  it  is  clearly  frivolous  and  vexatious.  (Salomons  v.  Knight, 
(1892)  8  Times  L.  R.  472.)  But  in  other  cases  it  is  not  always 
wise  to  apply  to  have  your  opponent's  pleading  struck  out  or 
amended,  even  where  you  are  strictly  entitled  so  to  do.  (See  ant^, 
p.  586.)     It  is  often  better  policy  to  leave  a  flagrantly  bad  specimen 
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of  pleading  unamended,  and  not  to  kindly  strengthan  yoar  adver- 
sary's position.  No  party  may  dictate  to  the  other  how  he  shall 
plead ;  he  mast  satisfy  the  Master  at  Chambers  or  district  registrar 
that  the  passage  to  which  he  objects  is  either  scandalous  (that 
is,  both  offensive  and  at  the  same  time  irrelevant),  or  that  it 
tends  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
Then,  it  may  be  that  the  plaintiff's  own  Statement  of  Claim 
may  require  amendment.  But  a  plaintiff  will  not  be  allowed  to 
amend  by  setting  up  fresh  claims  in  respect  of  causes  of  action 
which  since  the  issue  of  the  writ  have  become  barred  by  the  Statute 
of  Limitations.  (Weldon  v.  Need,  19  Q.  B.  D.  394;  56  L.  J.  Q.  B. 
621 ;  85  W.  B.  820.)  Where  the  action  has  been  brought  on  a 
substantial  publication,  to  which  a  good  defence  is  pleaded,  the 
plaintiff  will  not  be  allowed  to  amend  his  claim  by  including  in  it, 
for  the  first  time,  a  trivial  and  merely  technical  publication  which 
such  defence  may  not  cover.  {DiUon  v.  Balfour,  20  L.  B.  Ir.  600.) 
In  some  cases  the  plaintiff  may  amend  by  adding  a  new  defendant. 
(Edward  v.  Lowther,  45  L.  J.  C.  P.  417 ;  24  W.  B.  434 ;  34  L.  T. 
265 ;  Montgomery  v.  Foy,  Morgan  d  Co.,  (1895)  2  Q.  B.  821 ;  48 
W.  B.  691 ;  78  L.  T.  12.) 

PaHicxdars  after  Defence. 

Next,  even  if  the  defendant's  pleading  requires  no  amendment,  as 
being  bad  in  law,  it  may  still  have  set  up  defences  of  which  par- 
ticulars may  be  demanded.  If  such  details  of  any  plea,  as  should 
be  given  under  the  rules,  be  omitted  from  the  Defence,  the  plaintiff 
should  apply  to  the  Master  for  particulars ;  else  there  will  be  no 
restriction  on  the  evidence  which  the  defendant  will  be  entitled  to 
give  at  the  trial  in  support  of  his  plea.  (Hewson  v.  Cleeve,  (1904) 
2  Ir.  B.  586.)  If  no  facts  be  stated  in  a  plea  of  justification,  the 
plaintiff  should  apply  for  particulars  of  the  facts  upon  which  the 
defendant  intends  to  rely  at  the  trial  in  support  of  his  plea  (Foster 
V.  Ferryman,  (1891)  8  Times  L.  B.  115),  unless  the  charge  itself  be 
specific  and  precise.  (See  ante,  p.  182.)  Thus,  where  the  libel 
imputed  that  the  plaintiffs  had  infringed  defendant's  patents,  the 
defendant  was  ordered  to  deliver  particulars  to  the  plaintiffs, 
showing  in  what  respects  he  alleged  that  the  plaintiffs  had  infringed 
his  patents,  and  giving  references  to  line  and  page  of  his  own 
specifications.  (Wirn  and  another  v.  Weild,  88  L.  J.  Q.  B.  88; 
Union  Electncal  Power  Co.  v.  Electrical  Power  Storage  Co.,  88  Ch.  D. 
825 ;  86  W.  B.  918  ;  59  L.  T.  427.)     And  it  is  no  objection  to  an 
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order  being  made  for  such  particulars  that  the  defendant  may 
thereby  be  indirectly  compelled  to  disclose  the  names  of  his  wit- 
nesses. (Per  Lord  Esher,  M.B.,  in  Zierenberg  v.  Labouchere^  (1898) 
2  Q.  B.  at  p.  187  ;  Humphiies  d:  Co.  v.  Taylor  Drug  Co.,  89  Ch.  D. 
698 ;  87  W.  R  192 ;  69  L.  T.  177.)  And  to  the  particulars  so 
given  the  defendant  will  be  strictly  limited ;  he  may  not  deliver 
further  particulars  without  leave.  ( Yorkshire  Provident  Co.  v.  GilbeH, 
(1895)  2  Q.  B.  148 ;  64  L.  J.  Q.  B.  578 ;  72  L.  T.  445 ;  Evid^n  w. 
Bums,  (1894)  10  Times  L.  E.  4(X).)  So,  too,  particulars  may  be 
obtained  if  a  plea  of  privilege  does  not  state  the  circumstances 
which  render  the  occasion  privileged,  and  on  obtaining  such  par- 
ticulars plaintiff  may  object,  as  a  matter  of  law,  that  they  disclose 
no  privilege. 

Reply. 

No  Beply  can  now  be  delivered  without  the  leave  of  a  Master.  If 
the  plaintiff's  only  object  in  delivering  a  Beply  is  to  deny  what  the 
defendant  has  stated  in  his  Defence,  the  Master  will  not  give  leave ; 
because  for  that  purpose  no  Beply  is  necessary.  If  no  Beply  be 
delivered,  all  material  statements  of  fact  in  the  Defence  will  *'  be 
deemed  to  have  been  denied  and  put  in  issue  "  at  the  end  of  the 
period  of  ten  days  (Order  XXYII.  r.  18) ;  and  then  the  plaintiff  can 
give  notice  of  trial  at  once.  (Order  XXXVI.  r.  11.)  But  if  a  Counter- 
claim has  been  pleaded,  the  Master  will  generally  give  leave  to 
deliver  a  Beply  and  Defence  to  Counterclaim. 

To  a  plea  of  absolute  privilege  no  reply  other  than  a  joinder  of 
issue  is  possible.  (See  Scott  v.  Stansfield,  L.  B.  8  Ex.  220 ;  87  L.  J. 
Ex.  155 ;  16  W.  B.  911 ;  18  L.  T.  572 ;  Dawkins  v.  Lord  Patdet, 
L.  B.  5  Q.  B.  94 ;  89  L.  J.  Q.  B.  58  ;  18  W.  B.  886 ;  21  L.  T.  584.) 
To  a  plea  of  qualified  privilege  a  special  reply  is  unnecessary,  if 
malice  be  alleged  in  the  Statement  of  Claim  or  negatived  in  the 
Defence ;  the  formal  averment  in  the  Statement  of  Claim  that  the 
words  were  spoken  maliciously  becomes  an  allegation  of  express 
malice.  The  defendant  is  not  entitled  to  particulars  of  express 
malice.  (Order  XIX.  r.  22.  See  ante,  p.  582.)  To  a  justification 
setting  out  a  conviction,  or  to  a  plea  of  a  previous  action,  the 
plaintiff  must  reply  specially  Nul  tiel  record,  if  it  be  the  fact 
that  there  is  no  such  record ;  or  if  the  conviction  be  erroneously 
stated  in  the  Defence  (as  in  Alexander  v.  A^  E.  Ry.  Co.,  84  L.  J. 
Q.  B.  152 ;  6  B.  &  S.  840),  the  plaintiff  may  set  it  out  correctly  in 
his  Beply.  Or  to  such  a  conviction  the  plaintiff  may  reply  a  pardon 
(Cuddington  v.  Wilkins,  Hob.  67,  81;  2  Hawk.  P.  C.  c.  87,  s.  48),  or 
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that  he  had  undergone  his  sentence,  which  will  have  the  same  effect 
(Precedent  No.  61 ;  Leyman  v.  Latimer  and  others^  8  Ex.  D.  15,  852; 
87  L.  T.  860,  819 ;  14  Cox,  C.  C.  51) ;  though  I  apprehend  neither 
reply  would  be  an  answer  if  the  words  complained  of  were  that  the 
plaintiff  '^  was  convicted  of  "  a  crime.  To  a  plea  of  payment  into 
Court  some  pleaders  reply  specially  that  the  sum  paid  in  is 
insufficient ;  but  a  mere  joinder  of  issue  will  raise  that  point  with 
equal  effect. 

Where  money  has  been  paid  into  Court  without  any  denial  of 
liability  (as  it  always  must  be  in  actions  of  libel  or  slander)  the 
plaintiff  has  three  courses  open  to  him: — 

(i)  He  may  leave  the  money  in  Court,  in  which  case  it  will  be 

subject  to  any  future  order  of  the  Court  or  a  judge,  as  in 

Gray  V.Bartholomew,  (1895)  1  Q.  B.  209;  64  L.  J.  Q.  B.  125  ; 

48  W.  R.  177 ;  71  L.  T.  867. 
(ii)  He  may  take  the  money  out  in  satisfaction  of  his  cause  of 

action  and  proceed  to  tax  his  costs.    (Marriage  v.  Wilson, 

(1889)  58  J.  P.  120.) 
(iii)  He  may  take  the  money  out  of  Court  not  in  satisfaction  and 

continue  the  action  in  the  hope  of  recovering  a  larger 

amount.     (Order  XXII.  r.  5  (b).) 


CHAPTER  XXIV. 


PREPARING   FOR   TRIAL. 


The  parties  have  now  ascertained  by  interchange  of  pleadings 
what  are  the  matters  in  issue  in  the  action;  the  next  step  is  to 
prepare  the  evidence  which  the;  will  adduce  at  the  trial  on  each 
issue.  Each  party  probably  has  in  his  possession  material  docu- 
ments which  his  opponent  will  desire  to  inspect,  and  of  which  he 
may  wish  to  take  copies.  Each  party  may  also  desire  to  obtain 
from  the  other  disclosure  of  certain  facts.  This  is  especially 
desirable  when  it  is  known  that  there  will  be  a  conflict  of  evi- 
dence at  the  trial ;  it  will  save  trouble,  delay,  and  expense  if 
the  parties  can  ascertain  before  the  hearing  what  are  the  exact 
points  on  which  there  will  be  such  conflict.  So  there  may  be 
a  difficulty  in  proving  some  material  fact,  which  the  other  party, 
if  interrogated,  would  have  to  admit.  The  Court  therefore  in 
a  proper  case  allows  one  party  to  administer  Interrogatories  to 
the  other,  and  compels  that  other  to  answer  them  on  oath 
before  the  trial,  subject  to  certain  restrictions.  As  a  rule,  it 
is  prudent,  if  there  be  time,  to  obtain  discovery  of  documents 
before  administering  interrogatories.  Inspection  of  the  documents 
disclosed  may  render  unnecessary  some  of  the  proposed  interro- 
gatories. On  this  ground  the  Master  will  often  postpone  an 
application  for  leave  to  administer  interrogatories  until  after  dis- 
covery of  documents.  Moreover,  discovery  of  documents  may 
suggest  fresh  matter  for  interrogatories  to  the  party  inspecting. 

Order  for  Discovejy  of  Documents. 

There  are  three  distinct  cases  in  which  a  party  can  obtain 
disclosure  of  documents. 

(i)  If  either  party  has  in  his  pleadings,  particulars,  or  affidavits 
referred  to  some  particular  document  {e.g.,  the  original  libel), 
his  opponent  is  entitled,  without  filing  any  affidavit  or  making 
any  payment  into  Court,  at  once  to  give  notice  under  Order 
XXXI.  r.  15,  that  he  will  call  and  inspect  that  document,  and 
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take  a  copy  of  it,  if  he  deems  it  sufficiently  important.  And  the 
party  who  has  referred  to  the  document  must  produce  it  for 
inspection,  if  he  has  it  in  his  possession  at  the  time  named 
in  the  notice;  if  he  does  not  produce  it,  he  cannot  himself 
put  it  in  evidence  at  the  trial,  unless  he  can  satisfy  the  judge 
that  he  had  some  sufficient  reason  for  not  producing  it.  (See 
rules  16,  17,  18,  and  Webster  v.  WhehaU,  15  Ch.  D.  120;  49 
L.  J.  Ch.  704 ;  28  W.  E.  961 ;  42  L.  T.  868 ;  Qu41ter  v,  Heatley, 
29  Ch.  D.  49 ;  81  W.  R.  831  ;  48  L.  T.  878.) 

(ii)  Again,  if  one  party  knows  or  thinks  he  knows,  that 
the  other  has  certain  material  documents  in  his  possession, 
though  they  are  not  referred  to  in  any  pleading,  particular,  or 
affidavit,  he  may,  in  such  a  case,  file  an  affidavit  stating  his 
belief,  and  the  grounds  of  his  belief,  specifying  the  particular 
•documents,  and  showing  that  they  are  material.  Upon  this  the 
Master  will  order  his  opponent  to  state  on  affidavit  whether 
he  has  or  ever  had  any  of  those  documents  in  his  possession  or 
power,  and,  if  he  ever  had  one  of  them  and  has  not  now,  when 
he  parted  with  it,  and  what  has  become  of  it.  (Order  XXXI. 
r.  19a  (8).)  If  in  this  affidavit  he  admits  that  he  has  any  of 
the  documents  specified,  and  that  such  document  is  material, 
it  becomes  at  once  a  document  referred  to  in  an  affidavit 
within  the  preceding  paragraph,  and  rule  15  6f  Order  XXXI. 
applies  to  it. 

(iii)  If,  however,  either  party  desires  a  detailed  list  of  all 
the  material  documents  in  his  opponent's  possession  he  may, 
without  filing  any  affidavit  or  naming  any  particular  document, 
apply  to  a  Master  for  an  order  directing  any  opponent  in 
the  action  to  disclose  on  oath  all  documents  which  are,  or  have 
been,  in  his  possession  or  power,  relating  to  any  matter  in 
question  in  the  action.  But  before  he  makes  the  application 
he  must  pay  5Z.  into  Court  to  the  "  Security  for  Costs  Account," 
to  abide  further  order.  (Bule  26.)  But  this  payment  does  not 
entitle  him  to  an  order  for  general  discovery.  The  Master  now 
has  full  discretion  in  the  matter.  He  will  order  discovery 
only  when  and  only  so  far  as  he  deems  it  necessary  '' either 
for  disposing  fairly  of  the  cause  or  matter  or  for  saving  costs.*' 
(Order  XXXI.  r.  12.)  If  he  is  satisfied  that  discovery  is  not 
necessary  he  will  refuse  the  application.  If  he  is  satisfied  that 
discovery  is  not  necessary  at  that  stage  of  the  action,  he  will 
adjourn  the  application.  (Bule  20.)  In  other  cases  he  will  order 
discovery  limited    to   certain  classes  of  documents,   {e.g.^   those 
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relevant  to  some  jMtrticalar  issue,)  or  general  discovery,  as  he 
thinks  fit. 

General  discovery,  at  all  events,  will  never  be  ordered  before  the 
Defence  has  been  delivered :  for  till  then  the  issues  are  not  clear. 
{British  and  Foreign  Contract  Co.  v.  Wright,  82  W.  R.  418.) 
Discovery,  and  inspection  too,  will  be  strictly  limited  to  the  matters 
in  issue  in  the  action.  As  to  matters  of  which  particulars  have  been 
given,  c.g.y  justification,  discovery  will  be  limited  to  the  issues  a& 
narrowed  by  the  particulars.  {Yorkshire  Provident  Co.  v.  Gilberty, 
(1895)  2  Q.  B.  148 ;  64  L.  J.  Q.  B.  678 ;  72  L.  T.  445.)  And  for 
this  reason,  among  others,  general  discovery  will  not,  as  a  rule,  be 
ordered  till  after  full  particulars  of  the  justification  have  been 
delivered.  In  Venion  v.  Battiscombe  the  Court  of  Appeal  made  an 
order  for  discovery  limited  to  the  matters  referred  to  in  one  para- 
graph of  the  defendant's  Notice  in  mitigation  of  damages.  {Daily 
Telegraphy  January  19th,  1904.) 

Documents  Privileged  from  Production. 

A  party  against  whom  an  order  for  discovery  has  been  made  must 
thereupon  make  an  affidavit  in  compliance  with  the  terms  of  the 
*  order,  stating  what  documents  are  in  his  possession  or  under  his 
control.  But  he  is  not  necessarily  bound  to  produce  all  the  docu* 
ments  set  out  in 'his  affidavit ;  some  of  them  may  be  privileged  from 
inspection.  If  he  claims  any  such  privilege,  he  must  state  in  his 
affidavit  which  documents  he  refuses  to  produce  and  the  ground  of 
such  refusal. 

That  letters  were  written  on  a  privileged  occasion  in  the  special 
sense  in  which  that  term  is  used  in  actions  of  defamation  (i.e.,  that 
the  occasion  renders  them  not  actionable,  unless  the  plaintifif  can 
prove  malice)  is  no  ground  for  refusing  to  produce  them  :  they  are 
not  privileged  from  inspection.  {Webb  v.  East,  5  Ex.  D.  28,  108; 
49  L.  J.  Ex.  250 ;  28  W.  E.  229, 836  ;  41  L.  T.  715.)  Communica- 
tions passing  between  a  solicitor  and  his  client  are  privileged  from 
production  provided  they  are  of  a  confidential  character,  and  made 
for  the  purpose  of  obtaining  legal  advice.  {Gardner  v.  Iivin,  4  Ex.  D* 
58 ;  48  L.  J.  Ex.  228 ;  27  W.  B.  442 ;  40  L.  T.  857 ;  O'Shea  v- 
Wood,  (1891)  P.  286 ;  60  L.  J.  P.  88 ;  65  L.  T.  80.)  It  is  not 
necessary  that  they  should  have  been  written  in  contemplation  of 
litigation.  {Wheeler  v.  Le  Marcliant,  17  Ch.  D.  682  ;  60  L.  J.  Ch. 
798  ;  80  W.  E.  285 ;  44  L.  T.  682.) 

Any  document  which  was  prepared  by  the  deponent  in  order  that 
his  solicitor  might  submit  it  to  counsel  for  the  purpose  of  obtaining 
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his  advice,  is  privileged  from  production,  although  it  is  alleged  to 
contain  a  libel  on  the  plaintiff  (Lowden  v.  Blakey,  28  Q.  B.  D.  882  ; 
58  L.  J.  Q.  B.  617  ;  88  W.  R.  64;  61  L.  T.  251),  and  although  it 
was  prepared  before  the  present  or  any  litigation  was  contemplated. 
{Minet  v.  Morgan,  L.  R.  8  Ch.  861 ;  42  L.  J.  Ch.  627 ;  21  W.  R. 
467 ;  28  L.  T.  578.)  So,  too,  a  solicitor  who  is  a  party  to  an  action 
may  refuse  to  produce  documents  of  which  he  is  in  possession 
solely  as  solicitor  for  a  client.  {Procter  v.  Smiles,  (1886)  2  Times 
L.  R.  474 ;  Ward  v.  Marshall,  (1887)  8  Times  L.  R.  578.)  Letters 
passing  between  co-defendants  with  reference  to  the  litigation  are 
not  necessarily  privileged.  {Rochefoucauld  v.  Boustead,  (1897) 
1  Ch.  196 ;  66  L.  J.  Ch.  74 ;  45  W.  R.  272 ;  75  L.  T.  502.) 

Sometimes,  also,  production  is  refused  on  the  ground  of  public 
policy  and  convenience.  This  can  only  be  where  one  party  to  the 
suit  is  officially  in  possession  of  State  documents  of  importance.  If 
the  defendant  be  a  subordinate  officer  of  a  public  department  sued 
in  his  official  capacity,  he  cannot  on  his  own  authority  claim  privilege 
on  the  ground  of  public  policy  ;  production  can  only  be  refused  on 
that  ground  by  the  head  of  a  department.  {Beatson  v.  Skene,  5 
H.  &  N.  888 ;  29  L.  J.  Ex.  480 ;  6  Jur.  N.  S.  780 ;  2  L.  T.  Q7S,  post, 
p.  628.)  But  it  is  not  necessary  that  the  head  of  the  department 
should  himself  make  an  affidavit ;  so  long  as  it  is  made  clear  to  the 
Court  that  the  mind  of  the  responsible  person  has  been  brought  to 
bear  upon  the  question,  the  objection  will  be  upheld.  {Kain  v. 
Farrer,  87  L.  T.  469 ;  W.  N.  1877,  p.  266 ;  H.M.S.  BeUerophon,  44 
L.  J.  Ad.  5 ;  Hennessy  v.  Wnght  (No.  1),  21  Q.  B.  D.  509 ;  57  L.  J. 
Q.  B.  580 ;  59  L.  T.  823 ;  58  J.  P.  52 ;  Ford  v.  Blest,  (1890)  6 
Times  L.  R.  295.) 

It  is  also  a  ground  of  privilege  that  the  documents,  if  produced, 
would  tend  to  criminate  the  party  producing  them.  But  this  objec- 
tion (as  in  the  case  of  interrogatories)  can  only  be  taken  by  the  party 
himself  and  on  oath.  {Webb  v.  East,  supra,  overruling  Hill  v. 
Campbell,  L.  R.  10  C.  P.  222 ;  44  L.  J.  C.  P.  97 ;  28  W.  R.  886 ; 
32  L.  T.  59.)  And  the  objection  must  be  taken  in  clear  and  positive 
terms.  To  entitle  a  defendant  to  refuse  discovery  on  the  ground 
that  it  might  tend  to  incriminate  him,  his  affidavit  must  show  that 
he  believes  the  production  of  the  document  will  have  that  effect. 
{Kelly  V.  Colhoun,  (1899)  2  Ir.  R.  199 ;  and  see  under  Interrogatories, 
post,  p.  616.) 

Illustrations. 

Where  the  defendant  was  in  poBsession  of  certain  doouments,  but  objected  to 
j>roduce  them  because,  as  he  said  in  his  affidavit,  *'  the  production  may,  to  the 
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best  of  my  information  and  belief,  tend  to  criminate  me/'  the  Court  ordered 
their  production. 

JRoe  V.  New  York  PreM  and  another,  (1883)  75  L.  T.  Journal,  31. 
The  proprietor  of  a  newspaper,  even  where  he  admits  publication  of  an  exact 
copy  of  the  libel,  cannot,  when  an  order  for  production  has  been  made,  refuse 
to  produce  the  manuscript  of  the  libel,  either  on  the  ground  of  privilege  or  on 
the  ground  that  its  production  might  tend  to  incriminate  him,  if  the  Court  comes 
to  the  conclusion  that  he  does  not  honestly  believe  that  its  production  will  have 
that  effect. 

Kelly  V.  Colkoun,  (1899)  2  Ir.  E.  199. 

But  see  Hope  v.  Brash,  (1897)  2  Q.  B.  188;  66  L.  J.  Q.  B.  653; 
45  W.  B.  659 ;  76  L.  T.  823. 
He  may,  however,  be  entitled  to  cover  up  the  name  and  address  of  the  writer. 
Blanc  V.  Burrows,  (1896)  12  Times  L.  B.  521. 

Production  and  Inspection, 

A  Master  at  Chambers  may  at  any  stage  of  the  action  order  any 
party  to  produce  on  oath  any  material  document  in  his  possession 
or  power,  and  may  deal  with  such  documents  when  produced  in 
such  manner  as  shall  appear  just.  (Order  XXXI.  r.  14.)  Under 
rule  18  of  the  same  Order,  the  Master  may  make  an  order  for  the 
inspection  of  any  document  in  such  place  and  in  such  manner  as  he 
may  think  fit,  provided  such  inspection  be  necessary  for  disposing 
fairly  of  the  action,  or  will  save  costs. 

No  such  application  is  necessary  in  the  case  of  documents  for 
which  no  privilege  is  claimed ;  these  the  other  party  is  entitled  to 
inspect  at  once.  As  to  documents  for  which  privilege  has  been 
claimed,  the  only  question,  as  a  rule,  on  such  an  application  is, 
whether  the  deponent  has  in  his  affidavit  said  enough  about  the 
document  to  entitle  him  to  refuse  production.  The  Court  will  not 
go  behind  the  oath  of  the  deponent,  unless  there  is  ground  for 
thinking  that  he  has  misconceived  or  misrepresented  the  effect  of  a 
document  for  which  he  has  claimed  privilege,  (Roberts  v.  Oppen- 
helm,  26  Ch.  D.  724 ;  63  L.  J.  Ch.  1148 ;  82  W.  R.  654 ;  50  L.  T. 
729.)  The  Master  may  himself  in  every  case  inspect  the  document 
if  he  thinks  fit.  (Order  XXXI.  r.  19a  (2) ;  Ehrmann  v.  Ehrmann, 
(1896)  2  Ch.  826 ;  65  L.  J.  Ch.  889 ;  75  L.  T.  243.) 

On  production  of  any  book  or  document  the  party  producing  may 
seal  or  cover  up  any  part  which  he  can  swear  is  not  material  to  any 
issue  in  the  action.  {Graham  v.  Sutton,  Garden  dt  Co.,  (1897) 
1  Ch.  761;  66  L.  J.  Ch.  320;  76  L.  T.  369.)  Thus  a  defendant 
who  had  been  ordered  to  produce  the  original  letter  containing  the 
information,  which  induced  him  to  write  the  libel  sued  on,  waa 
allowed  to  cover  up  the  address  and  signature  of  such  letter  when 
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he  produced  it  for  inspection.  (Blanc  v.  Bunows,  (1896)  12  Times 
L.  B.  521.)  It  is  not  a  legitimate  ground  for  seeking  discovery  that 
the  party  applying  wishes  to  get  at  the  name  of  the  originator  of 
the  charge  contained  in  the  libel.     {lb.) 

In  a  proper  case  (e.g.,  where  one  party  denies  that  he  wrote  the 
libel  sued  on),  the  Master  will  order  the  plaintiff  to  permit  his 
opponent  to  take  photographic  or  facsimile  copies  of  it,  of  course  at 
his  own  expense.  (Davey  v.  Pemberton,  11  C.  B.  N.  S.  628  ;  Letms 
V.  Earl  of  Londeabarough,  (1898)  2  Q.  B.  191 ;  62  L.  J.  Q.  B.  452  ; 
69  L.  T.  858.) 

Illustrations. 

**  The  general  practice  of  the  judges  of  the  Common  Law  Courts  has  been  for 
a  long  series  of  years  not  to  order  inspection  '*  of  the  manuscript  of  a  libel  which 
has  been  printed  in  a  newspaper,  ''  or  to  foix»  the  defendant  to  disclose  who 
gave  the  information  on  which  the  libel  was  published."  Hence,  save  in  excep- 
tional circumstances,  the  Court  will  not  order  the  proprietor  or  editor  of  the 
newspaper  to  produce  the  original  manuscript. 

Hope  V.  Braah,  (1897)  2  Q.  B.  188;  66  L.  J.  a  B.  653;  45  W.  R 
659 ;  76  L.  T.  823. 
If  an  order  for  production  is  made  the  name  and  address  of  the  informant 
may  be  covered  up. 

Blanc  V.  Burrows,  (1896)  12  Times  L.  E.  521. 

Interrogatoines. 

On  any  summons  for  directions  either  party  may  apply  to  the 
Master  for  leave  to  deliver  interrogatories  to  his  opponent,  and  for 
an  order  that  the  opponent  answer  them  within  ten  days,  or  within 
such  other  time  as  the  Master  may  think  fit  to  name.  (Order  XXXI. 
rr.  1,  8.)  Except  by  consent  or  in  very  special  circumstances,  such 
leave  will  not  be  given  before  the  Defence  is  delivered.  The 
particular  interrogatories  proposed  to  be  delivered  must  be  submitted 
to  the  Master.  Moreover,  the  party  interrogating  must,  before 
delivering  the  interrogatories  to  his  opponent,  pay  into  the  *'  Security 
for  Costs  Account,"  to  abide  further  order,  a  sum  of  money  varying 
with  the  length  of  the  interrogatories,  but  never  less  than  51. 

There  are  certain  rules  which  determine  what  interrogatories 
may  be  administered  and  what  not. 

1.  In  the  first  place  leave  Mvill  be  given  as  to  such  only  of  the 
interrogatories  submitted  as  the  Master  *'  shall  consider  necessary 
either  for  disposing  fairly  of  the  cause  or  matter  or  for  saving 
costs."  (Order  XXXI.  r.  2.)  The  Master  thus  has  a  wide  dis- 
i^retion  in  the  matter  ;  and  in  deciding  upon  any  such  application  he 
will ''  take  into  account  any  offer,  which  may  be  made  by  the  party 
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sought  to  be  interrogated,  to  deliver  particulars,  or  to  make  admis- 
flions,  or  to  produce  documents  relating  to  the  matter  in  question, 
or  any  of  them.*'  (lb.;  and  see  Cochrane  v.  Smith  and  others, 
<1896)  12  Times  L.  B.  78.)  Thus  a  plaintiff  may  always  interrogate 
a  defendant  as  to  whether  he  did  not  speak  the  words  set  out  in  the 
Statement  of  Claim,  "  or  words  to  that  effect."  (Dalgleiah  v.  Lowther, 
(1899)  2  Q.  B.  590 ;  68  L.  J.  Q.  B.  956 ;  48  W.  E.  87  ;  81  L.  T.  161 ; 
and  see  Precedent  Noi  64.)  If  the  defendant  answers  in  the 
affirmative,  an  admission  will  have  been  obtained  which  clearly  will 
save  costs. 

2.  Interrogatories  must  be  relevant  to  the  matters  in  issue.  If 
directed  to  establishing  a  defence  not  raised  on  the  pleadings  they 
will  not  be  allowed.  {HincUip  v.  Mudford,  (1890)  6  Times  L.  E.  867.) 
If  particulars  under  any  plea  have  been  delivered  the  interrogatories 
must  be  confined  to  the  matters  stated  in  such  particulars.  {York- 
shire Provident  Co.  v.  Gilbert,  (1895)  2  Q.  B.  148 ;  64  L.  J.  Q.  B.  678; 
72  L.  T.  445.)  When  the  question  of  malice  is  not  material  to  the 
action,  interrogatories  to  prove  malice  will  not  be  allowed.  But 
where  a  defence  of  qualified  privilege  has  been  set  up,  there  is  a 
direct  issue  as  to  whether  the  defendant  was  actuated  by  malice  or 
not;  and  either  party  may  interrogate  as  to  facts  which  tend  to 
prove  or  disprove  the  existence  of  express  malice. 

Illusti'ations. 

Where  a  defendant  has  pleaded  justification  he  may  interrogate  as  to  facts 
necessary  to  support  his  plea. 

Marriott  v.  Chamberldin,  (1886)  17  Q.  B.  D.  164 ;  65  L.  J.  Q.  B.  448 ; 
34  W.  R  783;  54L.T.  714. 
If   particulars  have  been  delivered  under  the  plea  of  justification,   such 
interrogatories  must  be  confined  to  the  facts  set  out  in  the  particulars. 

Yorkshire  Provident  Co.  v.  Gilbert,  (1895)  2  Q.  B.  148;  64  L.  J. 
Q.  B.  578 ;  72  L.  T.  445. 
A  defendant  who  has  pleaded  privilege  may  interrogate  the  plaintiff  as  to  what 
facts  he  relies  on  as  showing  express  malice. 

Cooper  v.  Blackmore,  (1886)  2  Times  L.  E.  746. 
So,  too,  a  plaintiff  may  interrogate  a  defendant  who  has  set  up  such  a  plea,  as 
to  facts  from  which  an  inference  of  malice  may  be  drawn. 

Martin  and  wife  v.  Trustees  of  British  Museum  and  Thompson,  (1894) 

10  Times  L.  B.  215. 

Thus,  in  an  action  for  slander  where  privilege  is  pleaded,  the  defendant  may 

be  asked  what  information  he  had  which  induced  him  to  believe  that  the  words 

were  true,  or  what  steps  he  had  taken,  before  speaking  the  words,  to  ascertain 

whether  they  were  tiTie  or  not. 

Elliott  V.  Garrett,  (1902)  1  K  B.  870;  71  L.  J.  K  B.  415 ;  50  W.  B. 
4»04;  86L.  T.  441. 
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But  where  in  an  action  for  a  libel  in  a  newspaper  a  defence  of  fair  comment 
was  pleaded,  and  the  plaintiff  sought  to  ask  the  defendants  whether  the  words 
complained  of  were  based  on  information  obtained  from  the  same  source  as  an 
earlier  and  laudatory  notice  of  the  plaintiff,  which  had  appeared  in  the  same 
newspaper,  and  whether  they  had  made  any  inquiries  as  to  the  truth  of  the 
statements  in  such  notice,  the  interrogatories  were  disallowed  as  being  irrelevant 
to  the  issue  of  malice,  the  earlier  notice  being  neither  defamatory  nor  malicious. 

Caryll  v.  Daily  Mail  Publishing  Co.,  Limited,  (1904)  90  L.  T.  307. 

"  Interrogatories  which  do  not  relate  to  any  matters  in  question 
in  the  cause  or  matter  shall  be  deemed  irrelevant,  notwithstanding 
that  they  might  be  admissible  on  the  oral  cross-examination  of  a 
witness.*'  (Order  XXXI.  r.  1.)  Questions  merely  to  credit  cannot 
be  administered  as  interrogatories.  (AUhusen  v.  Labouchere,  8 
<3.  B.  D.  654 ;  47  L.  J.  Ch.  819 ;  27  W.  R.  12 ;  89  L.  T.  207.)  "  We 
have  never  allowed  interrogatories  merely  as  to  the  credibility  of  a 
party  as  a  witness."  (Per  Cockburn,  C.J.,  in  Labouchere  v.  Shaw^ 
41  J.  P.  788.) 

Illustration. 

Interrogatories  asking  plaintiff  whether  similar  charges  had  not  been  made 
-against  him  previously  in  a  newspaper,  and  whether  he  had  contradicted  them  or 
taken  any  notice  of  them  on  that  occasion,  are  clearly  irrelevant. 
Pankhttrst  v.  Hamilton,  (1886)  2  Times  L.  E.  682. 

Again,  no  interrogatory  need  be  answered  which  is  not  put  bond 
fide  for  the  purposes  of  the  present  action,  but  with  a  view  to  future 
litigation. 

IlliistJ'ations, 

The  publisher  of  a  newspaper  must  answer  the  interrogatory  :  *'  Was  not  the 
passage  set  out  in  paragraph  3  of  the  Statement  of  Claim  intended  to  apply  to  the 
plaintiff?"  But  he  need  not  answer  the  further  question,  ''if  not,  say  to  whom?"; 
as,  if  the  passage  did  not  apply  to  the  plaintiff,  it  is  immaterial  to  whom  it  referred, 
so  far  as  the  present  action  is  concerned. 

Watwi  V.  BHgmll,  W.  N.  1875,  239. 
So  a  defendant  cannot  bo  asked,  '*  If  you  did  not  print  the  libel,  did  M'C.  &  Co., 
or  some  other  and  what  firm  print  it  ?  " 

Pankhurst  v.  WighUni  &  Co,,  (1886)  2  Times  L.  B.  745. 
If  the  proprietor  of  a  newspaper  accepts  liability  for  a  libel  published  in  his 
paper,  he  cannot  be  interrogated  as  to  the  name  of  the  writer  of  the  libel,  or  as 
to  the  sources  of  his  information,  unless  the  identity  of  such  writer  or  informant 
is  a  fact  material  to  some  issue  raised  in  the  case. 

Pamell  v.  Walter  arid  another,  (1890)  24  Q.  B.  D.  441 ;  59  L.  J.  Q.  B. 

125 ;  38  W.  R.  270 ;  62  L.  T.  75. 
Hennessy  v.  Wright  (No.  2),  (1888)  24  Q.  B.  D.  445,  n. ;  36  W.  E.  879. 
Gibson  V.  Evatis,  (1889)  23  Q.  B.  D.  384;  58  L.  J.  Q.  B.  612;  61 
L.  T.  388. 

O.L.S.  B  B 
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CaryU  t.  Daily  Mail  PuUUhing  Co.,  Limited,  (1904)  90  L.  T.  307. 
M*Colla  V.  Jo7ie9,  (1887)  4  Times  L.  B.  12. 
Mackenzie  v.  Steinkopff,  (1890)  54  J.  P.  327  ;  6  Times  L.  R  141. 
The  Court  will  not  make  an  order  for  discovery  where  the  motiye  for  the 
application  is  a  desire  to  obtain  information  with  a  view  to  future  litigation. 
Blanc  y.  Burrows,  (1896)  12  Times  L.  R.  521. 

Bat  interrogatories  are  not,  like  pleadings,  confined  to  the 
material  facts  on  which  a  party  relies  for  his  claim  or  defence ; 
they  should  be,  and  generally  are,  directed  to  the  facts  which  will 
be  proved  at  the  trial  as  evidence  of  those  material  facts.  Either 
party  may  interrogate  as  to  any  link  in  the  chain  of  proof  necessary 
to  substantiate  his  case  ;  the  question  must  be  relevant  as  leading 
up  to  a  matter  in  issue  in  the  action.  Thus,  if  the  defendant  has 
denied  that  he  wrote  the  libel,  he  may  be  asked  whether  other 
documents  produced  to  him  are  not  in  his  handwriting,  though 
such  other  documents  have  nothing  to  do  with  the  case,  but  will 
only  be  used  for  comparison  with  the  libel.  {Janes  v.  Richards^  15 
Q.  B.  D.  489.)  So,  too,  a  defendant  who  has  justified  may  interro- 
gate as  to  any  fact  which  will  help  him  to  prove  his  particulars 
of  justification.  (Mai^riott  v.  Chamberlain^  17  Q.  B.  D.  154;  55 
L.  J.  Q.  B.  448  ;  84  W.  E.  783  ;  54  L.  T.  714  ;  and  see  aivte,  p.  604.) 

Interrogatories  addressed  to  matters  which  are  relevant  only  in 
aggravation  or  diminution  of  damages  are  not  encouraged.  But  in 
some  cases  such  interrogatories  are  clearly  admissible.  Thus, 
where  the  defendant  has  delivered  a  notice  in  mitigation  of  damages 
under  Order  XXXVI.  r.  87,  he  is  entitled  to  administer  interroga- 
tories to  the  plaintiff  as  to  the  matters  referred  to  therein  (Scaife  v. 
Kemp  dt  Co.,  (1892)  2  Q.  B.  819  ;  61  L.  J.  Q.  B.  515  ;  66  L.  T.  589) ; 
and  I  presume  that  the  plaintiff  may  also  interrogate  the  defendant 
on  such  matters,  though  not  perhaps  with  the  same  minuteness. 
Again,  since  sect.  6  of  the  Law  of  Libel  Amendment  Act,  1888  (anUy 
p.  872),  it  is  material  on  the  question  of  the  amount  of  damages  to 
inquire  whether  the  plaintiff  has  brought  other  actions  for  the  same 
libel.  Hence,  it  is  submitted,  that  interrogatories  as  to  such  other 
actions  are  now  admissible. 

Illustrations. 

A  plaintiff  is  entitled  to  obtain  an  approximate  statement  in  round  numbers 
of  the  circulation  of  an  obscure  newspaper  in  which  a  libel  has  appeared.  But 
in  the  case  of  The  Time$,  or  any  other  leading  London  newspaper,  such  an 
interrogatory  would  be.deemed  unnecessary  and  vexatious.  In  the  case  of  any 
well-known  and  substantial  newspaper,  whether  in  London  or  the  proYinoe8> 
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an  answer  that  ''a  considerable  number  of  copies"  of  the  particnlar  issue 
containing  the  libel  were  printed  and  published  will  be  held  sufficient. 

WhiUaker  y.  Scarborough  Post,  (1896)  2  a  B.  148 ;  65  L.  J.  Q.  B.  564 ; 

44  W.  R.  657  ;  74  L.  T.  753. 
James  and  others  v.  Carr  and  others,  (1890)  7  Times  L.  B.  4. 
Bumney  v.  Walter,  (1891)  61  L.  J.  a  B.  149 ;  40  W.  B.  174 ;  65  L.  T. 

757. 
Overruling  on  this  point,  Pamell  v.  Walter,  (1890)  24  Q.  B.  D.  441 ; 
59  L.  J.  Q.  B.  125 ;  38  W.  E.  270;  62  L.  T.  75. 
Prior  to  the  passing  of  the  Law  of  Libel  Amendment  Act,  1888,  interroga* 
tories  were  disallowed  which  asked  the  plaintiff  for  particulars  of  sums  already 
recovered  by  him  in  other  actions  in  respect  of  other  publications  of  the  same 
libel.    But  now  such  interrogatories  would,  it  is  submitted,  be  admissible  under 
sect.  6  of  that  Act. 

Tucker  v.  Lawson,  (1886)  2  Times  L.  B.  593. 

8.  The  party  interrogating  may  put  his  whole  case  to  his  opponent 
if  he  thinks  fit,  though  it  is  not  always  wise  to  do  so ;  ha  may  also 
interrogate  in  fall  detail  as  to  matters  common  to  the  case  of  both 
parties ;  but  he  is  not  entitled  to  obtain  more  than  an  outline  of  his 
opponent's  case.     He  may  interrogate  as  to  ^'  anything  which  can 
be  fairly  said  to  be  material  to  enable  him  either  to  maintain  his 
own  case  or  to  destroy  the  case  of  his  adversary."     (Per  Lord  Esher, 
M.E.,  in  Hennessy  v.  Wright  (No.  2),  24  Q.  B.  D.  at  p.  447,  n.)    He 
can  compel  his  adversary  to  disclose  the  facts  on  which  he  intends 
to  rely,  but  not  the  evidence  by  which  he  proposes  to  prove  those 
facts.    He  cannot  claim  to  "  see  his  opponent's  brief,"  or  ask  him 
to  name  the  witnesses  whom  he  means  to  call  at  the  trial.    The 
party  interrogating;  may  ask  anything  to  make  out  his  own  case  or 
answer  his  opponent's  case,  but  he  is  not  entitled  to  discover  in 
what  way  his  opponent  intends  to  prove  his  case.     (Ridgway  y. 
Smith  it  Son,  (1890)  6  Times  L.  E.  275.)     Though  if  he  is  in  other 
respects  entitled  to  certain  information,  he  will  not  be  debarred 
from  it  merely  because  supplying  it  will  necessarily  disclose  the 
names  of  persons  whom  the  party  interrogated  may  hereafter  wish 
to  call  as  his  witnesses,  or  otherwise  give  some  clue  to  his  evidence. 
(MarrioU  v.  Chamberlain,  17  Q.  B.  D.  154 ;  55  L.  J.  Q.  B.  448  ;  84 
W.  R.  788 ;  54  L.  T.  714 ;  Birch  v.  Mather,  22  Ch.  D.  629  ;  52  L.  J. 
Ch.  292;  81  W.  R.  862;  M*CoUa  v.  Jones,  (1887)  4  Times  L.  R. 
12 ;  Ashworth  v.  Roberts,  45  Ch.  D.  628 ;  60  L.  J.  Ch.  27 ;  89  W.  R. 
170 ;  68  L.  T.  160.) 

Illustrations. 

In  an  action  of  slander,  where  the  defence  consisted  of  a  denial  of  publication, 
the  plaintiff  was  allowed  to  ask  the  defendant  whether  he  did  not  speak  the 
words,  or  words  to  that  effect,  and  whether  they  were  not  spoken  in  the 
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presence  of  persons  named  in  the  plaintiff's  particulars,  or  any  and  which  of 
them. 

Dnlgleish  v.  Lowther,  (1899)  2  Q.  B.  690  ;  68  L.  J.  Q  B.  956;  48 
W.  E.  37;  81  L.  T.  161. 
Where  the  defendants  were  sued  for  puhlishing  an  anonymous  letter  to  P. 
of  which  publication  was  denied,  the  plaintiff  was  allowed  to  ask  the  defendant 
whether  he  did  not  on  or  about  the  date  alleged,  or  at  some  other  and  what 
date,  write  and  send,  or  cause  to  be  sent  to  P.,  a  letter  of  which  a  copy,  in  the 
terms  alleged,  was  annexed  to  the  interrogatory, 

Jones  V.  Richards,  (1885)  15  Q.  B.  D.  439 ;  1  Times  L.  E.  660. 
A  party  cannot  be  asked  to  give  the  names  of   those  who  were  present 
when  any  material  act  was  done.     This  would  be  asking  him  to  name  his 
witnesses. 

Eade  v.  Jacobs,  (1877)  3  Ex.  D.  335  ;  47  L.  J.  Ex.  74 ;  26  W.  E.  159 ; 

37  L.  T.  621. 
Johns  V.  JaiMs,  (1879)  13  Ch.  D.  370. 

Ashley  V.  Taylw,  (1877)  37  L.  T.  522  ;  (C.  A.)  (1878)  38  L.  T.  44. 

But  where  the  defendant  is  entitled  to  certain  information  because  it  is 

material  to  his  case  upon  a  plea  of  justification,  the  plaintiff  will  be  ordered  to 

give  such  information  in  answer  to  interrogatories  although  he  will  thus  be 

compelled  to  disclose  the  names  of  persons  whom  he  intends  to  call  as  witnesses 

MarHoU  v.  Chamberlain,  (1886)  17  Q.  B.  D.  154  ;  55  L.  J.  a  B.  448 ; 

34  W.  E.  783 ;  54  L.  T.  714. 
And  see  Birch  v.  Mather,  (1883)  22  Ch.  D.  629;  52  L.  J.  Ch.  292 ; 

31  W.  E.  362. 
M'Colla  V.  Jones,  (1887)  4  Times  L.  E.  12. 

Ashworth  v.  RoberU,  (1890)45  Ch.  D.  623  ;  60  L.  J.  Ch.  27  ;  39  W.  E 
170;  63L.  T.  160. 

4.  But  even  in  interrogating  as  to  his  own  case,  the  questions 
asked  must  not  be  **  fishing,"  that  is,  they  must  refer  to  some 
definite  and  existing  state  of  circumstances,  not  be  put  merely  in 
the  hopes  of  discovering  something  which  may  help  the  party  inter- 
rogating to  make  out  soine  case.  They  must  be  confined  to  matters 
which  there  is  good  ground  for  believing  to  have  occurred-  "  The 
moment  it  appears  that  questions  are  asked  and  answers  insisted 
upon  in  order  to  enable  the  party  to  see  if  he  can  find  a  case,  either 
of  complaint  or  defence,  of  which  at  present  he  knows  nothing, 
and  which  will  be  a  different  case  from  that  which  he  now  makes, 
the  rule  against  'fishing'  interrogatories  applies."  (Per  Lord 
Esher,  M.E.,  in  Hennessy  v.  Wiight  (No.  2),  24  Q.  B.  D.  at  p.  448,  n. ; 
and  see  Dalgleish  v.  Loicther,  (1899)  2  Q.  B.  590 ;  68  L.  J.  Q.  B. 
956 ;  48  W.  R.  87 ;  81  L.  T.  161.)  "  Pishing  "  interrogatories  are 
especially  objectionable  when  their  object  is  to  get  at  something  or 
other  to  support  a  plea  of  justification.  {Oourley  v.  PlimsoU,  L.  R. 
8  C.  P.  862 ;  42  L.  J.  C.  P.  121 ;  21  W.  R.  688 ;  28  L.  T.  598 ; 
Buchanan  v.  Taylor,  W.  N.  1876,  p.  73.) 
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Illustration. 

Where  the  plaintiff  was  charged  with  having  used  certain  blasphemous  phrases 
interrogatories  were  disallowed  as  **  fishing,"  the  object  of  which  was  to  show 
that  if  plaintiff  had  not  said  what  he  was  charged  with  saying,  still  he  had  on 
other  occasions  said  something  very  much  like  it 

Pankhurat  v.  HamilUm,  (1886)  2  Times  L.  R.  682. 

5.  Interrogatories  are  not  allowed  as  to  the  contents  of  written 
documents,  unless  it  is  first  proved  or  admitted  that  such  documents 
have  been  lost  or  destroyed.  (Stein  v.  Tabor,  31  L.  T.  444  ;  Fitz- 
(fibbon  V.  Greer,  Ir.  R.  9  C.  L.  294 ;  Dalryinple  v.  Leslie,  8  Q.  B.  D.  6  ; 
51  L.  J.  Q.  B.  61 ;  80  W.  R.  105  ;  45  L.  T.  478.)  Nor  can  either 
party  as  a  rule  be  asked  as  to  his  having  received  or  parted  with  a 
particular  document ;  as  he  can  always  be  called  on  to  make  an 
afl&davit  of  documents.  {Hall  v.  Truvian,  29  Ch.  D.  807 ;  54  L.  J.  Ch. 
717 ;  52  L.  T.  586 ;  Maris  v.  Edwards,  15  App.  Cas.  809 ;  60 
L.  J.  Q.  B.  292 ;  63  L.  T.  26.)  But  an  application  can  be  made  on 
affidavit  to  the  Master  for  an  order  requiring  the  "  other  party  to 
state  by  affidavit  whether  any  one  or  more  specific  documents,  to  be 
specified  in  the  application,  is  or  are,  or  has  or  have  at  any  time 
been,  in  his  possession  or  power,  and,  if  not  then  in  his  possession, 
when  he  parted  with  the  same,  and  what  has  become  thereof." 
(Order  XXXI.  r.  19a  (8) ;  see  ante,  p.  602.) 

Illustrations, 

A  party  who  has  made  an  a£Bidayit  of  documents  cannot  be  interrogated  as  to 
documents  alleged  to  be  in  his  possession  unless  either  upon  the  face  of  the 
affidavit  itself,  or  of  the  documents  referred  to  in  it,  or  in  his  pleading,  there  is 
something  which  affords  a  presumption  that  he  has  in  his  possession  other 
relevant  documents  besides  those  whose  possession  he  has  admitted. 

Hall  V.  Truman,  (1885)  29  Ch.  D.  307  ;  54  L.  J.  Ch.  717  ;  52  L.  T.  586. 
And  if  in  an  affidavit  of  documents  privilege  has  been  claimed,  the  party 
making  such  affidavit  cannot  be  interrogated  as  to  any  of  the  privileged 
documents. 

Morris  v.  Edwards,  (1890)  15  App.  Cas.  309;  60  L.  J.  Q.  B.  292; 
63  L.  T.  26. 

6.  Questions  which  tend  to  criminate  may  certainly  be  asked^ 
unless  they  are  either  irrelevant  or  **  fishing,"  though  the  party 
interrogated  is  not  bound  to  answer  them.  (Post,  p.  616.)  That  the 
interrogatories  will  tend  to  criminate  others  is  no  objection,  if  they 
be  put  bofuifide  for  the  purposes  of  the  present  action.  (M'Corquo- 
dale  V.  BeU  and  another,  W.  N.  1876,  p.  89.)  That  to  answer  them 
would  expose  the  party  interrogated,  or  third  persons,  to  civil  actions, 
was  never  an  objection.    (TeHey  v.  Easton,  25  L.  J.  C.  P.  293.) 
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Answers  ,to  InterrogiUories. 

The  answers  must  be  carefully  drawn.  The  party  interrogated 
may  answer  guardedly,  and  make  qualified  admissions  only,  so  long 
as  both  the  admission  and  the  qualification  are  clear  and  definite. 
{Malone  v.  Fitzgerald,  18  L.  R.  Ir.  187.)  He  may  answer  "Yes  " 
or  "  No  "  simply,  so  long  as  it  is  clear  how  much  he  thus  admits 
or  denies.  It  is  generally  wise  to  answer  the  interrogatory  by 
following  the  exact  words  and  denying  or  admitting  each  part  of  it 
specifically,  as  in  this  way  the  party  interrogating  is  prevented  from 
applying  for  further  and  better  answers.  It  is  quite  admissible  to 
say,  "  I  do  not  know,*'  where  the  matter  is  clearly  not  within  the 
deponent's  own  knowledge  or  that  of  his  servants.  He  is  not  bound 
to  procure  information,  for  the  purpose  of  answering,  from  others 
who  are  not  his  servants  or  agents.  (Per  Brett,  J.,  in  Phillips  v. 
Kouth,  L.  B.  7  C.  P.  287  ;  Field  v.  Bennett,  (1885)  2  Times  L.  B.  91, 
122.)  The  following  answer  was  held  sufficient  in  Dahymple  v. 
Leslie  (8  Q.  B.  D.  5 ;  51  L.  J.  Q.  B.  61 ;  30  W.  R.  105 ;  45  L.  T. 
478) :  ''  I  kept  no  copy  and  have  no  copy  of  the  said  letter,  and  I 
am  unable  to  recollect  with  exactness  what  the  statements  contained 
therein  were."  If,  however,  the  interrogatories  are  addressed  to 
matters  which  are  within  the  knowledge  of  his  agents  or  servants, 
and  such  knowledge  was  acquired  by  them  in  the  ordinary  course  of 
their  employment  as  his  agents  or  servants,  then  ''  their  knowledge 
is  his  knowledge  and  he  is  bound  to  answer  in  respect  of  that." 
(Bolckow,  Vauglian  d  Co.  v.  Fisher  and  others,  10  Q.  B.  D.  161 ;  52 
L.  J.  Q.  B.  12 ;  81  W.  R.  235  ;  47  L.  T.  724 ;  Rasbotham  v.  Shrop-^ 
shire  Union  Rail,  and  Canal  Co.,  24t  Ch.  D.  110 ;  53  L.  J.  Ch.  827  ; 
82  W.  R.  117 ;  48  L.  T.  902 ;  HaU  v.  L.  <£  N.  W.  Rail.  Co.,  35  L.  T. 
848.)  And  if  he  is  answering  as  the  proper  officer  of  a  corporation 
he  must  make  all  necessary  inquiries  of  the  servants  or  agents  of 
the  corporation,  but  he  is  not  bound  to  disclose  information  acquired 
by  himself  or  by  such  servants  or  agents  otherwise  than  in  the 
capacity  of  agents  of  the  corporation.  {Welsbach,  dec.  v.  New  Sun- 
light Co.,  (1900)  2  Ch.  1 ;  69  L.  J.  Ch.  546 ;  48  W.  R.  595  ;  83  L.  T. 
58.)  ''  Agents  "  includes  bankers  or  solicitors.  (Alliott  v.  Smith, 
(1895)  2  Ch.  Ill ;  64  L,  J.  Ch.  684 ;  43  W.  R.  597  ;  72  L,  T.  789. 

Any  objection  to  answering  an  interrogatory  can  be  taken  in  the 
a£Sdavit  in  answer.  (Order  XXXI.  r.  6.)  Thus,  either  party  may 
object  that  a  question  is  irrelevant  or  "  fishing,"  or  not  put  bond  fide 
for  the  purposes  of  this  action.  Or  he  may  object  to  name  his 
witnesses  or  set  out  the  evidence  by  which  he  hopes  to  prove  his 
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case.  (But  see  ante,  p.  611,  and  cases  there  cited.)  Or  he  may 
decline  to  state  the  contents  of  a  written  document,  the  document 
when  produced  being  the  best  evidence  of  its  own  contents.  In 
some  cases  professional  privilege  can  be  claimed  as  a  ground  for 
refusing  to  answer.  Thus,  if  the  person  interrogated  be  a  solicitor, 
it  is  sufficient  for  him  to  state  '*  I  have  no  personal  knowledge  of 
the  matters  referred  to  in  this  interrogatory,  and  the  only  informa- 
tion and  belief  that  I  have  received  or  have  respecting  any  of  such 
matters  has  been  derived  from  and  is  founded  on  information  of  a 
confidential  character  procured  by  me  as  solicitor  of  the  said  C,  and 
not  otherwise,  for  the  purpose  of  litigation  between  the  plaintiff  and 
the  said  C,  either  pending  or  threatened  by  the  plaintiff.  I  claim 
to  be  privileged  from  answering  this  interrogatory  further.'*  {Proctor 
V.  Sniiles,  55  L.  J.  Q.  B.  467,  527.)  Similarly,  a  client  may  refuse 
to  disclose  information  which  he  only  obtained  from  his  solicitor 
since  action  and  which  was  the  result  of  inquiries  instituted  by  the 
solicitor  for  the  purposes  of  the  litigation  {Procter  v.  Raikes  and 
another,  (1886)  8  Times  L.  E.  229 ;  Lyell  v.  Kennedy  (No.  2),  9 
App.  Cas.  81 ;  58  L.  J.  Ch.  449 ;  32  W.  E.  497 ;  50  L.  T.  277) ; 
unless  such  information  could  not  possibly  be  the  subject  of  a  confi- 
dential communication  between  solicitor  and  client.  {Foakes  v. 
Webb,  28  Ch.  D.  287  ;  54  L.  J.  Ch.  262;  88  W.  E.  249;  51  L.  T. 
624 ;  Williams  v.  Quehrada,  dc,  Co.,  (1895)  2  Ch.  751 ;  44  W.  E.  76  ; 
78  L.  T.  897.) 

Again,  the  party  interrogated  may  object  to  all  or  any  of  a  set 
of  interrogatories  on  the  ground  that  they  have  been  exhibited 
unreasonably  or  vexatiously,  or  that  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous.  But  both  the  phrases  **  unreasonable 
or  vexatious  "  and  '^  scandalous  "  have  special  meanings.  Masters 
at  Chambers,  following  the  dictum  of  Pollock,  B.,  in  Gay  v.  Lalfou- 
chere  (4  Q.  B.  D.  207),  construe  ''unreasonable  or  vexatious''  as 
referring  to  the  time  or  stage  in  the  cause  at  which  they  are 
exhibited ;  in  short,  that  they  are  "  premature."  (See  Mei-cier  v. 
Cottm,  1  Q.  B.  D.  442 ;  46  L.  J.  Q.  B.  184 ;  24  W.  E.  566 ;  85 
L.  T.  79.)  A  "  scandalous  "  interrogatory  may  be  defined  as  an 
insulting  or  degrading  question,  which  is  irrelevant  or  impertinent 
to  the  matters  in  issue.  ''  Certainly  nothing  can  be  scandalous 
which  is  relevant."  (Per  Cotton,  L.J.,  in  Fisher  v.  Owen,  8  Ch.  D. 
658.)  ''  The  mere  fact  that  these  matters  state  a  scandalous  fact 
does  not  make  them  scandalous."  (Per  Brett,  L.J.,  in  Millington  v. 
Loring,  6  Q.  B.  D.,  at  p.  196.)  Questions  which  tend  to  crimi- 
nate are  not  scandalous,  unless  they  are  also  either  irrelevant  or 
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•^fiahing."  {Allhvsm  v.  Labauchere,  8  Q.  B.  D.  654;  47  L.  J.  Ch. 
819 ;  27  W.  R.  12 ;  89  L.  T.  207.) 

Another  objection  that  may  be  taken  is  that  to  answer  the 
interrogatory  would  tend  to  criminate  the  deponent.  This  objec- 
tion 7JW8t  be  taken  on  oath  in  the  answer.  (Fisher  v.  Oweit,  8  Ch.  D. 
645 ;  47  L.  J.  Ch.  477,  681 ;  26  W.  R.  417,  581 ;  38  L.  T.  252,  577.) 
The  only  case  to  the  contrary  since  the  Judicature  Act  came  into 
operation  (Atherley  v.  Harvey,  2  Q.  B.  D.  524 ;  46  L.  J.  Q.  B.  518 ; 
25  W.  B.  727 ;  86  L.  T.  551)  was  decided  under  a  misapprehension 
of  the  previous  practice  in  Equity,  as  has  been  frequently  pointed 
out  by  learned  judges,  and  is  admittedly  bad  law.  (See  the 
remarks  of  Cotton,  L.J.,  8  Ch.  D.  at  p.  654.)  And  the  objection 
must  be  stated  in  clear  and  unequivocal  language.  In  Lamb  v. 
Munster  (10  Q.  B.  D.  110;  52  L.  J.  Q.  B.  46;  81  W.  E.  117;  47 
L.  T.  442),  it  was  held  sufficient  for  the  defendant  to  state  on  oath, 
''  I  decline  to  answer  all  the  interrogatories  upon  the  ground  that 
my  answer  to  them  might  tend  to  criminate  me."  And  see  Jones  v. 
lUchards,  15  Q.  B.  D.  489 ;  R.  v.  Slaney,  5  C.  &  P.  218,  and  the 
cases  cited  under  "Discovery  of  Documents,"  anti',  p.  605. 

To  publish  a  libel  is  a  crime.  Hence,  to  ask  whether  the 
defendant  had  any  share  in  writing,  printing,  or  composing  the 
alleged  libel,  or  was  the  editor  of  the  newspaper  at  the  date  of 
publication,  has  a  direct  tendency  to  criminate  him ;  and  he  may 
therefore  refuse  to  answer  such  questions,  although  there  is  not  the 
faintest  prospect  in  reality  of  any  criminal  proceedings  being  taken 
against  him.  And  this  answer  (except  in  one  case)  is  conclusive ; 
it  is  idle  for  the  party  interrogating  to  argue  that  he  does  not  see 
how  the  question  can  possibly  criminate  the  deponent,  if  the 
deponent  swears  positively  that  it  will. 

But  by  statute  an  exception  has  been  created.  Sect.  19  of  the 
6  &  7  Will.  IV.  c.  76,  was  re-enacted  by  the  82  &  88  Vict.  c.  24, 
sched.  2,  while  other  sections  were  repealed  by  sched.  1.  It 
therefore  remains  in  force,  though  subsequently  the  whole  original 
Act  was  repealed  by  the  88  &  84  Vict.  c.  99.  It  runs  as  follows  :  "  If 
any  person  shall  file  any  bill  in  any  Court  for  the  discovery  of  the 
name  of  any  person  concerned  as  printer,  publisher,  or  proprietor 
of  any  newspaper,  or  of  any  matters  relative  to  the  printing  or 
publishing  of  any  newspaper,  in  order  the  more  effectually  to  bring 
or  carry  on  any  suit  or  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  any  slanderous  or  libellous  matter  contained 
in  any  such  newspaper  respecting  such  person,  it  shall  not  be 
lawful  for  the  defendant  to  plead  or  demur  to  such  bill,  but  such 
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defendant  shall  be  compellable  to  make  the  discovery  required; 
provided  always,  that  such  discovery  shall  not  be  made  use  of 
as  evidence  or  otherwise  in  any  proceeding  against  the  defendant, 
save  only  in  that  proceeding  for  which  the  discovery  is  made." 
Before  the  Judicature  Act  it  was  held  that  this  section  was 
confined  to  a  bill  for  discovery  in  Equity,  and  was  not  incorporated 
by  the  C.  L.  P.  Act,  1854,  so  as  to  apply  to  interrogatories  at 
Common  Law.  It  followed  that  if  the  defendant  answered  such 
interrogatories  his  answers  could  have  been  used  against  him  in  a 
criminal  proceeding.  The  Court  therefore  refused  to  order  the 
defendant  to  give  the  required  information,  he  having  objected  on 
oath  to  answer  the  interrogatories,  and  this  although  by  going  into 
Equity  the  plaintiff  could  have  compelled  the  defendant  to  answer, 
{Bowden  v.  Allen,  89  L.  J.  C.  P.  217 ;  18  W.  R.  695  ;  22  L.  T.  342.) 

Hence,  till  1875  a  plaintiff  was  compelled  to  file  a  bill  for 
discovery  in  Equity  to  obtain  this  information,  a  cumbrous  and 
expensive  proceeding.  There  is  only  one  instance  reported  in 
which  a  plaintiff  availed  himself  of  the  privilege.  {Dixon  v. 
Enoch,  L.  R.  18  Eq.  394 ;  41  L.  J.  Ch.  281 ;  20  W.  E.  859 ;  26 
L.  T.  127.)  But  directly  the  Judicature  Act  came  into  operation 
every  Division  of  the  High  Court  of  Justice  was  empowered  to 
grant  all  equitable  remedies,  and  to  exercise  all  powers  formerly 
possessed  by  the  Court  of  Chancery,  with  the  especial  object 
of  avoiding  all  circuity  and  multiplicity  of  legal  proceedings. 
Hence,  as  early  as  November  7th,  1875,  Lush,  J.,  in  Ramsden 
v.  Brearley  (38  L,  T.  822;  W.  N.  1875,  p.  199),  decided  that 
the  following  interrogatory  was  allowable  and  must  be  answered : 
"Were  you,  on  the  22nd  of  November,  1874,  the  printer  or 
publisher,  or  both,  of  the  Standard  newspaper?  '*  And  his  lordship 
decided  that  the  protection  accorded  by  the  concluding  proviso  of 
sect.  19  of  6  &  7  Will.  IV.  c.  76,  would  attach  to  the  defendant's 
answers,  so  that  they  could  not  be  used  against  him  in  any 
other  proceeding.  To  answer  such  an  interrogatory  cannot  there- 
fore tend  to  criminate  the  defendant.  This  decision  was  followed 
by  Archibald,  J.,  in  Carter  v.  Leeds  Daily  News  Co.  and  Jackson, 
W.  N.  1876,  p.  11. 

So,  too,  in  Lefroy  v.  Bamside  (4  L.  E.  Ir.  840;  41  L.  T. 
199 ;  14  Cox,  C.  C.  260),  the  defendant  in  an  action  for  libel, 
tlie  alleged  proprietor  of  a  newspaper,  was  served  with  interro- 
gatories by  the  plaintiff  inquiring,  inter  alia,  whether  he  was  not  such 
proprietor.  This  interrogatory  the  defendant  in  his  answer  declined 
to  answer,  on  the  ground  that  it  might  tend  to  criminate  him  in  certain 


618  PREPARING  FOR   TRIAL. 

criminal  proceedings  which  had  been  commenced  against  him 
by  the  same  plaintiff  and  were  then  actually  pending.  On 
sammons  by  the  plaintiff  to  compel  farther  answer  to  this 
interrogatory,  the  Exchequer  Division  in  Ireland  held  that  it 
must  be  answered ;  inasmuch  as  sect.  19  of  the  6  &  7  Will.  lY. 
c.  76,  was  still  in  force,  and  was  by  sect.  24,  sub-sect.  7,  of  the  Judi- 
cature Act,  1878,  made  enforceable  by  interrogatories  in  every 
action.     (See  postj  p.  786.) 

But  it  must  be  remembered  that  sect.  19  of  6  &  7  Will.  lY.  c.  76, 
applies  only  to  the ''  printer,  publisher,  or  proprietor  "  of  a  newspaper. 
A  defendant  may  therefore  object,  on  the  ground  of  criminality,  to 
answer  any  interrogatory  asking  whether  he  is  the  editor  of  the 
paper  (Carter  v.  Leeds  Daily  Neics  Co.  and  Jackson,  supra),  or  whether 
he  is  the  author  of  the  alleged  libel.  (Wilton  v.  BHgnell,  W.  N. 
1875,  p.  289.     And  see  M'Loivghlin  v.  Dwyer  (1),  Ir.  R.  9  C.  L.  170.) 

This  point  is  still  one  of  practical  importance ;  for  though  the 
Newspaper  Libel  and  Registration  Act,  1881,  compels  the  printer  of 
every  newspaper  to  make  an  annual  return  {post,  p.  786),  still  it  is 
possible  that  since  the  last  return  the  defendant  may  have  trans- 
ferred all  his  interest  in  the  paper  to  some  one  else  before  the  libel 
appeared ;  and  this  it  is  open  to  him  to  prove  at  the  trial,  and  if 
proved  it  will  be  a  good  defence.  It  is  not  therefore  safe  to  wholly 
rely  on  a  certificate  under  that  Act  where  the  defendant  denies  on 
the  pleadings  that  he  was  proprietor  of  the  paper  at  the  date  of 
the  libel.     (See  post,  p.  626.) 

Where  the  plaintiff,  who  had  sued  the  publisher  of  a  newspaper, 
administered  interrogatories  and  thereby  ascertained,  for  the  first 
time,  after  issue  joined,  the  name  of  the  proprietor  of  the  paper,  he 
was  allowed  to  join  the  latter  as  a  co-defendant  with  the  publisher 
under  Order  XVI.  r.  4.  (Edward  v.  Lowther,  45  L.  J.  C.  P.  417  ; 
24  W.  E.  484 ;  84  L.  T.  265.) 

The  party  interrogated,  if  a  plaintiff,  may  avoid  answering  the 
interrogatories  by  discontinuing  the  action,  but  if  leave  to  dis- 
continue be  necessary,  it  may  be  made  a  term  of  the  order  that  he 
shall  not  bring  a  second  action  in  respect  of  that  cause  of  action. 
(Hess  V.  Laboiichere,  (1898)  14  Times  L.  R.  850.) 

Advice   on  Evidence. 

As  soon  as  notice  of  trial  is  given,  or  in  urgent  cases  even  sooner, 
the  papers  should  be  laid  before  counsel  for  his  advice  on  evidence. 
This  should  always  be  done  by  both  sides,  even  in  cases  apparently 
simple ;  else  the  action  may  be  lost  for  want  of  some  certificate  or 
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other  formal  piece  of  proof,  as  in  Collins  v.  Carnegie,  1  A.  &  E.  695. 
Every  document  in  the  case  should  be  sent  in  to  coHnsel,  especially 
the  affidavits  of  documents,  the  answers  to  interrogatories,  and  the 
draft  notices  to  produce  and  to  inspect  and  admit.  Also  some 
statement  as  to  the  oral  evidence  proposed  to  be  given. 

Counsel  should,  in  the  first  place,  satisfy  himself  that  all  pre- 
liminary steps  have  been  taken,  and  that  every  thing  is  in  order  to 
enable  him  to  properly  present  his  client's  case  at  the  trial.  Is  any 
amendment  of  the  pleadings  necessary?  Are  any  particulars 
required  ?  Are  interrogatories  necessary,  or  if  interrogatories  have 
been  administered,  have  they  been  sufficiently  answered  ?  Have  all 
material  documents  been  disclosed  or  produced?  He  must  then 
proceed  to  write  the  Advice  on  Evidence,  and  the  best  and  clearest 
mode  of  doing  this  is  first  to  set  out  briefly  what  are  the  issues  in 
the  action  and  whether  the  burden  of  proving  each  issue  lies  on  the 
plaintiff  or  on  the  defendant,  and  then  to  state  seriatim  how  each 
is  to  be  proved  or  rebutted. 

The  omis  lies  on  the  plaintiff  to  prove  that  the  defendant  pub- 
lished or  uttered  the  defamatory  words,  that  they  were  understood 
in  the  sense  alleged  in  the  innuendo,  and  that  they  referred  to  the 
plaintiff.  If  any  special  damage  has  been  sustained,  this  also  should 
be  proved  by  the  plaintiff,  whether  it  is  essential  to  the  cause  of 
action  or  not.  It  may  further  be  necessary  to  prove  that  the  plain- 
tiff at  the  date  of  publication  held  some  office  or  was  engaged  in  some 
profession  or  trade,  and  that  the  words  were  spoken  of  him  in  the 
way  of  such  office,  profession,  or  trade.  If  a  defence  of  *'  fair  com- 
ment "  has  been  pleaded,  the  onus  is  on  the  plaintiff  to  show  that 
the  comment  is  unfair.  (McQuire  v.  Western  Morning  News  Co., 
<1903)  2  K.  B.  100 ;  72  L.  J.  K.  B.  612 ;  51  W.  R.  689  ;  88  L.  T. 
757.)  If  the  occasion  be  one  of  qualified  privilege,  it  lies  on  the 
plaintiff  to  show  that  the  words  were  published  maliciously.  If  a 
Statute  of  Limitation  has  been  pleaded,  the  onus  lies  on  the  plaintiff  of 
proving  that  the  cause  of  action  arose  within  the  prescribed  period. 
iWilhy  V.  Hennian,  2  Cr.  &  M.  658 ;  and  see  ante,  p.  567.) 

On  the  defendant,  on  the  other  hand,  lies  the  onus  of  proving 
privilege,  justification,  or  an  accord  and  satisfaction.  If  he  has 
pleaded  a  plea  under  Lord  Campbell's  Act,  the  onus  lies  on  the 
-defendant  to  prove  that  the  libel  was  inserted  without  malice  or 
gross  negligence,  and  that  a  full  apology  was  inserted  in  proper 
type  before  action  brought,  or  as  soon  as  possible  afterwards. 

Each  party  should  be  prepared  with  evidence  not  only  to  prove 
the  issues  which  lie  upon  him,  but  also  to  rebut  his  adversary's  case. 
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The  plaintiff  may  also  bring  evidence  in  aggravation,  the  defen* 
dant  in  mitigation,  of  damages.  (See  ante,  pp.  865,  868.)  And 
defendant's  counsel  must  consider  the  advisability  of  giving  a  notice 
under  Order  XXXVI.  r.  87,  post,  p.  646.  As  to  the  effect  and  mean- 
ing of  this  rule,  see  ante,  p.  876.  For  the  form  of  such  a  notice,  see 
Precedent  No.  68,  post,  p.  785. 

Having  thus  determined  T^hat  facts  his  client  has  to  prove  at  the- 
trial,  counsel  should  proceed  to  state  how  each  is  to  be  proved.  In 
the  first  place,  what  witnesses  must  be  called.  It  may  be  necessary  to- 
apply  to  postpone  the  trial  in  order  to  secure  the  attendance  of  witnesses 
who  are  ill  or  absent  abroad  {Turner  v.  Meryweather,  7  C.  B.  251 ; 
18  L.  J.  C.  P.  155 ;  Brown  v.  Murray,  4  D.  &  E.  880 ;  MTauley  v. 
Thoiye,  1  Chit.  685 ;  5  Madd.  19) ;  or  on  other  grounds.  (See  Par- 
nell  V.  Walter  and  another,  (1889)  5  Times  L.  R.  577.)  In  other  cases 
it  may  be  necessary  to  apply  for  letters  of  request  or  a  commission 
abroad,  or  for  the  examination  before  trial  of  a  witness  who  i» 
dangerously  ill  or  about  to  leave  the  country.  (Order  XXXVII.  r.  5 ; 
Procter  v.  TyUr,  (1887)  8  Times  L.  R.  282  ;  Ross  v.  Woodford,  (1894) 
1  Ch.  88 ;  68  L.  J.  Ch.  191 ;  42  W.  E.  188 ;  70  L.  T.  22 ;  seei>os^  p.  621.) 
In  some  cases  the  necessity  of  calling  evidence  to  prove  a  particular 
fact  may  be  obviated  by  giving  a  Notice  to  Admit  Facts  under 
Order  XXXII.  r.  4. 

Counsel  must  next  consider  what  documents  will  be  required  to* 
prove  his  client's  case,  and  also  what  documents  will  be  needed  for 
the  cross-examination  of  the  witnesses  called  by  the  other  side.  On 
this  several  questions  arise :  Are  such  documents  still  in  existence  ?' 
In  whose  handwriting  are  they  ?  Are  they  within  jurisdiction  ?  If 
the  originals  cannot  be  produced,  can  copies  be  procured  or  any 
other  secondary  evidence  of  their  contents  ?  If  so,  are  the  copies- 
admissible  ?  How  can  they  be  proved  to  be  correct  copies  ?  Need 
the  person  who  made  such  copies  be  called  as  a  witness  ?  Counsel 
should  go  carefully  through  the  notice  to  inspect  and  admit,  and  the 
notice  to  produce,  and  advise  on  their  sufficiency.  Several  statutes 
have  been  passed  which  make  copies  of  registers  and  other  public 
and  official  documents  admissible  in  evidence,  if  duly  authenticated. 
Counsel  must  be  careful  to  advise  the  solicitor  to  obtain  the  proper 
kind  of  copy  which  is  made  admissible  by  the  particular  Act.  Where 
the  defendant  justified  a  libel  which  imputed  insolvency  to  the 
plaintiff,  he  was  not  allowed  to  obtain  a  copy  of  the  plaintiff's 
banking  account  under  the  Bankers'  Books  Evidence  Act,  1879  (42. 
Vict.  c.  11,  8.  7).  {Emrnott  v.  Star  Newspaper  Co.,  (1892)  9  Times^ 
L.  E.  111.) 
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Counsel  is  often  at  this  stage  of  the  proceedings  consulted  as  to 
the  advisability  of  securing  a  special  jury,  or  of  applying  to  change 
the  venue. 

Mode  and  place  of  trial  are  usually  dealt  with  by  the  Master 
on  the  Summons  for  Directions.  If  no  order  has  been  made 
in  respect  of  these  matters,  or  if  either  party  desires  that 
the  order  made  be  varied,  a  special  application  should  be  made 
by  notice  under  Order  XXX.  r.  6.  Either  party  can  obtain 
a  special  jury  if  he  gives  notice  within  the  time  mentioned  in 
Order  XXXVI.  r.  7  (6)  and  (c) ;  if  he  allows  this  period  to  elapse, 
he  cannot  demand  a  special  jury  as  of  right;  but  there  is 
generally  no  difficulty  in  securing  one,  unless  the  application  is 
made  with  the  object  of  delaying  the  trial.  There  is  practically 
only  one  ground  now  on  which  either  party  can  at  this  stage  of  the 
proceedings  ask  the  Master  to  change  the  venue,  and  that  is  ''  local 
prejudice."  The  Master  will  alter  the  place  of  trial  if  he  is  satisfied 
that  there  is  no  probability  of  a  fair  trial  in  the  place  originally 
fixed,  e.g.,  if  a  local  newspaper  of  extensive  circulation  has  recently 
published  unfair  attacks  on  either  party  with  reference  to  the  subject- 
matter  of  the  action.  (Pyhus  v.  Scvdainore,  (1889)  Arnold,  464; 
Walker  v.  Brogden,  (1864)  17  C.  B.  N.  S.  571.)  Such  extraneous 
facts  must  be  proved  by  affidavit. 

Letters  of  Request y  or  Commission  Abroad, 

Several  foreign  Governments  object  to  commissions  being  issued, 
and  to  examiners  administering  oaths  to  witnesses  within  their 
dominions.  Hence,  now  the  Foreign  Office,  at  the  request  of  the 
Lord  Chancellor  or  the  Lord  Chief  Justice,  frequently  sends  through 
diplomatic  channels  a  letter  of  request  addressed  to  the  tribunal 
of  such  other  country  asking  the  judges  of  that  tribunal  to 
order  the  required  evidence  to  be  taken  and  remitted  to  the 
English  Court.  This  plan  is  found  to  be  cheaper  than  the 
writ  of  commission,  which,  however,  is  still  employed  for  the 
examination  of  witnesses  in  the  United  States  of  America,  and 
occasionally  in  our  Colonies. 

A  defendant  will  obtain  letters  of  request  or  a  commission  more 
readily  than  a  plaintiff  who  has  chosen  his  own  forum.  {Ross  v. 
Woodford,  (1894)  1  Ch.  88 ;  68  L.  J.  Ch.  191 ;  42  W.  R.  188 ;  70 
L.  T.  22.)  The  affidavit  filed  in  support  of  such  an  application 
must  state  the  name  of  at  least  one  witness  whom  it  is  desired  to 
examine.     {Howard  v.  Dulau  dk  Co.,  (1895)  11  Times  L.  B.  451.) 
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And  the  general  nature  of  the  evidence  which  sach  witness  is 
expected  to  give  should  also  be  stated.  (Barry  v.  Barclay^  15  G.  B. 
N.  S.  849.)  If  such  evidence  is  not  directly  material  to  some  issue 
in  the  cause,  but  only  incidentally  useful  in  corroboration  of  other 
evidence,  the  application  will  not  be  granted.  {Ehrmann  v.  Ehr- 
mann. (1896)  2  Ch.  611 ;  65  L.  J.  Ch.  745 ;  45  W.  E.  149 ;  75  L.  T. 
87.)  The  plaintiff  himself  will  not,  as  a  rule,  be  allowed  to  give  his 
evidence  abroad  on  commission ;  it  should  be  given  before  the  jury 
here.  (Keeley  v.  Wakley,  (1898)  9  Times  L.  R.  571.)  But  a 
defendant,  if  resident  abroad,  will  be  allowed  this  indulgence. 
(New  V.  Burns,  64  L.  J.  Q.  B.  104;  48  W.  R.  182 ;  71  L.  T.  681.) 
The  application  is  not  usually  made  till  after  issue  joined ;  but  it 
may  be  made  earlier,  if  there  be  special  reasons  for  such  urgency. 
The  application  will  fail  if  it  can  be  shown  that  the  witnesses  could 
be  brought  to  England  without  much  greater  expense,  or  that 
witnesses  now  in  England  could  give  the  same  evidence.  (The  M. 
Moxham,  1  P.  D.  107,  115 ;  24  W.  R.  597 ;  Spiller  v.  Paris  Skating 
Rink  Co,y  W.  N.  1880, 228.)  Sometimes  the  mere  delay,  which  will 
thus  necessarily  be  caused,  is  a  sufficient  reason  for  refusing  the 
application.  (Steuart  v.  Gladstone,  7  Ch.  D.  894  ;  47  L.  J.  Ch. 
154 ;  26  W.  R.  277 ;  37  L.  T.  575 ;  but  see  Milisswh  v.  Lloyd's, 
W.  N.  1875,  200.)  The  costs  of  the  commission  must  be  borne 
by  the  party  who  applied  for  it,  unless  the  judge  at  the  trial  makes 
any  order  in  respect  of  them.  {In  re  Imperial  Land  Co,  of 
Marseilles,  87  L.  T.  588 ;  W.  N.  1877,  244.) 


CHAPTER  XXV. 

TRIAL. 

As  soon  as  Notice  of  Trial  has  been  given  the  cause  must  be 
entered  for  trial  in  accordance  with  rules  11 — 20  of  Order 
XXXYI. :  the  case  will  eventually  make  its  appearance  in  the  day'a 
cause  list.  When  once  the  case  has  been  called  on  in  Court,  and 
the  jury  have  been  sworn,  the  trial  must  proceed.  The  plaintiff^ 
cannot  discontinue.  (Fox  v.  Star  Newspaper  Co,,  (1900)  A.  C.  19 ; 
69  L.  J.  Q.  B.  117 ;  48  W.  R.  821 ;  81  L.  T.  562.) 

At  the  trial  of  any  action  of  libel  or  slander  the  plaintiff  i& 
always  entitled  to  begin,  even  where  the  burden  of  proof  lies  on  the 
defendant :  for  the  damages  are  unliquidated.  {Carter*  v.  Jones,  6  C 
&  P.  64 ;  1  M.  &  R.  281 ;  Mercer  v.  WluM,  5  Q.  B.  447,  462,  468 ; 
14  L.  J.  Q.  B.  267, 272.)  The  plaintiff's  counsel  generally  begins  by 
proving  the  plaintiff's  special  character,  if  any,  and  the  publication 
of  the  words  complained  of. 

Proof  of  the  Plaintiff's  special  Character. 

Where  the  words  are  actionable  only  by  reason  of  the  plaintiff's 
holding  an  office  or  exercising  a  profession  or  trade,  the  plaintiff 
must  prove  that  he  held  such  office  or  exercised  such  profession  or 
trade  at  the  date  of  publication,  and  that  the  words  complained  of 
were  spoketi  of  him  in  that  capacity.  Sometimes  the  words  them- 
selves admit  the  plaintiff's  special  character,  or  it  may  be  admitted 
on  the  pleadings ;  if  so,  it  is,  of  course,  unnecessary  to  give  any^ 
evidence  on  the  point.  {Yrisarri  v.  Clement,  8  Bing.  482  ;  4  L.  J.. 
C.  P.  (Old  8.)  128 ;  11  Moore,  808 ;  2  C.  &  P.  223.) 

Strict  proof  of  the  plaintiff's  special  character  is  not,  as  a  rule, 
required.  Thus,  to  prove  that  a  person  holds  a  public  office,  it  is 
not  necessary  to  produce  his  written  or  sealed  appointment  thereto. 
{Berntman  v.  Wise,  4  T.  R.  866 ;  CanneU  v.  Curtis,  2  Bing.  N.  C. 
228 ;  2  Scott,  879.)  It  is  sufficient  to  show  that  he  acted  in  that 
office,  and  it  will  be  presumed  that  he  acted  legally.  So,  where  the 
libel  imputes  to  the  plaintiff  misconduct  in  his  practice  as  a  physi- 
cian, surgeon,  or  solicitor,  and  does  not  call  in  question  or  deny  his^ 
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qualification  to  practise,  he  need  only  prove  tbat  he  was  acting  in  the 
particular  professional  capacity  imputed  to  him  at  the  time  of  the 
publication  of  the  libel.  {Smith  v.  Taylor,  1  B.  <fe  P.  N.  R.  196, 204 ; 
Rutherford  v.  Evam,  6  Bing.  461 ;  8  L.  J.  C.  P.  (Old  S.)  86.)  It  is, 
as  a  rule,  sufficient  to  call  the  plaintiff  to  say,  ''I  am  an  M.B.G.S.," 
or  ''  I  am  a  barrister."  But  when  the  libel  or  slander  imputes  to  a 
medical  or  legal  practitioner  that  he  is  not  properly  qualified,  and 
the  professional  qualification  is  again  denied  on  the  pleadings,  the 
plaintiff  should  always  be  prepared  to  prove  it  strictly,  by  producing 
his  diploma  or  certificate,  duly  sealed  or  signed,  and  stamped,  where 
a  stamp  is  requisite.  At  Common  Law  there  was  no  other  way. 
{Moises  V.  Thornton,  8  T.  R.  303 ;  Collins  v.  Carnegie,  1  A.  &  E. 
695 ;  3  N.  &  M.  708 ;  Sparling  v.  Haddon,  9  Bing.  11 ;  2  Moo.  & 
Scott,  14.) 

But  now  the  "Law  List "  is  by  the  23  &  24  Vict.  c.  127,  s.  22, 
made  prima  fa^ie  evidence  that  any  one  whose  name  appears  therein 
as  a  solicitor  is  a  solicitor  duly  certificated  for  the  current  year;  and 
similarly,  by  the  21  &  22  Vict.  c.  90,  s.  27,  the  "Medical  Register" 
is  prima  fa^e  evidence  that  the  persons  specified  therein  are  duly 
registered  medical  practitioners.  But  if  it  is  known  the  plaintiff's 
qualification  will  be  seriously  challenged  at  the  trial,  it  is  safer  not 
to  rely  solely  on  such  prima  facie  proof,  but  to  produce  all  diplomas 
and  certificates.  If  the  plaintiff  sues  as  a  solicitor,  and  his  name 
does  not  appear  in  the  "Law  List,"  that  may  be  only  because  he  has 
not  taken  out  his  certificate  for  the  present  year;  in  which  case  he 
may  still  sue  for  a  libel  on  him  as  solicitor.  (Jones  v.  Stevens, 
(1822)  11  Price,  235.)  So,  too,  a  medical  man  can  sue  for  a  libel 
on  him  professionally,  although  his  name  does  not  appear  in  the 
"  Medical  Register,"  if  he  can  show  by  a  certificate  under  the  hand 
of  the  registrar,  or  in  any  other  way,  that  he  is  duly  qualified  and 
entitled  to  be  registered. 

Proof  of  Publication. 

The  plaintiff  must  next  prove  that  the  defendant  published  the 
libel  or  spoke  the  slanderous  words  to  some  third  person.  As  to  what 
is  a  sufficient  publication  in  law,  see  ante.  Chapter  VI.,  pp.  150 — 172. 
As  to  constructive  publication  by  a  servant  or  agent,  see  ante, 
pp.  545 — 552.  As  to  publication  by  telegram,  see  Williamson  v.  Freer, 
L.  R.  9  C.  P.  393 ;  43  L.  J.  C.  P.  161 ;  22  W.  R.  878 ;  30  L.  T. 
332 ;  Chattell  v.  Turner,  (1896)  12  Times  L.  R.  360 ;  by  postcard, 
Robinson  v.  Jones,  4  L.  R.  Ir.  391 ;  Sadgrove  v.  Hole,  (1901)  2 
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K.  B.  1 ;  70  L.  J.  K.  B.  455 ;  49  W.  R.  478  ;  84  L.  T.  647.  The 
sale  of  each  copy  is  a  distinct  publication.  {R.  v.  Richard  CarlUe, 
1  Chitty,  451 ;  Duke  of  Brunswick  v.  Harmer,  14  Q.  B.  185 ;  JR.  v. 
Stanger,  L.  K  6  Q.  B.  852;  40  L.  J.  Q.  B.  96;  19  W.  B.  640.) 
Causing  a  libel  to  be  printed  may  be  a  primd  facie  publication. 
{Baldwin  v.  Elphinston,  2  W.  Bl.  1087.)  The  fact  that  the  libellous 
document  has  printed  on  it  the  words  ''  A.  B.,  printer/^  is  in  itself 
no  proof  that  A.  B.  printed  it.  (R.  v.  WiUiarm  and  Romney,  2 
L.  J.  K.  B.  (Old  S.)  80.) 

If  the  defendant  write  a  libel,  which  is  in  some  way  subsequently 
published,  this  is,  primd  facie  at  all  events,  a  publication  by  the 
defendant.  (Per  Holt,  C. J.,  in  12.  v.  Beere^  12  Mod.  221 ;  1  Ld.  Baym. 
414.)  A  letter  is  published  as  soon  as  it  is  posted,  provided  it  ever 
reaches  the  party  to  whom  it  is  addressed,  and  this  will  be  pre- 
sumed if  there  be  no  evidence  to  the  contrary.  Thus,  if  a  letter  in 
the  handwriting  of  the  defendant  be  produced  in  Court  with  the 
seal  broken,  and  the  proper  postmarks  outside,  that  is  sufficient 
primd  facte  evidence  of  publication.  (Warren  v.  Warren,  1  0.  M.  & 
E.  250 ;  4  Tyr.  850 ;  Ward  v.  Smith,  6  Bing.  749 ;  4  M.  &  P.  595  ; 
4  C.  &  P.  802 ;  Shipley  v.  Todhunter,  7  C.  &  P.  680.)  So,  where  a 
libel  has  appeared  in  print,  and  the  manuscript  from  which  it  was 
printed  is  proved  to  be  in  the  defendant's  handwriting,  this  is 
prijnd  fade  a  publication  by  the  defendant.  It  is  not  necessary  to 
prove  expressly  that  he  directed  or  authorised  the  printing.  (Per 
Lord  Erskine  in  Burdett  v.  Abbot,  5  Dow,  H.  L.  at  p.  201 ;  Bond  v. 
DaugUM,  7  C.  &  P.  626 ;  Tarpley  v.  Blabey,  2  Bing.  N.  C.  487 ;  7 
C.&P.895;  B.v.L(we«,9C.&P.462;  Adam8Y.KeUy,Bj.&U.157.) 

Any  one  who  has  ever  seen  the  defendant  write  (even  though 
once  only,  OarreUs  v.  Alexander,  4  Esp.  87)  can  be  called  to  prove 
his  handwriting.  So  can  any  one  who  has  corresponded  with  the 
defendant,  or  seen  letters  which  have  arrived  in  answer  to  letters 
addressed  to  the  defendant.  Thus,  a  clerk  in  a  merchant's  office 
who  has  corresponded  with  the  defendant  on  his  master's  behalf, 
may  be  called  to  prove  the  handwriting.  (22.  v.  Slaney,  5  0.  &  P. 
218.)  The  usual  course  is  for  the  plaintiff's  counsel  merely  to  ask 
the  witness,  ''Are  you  acquainted  with  the  defendant's  hand- 
writing?" leaving  it  to  the  defendant's  counsel  to  cross-examine  as  to 
the  extent  of  his  acquaintance.  Such  cross-examination  will  only 
weaken  the  force  of  his  evidence,  not  destroy  its  admissibility. 
(Eagleton  v.  Kingston,  8  Ves.  478 ;  Doe  d.  Mudd  v.  Suckerm/ore,  5 
A.  &  E.  780.)  By  sect.  27  of  the  C.  L.  P.  Act,  1854,  "  comparison 
of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of 
o.s.L.  s  s 
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the  judge  to  be  genuine,  shall  be  permitted  to  be  made  by  the 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  respect- 
ing the  same,  may  be  submitted  to  the  Court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in  dispute."  (See 
Jones  V.  Richards^  15  Q.  B.  D.  489.)  But  the  evidence  of  experts 
must  be  received  with  caution.  If  the  defendant  be  present  in 
Court,  he  may,  it  seems,  be  then  and  there  required  to  write  some- 
thing which  the  Court  and  jury  may  compare  with  the  document  in 
dispute.  {Doe  d.  Devine  v.  WUaoii,  10  Moore,  P.  C.  C.  at  p.  530.) 
So,  too,  letters  not  otherwise  evidence  in  the  cause,  written  by  the 
defendant,  and  in  which  the  plaintiff's  name  was  spelt  in  a  peculiar 
manner,  were  held  admissible  as  evidence  that  the  libel  which 
contained  the  plaintiff's  name  spelt  with  the  same  peculiarity  was 
written  by  the  defendant.  (Brookes  v.  Tichhorney  5  Exch.  929 ;  20 
L.  J.  Ex.  69 ;  14  Jur.  1122.) 

In  the  last  resort  the  plaintiff  may  call  the  defendant  as  his  wit- 
ness, show  him  the  libel,  and  ask  if  he  wrote  it.  But  the  defendant 
may  object  to  answer  this  question  on  the  ground  that  he  might 
thereby  incriminate  himself.  And  it  seems  that  he  may  on  the  same 
ground  object  to  state  whether  he  wrote  any  other  document  which 
the  plaintiff  intends  to  use  for  comparison  of  handwriting.  (Per 
Lawrance,  J.,  in  Chattell  v.  Turner,  (1896)  12  Times  L.  R.  at  p.  361.) 

The  Newspaper  Libel  and  Registration  Act,  1881,  was  passed  to 
facilitate  proof  of  the  publication  of  a  libel  contained  in  a  news- 
paper. It  established  a  **  register  of  newspaper  proprietors  "  to  be 
kept  at  Somerset  House,  and  to  be  open  to  the  inspection  of  the 
public.  Every  printer  and  publisher  of  a  newspaper  is  bound  to 
make  a  return  each  July,  giving  the  names  and  addresses  of  all  the 
proprietors  of  the  paper.  And  a  certified  copy  of  any  entry  in  this 
register  is  made  ''  sufficient  primd  facie  evidence  of  all  matters  and 
things  thereby  appearing"  (sect.  15,  post,  p.  789),  that  is,  that 
the  person  named  therein  is  the  proprietor  of  the  newspaper,  and, 
as  such,  liable  for  any  libel  that  has  appeared  therein. 

It  is  still,  however,  open  to  the  defendant,  though  registered  as 
the  proprietor  of  the  paper,  to  prove  at  the  trial  that  since  the  last 
return,  and  before  the  publication  of  the  libel,  he  transferred  all 
his  interest  in  the  paper  to  some  one  else.  Sect.  11,  which  deals 
with  transfers,  permits,  but  unfortunately  does  not  require,  registra- 
tion in  the  event  of  a  change  in  the  proprietorship  of  a  newspaper. 
The  transferee  may  register  his  name  and  address  or  not  as  he 
pleases.  Hence,  a  plaintiff  or  prosecutor  can  never  be  quite  certain 
that  the  registered  proprietor  is  the  person  liable  for  the  publication 
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of  which  he  complains.  In  a  civil  case  this  difficulty  may  be  over- 
come by  administering  interrogatories.  (See  ante,  pp.  607 — 610.) 
Or,  if  no  satisfactory  admission  be  thus  obtained,  the  plaintiff  mast 
prove  that  the  newspaper  was  purchased  of  the  defendant,  or  at  any 
house,  shop,  or  office  belonging  to  or  occupied  by  the  defendant  or 
by  his  servants  or  workmen,  or  where  he  usually  carries  on  the 
business  of  printing  or  publishing  such  newspaper,  or  where  it  is 
usually  sold.  But  it  would  have  been  better  if  the  legislature  had 
made  the  **  return  according  to  Schedule  B."  compulsory  on  every 
transfer,  and  had  further  enacted  that,  till  such  return  was  regis- 
tered, the  former  proprietor  should  remain  liable  for  everything 
published  in  the  newspaper. 

Publication  may  also  be  proved  by  the  evidence  of  any  one  who 
took  any  part  in  it  {R.  v.  Hastvell  and  Bate,  1  Dougl.  887 ;  R.  v. 
Steward,  2  B.  &  Ad.  12),  or  by  the  defendant's  own  admission. 
{R.  v.  Hall,  1  Str.  416.)  But  such  admission  will  not  be  extended 
beyond  its  exact  terms.  Thus,  an  admission  that  the  defendant 
wrote  the  libel  is  no  admission  that  he  also  published  it.  {The  Seven 
Bishops'  Case,  4  St.  Tr.  300.)  In  Macleod  v.  Wakley,  8  C.  &  P. 
811,  it  was  held  that  an  admission  that  defendant  was  the  editor  of 
a  periodical  at  a  certain  date  was  no  evidence  that  he  was  editor  at 
a  later  date,  so  as  to  connect  him  with  a  libel  subsequently  published 
in  the  same  periodical.  {Sed  qucei-e.)  But  where  the  defendant 
admitted  that  he  was  the  author  of  the  book  containing  the  libel, 
*'  errors  of  the  press  and  some  small  variations  excepted,"  it  waa 
held  that  this  was  sufficient  to  entitle  the  prosecutor  to  put  in 
the  book,  and  that  it  lay  upon  the  defendant  to  show  that  there 
were  material  variations.  (R.  v.  Hall,  1  Str.  416.)  A  witness  may 
be  asked  if  he  knows  who  wrote  the  libel;  but  if  he  answers 
''  yes,"  he  cannot  be  compelled  to  name  the  person,  because  it 
may  be  himself.  {R.  v.  Slaney,  5  C.  <fe  P.  218.)  The  plaintiff 
may  even  call  the  defendant  as  a  witness,  and  counsel  for  the 
defendant  cannot  object  that  no  relevant  question  can  be  asked 
him  that  will  not  tend  to  criminate  him.  The  defendant  must 
go  into  the  box  and  take  the  objection  himself,  when  the  ques- 
tion is  asked.  No  one  can  take  it  for  him.  He  must  state  on 
oath  in  open  Court  that  in  his  opinion  to  answer  the  question 
would  tend  to  criminate  him.  (Boyle  v.  Wiseman,  10  Exch.  647 ; 
24  L.  J.  Ex.  160 ;  24  L.  T.  (Old  S.)  274.) 

Where  the  facts  are  in  dispute  it  will  be  for  the  jury  to  decide 
whether  the  defendant  wrote  the  libel,  whether  it  was  ever  pub- 
lished to  a  third  person  other  than  the  plaintiff,  whether  the 
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shop  or  bookstall  at  which  the  libel  was  purchased  was  the 
defendant's  or  not,  &c.  When  the  facts  are  found,  it  is 
for  the  judge  to  decide  whether  there  has  been  a  publication 
in  law  by  the  defendant. 

Proof  of  the  Libel. 

The  libel  itself  must  be  produced  at  the  trial :  the  jury  are 
entitled  in  all  cases  to  see  it.  (Wright  v.  Woodgate^  2  G.  M.  &  K 
578 ;  Gilpin  v.  Fowler,  9  Exch.  615 ;  28  L.  J.  Ex.  156.)  The  defen- 
dant is  entitled  to  have  the  whole  of  it  read.  {Cooke  v.  Hughes, 
B.  &  M.  112.)  The  original  must  be  carefully  traced,  where 
it  has  passed  through  many  hands.  {Fryer  v.  Oatliercole,  4  Exch. 
262 ;  18  L.  J.  Ex.  889 ;  Adams  v.  Kelly,  By.  &  Moo.  157.)  But 
where  a  large  number  of  copies  are  printed  from  the  same  type,  or 
lithographed  at  the  same  time  by  the  same  process,  none  of  them 
are  copies  in  the  legal  sense  of  the  word.  They  are  all  counterpart 
originals,  and  each  is  primary  evidence  of  the  contents  of  the 
rest.  {R.  V.  Watson,  2  Stark.  129 ;  Johnson  v.  Hudson  and  Morgan, 
7  A.  &  E.  288,  n.) 

Where  the  libel  is  contained  in  a  letter  or  memorial  sent  to 
a  Secretary  of  State,  or  to  some  Government  department,  an 
objection  is  often  raised  to  its  production  on  grounds  of  public 
policy.  This  objection  must  be  taken  by  the  head  of  the  public 
department  of  State,  who  is  alone  able  to  judge  whether  the 
production  of  the  document  will  or  will  not  be  injurious  to  the 
public  service.  It  is  not  for  the  judge  at  the  trial  to  decide 
that  question.  {Hughes  v.  Vargas,  (1898)  9  Times  L.  B.  551  ; 
9  B.  661;  Beatson  v.  Skene,  5  H.  &  N.  888;  29  L.  J.  Ex.  480; 
Swann  v.  Vines,  cited  87  L.  T.  469 ;  M'Elveney  v.  ConneUan,  17 
Ir.  G.  L.  B.  55.)  The  rule  on  the  point  is  that  "the  Gourt  is 
entitled  to  have  the  pledge  and  security  of  the  head  officer  of  State 
to  give  the  reason  for  the  non-production  of  those  documents  which 
it  is  objected  to  produce,  and  to  demand  that  he  shall  come  into 
the  witness-box,  and  there  say  that  he  is  the  head  of  the  depart- 
ment, and  objects  to  such  and  such  documents  being  produced, 
specifying  them,  on  the  ground  of  public  policy."  (Per  Grove,  J., 
in  Kain  v.  Farrer,  87  L.  T.  470.)  The  judge,  however,  will  not 
as  a  rule  trouble  the  head  of  the  department  to  attend  in  person 
provided  his  representative  attends  and  satisfies  the  judge  that 
the  mind  of  the  responsible  person  has  been  brought  to  bear  on 
the  question,  and  that  he  has  decided  that  the  production  of  the 
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document  would  be  injurious  to  the  public  service.  (In  re 
Joseph  Hargreaves,  Limited,  (1900)  1  Ch.  347 ;  69  L.  J.  Ch.  188  ; 
48  W.  B.  241 ;  82  L.  T.  182.)  On  this  the  judge  will  exclude 
all  evidence  of  the  contents  of  such  document.  But  a  letter 
written  by  a  private  individual  to  the  Chief  Secretary  of  the 
Postmaster-General,  complaining  of  the  conduct  of  the  guard  of 
the  Exeter  mail  though  it  may  be  a  privileged  communication 
in  the  sense  that  the  plaintiff  must  prove  actual  malice,  is  not 
a  document  privileged  from  production  on  the  ground  of  public 
policy.     (Blake  v.  PUfold,  1  Moo.  &  Rob.  198.) 

If  the  original  libel  has  been  lost  or  destroyed,  secondary  evidence 
may  of  course  be  given  of  it  (Rainy  v.  Bravo,  L.  R.  4  P.  C.  287  ;  20 
W.  E.  878 ;  Gathercole  v.  MiaU,  15  M.  &  W.  819),  except  where  the 
libel  is  contained  in  an  official  document,  which  is  privileged  from 
production  on  the  ground  of  public  policy,  in  which  case  the  same 
public  policy  requires  that  no  secondary  evidence  of  its  contents 
shall  be  given.  (Home  v.  Bentinck,  2  Brod.  &  B.  180 ;  Anderson  v. 
Hamilton,  lb.  156,  n. ;  Stace  v.  Griffith,  L.  R.  2  P.  C.  428 ;  6  Moore, 
P.  C.  C.  N.  8.  18 ;  20  L.  T.  197 ;  Dawkins  v.  Lord  Rokeby,  (Ex.  Ch.) 
L.  R.  8  Q.  B.  255.)  Where  the  libel  is  written  or  placarded  on 
a  wall,  so  that  it  cannot  conveniently  be  brought  into  Court, 
secondary  evidence  may  be  given  of  its  contents.  (Per  Lord  Abinger, 
in  Mortimer  v.  M'CaUan,  6  M.  &  W.  at  p.  68  ;  Brkice  v.  Nicoloptdo,  11 
Exch.  at  p.  188 ;  24  L.  J.  Ex.  at  p.  824.)  Where,  however,  the 
document  is  still  in  existence  and  capable  of  being  brought  into 
Court,  the  party  desiring  to  give  secondary  evidence  of  its  contents 
must  in  the  first  place  prove  that  he  has  done  all  in  his  power  to 
obtain  the  original  document.  Thus,  the  plaintiff  is  entitled  to 
give  secondary  evidence  of  the  contents  of  the  libel,  if  the  original 
is  in  the  defendant's  possession  and  is  not  produced  when  called 
for,  provided  due  notice  to  produce  it  was  served  on  the  defendant's 
solicitor  a  reasonable  time  before  the  trial  (R.  v.  Boucher,  1  F.  &  F. 
486) ;  and  also  if  the  libel  is  in  the  possession  of  someone  beyond 
the  jurisdiction  of  the  Court,  who  refuses  to  produce  it,  on  request, 
although  informed  of  the  purpose  for  which  it  is  required.  (Boyle  v. 
Wiseman,  10  Exch.  647 ;  24  L.  J.  Ex.  160 ;  R.  v.  Llanfaethly,  2  E. 
&  B.  940 ;  28  L.  J.  M.  C.  88 ;  R.  v.  Aickles,  1  Leach,  880.)  If  it 
be  in  the  possession  of  a  third  person  within  jurisdiction,  but  a 
stranger  to  the  cause,  who  refuses  to  produce  it,  although  duly 
served  with  a  subpoena  dvxies  tecum  for  the  purpose,  then  the  right 
to  give  secondary  evidence  of  its  contents  appears  to  depend  on 
whether  such  refusal  be  rightful  or  wrongful.    If  it  be  a  wrongful 
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refusal,  then,  it  is  said,  the  remedy  of  the  party  is  against  the 
witness  only.  {Sed  qtieere,)  If  it  be  a  rightful  refusal,  then  secondary 
evidence  is  as  a  rule  admitted :  as  the  party  has  done  all  in  his 
power  to  produce  primary  proof.  Even  here,  however,  the  privilege 
arising  from  considerations  of  public  policy  may  prevent  any  evi- 
dence being  given  of  the  contents  of  the  document.  But  where 
the  privilege  is  only  of  a  private  character,  secondary  evidence  may 
be  given  of  the  contents  of  documents  privileged  from  production, 
e.g.,  of  a  document  entrusted  to  a  solicitor  by  his  client.  {Mills 
V.  Oddij,  (1834)  6  C.  &  P.  728 ;  Doe  d.  G'dbert  v.  Ross,  (1340)  7 
M.  &  W.  102 ;  Doe  d.  Loscombe  v.  Clifford,  (1847)  2  C.  &  K.  448 ; 
Ne2vto7i  V.  Chaplin,  (1850)  10  C.  B.  366;  Paris  v.  Levy,  (1860)  2  F. 
&  F.  73  ;  Calcraft  v.  Guest,  (1898)  1  Q.  B.  769  ;  67  L.  J.  Q.  B.  505  ; 
46  W.  R.  420 ;  78  L.  T.  283.)  All  questions  as  to  the  admissibility 
of  secondary  evidence  are  for  the  judge,  and  should  be  decided  by 
him  then  and  there.  {Boyle  v.  Wiseman,  11  Exch.  360 ;  24  L.  J.  Ex. 
284 ;  25  L.  T.  (Old  S.)  203.) 

If  the  words  proved  differ  materially  from  those  set  out  in  the 
Statement  of  Claim,  this  is  ''  a  variance  "  which  would  formerly 
have  been  fatal.  {BeU  v.  Byrne,  13  East,  554 ;  Tahart  v.  Tipper, 
1  Camp.  350 ;  Cartwright  v.  Wright,  1  D.  &  Ey.  230 ;  Cook  v.  Stokes 
and  wife,  1  Moo.  &  R.  237  ;  Rainy  v.  Bravo,  L.  R.  4  P.  C.  287 ;  20 
W.  R.  873.)  But  now  the  judge  has  ample  power  to  amend  the 
record,  if  in  his  discretion  he  considers  such  amendment  can  be 
made  without  prejudice  to  the  defendant.  (Order  XXVIII.  rr.  1,  6.) 
But  no  amendment  will  be  made,  the  result  of  which  will  be  to 
substitute  a  totally  different  cause  of  action  for  the  former  one 

(C V.  Lindsell,  11  J.  P.  352),  or  to  render  the  Statement  of 

Claim  demurrable.  {Martyn  v.  Williams,  1  H.  &  N.  817 ;  26  L.  J. 
Ex.  117 ;  Caxdfield  v.  Whitivorth,  16  W.  R.  936 ;  18  L.  T.  527.) 
The  defendant  is  entitled  to  an  adjournment  if  he  really  desires  to 
justify  any  words  newly  inserted  in  the  Statement  of  Claim  by  such 
amendment.  {Saunders  v.  Bate,  1  H.  &  N.  402.  And  see  Foster  v. 
Pointer,  9  C.  &  P.  718;  May  v.  Broivn,  3  B.  &  C.  113;  Lord 
Churchill  v.  Hunt,  2  B.  &  Aid.  686.) 

Proof  of  the  Speaking  of  the  Slander. 

In  cases  of  slander,  practically  the  only  way  to  prove  publication 
is  by  calling  those  who  heard  the  defendant  speak  the  words.  It  is 
not,  in  strictness,  sufficient  to  prove  that  the  defendant  spoke  words 
equivalent  to  those  set  out  in  the  Statement  of  Claim.     {Armitage 
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V.  Dunster,  (1785)  4  Dougl.  291 ;  Maitland  and  others  v.  Ooldney 
and  another,  (1802)  2  East,  426.)  Thus,  where  the  plaintiff  alleged 
that  the  defendant  stated  as  a  fact  that  '*  A.  could  not  pay  his 
labourers/'  and  the  evidence  was  that  he  had  asked  a  question, 
''  Have  you  heard  A.  cannot  pay  his  labourers?  "  the  plaintiff  was 
nonsuited.  {Barnes  v.  HoUoway,  (1799)  8  T.  R.  150.)  And  so 
where  the  words  alleged  in  the  Declaration  were:  ''This  is  my 
umbrella,  and  he  stole  it  from  my  back-door,"  and  the  words  proved 
by  the  witnesses  were :  ^'  It  is  my  umbrella,  and  he  stole  it  from 
my  back-door,"  Garrow,  B.,  nonsuited  the  plaintiff,  and  the  full 
Court  of  King's  Bench  upheld  the  nonsuit.  (Walters  v.  Mace,  (1819) 
2  B.  &  Aid.  756.)  But  now,  if  the  words  proved  convey  practi- 
cally the  same  meaning  as  the  words  laid,  the  variance  will  be  held 
immaterial,  or  else  the  judge  will  amend.  (Dancaster  v.  Hewson, 
(1828)  2  Man.  &  By.  176 ;  Sydenham  v.  Man,  (1617)  Cro.  Jac.  407  ; 
Orpwood  V.  Barkes,  vel  Parkes,  (1827)  4  Bing.  261 ;  12  Moore,  492  ; 
Smith  V.  Knowelden,  (1841)  2  M.  &  Gr.  661 ;  Ecklin  v.  Little,  (1890) 
6  Times  L.  R.  866.) 

It  was  never  necessary,  however,  to  prove  all  the  words  set  out 
in  the  Statement  of  Claim,  provided  such  of  them  as  are  proved  are 
intelligible  and  actionable  by  themselves.  (Per  Lawrence,  J.,  2 
East,  484.)  So  it  is  not  necessary  that  all  the  words  set  out  should 
be  actionable ;  so  long  as  any  of  the  words  proved  will  maintain  the 
action  ''the  damages  may  be  given  entirely;  for  it  shall  be  intended 
that  the  damages  were  given  for  the  words  which  are  actionable, 
and  that  the  others  were  inserted  only  for  aggravation."  (2  Wms. 
Saunders,  171,  c. ;  Chadwick  v.  Trower,  6  Bing.  N.  C.  at  p.  7.) 

If  the  witness  committed  the  words  to  writing  shortly  after  the 
defendant  uttered  them,  he  may  refer  to  such  writing  to  refresh  his 
memory ;  but  it  must  be  the  original  memorandum  that  is  referred 
to,  not  a  fair  copy.  {Burton  v.  Plummer,  2  A.  &  E.  348.)  And  so 
where  the  action  is  for  procuring  a  libel  to  be  published  by  making 
a  verbal  statement  to  the  reporter  of  a  newspaper,  who  took  it  down 
in  writing ;  the  original  writing  taken  down  by  the  reporter  and 
handed  by  him  to  the  editor  should  be  produced  in  Court.  {Adams 
V.  Kelly,  By.  &  Moo.  157.) 

Where  the  governor  of  a  British  colony  spoke  to  the  Attorney- 
General  in  his  official  capacity  words  defamatory  of  the  plaintiff, 
and  the  Attorney-General  was  called  as  a  witness  in  an  action 
against  the  governor,  it  was  held  that  he  was  not  bound  to  dis- 
close what  the  governor  had  said  to  him.  (Wyatt  v.  Gore,  Holt, 
N.  P.  299.) 
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If  the  ^rords  spoken  be  in  a  foreign  language,  someone  must  be 
called  to  prove  their  meaning ;  and  it  must  be  further  shown  that 
those  who  heard  them  understood  that  language ;  else  there  is  no 
publication.  But  publication  will  be  presumed  where  the  words  are 
spoken  in  the  vernacular  of  the  locality.     {Ante^  p.  120.) 

Evidence  ae  to  the  Innuendo. 

A  Statement  of  Claim  which  contains  an  innuendo  is  equivalent 
to  a  declaration  under  the  old  system  with  two  counts,  one  with  an 
innuendo,  and  one  without.  (Per  Blackburn,  J.,  in  WatHn  v.  HaU, 
L.  B.  8  Q.  B.  402 ;  87  L.  J.  Q.  B.  126.)  Hence,  if  the  plaintiff 
fails  to  prove  his  innuendo,  he  may  fall  back  on  the  other  count, 
and  succeed  on  that,  if  the  words  in  their  natural  signification  are 
actionable.  (Fuller  v.  Nation  Newspaper  Co.,  (1901)  2  Jr.  R.  465.) 
But  if  the  words  in  their  natural  meaning  are  not  actionable, 
then  the  plaintiff  is  bound  by  his  innuendo.  He  must  prove  that 
or  fail.  He  cannot  now  discard  the  innuendo  stated  in  his  pleading 
and  set  up  a  new  innuendo  which  does  not  appear  on  the  record. 
(Hunter  v.  Sharpe,  4  P.  &  F.  988 ;  15  L.  T.  421 ;  Ruel  v.  Tatnell, 
29  W.  B.  172 ;  48  L.  T.  507.)  If  the  words  are  not  actionable 
even  with  the  meaning  ascribed  to  them  by  the  innuendo  (as  in 
Jacobs  V.  Schmaltz,  62  L.  T.  121 ;  6  Times  L.  R.  155),  or  if  the 
words  are  not  reasonably  capable  of  that  meaning,  the  judge  will 
stop  the  case. 

If,  however,  the  words  are  reasonably  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo,  and  in  that  sense  are  actionable, 
still  it  may  be  necessary  for  the  plaintiff  to  call  evidence  to  support 
his  innuendo  and  to  satisfy  the  jury  that  the  words  were  in  fact 
understood  in  that  sense.  For  instance,  there  may  have  been  facts, 
known  both  to  the  writer  and  the  person  to  whom  he  wrote,  which 
could  reasonably  induce  the  latter  to  understand  the  words  in  the 
sense  ascribed  to  them  by  the  innuendo.  If  so  evidence  of  such 
facts  is  admissible.  (Capitul  and  Counties  Bank  v.  Henty  dk  Sons, 
(C.  A.)  5  C.  P.  D.  514  ;  49  L.  J.  C.  P.  880 ;  (H.  L.)  7  App.  Cas.  741 ; 
52  L.  J.  Q.  B.  282.)  But  evidence  is  not  admissible  of  any  fact 
not  known  to  the  persons  addressed  and  to  which  the  defendant 
does  not  at  the  time  expressly  refer.  (Martin  v.  Loei,  2  F.  & 
F.  654.) 

The  plaintiff  need  not  prove  the  whole  of  his  innuendo.  (Prud- 
homme  v.  Fraser,  2  A.  &  E.  645.)  It  is  sufficient  if  he  satisfy  the 
jury  that  the  words  bear  any  actionable  meaning  alleged  in  the 
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innnendOy  and  refer  to  himself.  Whenever  the  words  used  are  not 
well-known  and  perfectly  intelligible  English,  but  are  foreign,  local, 
technical,  provincial,  or  obsolete  expressions,  parol  evidence  is 
admissible  to  explain  their  meaning,  provided  such  meaning  has 
been  properly  alleged  in  the  Statement  of  Claim  by  an  innuendo. 
The  rule  is  the  same  where  words  which  have  a  meaning  in  ordinary 
English  are  yet,  in  the  particular  instance  before  the  Court,  clearly 
used  not  in  that  ordinary  meaning,  but  in  some  peculiar  sense ;  as 
in  the  case  of  many  slang  expressions.  But  where  the  words  are 
well-known  and  perfectly  intelligible  English,  evidence  cannot  be 
given  to  explain  that  meaning  away,  unless  it  is  first  in  some  way 
shown  that  that  meaning  is  for  once  inapplicable.  This  may 
appear  from  the  words  themselves;  to  give  them  their  ordinary 
English  meaning  may  make  nonsense  of  them.  But  if  with  their 
ordinary  meaning  the  words  are  perfectly  good  sense  as  they  stand, 
facts  must  be  given  in  evidence  to  show  that  they  may  have  con- 
veyed a  special  meaning  on  this  particular  occasion.  After  that 
has  been  done,  a  bystander  may  be  asked,  ^'  What  did  you  under- 
stand by  the  expression  used  ?  "  But  without  such  a  foundation 
being  laid,  the  question  is  not  admissible.  {Dairies  v.  Hartley, 
8  Exch.  200 ;  18  L.  J.  Ex.  81 ;  12  Jur.  1098 ;  Bamett  v.  AUen,  8  H. 
&  N.  876 ;  27  L.  J.  Ex.  416 ;  Humphreys  v.  Miller,  4  C.  &  P.  7 ; 
Duke  of  Brunswick  v.  Harmer,  8  C.  &  E.  10 ;  OaUagher  v.  Murton, 
(1888)  4  Times  L.  B.  804.)  And  if  it  be  put  and  answered,  the 
answer  is  not  evidence ;  the  jury  must  not  act  on  it.  {Simmons  v. 
MitcheU,  6  App.  Cas.  156  ;  60  L.  J.  P.  C.  11 ;  29  W.  E.  401 ;  48  L.  T. 
710.)  And  this  is  so,  whether  the  word  can  be  found  in  the  last 
edition  of  the  English  dictionary  or  not.  {Homer  v.  Taunton,  6  H. 
&  N.  661.)  Figurative  or  allegorical  terms  of  a  defamatory 
character,  if  of  well-known  import,  need  no  evidence  to  explain 
their  meaning ;  e.g.,  words  imputmg  to  a  person  the  qualities  of  the 
*'  frozen  snake  "  in  the  fable.  {Hoare  v.  SUverlock,  12  Q.  B.  624 ; 
17  L.  J.  Q.  B.  806.)  Nor  do  historical  allusions  or  comparisons  to 
odious,  notorious,  or  disreputable  persons :  where  the  conduct  of 
the  plaintiff,  who  was  an  attorney,  was  compared  to  that  of 
''  Messrs.  Quirk,  Gammon  and  Snap,"  the  novel  *'  Ten  Thousand 
a  Tear  "  was  put  in  and  taken  as  read.  (Woodgate  v.  Ridout,  4 
F.  &  F.  202.) 

Wherever  the  words  sued  on  are  capable  of  being  reasonably 
understood  both  in  a  harmless  and  in  an  injurious  sense,  it  will  be 
a  question  for  the  jury  to  decide  which  meaning  was  in  fact  con- 
veyed to  the  hearers  or  readers  at  the  time  of  publication.     {Ritchie 
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dt  Co.  V.  Sexton,  64  L.  T.  210;  55  J.  P.  889.)  It  will  be  of  no  avail 
for  the  defendant  to  urge  (except,  perhaps,  in  mitigation  of  damages) 
that  he  intended  the  words  to  convey  the  innocent  meaning,  if  the 
jury  are  satisfied  that  ordinary  bystanders  or  readers  would  certainly 
have  understood  them  in  the  other  sense.  (Fisher  v.  Clement^  10 
B.  &  G.  472.)  Every  man  must  be  taken  to  have  intended  the 
natural  and  probable  consequences  of  his  act.  The  plaintiff  may 
give  evidence  of  surrounding  circumstances  from  which  a  defamatory 
meaning  can  be  inferred ;  he  may  call  witnesses  to  state  how  they 
understood  the  libel ;  though  the  jury  are  not  bound  to  adopt  the 
opinions  of  such  witnesses.     {Broome  v.  Gosden,  1  G.  B.  732.) 

Evidence  may  also  be  given  to  explain  and  point  the  charge. 
Thus  it  may  be  shown  that  the  defendant  subsequently  used  the 
same  words  or  others  of  the  same  import  with  reference  to  the 
plaintiff.  (Pearce  v.  Omsby,  1 M.  &  Rob.  455 ;  Pearson  v.  Lemaitre, 
5  M.  &  Gr.  700.) 

Proof  that  the  Words  refer  to  the  Plaintiff, 

If  the  libel  does  not  name  the  plaintiff,  there  may  be  need  of  some 
evidence  to  show  who  was  meant.  The  plaintiff  may  give  evidence 
of  all  '^  surrounding  circumstances ;  "  i.e.,  the  cause  and  occasion  of 
publication,  later  statements  made  by  the  defendant,  and  other 
extraneous  facts  which  will  explain  and  point  the  allusion.  The 
plaintiff  may  also  call  at  the  trial  his  friends  or  others  acquainted 
with  the  circumstances,  to  state  that  on  reading  the  libel  they  at 
once  concluded  that  it  was  aimed  at  the  plaintiff.  {Broome  v. 
Oosden,  1  C.  B.  728 ;  R.  v.  Barnard,  Ex  parte  Lord  R.  Gower,  43 
J.  P.  127 ;  ante,  p.  144.)  It  is  not  necessary  that  all  the  world 
should  understand  the  libel ;  it  is  sufficient  if  those  who  know  the 
plaintiff  can  make  out  that  he  is  the  person  meant.  (Bourke  v. 
Wan-en,  2  C.  &  P.  310.)  Evidence  that  the  plaintiff  was  jeered  at 
at  a  public  meeting  shortly  after  the  publication  is  admissible  to 
show  that  his  neighbours  understood  the  libel  as  referring  to  him. 
{Cook  V.  Ward,  4  M.  &  P.  99 ;  6  Bing.  412.)  So,  in  l>u  Bost  v. 
Beresford  (2  Gamp.  511),  Lord  EUenborough  held  that  the  declara- 
tions made  by  spectators,  while  they  were  looking  at  a  libellous 
caricature,  were  admissible  in  evidence  to  show  whom  the  figures 
were  intended  to  represent. 

But  if  the  libel  does  not  on  the  face  of  it  refer  to  the  plaintiff,  and 
there  is  nothing  to  connect  the  plaintiff  with  it,  judgment  will  be 
entered  for  the  defendant.  {Fournet  v.  Pearson,  Limited,  (1897) 
14  Times  L.  E.  82.) 
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Proof  that  the  Words  were  spoken  of  the  Plaintiff  in  the  way  of 

his  Office^  Profession,  or  Trade. 

It  is  not  enough  for  the  plaintiff  to  prove  his  special  character, 
and  that  the  words  refer  to  himself ;  he  must  further  prove  that 
the  words  refer  to  himself  in  that  special  character,  if  they  be  not 
otherwise  actionable.  It  is  a  question  for  the  jury  whether  the 
words  were  spoken  of  the  plaintiff  in  the  way  of  his  office,  profession, 
or  trade.  It  is  by  no  means  necessary  that  the  defendant  should 
expressly  name  the  plaintiff's  office  or  trade  at  the  time  he  spoke, 
if  his  words  must  necessarily  affect  the  plaintiff's  credit  and  reputa- 
tion therein.  (Jones  v.  Littler,  7  M.  &  W.  423 ;  10  L.  J.  Ex.  171. 
See  a7ite,  p.  51.)  But  often  words  may  be  spoken  of  a  professional 
man  which,  though  defamatory,  in  no  way  affect  him  in  his  profes- 
sion, e.g.,  an  imputation  that  an  attorney  had  been  horsewhipped 
{Doyley  v.  Roberts,  SBing.  N.  C.  835),  or  that  a  physician  had  com- 
mitted adultery.  {Ayre  v.  Craven,  2  A.  &  E.  2  ;  ante,  p.  61.)  But 
any  imputation  on  the  solvency  of  a  trader,  any  suggestion  that  he 
had  been  bankrupt  years  ago,  is  clearly  a  reflection  on  him  in  the 
way  of  his  trade.     (Aiite,  pp.  29,  62.) 

Evidence  of  Malice. 

The  judge  must  decide  whether  the  occasion  is  or  is  not  privileged, 
and  also  whether  such  privilege  is  absolute  or  qualified.  If  he 
decide  that  the  occasion  was  one  of  absolute  privilege,  the  defendant 
is  entitled  to  judgment,  however  maliciously  and  treacherously  he 
may  have  acted.  If,  however,  the  privilege  was  only  qualified,  the 
ofitLs  lies  on  the  plaintiff  of  proving  actual  malice.  This  he  may  do 
either  by  extrinsic  evidence  of  personal  ill-feeling  (ayiie,pp.  326 — 329), 
or  by  intnnsic  evidence,  such  as  the  exaggerated  language  of  the 
libel,  the  mode  and  extent  of  publication,  and  other  matters  in  excess 
of  the  privilege.  {Ante,  pp.  330 — 337.)  Any  other  words  written 
or  spoken  by  the  defendant  of  the  plaintiff,  and  indeed  all  previous 
transactions  or  communications  between  the  parties,  are  evidence 
on  this  issue.  Even  if  both  parties  were  to  blame  in  such  previous 
transactions,  still  if  they  left  in  the  defendant's  mind  a  feeling  of 
resentment  or  injured  innocence,  this  may  be  used  by  the  plaintiff 
as  some  evidence  of  malice.  The  defendant  should  therefore  be 
careful  how  far  he  cross-examines  to  such  matters  with  a  view  to 
showing  provocation. 

Placing  a  plea  of  justification  on  the  record  is  no  evidence  of 
malice.     {Wilson  v.  Robinson,  7  Q.  B.  68;  14  L.  J.  Q.  B.  196;  9 
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Jur.  726 ;  Caulfield  v.  nTiitworth,  16  W.  E.  986 ;  18  L.  T.  627.) 
But  groondlessly  persisting  in  it  may  be.  {Warwick  v.  Faulkes,  12 
M.  &  W.  608.)  Care  mast  be  taken  in  citing  Simpson  v.  Robinson 
(12  Q.  B.  611),  to  refer  to  the  judgments  of  the  Court ;  as  the  head- 
note  is  declared  by  Willes,  J.,  in  Caulfield  v.  Whitworth,  to  be 
misleading.  That  the  words  are,  in  fact,  untrue  is  no  evidence  of 
malice  (ante,  p.  828) ;  the  falsity  of  the  words  is  indeed  always 
presumed  in  the  plaintiff's  favour.  Proof  that  the  defendant  at 
the  time  of  publication  knew  that  what  he  was  saying  or  writing 
was  false,  is  proof  positive  of  malice.  Hence  the  plaintiff  cannot,  as 
a  rule,  give  any  evidence  of  his  own  good  character.  But  where  the 
parties  have  been  living  in  the  same  house  for  a  long  time,  as  master 
and  servant,  and  the  master  must  have  known  the  true  character  of 
his  servant,  and  yet  has  given  a  false  one,  there  the  plaintiff  is 
allowed  to  give  general  evidence  of  his  good  character,  and  to  call 
other  servants  of  the  defendant  to  show  that  no  complaints  of  mis- 
conduct were  made  against  the  plaintiff  whilst  he  was  in  defendant's 
service ;  for  such  evidence  tends  to  show  that  the  defendant,  at  the 
time  he  gave  plaintiff  a  bad  character,  knew  that  what  he  wa^ 
writing  was  untrue.  (Fountain  v.  Boodle,  8  Q.  B.  6 ;  2  G.  &  D. 
455 ;  Rogers  v.  St.  Gervas  Clifton,  8  B.  &  P.  587,  ante,  p.  839.)  But 
in  any  other  case,  if  no  justification  be  pleaded,  and  yet  the  plaintiff's 
counsel  gives  evidence  of  the  falsity  of  the  libel,  this  will,  in  strictness, 
let  in  evidence  on  the  other  side  of  the  truth  of  the  statement.  (Per 
Lord  EUenborough  in  Brown  v.  Croome,  2  Stark.  298,  299.) 

Rebutting  Justification. 

The  plaintiff  may  object  at  the  trial  that  a  plea  of  justification 
is  insufficient,  or  that  the  particulars  delivered  under  it  do  not 
justify  the  charge  made,  whether  such  objection  has  been  taken  on 
the  pleadings  or  no.  The  plaintiff's  counsel  may,  if  he  chooses,  in 
the  first  instance  rebut  the  justification ;  or  he  may  leave  such  proof 
till  the  reply,  when  he  will  know  the  strength  of  defendant's  case. 
(See  Maclaren  d  Sons  v.  Davis  and  another,  (1890)  6  Times  L.  E. 
878.)  But  he  cannot,  in  the  absence  of  special  circumstances,  call 
some  evidence  to  rebut  the  justification  in  the  first  instance,  and 
more  afterwards,  thus  dividing  his  proof.  (Broivne  v.  Murray, 
E.  &  M.  254.) 

Evidence  of  Damage. 

The  plaintiff  need  give  no  evidence  of  any  actual  damage 
where  the  words  are  actionable  per  se ;  he  can  nevertheless  recover 
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Bubstantial  damages.  {Tripp  v.  Tliomas,  8  B.  &  G.  427 ;  1  G.  (b  P. 
477 ;  Ingram  v.  Lawson,  6  Bing.  N.  G.  212.)  But  if  the  plaintiff  has 
suffered  any  special  damage,  this  should  be  pleaded  and  proved.  It 
cannot  be  proved  unless  it  has  been  pleaded.  (Bluck  v.  Louering, 
(1885)  1  Times  L.  B.  497.)  As  to  what  constitutes  special  damage, 
see  ante,  pp.  858 — 869.  As  to  what  damage  is  too  remote,  see  ante, 
pp.  881—892. 

Where  the  plaintiff  relies  on  the  loss  of  particular  customers,  or 
on  loss  of  hospitality,  as  special  damage,  he  must  call  the  individual 
customers  and  friends  to  state  why  they  have  ceased  to  deal  at  his 
shop,  or  to  entertain  him.  {Ante,  p.  859.)  It  is  true  that  in  Skinner  <t 
Co.  V.  Shew  dk  Co.,  (1894)  2  Gh.  581 ;  68  L.  J.  Gh.  826,  North,  J., 
accepted  a  letter  from  the  solicitor  of  the  intending  customer  as 
evidence  of  the  reasons  why  the  negotiations  were  broken  off.  But 
there  were  special  circumstances  in  that  case.  (See  (1894)  2  Gh. 
pp.  595,  596.)  In  an  ordinary  action  at  Nisi  Frius,  no  such  letter 
would  be  received.  (See  Clarke  v.  Morgan,  88  L.  T.  at  p.  855.)  Such 
witnesses  cannot,  however,  be  called  unless  their  names  have  been 
set  out  in  the  Statement  of  Glaim  or  the  particulars.  It  must  also 
be  proved  that  they  heard  of  the  charge  against  the  plaintiff  from  the 
defendant's  own  lips.  It  will  not  be  suf&cient  to  prove  that  they 
heard  a  rumour,  and  that  the  defendant  set  such  a  rumour  afloat.  (See 
ante,  p.  881 ;  Dixon  v.  Smith,  5  H.  &  N.  450 ;  29  L.  J.  Ex.  125  ; 
Bateman  v.  Lyall,  7  G.  B.  N.  S.  688.) 

The  plaintiff  may  also  call  evidence  in  aggravation  of  damages. 
The  matter  most  commonly  urged  in  aggravation  of  damages  is  that 
the  defendant  was  actuated  by  malice.  (See  ante,  pp.  865 — 868.) 
Where  an  action  is  brought  against  one  defendant  only,  evidence  of 
malice  in  some  third  person,  who  might  have  been  joined  as  a 
defendant,  is  not  admissible  against  the  person  sued.  {Ante,  p.  822.) 
It  has  been  contended,  therefore,  that  where  two  or  more  persons 
are  joined  as  defendants  in  respect  of  a  joint  publication,  the 
plaintiff  may  not  give  evidence  of  malice  in  one  to  aggravate  the 
damages  against  all.  There  can  only  be  one  judgment  in  such  an 
action,  a  judgment  for  the  same  amount  against  all  the  defendants. 
{Dawson  v.  M'CleUand,  (1899)  2  Ir.  B.  486.)  Each  defendant  is, 
no  doubt,  liable  for  all  the  damage  which  the  plaintiff  has  actually 
sustained  in  consequence  of  the  joint  publication.  But  should 
evidence  of  malicious  acts  committed  by  A.,  to  which  B.  and  G.  were 
not  parties,  be  given  in  an  action  brought  against  A.,  B.  and  G.  as 
joint  tort-feasors  ?  Andrews,  J.,  in  Dawson  v.  M'CleUand  {ib.  at 
p.  490)   seems  to  have  been  of  opinion  that  such  evidence  was 
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inadmissible.     (And  see  Mayne  on  Damages,  7th  ed.  505.)     But 
such  is  not  at  present  the  practice  in  England. 

If  the  defendant  has  paid  money  into  Goart  this  fact  should  not 
be  mentioned  in  the  hearing  of  the  Jury  before  verdict.  (Order 
XXII.  r.  22  ;  and  see  ante,  p.  594.) 

Provinees  of  Judge  and  Jury. 

In  actions  of  libel  and  slander  it  is  most  important  to  distingaish 
the  respective  provinces  of  judge  and  jury.  In  some  circumstances  it 
is  the  right,  and  indeed  the  duty,  of  the  judge  (Turner  v.  Bowley  d 
Son,  (1896)  12  Times  L.  R.  402)  to  withdraw  the  case  from  the  jury 
and  to  direct  judgment  to  be  entered  for  the  defendant.*  This 
should  be  done  in  the  following  cases: — 

(i)  If  there  is  no  evidence  that  the  defendant  published  the 
words. 

(ii)  If  there  is  no  evidence  that  the  words  refer  to  the  plaintiff. 
(Faurnet  v.  Pearson,  Limited,  (1897)  14  Times  L.  R.  82.) 

(iii)  If  the  words  proved  are  not  actionable  per  se,  and  either 
there  is  no  evidence  of  any  special  damage,  or  if  the  special 
damage  is  in  law  too  remote.  (Speake  v.  Hughes,  (1904) 
1  K.  B.  138;  73  L.  J.  K.  B.  172 ;  89  L.  T.  576.) 

(iv)  If  the  plaintiff's  claim  is  barred  by  a  Statute  of  Limitation, 
which  the  defendant  has  pleaded.     (See  ante,  p.  567.) 

(v)  If  the  words  are  actionable  by  reason  only  of  being  spoken 
of  the  plaintiff  in  the  way  of  his  office,  profession »  or 
trade,  and  there  is  no  evidence  that  the  words  were  so 
spoken,  or  that  the  plaintiff  held  such  office  or  carried  on 
such  profession  or  trade  at  the  time  of  publication.  (See 
ante,  p.  623.) 

(vi)  If  the  words  are  not  actionable  in  their  natural  and  primary 
signification,  and  there  is  no  innuendo ;  or  if  the  innuendo 
puts  upon  the  words  a  meaning  that  they  cannot  possibly 
bear  or  is  not  actionable.  {Cooney  v.  Edeveain,  (1897)  14 
Times  L.  R.  34 ;  Dauncey  v.  HoUoway,  (1901)  2  K.  B.  441 ; 
70  L.  J.  K.  B.  695 ;  49  W.  R.  546  ;  84  L.  T.  649.) 

(vii)  If  the  occasion  of  publication  was  one  of  absolute 
privilege. 

*  There  is  no  longer  such  a  thing  as  a  common  law  nonsuit  {Fox  y.  Star 
Newspaper  Co.,  (1900)  A.  C.  19;  69  L.  J.  Q.  B.  117;  48  W.  E.  321;  81  L.  T. 
562);  but  the  term  *<  nonsuit"  is  still  sometimes  used  by  learned  judges  to 
denote  the  action  of  the  judge,  when  he  withdraws  the  case  from  the  jury  or 
directs  judgment  to  be  entered  for  the  defendant  in  spite  of  their  verdict. 
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(viii)  If  the  occasion  is  clearly  or  admittedly  one  of  qaalifled  privi- 
lege, and  there  is  no  evidence,  or  not  more  than  a  scintilla 
of  evidence,  of  malice  to  go  to  the  jury.     {Cooke  v.  Wildes, 
5  E.  it  B.  828 ;  24  L.  J.  Q.  B.  867,  ante,  p.  824 ;  Tu77ier  v. 
Boivley  dk  Son,  (1896)  12  Times  L.  R.  402.) 
(ix)  Where  the  words  are  clearly  or  admittedly  a  comment  on  a 
matter  of  public  interest  and  are  not  reasonably  capable 
of  being  interpreted  as  an  unfair  comment.      {McQuire  v. 
Western  Morning  News  Co.,  (1908)  2  K.  B.  100 ;  72  L.  J. 
K.  B.  612;  51  W.  R.  689 ;  88  L.  T.  757.) 
The  judge  cannot  withdraw  the  case  from  the  jury  upon  the 
opening  statement  of  facts  made  by  the  plaintiff's  counsel,  without 
the  consent  of  such  counsel     {Fletcher  v.  L.  dt  N.  W.  By.  Co., 
(1892)  1  Q.  B.  122 ;  61  L.  J.  Q.  B.  24 ;  40  W.  R.  182 ;  65  L.  T. 
605) ;  except,  perhaps,  where  no  evidence  that  the  plaintiff  intends 
to  call  would  cure  the  defect  in  the  plaintiff's  case  as  so  opened. 
(See  Speake  v.  Hughes,  (1904)  1  K.  B.  188 ;  73  L.  J.  K.  B.  172 ;  89 
L.  T.  576.) 

The  jury  has  no  right  to  interpose  and  stop  the  case  by  finding  in 
favour  of  one  party  until  they  have  heard  all  the  evidence  tendered 
by  the  other  party  and  the  speech  of  his  counsel. 

The  proper  time  for  the  defendant's  counsel  to  submit  that  there 
is  no  case  to  go  to  the  jury  is  at  the  close  of  the  plaintiff's  case. 
Some  judges,  however,  decline  to  allow  the  question  to  be  argued  at 
this  stage  of  the  action,  unless  the  defendant's  counsel  at  once 
announces  that  he  intends  to  call  no  witnesses.  Where  the  facts, 
to  which  the  law  has  to  be  applied,  are  in  dispute,  it  is  generally 
best  to  discuss  the  law  of  the  case  after  all  the  evidence  on  both 
sides  has  been  given.  {Hope  v.  F Anson  and  Weatherby,  (1901)  18 
Times  L.  R.  201.)  Moreover,  the  judge  has  power  to  call  and 
examine  a  witness  who  has  not  been  called  by  either  party.  If  he 
does  so,  neither  party  has  a  right  to  cross-examine  that  witness 
without  the  leave  of  the  judge,  but  such  leave  will  always  be 
granted  if  the  evidence  of  the  witness  called  by  the  judge  is  adverse 
to  either  party.  {Coulson  v.  Disborough,  (1894)  2  Q.  B.  816;  42 
W.  R.  449 ;  70  L.  T.  617.) 

The  question  whether  the  words  complained  of  are  capable  of  a 
defamatory  meaning  is  for  the  judge.  Whether  the  words  in  fact 
conveyed  a  defamatory  meaning  is  a  question  for  the  jury.  (See 
Chapter  Y.,  ante,  p.  104.)  '*  Libel  or  no  libel  is,  of  all  questions, 
peculiarly  one  for  a  jury."  (Per  Coleridge,  C.J.,  in  Saxby  v. 
Easterbrook,  8  C.  P.  D.  at  p.  842.)    If  the  words  are  reasonably 
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BUBceptible  of  two  constructions,  the  one  an  innocent,  the  other  a 
libelloos  construction,  it  is  a  question  for  the  jury  which  is  the 
proper  one.  (Jenner  and  another  v.  A^Becketty  L.  B.  7  Q.  B.  11 ;  41 
L.  J.  Q.  B.  14 ;  20  W.  E.  181 ;  25  L.  T.  464.)  If  the  words  are 
capable  of  being  either  a  defamatory  libel  on  a  person,  or  merely  a 
disparagement  of  goods,  it  is  a  question  for  the  jury  in  which  sense 
the  words  were  understood.  (Linotype  Co.y  Limited  v.  British 
Empire,  dtc,  Co.,  (1899)  81  L.  T.  881;  15  Times  L.  B.  624.) 

If  the  words,  though  primarily  not  actionable,  are  yet  reasonably 
susceptible  of  a  defamatory  meaning,  which  is  set  out  in   an 
innuendo  in  the  Statement  of  Claim,  the  judge  should  not  stop  the 
case ;  if  he  does  so,  the  Court  of  Appeal  will  order  a  new  trial. 
(Hart  and  another  v.  WaU,  2  C.  P.  D.  146 ;  46  L.  J.  C.  P.  227  ;  25 
W.  B.  878 ;  Ritchie  <t  Co.y. Sexton,  64  L.  T.  210;  Beamishv.  Dairy 
Supply  Co.,  Limited,  (1897)  18  Times  L.  B.  484.)     "  It  is  only  when 
the  judge  is  satisfied  that  the  publication  cannot  be  a  libel,  and  that, 
if  it  is  found  by  the  jury  to  be  such,  their  verdict  will  be  set  aside, 
that  he  is  justified  in  withdrawing  the  question  from  their  cogni- 
sance."    (Per  Kelly,  C.B.,  in  Cox  v.  Lee,  L.  B.  4  Ex.  at  p.  288 ;  per 
Field,  J.,  in  O'Brien  v.  Marquis  of  Salisbury,  (1889)  6  Times  L.  B.  at 
pp.  186,  187.)     ''  If  the  document  was  capable  of  being  a  libel,  no 
judge  in  the  kingdom  could  nonsuit  the  plaintiff."      (Per  A.  L. 
Smith,  L.J.,  in  Cooney  y.Edeveain,  (1897)  14  Times  L.  B.  84.)    But 
where  the  words  on  the  face  of  them  are  not  actionable  in  them- 
selves, and  also  are  not  reasonably  capable  of  the  defamatory  meaning 
alleged  in  the  innuendo,  there  the  judge  should  direct  judgment  to 
be  entered  for  the  defendant  (Hunt  v.  Ooodlake,  48  L.  J.  C.  P.  54 ; 
29  L.  T.  472 ;   Mulligan  v.  Cole  and  others,  L.  B.  10  Q.  B.  549 ; 
44  L.  J.  Q.  B.  158) ;  unless,  indeed,  it  be  alleged  that  there  are  some 
facts,  known  both  to  the  defendant  and  to  those  whom  he  addressed, 
which  would  lead  the  latter  to  put  upon  the  words  the  secondary 
meaning  ascribed  to  them  by  the  innuendo.    If  this  be  alleged,  the 
learned  judge  must  first  consider  whether  it  is  reasonably  con- 
ceivable that  the  existence  of  the  facts  alleged  would  induce  those 
addressed  to  put  that  meaning  on  the  words ;  if  it  is  not  reasonably 
conceivable,  he  should  stop  the  case.    Next,  he  should  consider 
whether  there  is  any  evidence  to  go  to  the  jury  of  such  facts.    If 
there  is  no  such  evidence,  he  should  stop  the  case.    But  if  it  be 
reasonably  conceivable  that  the  facts  alleged  would  induce  those  who 
heard  or  read  the  words  to  put  that  meaning  on  them,  and  there  is 
evidence  to  go  to  the  jury  of  such  facts,  then  the  judge  must  leave 
the  question  to  the  jury,  and  they  must  decide  in  what  meaning  the 
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words  were  in  fact  understood.  {Capital  and  Counties  Bank  v. 
Henty  db  Sons,  (C.  A.)  5  C.  P.  D.  514 ;  49  L.  J.  C.  P.  830 ;  (H.  L.) 
7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  282.) 

If  privilege  has  been  pleaded,  the  facts  on  which  the  claim  of 
privilege  is  based  must  be  proved  before  the  judge  can  rule  whether 
the  occasion  is  privileged  or  not.  If  at  the  conclusion  of  the 
plaintiff's  case  facts  sufficient  to  support  the  plea  of  privilege  have 
been  clearly  established  and  no  evidence  of  malice  has  been  given, 
the  judge  should  enter  judgment  for  the  defendant  and  not  let  the 
case  go  to  the  jury.  {Turner  v.  BoivUy  <k  Son,  (1896)  12  Times 
L.  R.  402.)  Where,  however,  the  question  of  privilege  involves 
matters  of  fact  which  are  disputed,  it  will  be  for  the  jury  to  find  the 
facts,  and  for  the  judge  subsequently  to  decide  whether  on  the  facts 
so  found  the  occasion  is  privileged.  {Beatson  v.  Skene,  5  H.  &  N. 
888 ;  29  L.  J.  Ex.  480 ;  6  Jur.  N.  S.  780 ;  2  L.  T.  878  ;  Stace  v. 
Gnjith,  L.  R.  2  P.  C.  420;  6  Moore,  P.  C.  C.  N.  S.  18;  20  L.  T. 
197  ;  Hope  v.  F Anson  and  Weatherby,  (1901)  18  Times  L.  R.  201.) 
For  the  judge  is  not  bound  to  rule  whether  the  occasion  is 
privileged  or  not  till  after  the  defendant  has  called  all  his 
witnesses.  (Per  Cockburn,  C.J.,  in  Hancock  v.  Cmc,  2  F.  it  P. 
at  p.  715.) 

The  question  of  malice  or  no  malice  is  always  one  for  the  jury, 
but  it  is  for  the  judge  to  say  whether  there  is  any  evidence  of 
malice  to  go  to  the  jury.  If  there  is  not  any  such  evidence,  or  not 
more  than  a  scintilla  of  such  evidence,  the  judge  should  direct 
judgment  to  be  entered  for  the  defendant.  If  the  evidence  adduced 
to  prove  malice  is  equally  consistent  with  either  the  existence  or  the 
non-existence  of  malice,  the  judge  should  stop  the  case;  for  there 
is  nothing  to  rebut  the  presumption  which  the  privileged  occasion 
has  raised  in  the  defendant's  favour.  {Somerville  v.  Hatvkins,  10 
C.  B.  588 ;  20  L.  J.  C.  P.  181 ;  15  Jur.  450 ;  Harris  v.  Tlwmpson, 
18  C.  B.  888 ;  Taylor  v.  Hawkins,  16  Q.  B.  808 ;  20  L.  J.  Q.  B.  818 ; 
15  Jur.  746.     See  ante.  Chapter  XII.,  p.  819.) 

If  the  defendant  relies  on  the  defence  of  fair  comment,  the  judge 
must  decide  whether  the  matters  commented  on  are  matters  of 
public  interest.  {Dakhyl  v.  Labouchere,  Times,  July  29th,  1904.)  It 
will  then  be  for  the  jury  to  find  whether  the  words  are  a  fair 
comment.     (See  Chapter  VIII.,  ante,  p.  184.) 

The  judge  at  the  trial  has  full  power  to  amend  any  defect  or  error 
in  any  pleading  or  proceeding  on  such  terms  as  may  seem  just 
(Order  XXYIII.  rr.  1,  6,  12),  and  to  add,  or  strike  out,  or  substitute, 
a  plaintiff  or  defendant.     (Order  XYI.  r.  12.) 

O.L.S.  T    T 
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Evidence  for  the  Defendant. 

When  the  plaintiff's  case  has  been  closed,  if  the  defendant 
elects  to  call  no  evidence,  and  has  put  in  no  documents,  the  plain- 
tiff's counsel  must  proceed  at  once  to  sum  up  his  case  and  the 
defendant's  counsel  has  the  last  word  to  the  jury.  But  if  the 
defendant  intends  to  call  evidence  he  must  open  his  case  at  once, 
call  his  witnesses, and  then  sum  up,  and  the  plaintiff's  counsel  will 
have  the  general  reply.  If  there  are  two  defendants,  of  whom  one 
calls  evidence  material  to  the  defence  of  both,  and  the  other  calls 
no  evidence  at  all,  the  latter  has  apparently  a  right  of  reply  after 
the  plaintiff's  counsel  has  addressed  the  jury.  {Ef/land  y.  Jackson 
and  Brodie,  (1902)  18  Times  L.  E.  574.) 

The  defendant,  as  we  have  seen,  is  entitled  to  have  the  whole  libel 
read,  or  the  whole  of  the  conversation  in  which  the  slander  was 
uttered,  detailed  in  evidence.  If  the  alleged  libel  refers  to  any 
other  document,  the  defendant  is  also  entitled  to  have  that  other 
document  read,  as  part  of  the  plaintiff's  case.  {Weaver  v.  Lloyd, 
1  C.  &  P.  296 ;  Thornton  v.  Stephen,  2  M.  &  Eob.  45 ;  Hedley  v. 
Barlow  and  another,  4  P.  &  F.  227.)  So  where  the  action  is  brought 
for  a  criticism  on  the  plaintiff's  book,  no  imputation  being  cast  on 
him  personally,  it  was  held  that  the  plaintiff  ought  to  put  in  the 
book  criticised  as  part  of  his  own  case.  (Strauss  v.  Francis,  4 
F.  &  F.  989,  1107.)  This  may  save  the  defendant  from  the  neces- 
sity of  giving  any  evidence.  But  where  a  paragraph  in  a  subse- 
quent number  of  a  newspaper  is  given  in  evidence  by  the  plaintiff 
to  show  malice,  the  rest  of  the  newspaper  is  no  part  of  plaintiff's 
case,  unless  it  refers  to  the  special  paragraph  put  in.  The 
defendant  is,  therefore,  not  entitled  to  have  other  passages  in 
that  newspaper  read.  {Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J. 
Ex.  227.) 

When  the  defendant's  counsel  prefers  not  to  call  any  witnesses,  so 
as  to  secure  the  last  word  with  the  jury,  he  must  rely  on  the  cross- 
examination  of  the  plaintiff's  witnesses.  These  may  be  cross- 
examined  not  only  as  to  the  facts  of  the  case,  but  also  to  *'  credit ; " 
that  is,  as  to  matters  not  material  to  the  issue,  with  a  view  of 
shaking  their  whole  testimony.  But  in  order  to  prevent  the  case 
from  thus  branching  out  into  all  manner  of  irrelevant  issues,  it  is 
wisely  provided  that  on  such  matters  the  defendant  must  take  the 
witness's  answer :  he  cannot  call  any  evidence  to  contradict  it.  There 
is  one  exception*  By  sect.  24  of  the  Common  Law  Procedure  Act, 
1854,  if  a  witness  in  any  cause  be  questioned  as  to  whether  he  has 
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been  convicted  of  any  felony  or  misdemeanour,  and  if  he  either  denies 
the  fact,  or  refuses  to  answer,  the  opposite  party  may  prove  such 
conviction,  however  irrelevant  the  fact  of  such  conviction  may  be  to 
the  matter  in  issue  in  the  cause.  {Ward  v.  Sinjield,  49  L.  J.  G.  P. 
696 ;  43  L.  T.  258.)  The  right  method  of  proving  a  conviction  for 
felony  or  misdemeanour  at  the  Assizes  or  Quarter  Sessions,  either 
for  this  purpose  or  as  evidence  under  a  plea  of  justification,  is  by  a 
certificate  under  sect.  25  of  the  Common  Law  Procedure  Act,  1854.  A 
conviction  at  Petty  Sessions  must  be  proved  by  a  certificate  under 
sect.  18  of  the  Prevention  of  Crimes  Act,  1871  (84  &  85  Vict.  c.  112). 

The  defendant  must  be  careful,  however,  not  to  increase,  by  such 
cross-examination  the  amount  of  damages  that  may  be  given  against 
him.  Thus,  where  the  libel  consisted  of  comments  in  a  newspaper 
on  a  criminal  trial,  in  which  the  plaintiff  was  acquitted,  and  the 
defendant's  counsel,  although  no  justification  had  been  pleaded, 
put  to  the  plaintiff  a  series  of  questions  tending  to  sliow  that  he 
really  had  been  guilty  of  the  crime  with  which  he  was  charged, 
such  a  course  of  cross-examination  was  held  a  serious  aggravation 
of  the  libel.  (Risk  AUah  Bey  v.  Whitehurst,  18  L.  T.  615.)  Note, 
however,  that  Order  XXXVI.  r.  87,  in  no  way  restricts  cross- 
examination  ;  it  is  confined  to  evidence  called  by  the  defendant 
in  chief. 

Where  the  words  are  actionable  only  because  they  were  spoken  of 
the  plaintiff  in  the  way  of  his  trade,  the  defendant  may  show  that 
such  trade  is  illegal  (Hunt  v.  Bell,  1  Bing.  1),  if  he  has  pleaded 
such  defence ;  and  it  is  no  objection  to  such  evidence  that  it  also- 
indirectly  proves  the  truth  of  the  defendant's  words.  {Manning  v. 
Clement,  7  Bing.  862,  868;  5  M.  &  P.  211.) 

The  defendant  may  also  give  evidence  of  antecedent  conversa- 
tions and  transactions  or  other  circumstances  well  known  to  the 
bystanders,  which  show  that  the  words  were  not  used  in  their 
ordinary  signification.  Thus,  they  may  have  been  uttered  in  joke ; 
or  the  preceding  part  of  the  conversation  may  limit  or  qualify  the 
words  sued  on.  But  the  defendant  cannot  give  in  evidence  some 
particular  transaction  which  he  says  he  had  in  his  mind  at  the  time 
he  spoke,  but  to  which  he  did  not  expressly  refer,  and  which 
was  unknown  to  the  person  addressed.  {Hankinson  v.  Bilhy,  16 
M.  &  W.  442 ;  2  C.  &  K.  440 ;  Martin  v.  Loei,  2  F.  &  P.  654  ; 
ante,  pp.  104 — 106.)  For  the  question  which  the  jury  have  to 
determine  is  not,  ''What  did  the  defendant  intend?  "  but  ''  What 
would  a  reasonable  person  have  inferred  from  the  language  used  ?  " 
So,  too,  where  a  libel  is  unambiguous  in  itself,  and  does  not  refer 
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to  any  other  document,  the  defendant  cannot  use  any  other  docu- 
ment for  the  purpose  of  explaining  away  the  natural  meaning  of 

the  libel. 

The  defendant's  counsel  may  also  urge  that  the  occasion  of 
publication  was  privileged.    If  the  facts  necessary  to  raise  this 
defence  are  not  already  in  evidence,  he  must  call  witnesses  to  prove 
them.     Thus»  it  is  often  necessary  to  put  the  defendant  himself  in 
the  box  to  state  the  facts  as  they  were  presented  to  him  at  the  date 
of  publication,  the  information  which  he  received  and  on  which  he 
acted,  and  all  surrounding  circumstances.    He  will  also  state  that 
he  acted  bond  fide,  and  under  a  sense  of  duty.    But  there  is  danger 
in  calling  the  defendant  in  such  a  case  :  he  will  be  severely  cross- 
examined,  and  may  let  slip  some  observation  which  will  be  seized 
upon  as  evidence  of  malice.    It  is  better,  if  possible,  by  denying  the 
fact  of  publication,  to  compel  the  plaintiff  to  call  those  to  whom  the 
defendant  wrote  or  spoke,  and  to  elicit  from  them,  in  cross-examina- 
tion, circumstances  which  show  that  the  occasion  was  privileged. 
Statements  made  to  the  defendant  behind  the  plaintiff's  back,  and 
acts  to  which  the  plaintiff  was  no  party,  are  admissible  in  evidence 
on  this  issue  to  show  the  state  of  the  defendant's  mind  at  the 
moment  when  he  spoke  or  wrote  the  words.     {Cockayne  v.  Hodg- 
kisson,  5  G.  &  P.  648.) 

So  where  the  defence  is  that  the  libel  complained  of  is  a  bond  fide 
comment  on  certain  facts,  the  defendant  must  prove  those  facts, 
unless  the  plaintiff  will  admit  them,  or  unless  they  are  well  known 
historical  facts  of  which  the  Court  will  take  judicial  notice.  The 
judge  must  then  decide  whether  such  facts  are  matters  of  public 
interest ;  if  he  holds  that  they  are,  it  will  be  for  the  plaintiff  to  show 
that  the  comment  on  them  is  unfair.  {Dakhyl  v.  Lctbotvchere,  Times, 
July  29th,  1904.) 

The  defendant  may  also  prove  a  justification.  The  attempt,  if 
unsuccessful,  will  aggravate  the  damages.  Strict  proof  must  be 
given  that  the  whole  charge  made  is  true  in  every  particular.  Books 
are  no  evidence  of  the  facts  stated  in  them.  (Darby  v.  Ouseley, 
1  H.  &  N.  1 ;  25  L.  J.  Ex.  227 ;  2  Jur.  N.  S.  497 ;  CoUiei^v.  Simpson, 
5  G.  &  P.  73.)  Sometimes  a  libel  contains  two  or  more  distinct  and 
severable  charges  against  the  plaintiff;  if  so,  it  will  tend  in  mitiga- 
tion if  the  defendant  can  prove  any  one  of  such  charges  true  (see 
ante,  p.  868) ;  but  all  of  them  must  be  proved  true  to  entitle  him 
to  a  verdict.  Where,  however,  a  libel  conveys  a  general  charge,  and 
several  specific  instances  are  given  (as  they  must  be)  in  the  plea  or 
in  the  particulars  as  evidence  of  such  general  charge,  then  it  is 
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enough  for  the  defendant  to  prove  any  two  or  three  of  these  specific 
instances  which  will  justify  the  libel ;  he  is  not  bound  to  prove  the 
whole  of  his  particulars.  (Per  Gockburn,  G.J.,  in  R.  pros.  Lamln'i 
V.  Labouchere,  14  Cox,  G.  G.  419.)  If  the  charge  made  against  the 
plaintiff  is  that  he  was  coni'icted  of  an  offence,  then  such  conviction 
may  be  proved  in  the  manner  stated,  ante,  p.  643.  (See  Alexander 
v.  N.  E.  Rij.  Co.,  6  B.  i&  S.  340  ;  34  L.  J.  Q.  B.  152 ;  13  W.  R.  651 ; 
Gwynn  v.  S.  E.  Ry.  Co.,  18  L.  T.  788.)  If,  however,  the  imputa- 
tion is  that  the  plaintiff  has  committed  a  crime,  then  the  charge 
must  be  proved  as  strictly  as  on  an  indictment  for  the  same  offence. 
And  here,  the  fact  that  the  plaintiff  had  been  previously  tried  and 
acquitted,  or  convicted,  is  irrelevant ;  and  the  record  of  the  criminal 
trial  is  not  admissible  in  evidence  either  way,  for  the  parties  are  not 
the  same.  (Justice  v.  Gosling  and  others,  12  G.  B.  89 ;  21  L.  J.  G.  P. 
94 ;  England  v.  Bourke,  8  Esp.  80.) 

Where  no  justification  is  pleaded,  the  defendant  can  give  no 
evidence  of  the  truth  of  his  words,  not  even  in  mitigation  of  damages. 
(Smith  V.  Richardson,  Willes,  20.)  But  evidence  admissible  and 
pertinent  under  another  issue  cannot  be  excluded  merely  because  it 
happens  incidentally  to  prove  the  truth  of  the  libel.  (Manning  v. 
Clement,  7  Bing,  862,  368 ;  5  M.  &  P.  211.)  Thus,  if  the  defendant 
has  pleaded  privilege,  he  may  show  that  he  reasonably  and  band 
^fide  believed  in  the  truth  of  the  charge  he  made,  and  it  is  no  objec- 
tion that  the  grounds  of  his  belief  are  so  forcible  as  to  convince 
every  reasonable  man  of  the  plaintiff's  guilt.  (Huson  v.  Dale,  19 
Mich.  17.)  Where  the  plaintiff,  in  order  to  prove  malice,  has  given 
in  evidence  other  words  of  the  defendant  not  set  out  on  the  record, 
the  defendant  may  prove  the  truth  of  such  other  words,  for  he  had 
no  opportunity  of  pleading  a  justification.  (Stuart  v.  Lovell,  2 
Stark.  98;  Warne  v.  Chadwcll,  2  Stark.  457;  CoUison  v.  Ijoder, 
Buller's  N.  P.  10.) 

If  the  present  defendant  is  liable,  the  fact  that  someone  else  is 
also  liable  is,  of  course,  no  defence.  The  plaintiff  may  at  his  option 
sue  one  or  all  in  the  same  or  in  different  actions.  Evidence  to  show 
that  other  actions  have  been  brought  for  the  same  or  similar  libels 
or  slanders  was  formerly  inadmissible  for  every  purpose.  (Ante, 
p,  871.)  But  now,  in  an  action  against  a  newspaper,  such  evidence 
is  admissible  in  reduction  of  damages  by  virtue  of  sect.  6  of  the  Law 
of  Libel  Amendment  Act,  1888  (51  &  52  Vict.  c.  64),  which  enacts 
that  "  at  the  trial  of  an  action  for  a  libel  contained  in  any  news- 
paper the  defendant  shall  be  at  liberty  to  give  in  evidence  in 
mitigation  of  damages  that  the  plaintiff  has  already  recovered  (or 
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has  brought  actions  for)  damages,  or  has  received  or  agreed  to 
receive  compensation  in  respect  of  a  libel  or  libels  to  the  same 
purport  or  effect  as  the  libel  for  which  such  action  has  been  brought." 
That  others  have  previously  published  the  same  charges  against  the 
plaintiff,  and  have  not  been  sued,  is  not  in  any  way  admissible.  It 
is  no  justification  for  the  defendant's  republication;  still  less  is  it 
any  evidence  of  the  truth  of  such  charges.  (72.  v.  Newman^  1  E.  &  B. 
268 ;  22  L.  J.  Q.  B.  166 ;  3  C.  &  K.  252  ;  17  Jur.  617.)  It  is  wholly 
immaterial  that  plaintiff  omitted  to  contradict  or  complain  of  such 
previous  publications.  (R.  v.  Holt,  5  T.  E.  486;  Pankhurst  v. 
Hamilton,  (1886)  2  Times  L.  B.  682  ;  and  per  Maule,  J.,  in  Ingram 
V.  LawBon,  9  C.  &  P.  888.)  If,  however,  the  libel  purports  on  the 
face  of  it  to  be  derived  from  a  certain  newspaper,  the  defendant  may 
prove  in  mitigation  of  damages  that  a  paragraph  to  the  same  effect 
had  appeared  in  that  newspaper.  {Wyatt  v.  Gore,  Holt,  N.  P.  808 ; 
see  also  ante,  p.  869.)  The  defendant  may  not  give  evidence  that 
there  was  a  rumour  current  to  the  same  effect  as  the  words  he  spoke. 
(Ante,  p.  868.)  If  the  defendant  relies  on  sect.  2  of  Lord  Gamp- 
bell's  Act,  he  must,  as  a  rule,  give  some  evidence  to  show  affirma- 
tively that  there  was  no  gross  negligence.  (Per  Wills,  J.,  in  Peters 
and  another  v.  Edivards  and  another,  (1887)  8  Times  L.  B.  428  ;  and 
see  ante,  p.  596.)  General  evidence  of  the  plaintiff's  bad  character 
is  only  admissible  in  reduction  of  damages :  it  is  not  an  answer 
to  the  action.  {Wood  v.  Earl  of  DurJiam,  21  Q.  B.  D.  501;  57 
L.  J.  Q.  B.  547.)  As  to  other  evidence  in  mitigation  of  damages, 
see  ante,  pp.  878 — 881.  "  In  actions  for  libel  or  slander,  in  which 
the  defendant  does  not  by  his  Defence  assert  the  truth  of  the  state- 
ment complained  of,  the  defendant  shall  not  be  entitled  on  the  trial 
to  give  evidence  in  chief,  with  a  view  to  mitigation  of  damages,  as 
to  the  circumstances  under  which  the  libel  or  slander  was  published, 
or  as  to  the  character  of  the  plaintiff,  without  the  leave  of  the  judge, 
unless  seven  days  at  least  before  the  trial  he  furnishes  particulars 
to  the  plaintiff  of  the  matters  as  to  which  he  intends  to  give  evidence." 
(Order  XXXVI.  r.  87.)  As  to  the  effect  and  meaning  of  this  rule, 
see  ante,  p.  877.  It  in  no  way  alters  the  law  laid  down  in  Scott  v. 
Sampson  (8  Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  880),  save  only  that  it 
relieves  the  defendant  from  the  necessity  of  pleading  such  matters 

in  his  Defence. 

Any  point  of  law  which  either  party  desires  to  raise  must 
be  taken  before  verdict;  otherwise  he  will  be  deemed  to  have 
waived  it.  {Graham  dk  Sons  v.  Mayor,  dc,  of  Huddersfield,  (1895) 
12  Times  L.  E.  86.) 
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Withdrawing  a  Juror, 

Actions  of  defamation  are  often  compromised  before  the  judge 
comes  to  sum  up  the  evidence.  A  juror  is  often  withdrawn,  some- 
times at  the  suggestion  of  the  judge.  This  means  that  neither 
party  cares  for  the  case  to  proceed.  If  no  special  terms  are  agreed 
on,  the  effect  of  withdrawing  a  juror  is  that  the  action  is  at  an  end, 
that  no  fresh  action  can  be  brought  on  the  same  libel  or  slander, 
and  that  each  part}'  pays  his  own  costs.  (See  Strmisa  v.  Frauds,  4 
F.  &  F.  989,  1107 ;  15  L.  T.  674;  Moscati  v.  Latvson,  7  C.  it  P. 
85,  n. ;  Norburn  v.  HUliam,  L.  R.  5  C.  P.  129 ;  89  L.  J.  C.  P.  188 ;  18 
W.  R.  602 ;  22  L.  T.  67.)  If  any  other  terms  be  agreed  on,  they 
should  be  indorsed  on  counsel's  briefs,  and  each  indorsement  signed 
by  the  leading  counsel  on  both  sides.  Counsel  has  full  authority 
to  make  such  a  compromise,  unless  expressly  forbidden  to  do  so  by 
the  client  at  the  time  {Strauss  v.  Francig,  L.  R.  1  Q.  B.  879 ;  85 
L.  J.  Q.  B.  183  ;  14  W.  R.  634  ;  14  L.  T.  826  ;  Matthavs  v.  Munster, 
20  Q.  B.  D.  141 ;  57  L.  J.  Q.  B.  49  ;  86  W.  R.  178  ;  57  L.  T.  922 ; 
Neale  v.  Qor don-Lennox,  (1902)  A.  C.  465  ;  71  L.  J.  K.  B.  989 ;  51 
W.  R.  140 ;  87  L.  T.  841),  provided  the  compromise  does  not  include 
or  affect  matters  outside  the  scope  of  the  action.  (Kevipshall  v. 
Holland,  (1895)  14  R.  386.)  The  terms  of  such  a  compromise  will 
be  strictly  enforced,  if  necessary,  by  an  order  of  the  Court. 
{Tardrew  v.  Brook,  5  B.  &  Ad.  880 ;  RUep  v.  Byrne,  lb.  882,  n. 
But  see  Lewis's  v.  Lewis,  45  Ch.  D.  281 ;  59  L.  J.  Ch.  712 ;  89 
W.  R.  75 ;  68  L.  T.  84.)  If  after  such  a  compromise  the  defendant 
reiterates  the  libel,  the  judge  may  give  leave  for  the  action  to 
proceed.  {Thomas  v.  ExeUn-  Flying  Post  Co.,  18  Q.  B.  D.  822 ;  56 
L.  J.  Q.  B.  813;  35  AV.  R,  594;  56  L.  T.  861.) 

Siimming-vp. 

The  judge,  when  all  the  evidence  has  been  placed  before  the 
Court  and  counsel  on  both  sides  have  addressed  the  jury,  sums  up 
the  facts  of  the  case  to  the  jury,  and  directs  them  as  to  the  law. 
(See  sect.  22  of  Judicature  Act,  1875.)  He  must  always  leave  to 
the  jury  the  question  whether  the  words  are  or  are  not  a  libel, 
except,  of  course,  where  it  is  already  admitted  on  the  pleadings 
that  they  are.  {Maclaren  d-  Sons  v.  Davis  and  another,  (1890)  6 
Times  L.  R.  872.)  He  may  tell  the  jury  his  own  view  of  the 
matter  {Darby  v.  Oiiseley,  1  H.  &  N.  at  p.  13) ;  but  he  must  not 
direct  them,  as  a  matter  of  law,  that  the  publication  complained  of 
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18  or  is  not  a  libel.  {Bayli$  v.  Lawrence^  11  A.  &  E.  920 ;  Hearne 
V.  StoweU,  12  A.  &  E.  719;  11  L.  J.  Q.  B.  25;  4  P.  &  D.  696; 
Dakhijl  V.  Labouehere,  Times,  July  29th,  1904.)  The  proper  coarse 
is  for  him  to  define  what  is  a  libel  in  point  of  law  and  to  leave  it  to 
the  jury,  as  men  of  ordinary  intelligence,  to  say  whether  the 
publication  in  question  falls  within  that  definition.  {Parmiter  v» 
Goupland  and  another ,  6  M.  &  W.  105 ;  approved  in  Cox  v.  Lee,  L.  K. 
4  Ex.  284 ;  88  L.  J.  Ex.  219 ;  Grant  v.  Yates,  (1886)  2  Times  L.  R. 
868.)  The  jury  are  bound  to  take  the  judge's  definition  of  a  libel, 
and  find  in  accordance  therewith  (Levi  v.  Milne,  4  Bing.  195 ;  12 
Moore,  418) ;  though  the  question  for  them,  **  Libel  or  no  libel?  " 
is  not  precisely  the  same  as  **  What  is  the  legal  definition  of  an 
actionable  libel  ?  "  (Per  Barry,  J.,  in  Stannm  v.  Finlay,  Jr.  R.  8 
C.  L.  264.)  In  a  proper  case  the  jury  should  also  be  reminded 
that  the  question  for  them  is  not,  ''  Did  the  defendant  intend  to 
injure  the  plaintiff?'*  but,  ''Has  he  in  fact  injured  the  plaintiff's 
reputation  ?  " 

If  the  judge  decides  that  the  occasion  is  privileged,  then  on  the 
issue  of  ''  malice  "  or  ''  no  malice,"  he  should  leave  to  the  jury  the 
question  whether  the  defendant  honestly  believed  his  words  to  be 
true,  not  whether  he  reasonably  believed  them  to  be  true.  (Clark 
V.  Molynenx,  3  Q.  B.  D.  287 ;  47  L.  J.  Q.  B.  280 ;  26  W.  R.  104 ; 
87  L.  T.  694  ;  CoUins  v.  Cooper,  (1902)  19  Times  L.  R.  118.) 

Where  other  libels,  &c.,  have  been  given  in  evidence  to  prove 
malice,  the  judge  should  caution  the  jury  not  to  give  any  damages 
in  respect  of  them.  (Pearson  v.  Lemaitre,  5  M.  &  Gr.  700.)  But 
the  omission  of  the  judge  to  give  such  caution  is  not  a  misdirection. 
(Darby  v.  Onselei/,  1  H.  &  N.  1 ;  25  L.  J.  Ex.  229.) 

Verdict  and  Judgment. 

Last  of  all,  the  jury  consider  their  verdict.  They  must  first 
decide  whether  the  words  are  a  libel  (unless  this  has  been  admitted, 
Maclaren  v.  Davis,  (1890)  6  Times  L.  R.  372).  They  should  look 
at  the  whole  of  the  publication  to  see  whether  it  is  calculated  to 
injure  the  plaintiff's  character,  not  study  detached  and  isolated 
sentences.  The  conclusion  may  modify  the  commencement,  and 
if  so,  *'  the  bane  and  antidote  must  be  taken  together."  (Per 
Alderson,  B.,  in  Cliahners  v.  Payne,  2  C.  M.  (k  R.  159 ;  see  also 
Hunt  V.  Algar  and  others,  6  C.  &  P.  245 ;  -R.  v.  Lambert  and  Perry, 
2  Camp.  898.)     And  see  ante,  p.  23. 

Where  the  words  are  actionable  j>e7*  se,  the  amount  of  damages  is 
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entirely  a  matter  for  the  jury.  They  are  not  confined  to  the  pecu- 
niary loss  actaally  sastained  by  the  plaintiff.  (Ante,  p.  348.)  They 
may  consider  the  libel  itself,  the  mode  and  extent  of  publication, 
and  the  malice  evinced  by  the  defendant.  Also,  in  an  action  against 
a  newspaper,  they  may  have  regard  to  the  gross  negligence  shown 
by  the  editor  in  allowing  the  libel  to  appear  in  print.  {Smith  v, 
Haiiison^  1  F.  &  F.  565.)  The  jury  must  assess  the  damages  once 
for  all,  as  no  fresh  action  can  be  brought  for  any  subsequent 
damage.  (See  ante,  p.  851.)  And  in  assessing  the  damages,  the  jury 
should  not  regard  at  all  the  question  of  costs.  (Poole  v.  Whitcomb^ 
12  C.  B.  N.  S.  770 ;  Lm  v.  Milne,  4  Bing.  195 ;  12  Moore,  418 ; 
Best  V.  Osborne,  Garrett  <£  Co.,  (1896)  12  Times  L.  E.  419.)  They 
must  not  be  told  that  any  money  has  been  paid  into  Court.  (Order 
XXII.  r.  22  ;  and  see  ante,  p.  594.)  But  they  cannot  find  a  verdict 
for  the  plaintiff  without  awarding  him  some  damages.  (Per  Lord 
Coleridge,  C.J.,  in  Wisdom  v.  Brown,  (1885)  1  Times  L.  R.  412.) 

'*  The  judge  shall  at  or  after  trial  direct  judgment  to  be  entered 
as  he  shall  think  right.*'  (Order  XXXYI.  r.  89.)  He  cannot  direct 
judgment  to  be  entered  for  an  amount  larger  than  that  claimed  on 
the  Statement  of  Claim,  unless  he  give  leave  to  amend.  (ChatteU 
v.  Daily  Mail  PtMishbuf  Co.,  Limited,  (1901)  18  Times  L.  R.  165.) 
Order  XXYIII.  r.  1,  gives  the  judge  full  power  to  amend,  even  at 
this  stage  of  the  proceedings.  {Wyatt  v.  RosherviUe  Gardens  Co., 
(1886)  2  Times  L.  B.  282.)  Where  distinct  issues  are  separately 
left  to  the  jury,  the  judge  may  accept  their  verdict  on  those  issues 
on  which  they  agree,  and  discharge  them  on  others  on  which  they 
cannot  agree.  {Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505  ;  and  see  Nevill 
v.  Fine  Arts  Insurance  Co.,  (1895)  2  Q.  B.  at  p.  158.) 

If  an  action  is  brought  against  joint  wrong-doers  for  damages 
for  the  joint  wrong,  there  can  only  be  one  verdict  and  one 
judgment  against  all  the  defendants.  Thus,  where  the  proprietor 
and  editor  of  a  newspaper  are  sued  for  the  libel  which  has  been 
published  in  the  paper  and  the  editor  persists  in  a  plea  of  justifica- 
tion which  he  cannot  prove,  whilst  the  proprietor  apologises  and 
pays  money  into  Court,  the  judge  will  direct  the  jury  to  find  one 
verdict  against  both  defendants,  and  there  will  be  one  judgment 
entered  against  them  both.  {Hopton  v.  Licensed  Victtiallers'  Gazette 
and  others,  Times,  November  1st  and  2nd,  1900.)  Where  the  libel  is  a 
joint  one  and  the  defendants  are  sued  jointly,  the  jury  has  no  power, 
even  with  the  permission  of  the  judge,  to  sever  the  damages,  and  if 
they  do  so  and  return  separate  verdicts  against  the  different  defen- 
dants, a  new  trial  will  be  ordered.    {Dawson  v.  M'Clelland,  (1899)  2 
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Ir.  B.  486.)     Where,  however,  two  or  more  plaintiffs  join  in  one 

action  under  Order  XVI.  r.  1,  though  strictly  the  jury  should  assess 

the  damages  in  favour  of  each  plaintiff  separately  yet  if  neither 

party  insists  on  this  at  the  trial,  and  the  jury  consequently  award 

the  damages  generally  in  one  lump  sum,  the  Court  will  not  grant  a 

new  trial.     (Booth  and  others  v.  Briscoe,  2  Q.  B.  D.  496  ;  25  W.  R- 

888.) 

Application  for  Costs  and  Payment  out  of  Court, 

If  an  action  of  libel  or  slander  be  tried  by  a  jury,  there  is  no 
longer  any  need  to  ask  for  the  general  costs  of  the  action.  The 
successful  party  gets  such  costs  as  of  right,  unless  the  judge  for  good 
cause  makes  an  order  depriving  him  of  his  costs.  (Order  LXY.  r.  1.) 
As  to  what  is  good  cause,  see  ante,  p.  412.  Hence,  if  there  be  a 
verdict  for  the  plaintiff  for  contemptuous  damages  only,  his  counsel 
should  say  nothing  about  costs ;  it  is  the  duty  of  the  defendant's 
counsel  to  ask  the  judge  to  interfere. 

To  this  rule,  there  are  two  exceptions  *: — 

(i)  Special  costs  such  as  costs  of  a  special  jury,  of  a  commission  to 

take  evidence  abroad,  of  photographic  copies  of  the  libel,  or 

any  costs  reserved  to  be  dealt  with  by  the  judge  at  the  trial 

(British  Provident  Association  v.  Bywater,  (1897)  2  Ch.  531 ; 

66  L.  J.  Ch.  787 ;  46  W.  B.  28;  77  L.  T.  22),  must  be 

asked  for  now.     The  party,  who  has  incurred  these  costs, 

will  have  to  pay  them  unless  he  obtain,  before  judgment 

is    entered,   an   order  for   their  allowance   on  taxation. 

(Ajite,  p.  418.) 

(ii)   If   any  woman  or  girl  brings  an  action  for  spoken  words, 

which  are  not  actionable  at  common  law,  but  were  made 

actionable  by  the  Slander  of  Women  Act,  1891  (54  &  55 

Vict.  c.  51),  her  counsel  must  apply  to  the  judge  for  a  cer- 

tificat-e  that  there  was  reasonable  ground  for  bringing  the 

action :  as  without  such  a  certificate  she  will  recover  no 

more  for  her  costs  than  the  amount  of  the  damages  awarded 

by  the  jury. 

If  by  any  chance  an  action  of  libel  or  slander  be  tried  by  a  judge 

alone,  the  costs  are  wholly  in  his  discretion.     As  to  the  general  law 

of  costs,  see  Chapter  XV.,  ajite,  p.  410. 

*  The  provisions  of  the  Public  Authorities  Protection  Act,  1893,  which  entitle 
the  defendants  in  certain  events  to  costs  as  between  solicitor  and  client,  do  not 
restrict  the  power  of  the  judge  for  good  cause  to  depiive  the  successful  pai'ty  of 
his  costs.  (Bostock  v.  Bamsey  U.  D,  (7.,  (1900)  2  Q.  B.  616 ;  69  L.  J.  Q.  B.  945 ; 
48  W.  R.  254 ;  83  L.  T.  358.) 
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If  money  has  been  paid  into  Court  but  the  jury  aesess  the  damages 
at  a  larger  amount,  the  plaintiff  is  entitled  to  judgment  and  to  the 
whole  costs  of  the  action.  And  the  judge  will  order  the  amount  in 
€ourt  to  be  paid  out  to  the  plaintiff.  If,  however,  the  jury  assess  the 
damages  at  an  amount  not  greater  than  the  sum  paid  into  Court,  the 
defendant  is  entitled  to  judgment  and  piimd  facie  to  the  whole  costs 
of  the  action.  And  the  Court  will  order  the  balance,  if  any,  of  the 
sum  paid  into  Court,  to  be  paid  out  to  the  defendant.  (Gray  v. 
Bartholofnew,  (1895)  1  Q.  B.  209 ;  64  L.  J.  Q.  B.  125 ;  43  W.  E.  177  ; 
71  L.  T.  867 ;  Veale  v.  Reid,  (1904)  117  L.  T.  Journal,  292,  over- 
ruling Dunn  V.  Devon  and  Exeter  Constitutio)ud  Newspaper  Co,^  (1895) 
1  Q.  B.  211,  n. ;  63  L.  J.  Q.  B.  342 ;  70  L.  T.  593.)  The  plaintiff's 
•counsel,  however,  should  in  such  a  case  apply  to  the  judge  to  order 
that  the  plaintiff  shall  have  his  costs  up  to  the  time  of  payment  into 
•Court.  (See  ante,  p.  420.)  The  defendant's  counsel,  on  the  other  hand, 
fihould  apply  to  the  judge  to  direct  that  a  portion  of  the  money 
in  Court,  equal  to  the  amount  of  the  verdict,  shall  remain  in  Court 
its  security  for  the  costs  payable  by  the  plaintiff,  and  that  the  balance 
be  paid  out  to  the  defendant.  {Best  v.  Osborne^  Garrett  d:  Co., 
(1896)  12  Times  L.  E.  419.) 

A  different  practice  as  to  costs  prevails  if  the  money  has  been  paid 
into  Court  with  a  plea  under  Lord  Campbell's  Libel  Act,  and  the  jury 
4iward  the  plaintiff  a  less  amount  than  the  sum  paid  in.  This  is 
discussed,  ante,  p.  595.  Should  the  jury  in  such  a  case  deem  the 
■apology  insufficient,  or  find  that  there  was  malice,  or  gross  negligence 
on  the  part  of  the  defendant,  and  yet  assess  the  damages  at  an  amount 
less  than  the  sum  paid  into  Court,  the  plaintiff  is  entitled  to  judgment 
And  costs;  and  it  is  submitted,  he  is  also  entitled  to  have  the  amount 
of  the  damages  paid  to  him  out  of  the  money  in  Court,  the  balance 
of  that  money  to  remain  in  Court  during  taxation,  and  then  to  be 
applied  in  satisfaction  of  the  costs  which  the  defendant  has  to 
pay  him. 

Now  is  the  time  for  the  plaintiff's  counsel  to  apply  to  the  judge 
for  an  injunction,  provided  he  can  show  that  there  is  any  probability 
that  the  defendant  will  repeat  the  publication. 

If  there  is  any  thought  of  further  proceedings,  the  unsuccessful 
party  should  ask  the  judge  to  stay  execution.  This  the  judge  will 
do  if  he  thinks  there  is  any  ground  for  such  an  application.  The 
usual  order  is,  that  execution  be  stayed  for  eight  days,  and  if  within 

that  time  notice  of  motion  be  served  and  £ brought  into  Court 

execution  be  further  stayed  till  the  appeal  is  disposed  of. 


CHAPTER  XXVI. 


PROCEEDINGS   AFTER   TRIAL. 


Whenever  an  action  has  been  tried  by  a  jury,  any  motion  for  judg- 
ment must  be  heard  and  determined  by  the  judge  before  whom  the 
trial  took  place ;  but  any  motion  for  a  new  trial,  or  to  set  aside  a 
verdict,  finding,  or  judgment,  must  be  heard  and  determined  by  the 
Court  of  Appeal.  (58  &  54  Vict.  c.  44,  ss.  1  and  2 ;  and  see  Order  XL^ 
rr.  3,  4,  and  5 ;  Order  XXIX.  r.  1.) 

Upon  the  hearing  of  a  motion  to  set  aside  a  judgment,  the  Court 
of  Appeal  can,  if  it  think  fit,  order  that  the  verdict  and  judgment 
shall  be  set  aside,  and  that  a  new  trial  shall  be  had.  (Order  LYIII. 
r.  5.)  So,  on  a  motion  for  a  new  trial,  the  Court  of  Appeal  has 
power,  in  a  proper  case,  to  direct  judgment  to  be  entered  for  either 
of  the  parties  instead  of  ordering  a  new  trial.  (Allcock  v.  HcUl^ 
(1891)  1  Q.  B.  444 ;  60  L.  J.  Q.  B.  416 ;  89  W.  E.  448 ;  64  L.  T. 
809.)  So,  too,  where  the  trial  is  by  a  judge  without  a  jury,  the 
Court  of  Appeal  may  either  grant  a  new  trial  or  order  judgment  ta 
be  entered  for  the  appellant,  as  justice  may  require,  whatever  the 
terms  of  the  notice  of  motion  may  be.  (Order  XXXIX.  r.  1,  a ;. 
Jones  V.  Ilotujh,  5  Ex.  D.  115, 125;  49  L.  J.  C.  P.  211;  42  L.  T.  108; 
Waddell  v.  Blockey,  10  Ch.  D.  416 ;  27  W.  R.  288 ;  40  L.  T.  286.> 
The  Court  of  Appeal  has  full  power  to  make  any  amendment  and 
to  receive  further  evidence  upon  questions  of  fact.  (Order  LVIII- 
r.  4  ;  and  see  Ecklin  v.  Little,  (1890)  6  Times  L.  B.  866.) 

MOTION    FOR   NEW   TRIAL. 

An  application  for  a  new  trial  may  be  made  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence,  that  the  judge  wrongly 
received  or  rejected  evidence,  that  the  jury  misbehaved,  that  the 
damages  are  excessive  or  inadequate,  on  the  ground  of  misdirection 
or  surprise,  &c.  The  notice  of  motion  must  state  the  grounds  of 
the  application.  (Order  XXXIX.  r.  8.)  See  Precedent  No.  65,  post, 
p.  739.  It  is  not  enough  to  state  simply  '*  misdirection";  the  notice 
must  state  how  and  in  what  matter  the  jury  were  misdirected. 
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{Pfeiffer  v.  Midland  Ry.  Co.,  18  Q.  B.  D.  248 ;  35  W.  R.  385 ; 
MarfeU  v.  Smith,  12  P.  D.  116 ;  57  L.  T.  498.) 

Misdirection. 

A  Aew  trial  will  not  be  granted  on  the  ground  of  misdirection  if 
the  respondent  can  satisfy  the  Court  that  no  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned.  (Order  XXXIX.  r.  6; 
Anthony  v.  Halstead,  37  L.  T.  483 ;  Faund  v.  Wallace,  35  L.  T. 
861.)  If  an  important  and  serious  topic  has  been  practically  with- 
drawn from  the  jury,  that  is  a  substantial  wrong  to  the  party  in 
whose  favour  it  might  have  told,  and  a  new  trial  will  be  ordered  ; 
the  Court  will  not  speculate  as  to  what  might  have  been  the  result 
had  the  judge  rightly  directed  the  jury.  {Bray  v.  Ford,  (1896) 
A.  C.  44 ;  65  L.  J.  Q.  B.  218 ;  73  L.  T.  609.)  It  is  only  where  the 
Court  can  clearly  see  that  the  jury,  if  rightly  directed,  would  still 
have  returned  the  same  verdict,  that  it  will  decline  to  interfere. 
(Per  Lord  Esher,  M.B.,  in  Merivale  v.  Carson,  20  Q.  B.  D.  at 
p.  281.)  And  where  any  miscarriage  is  proved,  the  Court  may  grant 
a  new  trial  as  to  so  much  of  the  matter  only  as  the  miscarriage 
affects,  without  interfering  with  the  decision  upon  any  other  ques- 
tion. (Order  XXXIX.  r.  7  ;  Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505.) 
So,  too,  the  Court  may  grant  a  new  trial  as  against  one  defendant 
without  granting  it  as  to  all ;  though  notice  of  motion  must  be 
served  on  all.  (Price  v.  Harris,  10  Bing.  831 ;  PurneU  v.  O.  W.  Ry. 
Co.  and  Harris,  1  Q.  B.  D.  686 ;  45  L.  J.  Q.  B.  687 ;  24  W.  R.  720, 
909 ;  85  L.  T.  605.) 

Verdict  against  Weight  of  Evidence. 

In  the  absence  of  any  misdirection,  the  Court  will  rarely  interfere 
to  set  aside  a  verdict  or  grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence;  they  will  not  do  so 
unless  the  verdict  was  one  which  reasonable  men  could  not  properly 
find.  (Australian  Newspaper  Co.,  Limited  v.  Bennett,  (1894)  A.  C. 
284 ;  68  L.  J.  P.  C.  106 ;  70  L.  T.  597 ;  6  R.  484 ;  Webster  v.  Friede- 
berg,  17  Q.  B.  D.  786 ;  55  L.  J.  Q.  B.  408 ;  PhiUips  v.  Martin, 
15  App.  Cas.  198.)  "  The  verdict  ought  not  to  be  disturbed  unless 
it  was  one  which  a  jury,  viewing  the  whole  of  the  evidence  reason- 
ably, could  not  properly  find."  (Per  Lord  Herschell,  L.C.,  in 
Metropolitan  Ry.  Co.  v.  Wright,  11  App.  Cas.  at  p.  154.)  "If  reason- 
able  men  might  find  the  verdict  which  has  been  found,  I  think  no 
Court  has  jurisdiction  to  disturb  a  decision  of  fact  which  the  law  has 
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confided  to  juries,  not  to  judges."  (Per  Lord  Halsburj,  11  App. 
Cas.  at  p.  156.)  Where  on  any  issue  there  is  evidence  both  ways 
properly  submitted  to  the  jury,  their  verdict  on  that  issue  once 
found  must  stand.  (Commissioner  for  Railways  v.  Brotcn,  13  App. 
Cas.  188 ;  57  L.  J.  P.  C.  72 ;  57  L.  T.  895.) 

If  the  words  are  capable  of  being  a  libel,  and  the  question  of 
"  libel "  or  "  no  libel "  has  been  properly  left  to  the  jury,  the 
Court  will  not  set  aside  their  verdict.  (Cooney  v.  Edeveain,  (1897) 
14  Times  L.  B.  84.)  Where  the  words  are  fairly  susceptible  both 
of  an  innocent  and  of  an  actionable  meaning,  the  finding  of  the 
jury  is  final ;  whichever  construction  they  may  have  placed  upon 
the  words  will  be  upheld.  (Burgess  v.  Bracher,  (1724)  8  Mod.  240  ; 
2  Ld.  Baym.  1866 ;  Walter  v.  Beaver,  and  Naden  v.  Micocke,  (1684) 
8  Lev.  166 ;  2  Ventr.  172 ;  Grant  v.  Yates,  (1886)  2  Times  L.  B. 
868.)  So,  whenever  the  words  are  ambiguous,  allegorical,  or  in  any 
way  equivocal,  and  the  jury  have  found  that  they  were  meant 
and  used  in  a  defamatory  sense,  the  Court  will  not  set  aside  their 
verdict,  unless  it  can  be  clearly  shown  that,  on  reading  the  whole 
passage,  there  is  no  possible  ground  for  the  construction  put  upon 
it  by  the  jury.  (Hoare  v.  Silverlock,  12  Q.  B.  624  ;  17  L.  J.  Q.  B. 
806 ;  Fray  v.  Fray,  17  C.  B.  N.  8.  608 ;  84  L.  J.  C.  P.  45 ;  10  Jur. 
N.  8.  1158.) 

A  new  trial  will,  however,  be  granted  when  the  matter  com- 
plained of  is  clearly  libellous,  and  there  is  no  question  as  to  the 
fact  of  publication,  or  as  to  its  application  to  the  plaintiff,  and  yet 
the  jury  have  perversely  found  a  verdict  for  the  defendant  in  spite 
of  the  summing-up  of  the  learned  judge.  (Levi  v.  Milne,  4  Bing. 
195,  ante,  p.  146 ;  Hakewell  v.  Ingram,  2  C.  L.  B.  1897.)  The  reluc- 
tance of  a  Court  to  set  aside  the  verdict  of  a  jury  is  very  natural : 
and  the  rule  is  that  it  will  not  do  so,  unless  the  Court  can  say  with 
certainty  that  there  has  been  a  miscarriage  of  justice.  (Per  Tindal, 
C.J.,  in  Broome  v.  Gosd^n,  1  C.  B.  781 ;  per  Field,  J.,  in  O'Brien  v. 
Marquis  of  Salisbui-y,  (1889)  6  Times  L.  B.  at  p.  187  ;  54  J.  P.  215.) 
"  But  it  seems  to  me  to  be  a  condition  of  any  such  rule  that  the 
question  which  had  to  be  determined  should  have  been  so  left  to  the 
jury  that  one  is  satisfied  that  it  was  before  their  minds,  that  their 
minds  were  applied  to  it,  and  that  they  did  really  on  the  determina- 
tion of  that  question  give  their  verdict."  (Per  Lord  Herschell,  in 
Jones  V.  Spencer,  (1897)  77  L.  T.  at  p.  588.) 

It  was  formerly  the  custom  that  the  Court  would  not  grant  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence  where  the  damages  do  not   exceed  20/.      But  it  was 
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doubtful  whether  this  custom  applied  in  actions  of  libel  or  slander 
{Booth  and  otheis  v.  Briscoe,  (1877)  2  Q.  B.  D.  496;  Joyce  v. 
Metropolitan  Board  of  Works,  (1881)  44  L.  T.  811) ;  and  it  is  now 
no  longer  observed. 

IfTeffidarities  at  the  Trial. 

A  new  trial  will  not  be  granted  on  the  ground  that  the  jury 
expressed  an  opinion  during  the  judge's  summing-up  inconsistent 
with  their  subsequent  verdict  {Napier  v.  Daniel  and  another,  8 
Bing.  N.  C.  77  ;  8  Scott,  417)  ;  nor  on  the  ground  that  either  judge 
or  jury  prematurely  expressed  a  strong  opinion  as  to  the  case 
either  way.  (Lloyd  v.  Jones,  7  B.  &  S.  475  ;  Fox  v.  Evening  Neivs, 
Limited,  (1898)  14  Times  L.  E.  280.)  It  would  be  otherwise  if 
a  juror  before  being  sworn  had  expressed  a  determination  to  give  a 
verdict  in  favour  of  the  plaintiff.  {Ramadge  v.  Ryan,  9  Bing.  833; 
2  Moo.  &  Sc.  421.) 

It  is,  however,  ground  for  a  new  trial  that  the  counsel  for  either 
party  in  his  speech  made  suggestions  which  misled  the  jury 
as  to  the  amount  of  the  verdict  which  they  should  give.  {Praed 
V.  Graham,  24  Q.  B.  D.  at  p.  66 ;  Chattell  v.  Daily  Mail  Publishing 
Co.,  Limited,  (1901)  18  Times  L.  E.  165.) 

Fresh  Evidence. 

In  some  cases  the  Court  will  grant  a  new  trial  on  the  ground  that 
fresh  evidence  has  come  to  light  since  the  first  trial :  but  this  will 
only  be  done  where  the  applicant  can  show  that  the  new  evidence 
will  entirely  change  the  aspect  of  the  case,  and  further  that  it  could 
not  by  reasonable  diligence  have  been  obtained  before  the  trial. 
{Phosphate  Sewage  Co.  v.  MoUeson,  (1879)  4  App.  Cas.  801 ;  Young  v. 
Kershaw,  (1899)  81  L.  T.  631 ;  16  Times  L.  B.  52.)  If  it  is  desir- 
able to  bring  fresh  evidence  before  the  Court  of  Appeal  (Order  LVIIL 
r.  4),  then  if  such  evidence  be  documentary,  the  party  wishing 
to  adduce  it  must  give  notice  to  the  other  side  of  his  intention 
to  apply  at  the  hearing  of  the  appeal  for  leave  to  adduce  such 
evidence.  {Hastie  v.  Hastie,  1  Ch.  D.  562 ;  Justice  v.  Mersey  Steel 
and  Iron  Co.,  24  W.  E.  199 ;  In  re  Chennell,  8  Ch.  D.  at  p.  605.)  But 
if  a  party  wishes  to  call  fresh  witnesses,  he  must  apply  for  leave 
by  motion  previous  to  the  hearing  of  the  appeal,  after  giving  notice 
to  the  other  side.     {Dicks  v.  Brooks,  13  Ch.  D.  652.) 

Verdict  not  Assented  to  by  the  whole  of  the  Jury. 

It  is  no  ground  for  a  new  trial  that  a  juryman  has  since  the  trial 
declared  that  he  did  not  assent  to  a  verdict,  against  which  he  did 
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not  protest  when  the  foreman  gave  it  in  Court.  And  if  a  jaryman 
has  made  an  affidavit  stating  that  the  verdict  as  announced  was 
never  assented  to  by  him,  the  Court  will  not  allow  such  affidavit  to 
be  read  in  evidence  on  a  motion  for  a  new  trial.  {Nesbitt  v.  Parrett 
and  another,  (1902)  18  Times  L.  R.  510.) 

Excessive  Damages. 

In  actions  of  defamation  the  Court  seldom  grants  a  new  trial 
on  the  ground  that  the  damages  are  either  too  small  or  too  great. 
''  The  assessment  of  damages  is  peculiarly  the  province  of  the  jnry  in 
an  action  of  libel.     The  damages  in  such  an  action  are  not  limited  to 
the  amount  of  pecuniary  loss  which  the  plaintiff  is  able  to  prove." 
(Davis  dt  Sons  v.  Shepstmie,  11  App.  Cas.  at  p.  191 ;  56  L.  J.  P.  C. 
51 ;  84  W.  R.  722 ;  56  L.  T.  1.)     The  Court  will  not  grant  a  new 
trial  on  the  ground  of  excessive  damages,  unless  they  think  that, 
having  regard  to  all  the  circumstances  of  the  case,  the  damages  are 
80  large  that  no  jury  could  reasonably  have  given  them.    (Praed  v. 
Graham,  24  Q.  B.  D.  58 ;   59  L.  J.  Q.  B.  230 ;    88  W.  R.  108.)     A 
similar  rule  prevails  in  Ireland.      (Magrath  v.  Bourne,  Ir.  R.  10 
C.  L.  160 ;  Harris  v.  Arnott  and  others,  26  L.  R.  Ir.  at  p.  68.)     In 
Lord  Townshend  v.  Dr.  Hiighes  (2  Mod.  160),  the  Court  refused  to 
order  a  new  trial  which  was  asked  for  on  the  ground  that  the 
damages  (4,000Z.)  were  excessive ;  a  similar  application  was  refused 
in  Highmxyre  v.  Earl  and  Countess  of  Harrington  (8  C.  B.  N.  S. 
142),  where  760Z.  damages  was  awarded.     Where  the  plaintiff  is 
entitled  to  substantial  damages,  and  a  verdict  has  been  given  for 
the  plaintiff,  which  cannot  be  impeached  except  on  the  ground  that 
the  damages  are  excessive,  the  Court  has  power  to  refuse  a  new  trial, 
on  the  plaintiff  alone,  and  without  the  defendant,  consenting  to  the 
damages  being  reduced  to  such  an  amount  as  the  Court  would  con- 
sider not  excessive,  had  they  been  given  by  the  jury.     {Belt  v.  Lawes, 
12  Q.  B.  D.  856 ;  58  L.  J.  Q.  B.  249 ;  82  W.  R.  607  ;  60  L.  T.  441.) 
But  the  Court  of  Appeal  in  that  case  did  not  exercise  its  power :  the 
verdict  for  5,000Z.  stood.     In  Gatty  v.  Farquharson  ((1898)  9  Times 
L.  R.  698),  however,  where  a  verdict  for  the  same  amount  had  been 
given,  the  Court  of  Appeal  refused  a  new  trial  only  on  the  express 
condition  that  the  damages  be  reduced  to  2,6(M)Z.     So  in  Farquhar, 
North  dc  Co.  V.  Edward  Lloyd,  Limited,  (1901)  17  Times  L.  R.  668, 
where  the  jury  had  awarded  the  plaintiff  1,900Z.  damages,  the  Court 
of  Appeal  granted  a  new  trial,  unless  the  plaintiffs  consented  to 
accept  600Z.  (And  see  Chattell  v.  Daily  Mail  Publishing  Co,,  Limited, 
(1901)  18  Times  L.  R.  166.) 
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SmcUlness  of  Damages. 

So,  too,  there  is  no  inexorable  rule  of  practice  which  precludes 
the  Court  from  granting  a  new  trial  on  account  of  the  smallness  of 
damages.  In  Kelly  v.  Sherlock  (L.  E.  1  Q.  B.  686,  697 ;  85  L.  J. 
Q.  B.  209),  a  rule  nisi  was  granted  on  that  ground,  though  it  was 
discharged  on  the  argument.  There  seems  to  be  no  case  reported 
in  which  a  new  trial  has  been  granted  on  this  ground  in  an  action 
of  libel ;  but  in  an  action  of  slander  a  new  trial  was  granted  where 
the  smallness  of  the  amount  recovered  (^,)  showed,  in  the  special 
circumstances  of  that  case,  that  the  jury  had  made  an  improper 
compromise,  and  had  not  really  tried  the  issues  submitted  to  them. 
{Falvey  v.  Stanford,  L.  R.  10  Q.  B.  54 ;  44  L.  J.  Q.  B.  7.)  See, 
however,  Forsdike  and  wife  v.  Stone  (L.  R.  8  C.  P.  607 ;  87  L.  J. 
C.  P.  801),  and  RendaUy.  Hay  ward  (6  Bing.  N.  C.  424),  which  cases 
lay  down  the  rule  that  where  there  has  been  no  misconduct  on  the 
part  of  the  jury,  no  error  in  the  calculation  of  figures,  and  no 
mistake  in  law  on  the  part  of  the  judge,  a  new  trial  will  not  be 
granted.  That  the  jury  intended  their  verdict  to  carry  costs,  but 
have  returned  an  amount  insufficient  in  law  to  do  so,  never  was  a 
ground  for  granting  a  new  trial.  {Mears  v.  Griffin,  1  M.  &  Gr.  796 ; 
2  Scott,  N.  R.  15 ;  Kilmore  v.  Abdoolah,  27  L.  J.  Ex.  807 ;  Forsdike 
and  wife  v.  Stone,  supra.)  There  is  no  necessary  inconsistency  in  a 
jury  finding  that  a  libel  was  written  maliciously,  and  yet  awarding 
only  a  farthing  damages ;  and  such  a  verdict  will  not  be  set  aside. 
(Cooke  V.  Brogden  dk  Co.,  (1885)  1  Times  L.  R.  497.)  But  a  new 
trial  will  perhaps  be  granted  if  it  can  be  shown  that  the  jury  wholly 
omitted  to  take  into  consideration  some  substantial  element  of 
damage.  {Phillips  v.  L.  dk  S.  W.  Ry.  Co.,  5  Q.  B.  D.  78  ;  49  L.  J. 
Q.  B.  288  ;  28  W.  R.  10 ;  41  L.  T.  121.) 

Surprise. 

The  plaintiff  may  not  during  the  trial  sefc  up  a  third  construction 
of  the  words  different  both  from  their  prima  facie  meaning  and  from 
that  alleged  by  the  innuendo ;  if  he  win  a  verdict  in  that  way,  the 
Court  will  grant  a  new  trial  on  the  ground  of  surprise.  {Hunter  v. 
Sharpe,  4  P.  &  P.  988 ;  15  L.  T.  421 ;  Ruel  v.  TatneU,  29  W.  R. 
172 ;  48  L.  T.  507.)  Whenever  a  new  trial  is  moved  for  on  the 
ground  of  surprise,  the  absence  of  a  material  witness  at  the  trial, 
&Q.,  there  must  be  an  affidavit  setting  out  the  facts.  ''  Surprise  is 
a  matter  extrinsic  to  the  record  and  the  judge's  notes,  and  conse- 
quently can  only  be  made  to  appear  by  affidavit ;  and  here  we  have 
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no  affidavit  of  surprise,  in  the  sense  required  by  the  practice  of  the 
Court."  (Per  Maule,  J.,  in  Hoare  v.  Silrerlock  (No.  2),  (1850) 
9  C.  B.  22.) 

Jiidge*8  Note. 

The  judge's  note  is  decisive  as  to  the  evidence  taken  in  the  Ck>art 
below ;  but  either  party  may  read  a  shorthand  writer's  note,  to 
supplement,  though  not  to  overrule,  the  judge's  note.     {Laming  v. 
Oee,  28  W.  B.  217.)    If  either  party  at  the  trial  deliberately  elects 
to  fight  one  question  only,  on  which  he  is  beaten,  he  cannot  after- 
wards on  appeal  raise  another  question,  although  that  question  was 
at  the  trial  open  to  him  on  the  pleadings  and  on  the  evidence. 
{Martin  v.  O.  N.  Ry.  Co.,  16  C.  B.  179,  approved  in  Browne  v.  Dunn, 
(H.  L.)  (1898)  6  E.  67.    And  see  Eyre  v.  Neio  Forest  Highway 
Board,  (1892)  8  Times  L.  B.  648  ;  Page  v.  Bowdler,  (1894)  10  Times 
L.  B.  428 ;    Oraliam  dt  Sons  v.  Mayor,  dtc,  of  Huddersjield,  (1895) 
12  Times  L.  B.  86.) 

Costs,  • 

If  a  new  trial  be  ordered  on  the  ground  of  misdirection,  the  Court 
will,  as  a  general  rule,  order  the  costs  of  the  first  trial  to  abide  the 
event  of  the  new  trial.  If  no  special  order  be  made  by  the  Court  of 
Appeal,  they  become  costs  of  the  action,  and  the  judge  at  the  second 
trial  has  the  same  power  over  them  as  he  has  over  the  costs  of  the 
second  trial.  (See  ante,  p.  422.)  The  costs  of  a  successful  applica- 
tion for  a  new  trial  will,  as  a  rule,  be  given  to  the  applicant. 
{Hamilton  v.  Seal,  (1904)  2  K.  B.  262 ;  78  L.  J.  K.  B.  560 ;  62  W.  E. 
581 ;  90  L.  T.  592,  in  which  case  the  former  decisions  in  Bray  v. 
Ford,  (1896)  A.  C.  at  p.  56,  and  Jmes  v.  Richards,  (1899)  15  Times 
L.  B.  898,  were  treated  as  exceptional  and  not  followed.) 
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CIVIL   PROCEEDINGS   IN    INFERIOR   COURTS. 

County  Court  Proceedings. 

No  action  of  libel  or  slander  can  be  commenced  in  the  County 
Court,  except  by  consent.  (See  sects.  66  and  64  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  48).)  Whether  the  word  "  slander '' 
includes  ''  slander  of  title"  may  be  doubted.  In  cases  of  a  trifling 
nature,  it  may  be  desirable  that  both  parties  should  consent  to  such 
a  course,  especially  if  all  the  witnesses  reside  in  a  town  where  a 
County  Court  is  held.  The  parties  or  their  respective  solicitors 
must  in  that  case  sign  a  memorandum  of  consent,  which  must  be 
filed ;  and  thereupon  a  plaint  will  be  entered  and  a  summons  issued, 
and  all  further  proceedings  will  be  taken  as  in  an  ordinary  County 
Court  case.     (County  Court  Order  V.  r.  2.) 

But  an  action  of  libel  or  slander  commenced  in  the  High  Court 
of  Justice,  whatever  may  be  the  amount  of  damages  claimed,  may 
be  transferred  to  the  County  Court,  under  sect.  66  of  the  County 
Courts  Act,  1888.  (Ante^  p.  575.)  When  such  a  transfer  is  ordered, 
the  plaintiff  must  lodge  the  writ  and  other  proceedings,  and  the 
order  remitting  the  action,  with  the  registrar  of  the  County  Court. 
Until  this  is  done,  the  action  remains  in  the  Superior  Court,  which 
consequently  has  jurisdiction  to  vary  the  order.  (Welply  v.  Buhl, 
8  Q.  B.  D.  80,  258 ;  47  L.  J.  Q.  B.  151 ;  26  W.  R.  800 ;  88  L.  T. 
115.)  If  the  plaintiff  omit  to  lodge  the  order  of  transfer  within  a 
reasonable  time  after  it  is  made,  the  defendant  can  apply  at  Chambers 
for  an  order  dismissing  the  action  for  want  of  prosecution.  As  soon 
as  the  necessary  documents  are  filed,  the  action  becomes  a  County 
Court  cause,  as  completely  as  if  it  had  been  duly  commenced  therein. 
{Moody  V.  Stewards  L.  R.  6  Ex.  85 ;  40  L.  J.  Ex.  25 ;  19  W.  R. 
161 ;  28  L.  T.  465.)  The  County  Court  judge  is  bound  to  assume 
jurisdiction ;  he  cannot  inquire  into  the  circumstances  under  which 
the  order  was  made.  {BUules  v.  Lawrence,  L.  R.  9  Q.  B.  874 ; 
48  L.  J.  Q.  B.  188 ;  22  W.  R.  648 ;  80  L.  T.  378.) 

The  plaintiff  is  required  by  County  Court  Order  XXXIII.  r.  1,  to 
lodge  with  the  registrar  the  writ  and  the  order  remitting  the  action 

u  u  2 
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or  a  duplicate  thereof,  and  a  copy  or  copies  of  any  affidavit  or 
affidavits  on  which  the  order  was  made,  and  a  statement  of  the 
names  and  addresses  of  the  several  parties  to  the  action,  and  their 
solicitors,  if  any,  and  also  a  concise  statement  of  the  particulars  of 
claim,  signed  by  the  plaintiff  or  his  solicitor,  such  as  would  be 
required  upon  entering  a  plaint  in  the  County  Court.  The  registrar 
must  thereupon  enter  the  action  for  trial,  and  give  notice  to  the 
parties  of  the  day  appointed  for  such  trial,  by  post  or  otherwise,  ten 
clear  days  before  such  day ;  and  must  annex  to  the  notice  to  the 
defendant  a  copy  of  the  particulars.  Such  statement  of  the  plaintiff's 
particulars  should  be  in  the  form  given  in  Precedent  No.  67.  The 
registrar  must  forthwith  indorse  on  the  order  or  duplicate  thereof 
the  date  on  which  the  same  was  lodged,  and  file  the  same  ;  and  the 
action  will  proceed  in  all  things  as  if  it  were  an  ordinary  action  in 
the  County  Court.    (County  Court  Order  XXXIII.  r.  2.) 

The  defendant  upon  being  served  with  such  a  notice  of  trial  must 
proceed  in  all  things  in  the  same  way  as  if  the  action  had  been 
brought  in  the  County  Court,  and  the  notice  so  served  upon  him  was 
an  ordinary  summons.     (County  Court  Order  XXXIII.  r.  3.) 

Thus  he  may,  five  clear  days  at  least  before  the  day  named  in 
such  notice  of  trial,  pay  money  into  Court,  either  generally  or  under 
Lord  Campbell's  Act,  paying  a  Court  fee  proportionate  to  the  amount 
paid  in.  (County  Court  Order  IX.  r.  12.)  Or  he  may  set  up  a 
counterclaim  (County  Court  Order  X.  rr.  2, 11),  or  plead  the  Statute 
of  Limitations  (lb.  r.  14,  a),  or  any  other  special  defence.  This  he 
does  by  sending  in  to  the  registrar  five  clear  days  at  least  before  the 
day  named  for  trial  a  concise  statement  of  the  grounds  of  such 
special  defence.  (See  Precedent  No.  68.)  If  the  defendant  omit 
to  send  such  statement,  he  will  not  be  allowed  to  avail  himself  of 
the  defence,  unless  the  plaintiff  consents  thereto ;  but  the  judge  will 
in  a  proper  case  adjourn  the  trial  of  the  action  to  enable  the  defen- 
dant to  give  such  notice.  (County  Court  Order  X.  r.  10.)  So,  too, 
if  the  defendant  intends  to  avail  himself  of  the  provisions  of 
sects.  1  and  2  of  Lord  Campbell's  Libel  Act  (6  &  7  Vict.  c.  96), 
he  must  give  to  the  registrar  five  clear  days  before  the  day  appointed 
for  the  trial  notice  in  writing  of  such  intention,  signed  by  himself 
or  his  solicitor.  (County  Court  Order  XXXIII.  r.  4.)  Such  notice 
should  be  in  form  (ii)  of  Precedent  No.  68,  if  under  sect.  1  of  Lord 
Campbell's  Libel  Act ;  in  form  (iii)  of  the  same  Precedent,  if  under 
sect.  2.  And  see  County  Court  Order  IX.  r.  12,  as  to  the  necessary 
payment  into  Court. 

Where  in  any  action  of  libel  or  slander  the  defendant  relies  as  a 


COUNTY  COURT  PROCEEDINGS.  661 

defence  upon  the  fact  that  the  libel  or  slander  is  true,  he  must  in 
his  statement  set  forth  that  the  libel  or  slander  complained  of  is 
true  in  substance  (County  Court  Order  X.  r.  16),  unless  he  has 
already  done  so  in  a  Defence  delivered  in  the  High  Court.  Such 
statement  should  be  in  form  (i)  of  Precedent  No.  68.  Where  in 
any  action  of  libel  or  slander  the  defendant  does  not  rely  as  a  defence 
upon  the  fact  that  the  libel  or  slander  is  true,  but  relies  in  mitiga- 
tion of  damages  on  the  circumstances  under  which  the  libel  or 
slander  was  published,  or  the  character  of  the  plaintiff,  he  must  in 
his  statement  give  particulars  of  the  matters  relating  thereto  as  to 
which  he  intends  to  give  evidence.     {lb.  r.  17.) 

Interrogatories  may  be  administered  in  the  County  Court  by  leave 
of  the  judge  or  registrar.  (County  Court  Order  X^^.  r.  1.)  Any 
objection  to  answer  must  be  taken  in  the  affidavit  in  answer. 
Discovery  and  inspection  of  documents  may  also  be  obtained  as  in 
the  High  Court. 

If  either  party  desires  to  have  the  action  tried  by  a  jury,  he  must 
proceed  in  the  manner  indicated  by  sects.  101  and  102  of  the  County 
Courts  Act,  1888,  and  County  Court  Order  XXII.  r.  1.  And  where 
no  demand  for  a  jury  has  been  so  made,  but  at  the  trial  both  parties 
desire  one,  the  judge  may  adjourn  the  trial  upon  terms  in  order  that 
notice  for  a  jury  may  be  given.  (County  Court  Order  XXII.  r.  2.) 
It  is  generally  desirable  to  have  a  jury  in  an  action  of  libel  or 
slander. 

The  trial  takes  place  in  all  respects  as  in  an  ordinary  County  Court 
cause ;  save  that  if  any  pleadings  were  delivered  in  the  action  in  the 
High  Court  before  the  order  was  made  remitting  it  to  the  County 
Court,  the  judge  must  not  disregard  them.  Thus,  if  a  plaintiff 
has  shaped  his  action  differently  on  his  Statement  of  Claim  and  on 
his  writ,  the  judge  must  look  rather  to  the  Statement  of  Claim  than 
to  the  writ.  (Johnson  v.  Palmei\  4  C.  P.  D.  258 ;  27  W.  E.  941 ; 
Large  v.  Large,  W.  N.  1877,  p.  198.)  Care  should  be  taken  to  ask 
the  judge  before  delivering  judgment  to  make  a  note  of  any  point 
of  law  on  which  either  party  relies.  (Rhodes  v.  Liverpool  Investment 
Co.,  4  C.  P.  D.  425 ;  Pierpoint  v.  CartwHght,  5  C.  P.  D.  139 ;  28  W.  R. 
588 ;  42  L.  T.  295 ;  Seymour  v.  Coulson,  28  W.  R.  664.) 

Judgment  is  entered  and  all  subsequent  proceedings  taken  as  in  an 
ordinary  County  Court  action.  Any  motion  for  a  new  trial  must  be 
made  to  the  judge  in  the  County  Court  (County  Court  Order  XXXI.) ; 
any  appeal  must  be  had  in  accordance  with  the  provisions  of  the 
Rules  of  the  Supreme  Court,  Order  LIX.  rr.  9 — 18.  (County  Court 
Order  XXXII.)     The  costs  will  follow  the  event,  unless  the  judge  at 
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the  trial  make  any  order  to  the  contrary ;  he  has  fall  power  to  make 
any  order  as  to  costs  which  he  "shall  think  just."  (County  Courts 
Act,  1888,  s.  118.)  In  taxing  the  costs  incurred  in  the  High  Court 
of  Justice  previous  to  the  transmission  of  the  action  to  the  County 
Court,  the  registrar  must  tax  the  same  according  to  the  scale  of  costs 
in  use  in  the  High  Court ;  the  costs  subsequent  to  the  order  remit- 
ting the  action  will  be  taxed  according  to  the  scale  in  use  in  the 
County  Courts.  (County  Courts  Act,  1888,  s.  66.)  The  High  Court 
has  no  jurisdiction  to  make  any  order  as  to  the  costs  of  a  remitted 
action.  {Moody  v.  Steward,  L.  R.  6  Ex.  85  ;  40  L.  J.  Ex.  25  ;  19 
W.  R.  161 ;  23  L.  T.  466.) 

Other  Inferior  Coui'ts. 

There  are  many  inferior  Courts  in  which  actions  of  libel  and 

slander  can  be  brought,  such  as  the  Mayor's  Court,  London,  the 

Tolzey  Court  of  Bristol,  the  Salford  Hundred  Court  of  Record,  the 

Court  of  Passage,  Liverpool,  &c.    As  to  the  jurisdiction  of  such 

Courts  generally,  see  ante,  p.  665.    The  Mayor's  Court,  London, 

has  jurisdiction  to  try  actions  of  libel,  and  can  award  costs,  even 

though  the  verdict  be  for  less  than  51.  {HaU  v.  Launsjpach,  (1898) 

1  Q.  B.  518 ;  67  L.  J.  Q.  B.  872 ;  78  L.  T.  243.)     The  Salford 

Hundred  Court  has  power  to  hear  all  cases  of  libel  or  slander 

arising  within  the  jurisdiction  of  the  Court,  provided  the  damages 

claimed  do  not  exceed  501.     If  they  exceed  50Z.,  it  appears  that  the 

Court  has  no  jurisdiction,  even  by  consent.     (9  &  10  Vict.  c.  cxxvi. ; 

Farrow  v.  Hague,  8  H.  &  C.  101 ;  33  L.  J.  Ex.  258.)    The  costs  will 

follow  the  event,  both  in  the  Salford  Hundred  Court  {Turner  v. 

Heyland,  4  C.  P.  D.  432 ;  48  L.  J.  C.  P.  685 ;  41  L.  T.  556),  and  m 

the  Liverpool  Court  of  Passage  {King  and  another  v.  Hawkesworth,  4 

Q.  B.  D.  371 ;  48  L.  J.  Q.  B.  484 ;  27  W.  R.  660 ;  41  L.  T.  411),  and 

indeed  wherever  the  case  is  tried  by  a  jury  ;  subject,  however,  to  the 

power  reserved  to  a  judge  by  Order  LXY.  r.  1,  to  deprive  a  successful 

plaintiff  of  his  costs  on  good  cause  shown. 

Under  clause  12  of  the  schedule  to  the  Borough  and  Local  Courts 
of  Record  Act,  1872  (which  was  applied  to  the  Mayor's  Court  by 
Order  in  Council)  if  an  action  be  commenced  in  an  inferior  Court  the 
judge  of  a  superior  Court  may  at  any  time  before  judgment  order 
the  action  to  be  removed  into  the  superior  Court  if  he  be  satisfied 
that  it  is  more  fit  to  be  tried  there.  {Banks  v.  Hollingsworth  and 
another,  (1893)  1  Q.  B.  442 ;  62  L.  J.  Q.  B.  239  ;  41  W.R-  226  ;  68 
L.  T.  477.) 


PART  III. 

PKACTICE  AND  EVIDENCE  IN  CRIMINAL 

CASES. 


CHAPTER   XXVIII. 

.      PROCEEDINGS    BY   WAY   OF    INDICTMENT. 

Preliminary  Application  to  the  Judge  at  Chambers. 

Bt  B6ct.  8  of  the  Law  of  Libel  Amendment  Act,  1888,  no 
criminal  prosecution  can  be  commenced  ''  against  any  proprietor, 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a 
newspaper,  for  any  libel  published  therein,  without  the  order  of  a 
judge  at  Chambers  being  first  had  and  obtained."  This  section  does 
not  apply  to  any  criminal  information,  whether  ex  officio  or  otherwise. 
{Yates  V.  The  Queen,  14  Q.  B.  D.  648 ;  54  L.  J.  Q.  B.  258 ;  88 
W.  R.  482  ;  52  L.  T.  805  ;  49  J.  P.  486 ;  15  Cox,  C.  C.  686.)  The 
application  to  the  judge  at  Chambers  for  an  order  under  this  section 
must  be  made  "  on  notice  to  the  person  accused,  who  shall  have  an 
opportunity  of  being  heard  against  such  application."  The  intending 
prosecutor  generally  files  affidavits,  verifying  a  copy  of  the  libel, 
proving  its  publication  by  the  intended  defendant,  swearing  to  the 
falsity  of  the  imputation  made,  and  also  showing  reasons  why  it  is 
necessary  to  have  recourse  to  criminal  proceedings,  e.g.,  that  the 
intended  defendant  is  insolvent  and  cannot  pay  damages.  The 
learned  judge  will  not  order  a  prosecution  if  he  considers  that  a 
civil  action  will  meet  all  the  requirements  of  the  case.  The  person 
whom  it  is  proposed  to  prosecute  must  be  named  in  the  order ;  he 
must  not  be  merely  referred  to  in  general  terms  as  ''  the  editor  "  or 
**the  publisher"  of  a  certain  paper.  {R.  v.  AUison,  Judd  and  others, 
87  W.  R.  148;  59  L.  T.  988;  58  J.  P.  215;  16  Cox,  C.  C.  559.) 
No  appeal  can  be  brought  from  the  decision  of  a  judge  at  Chambers 
under  this  section,  allowing  a  criminal  prosecution  to  be  commenced. 
(Ex  parte  Pulbrook,  (1892)  1  Q.  B.  86 ;  61  L.  J.  M.  C.  91 ;  40  W.  R. 


664  PEOCEEDINGS  BY  WAY  OF  INDICTMENT. 

175 ;  66  L.  T.  159  ;  56  J.  P.  298  ;  17  Cox,  C.  C.  464.)  And  it  would 
seem  to  follow  from  the  judgments  in  this  case  that  no  appeal  would 
lie  in  the  converse  case  also,  where  leave  to  prosecute  has  been 
refused.  (See  also  a  decision  under  the  former  Act,  Ex  parte 
Hubert,  Hurter  <t  Son,  47  J.  P.  724 ;  15  Cox,  C.  C.  166.) 

It  is  only  where  the  libel  has  appeared  in  a  newspaper  that  any 
application  need  be  made  under  this  section.  Nor  does  the  section 
apply  where  criminal  proceedings  are  about  to  be  taken  against  the 
actual  author  of  the  libel,  even  though  the  words  which  he  wrote  be 
afterwards  printed  in  a  newspaper,  unless  the  author  be  the  pro- 
prietor, publisher,  editor,  or  other  person  responsible  for  the 
publication  of  a  newspaper.  It  is  submitted  that  the  printer  ia 
included  in  this  phrase,  but  not  the  writer  and  composer  of  the 
libel,  even  though  he  be  a  reporter  on  the  staff  of  the  paper. 

Proceedings  before  Magistrates. 

By  sect.  6  of  the  Newspaper  Libel  and  Begistration  Act,  1881» 
**  every  libel  or  alleged  libel "  is  included  in  the  Vexatious  Indictments 
Act  (22  &  28  Vict.  c.  17) ;  and  this  section  applies  to  all  libels, 
whether  published  in  a  newspaper  or  not.  Hence,  in  every  criminal 
proceeding  for  libel  the  accused  must  be  summoned  before  a  pohce 
or  stipendiary  magistrate,  or  before  two  justices  of  the  peace.  The 
magistrate  may,  indeed,  if  he  think  fit,  on  good  cause  shown  and 
information  sworn,  issue  a  warrant  for  his  apprehension  in  the  first 
instance  without  any  previous  summons  (Butt  v.  Conant,  1  Brod.  & 
B.  548 ;  4  Moore,  195  ;  Gow,  84 ;  11  &  12  Vict.  c.  42,  ss.  1,  8) ;  but 
such  a  step  will  seldom  be  taken  on  a  charge  of  Ubel.  If  the  accused 
does  not  appear  in  answer  to  the  summons,  the  magistrate  may,  on 
proof  of  due  service,  go  into  the  case  in  his  absence,  but  he  more 
usually  issues  a  warrant  for  his  apprehension.  (11  &  12  Vict.  c.  42, 
ss.  1,  9.) 

When  the  accused  comes  before  the  magistrate  the  prosecutor  has 
merely  to  prove  publication,  unless  it  is  not  clear  that  the  libel  refers 
to  the  prosecutor,  in  which  case  it  may  be  necessary  to  call  someone 
acquainted  with  the  circumstances  to  state  that  on  reading  the  libel 
he  understood  it  to  refer  to  the  prosecutor.  The  magistrate  must 
decide  for  himself  whether  the  written  matter  before  him  is  in  law 
capable  of  being  a  libel.  Unless  it  is  clearly  no  libel,  he  will,  after 
proof  of  publication  by  the  defendant,  or  some  agent  or  servant  on 
his  behalf  (see  ante,  pp.  545 — 550),  commit  the  defendant  for  trial. 
He  may  not  adjourn  the  case  merely  because  civil  proceedings  are 
pending  between  other  parties  for  a  similar  libel.    (/?.  v.  Evans  and 
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others,  62  L.  T.  570;  6  Times  L.  E.  248.)  But,  before  the  defendant 
is  committed  for  trial,  he  must  be  asked  whether  he  desires  to  call 
any  witnesses.  (80  &  81  Vict.  c.  85,  s.  8,  Bussell  Gurney's  Act.) 
The  defendant  may  then  call  witnesses  to  prove  that  he  did  not 
publish  the  libel,  that  it  does  not  refer  to  prosecutor,  that  it  is  on 
the  face  of  it  a  fair  and  hondfide  comment  on  certain  well-known  or 
admitted  facts  of  public  interest,  &c. 

Upon  the  hearing  of  a  charge  against  a  proprietor,  publisher,  or 
editor,  or  any  person  responsible  for  the  publication  of  a  newspaper, 
for  a  libel  published  therein,  a  different  procedure  may  be  adopted. 
The  Court  may,  by  virtue  of  sect.  4  of  the  Newspaper  Libel  and 
Begistration  Act,  1881,  ''receive  evidence  as  to  the  publication 
being  for  the  public  benefit,  and  as  to  the  matters  charged  in  the 
libel  being  true,  and  as  to  the  report  being  fair  and  accurate  and 
published  without  malice,  and  as  to  any  matter  which  under  this  or 
any  other  Act  or  otherwise  might  be  given  in  evidence  by  way  of 
defence  by  the  person  charged  on  his  trial  or  indictment ;  and  the 
Court,  if  of  opinion  after  hearing  such  evidence  that  there  is  a 
strong  or  probable  presumption  that  the  jury  on  the  trial  would 
acquit  the  person  charged,  may  dismiss  the  case."  This  section 
only  applies  to  the  proprietor,  publisher,  editor,  and  possibly  the 
printer  of  a  newspaper ;  hence,  the  actual  composer  of  every  libel, 
and  all  persons  concerned  in  the  publication  of  any  libel  which  has 
not  appeared  in  a  newspaper,  are  still  bound  by  the  former  procedure. 
Moreover,  the  section  only  enables  a  magistrate  to  receive  and 
record  such  evidence  as  would  be  admissible,  if  proper  pleas  be  filed, 
on  the  trial  of  an  indictment  for  the  same  libel.  It  does  not  make 
evidence  admissible  to  prove  the  truth  of  a  blasphemous,  obscene, 
or  seditious  libel.  Thus,  upon  an  application  to  a  magistrate  to 
commit  the  proprietor  of  a  newspaper  for  trial  for  a  seditious  libel, 
the  defendant  cannot  give  evidence  either  of  the  truth  of  the  libel, 
or  that  its  publication  was  for  the  public  benefit.  (Ex  parte  O'Brien, 
12  L.  B.  Ir.  29 ;  15  Cox,  C.  C.  180.) 

When  the  case  does  not  come  within  this  section,  the  accused 
may  not  give  any  evidence  before  the  magistrate  of  the  truth  of  the 
matters  charged  in  the  libel,  unless  the  information  charges  him 
with  an  offence  under  sect.  4  of  Lord  Campbell's  Act.  ''  The  duty 
and  province  of  the  magistrate  before  whom  a  person  is  brought, 
with  a  view  to  his  being  committed  for  trial  or  held  to  bail,  is  to 
determine,  on  hearing  the  evidence  for  the  prosecution  and  that 
for  the  defence,  if  there  be  any,  whether  the  case  is  one  in  which 
the  accused  ought  to  be  put  upon  his  trial.    It  is  no  part  of  his 
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province  to  try  the  case.  That  being  so,  in  my  opinion,  unless 
there  is  some  further  statutory  duty  imposed  on  the  magistrate,  the 
evidence  before  him  must  be  confined  to  the  question  whether  the 
case  is  such  as  ought  to  be  sent  for  trial,  and  if  )ie  exceeds  the 
limits  of  that  inquiry,  he  transcends  the  bounds  of  his  jurisdiction. 
This  case  was  one  of  a  charge  of  libel,  and  the  magistrate  had  to 
inquire,  first,  whether  the  matter  complained  of  was  libellous,  and, 
secondly,  whether  the  publication  of  it  was  brought  home  to  the 
accused,  so  far  as  that  there  ought  to  be  a  committal.  Inde- 
pendently of  statute,  the  magistrate  could  not  receive  evidence  of  the 
truth  of  the  libel.  The  question  then  arises  whether  Lord  Campbell's 
Act  enables  him  to  do  so.  In  my  opinion  it  does  not,  because  by 
the  provisions  of  the  Act  the  defence  founded  upon  the  truth  of  the 
libel  does  not  arise  at  that  stage,  and  cannot  be  put  forward  before 
the  magistrate.  Suppose  the  defendant  had  succeeded  fully  and 
entirely  in  showing  the  truth  of  the  libel.  What  then  would  have 
been  the  duty  of  the  magistrate  ?  He  would  nevertheless  have  been 
bound  to  send  the  case  for  trial,  because  by  the  statute  the  truth  of 
the  libel  does  not  constitute  a  defence  until  the  statutory  conditions 
are  complied  with,  and  they  cannot  be  complied  with  at  that  stage 
of  the  inquiry."  (Per  Cockburn,  C.J.,  in  li.  v.  Sir  Robert  Carden 
(Labouchere's  Case),  5  Q.  B.  D.  6,  7 ;  49  L.  J.  M.  C.l ;  28  W.  R. 
188 ;  41  L.  T.  504 ;  14  Cox,  C.  C.  869.)  And  this  decision  was 
followed  in  R.  v.  Flotcers  (44  J.  P.  877) ;  there  the  defence  was 
that  the  libel  was  a  fair  criticism  on  a  public  entertainment,  and 
the  magistrate  excluded  evidence  of  the  facts  commented  on, 
and  disallowed  all  cross-examination  thereon ;  and  it  was  held  that 
he  was  right  in  so  doing.  But  when  the  defendant  is  charged 
before  the  magistrate  with  an  offence  under  the  4th  section  of  Lord 
Campbell's  Act,  that  is,  with  maliciously  publishing  a  defamatory 
libel  knowing  the  same  to  hefalsey  then  it  is  open  to  the  defendant  to 
call  evidence  of  the  truth  of  the  libel,  so  as,  if  possible,  to  reduce 
the  charge  to  the  minor  offence.  (Ex  paiie  Ellissen  (not  reported), 
approved  by  Lush,  J.,  in  R.  v.  Carden,  5  Q.  B.  D.  11,  18.) 

The  defendant  may  himself  in  every  case  make  a  statement  before 
the  magistrate.  And  by  sect.  9  of  the  Law  of  Libel  Amendment 
Act,  1888,  and  again  by  the  Criminal  Evidence  Act,  1898,  the 
defendant  and  his  or  her  wife  or  husband  may  go  into  the  box  and 
give  evidence.  This  right  is  especially  valuable  where  the  defendant 
himself  has  seen  or  heard  something  justifying  the  libel. 

Cases  of  libel  were  never  disposed  of  summarily  by  the  magistrate 
or  justices  in  Petty  Sessions.    It  is  true  that  there  is  authority  for 
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holding  that  in  some  cases  of  libel,  if  there  is  any  danger  of  a 
breach  of  the  peace,  the  justices  have  the  power  to  demand  sureties 
of  good  behaviour  from  the  libeller,  instead  of  committing  him  for 
trial ;  and  may  themselves,  in  default  of  such  sureties,  commit  him 
to  gaol.  {Haplock  v.  Sparke,  1  E.  &  B.  471 ;  22  L.  J.  M.  C.  67 ; 
16  J.  P.  808,  859 ;  17  J.  P.  262,  overruling  the  dictum  of  Lord 
Camden  in  E.  v.  Wilkes,  2  Wils.  160  ;  and  see  R.  v.  Summers,  1  Lev. 
139,  and  Ji.  v.  Shuckhurgh,  1  Wils.  29.)  Such  power,  if  any,  was 
never  exercised ;  it  was  regarded  as  a  violation  of  the  principle  of 
Fox's  Libel  Act,  that  libel  or  no  libel  is  a  question  for  the  jury. 
But  now,  by  sect.  5  of  the  Newspaper  Libel  and  Begistration  Act, 
1881,  ''  If  a  Court  of  summary  jurisdiction  upon  the  hearing  of  a 
charge  against  a  proprietor,  publisher,  editor,  or  any  person  respon- 
sible for  the  publication  of  a  newspaper  for  a  libel  published  therein 
is  of  opinion  that  though  the  person  charged  is  shown  to  have  been 
guilty  the  libel  was  of  a  trivial  character,  and  that  the  offence  may 
be  adequately  punished  by  virtue  of  the  powers  of  this  section,  the 
Court  shall  cause  the  charge  to  be  reduced  into  writing  and  read  to 
the  person  charged,  and  then  address  a  question  to  him  to  the 
following  effect: — 'Do  you  desire  to  be  tried  by  a  jury,  or  do  you 
consent  to  the  case  being  dealt  with  summarily?'  and,  if  such 
person  assents  to  the  case  being  dealt  with  summarily,  the  Court 
may  summarily  convict  him  and  adjudge  him  to  pay  a  fine  not 
exceeding  fifty  pounds.  Sect.  27  of  the  Summary  Jurisdiction  Act, 
1879,  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  apply  to 
«very  such  proceeding."  But  this  procedure  can  only  be  adopted 
where  the  defendant  is  the  proprietor,  publisher,  editor,  or  perhaps 
the  printer  of  a  newspaper  within  the  meaning  of  the  Act.  The 
writer  of  the  libel  must  be  committed  for  trial  in  the  usual  way. 

If  the  magistrate  decide  to  dismiss  the  case,  the  prosecutor  may 
still,  under  sect.  2  of  the  Vexatious  Indictments  Act  (22  &  28  Vict, 
c.  17),  which,  by  sect.  6  of  the  Act  of  1881,  is  made  applicable 
to  evei^  libeU  require  the  magistrate  to  bind  him  over  to  prosecute 
And  the  magistrate  thereupon  must  take  the  prosecutor's  recogni- 
sance and  forward  the  depositions  to  the  Court  in  which  the 
indictment  will  be  preferred.  But  in  that  case  the  prosecutor, 
if  unsuccessful,  will  have  to  pay  all  the  defendant's  costs.  (See 
80  &  81  Vict.  c.  85,  s.  2.) 

If  the  magistrate  decide  to  send  the  case  for  trial,  the  defendant 
is  entitled  to  be  bailed.  Seasonable,  but  not  excessive,  bail  should 
be  demanded,  and  it  is  for  the  justices  to  determine  whether 
the  sureties  offered  are  sufficient.    If  no  sufficient  bail  can  be 
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found,  the  accased  must  be  committed  to  prison;  bat  if  sufficient 
sureties  come  forward  the  magistrates  have  no  discretion  but  to 
allow  the  defendant  to  be  at  large  on  bail. 

In  the  case  of  an  obscene  libel  the  prisoner  may  be  committed 
for  trial  to  the  Quarter  Sessions;  in  every  other  case  he  must 
be  sent  to  the  Assizes  or  Central  Criminal  Court.  (5  &  6  Vict, 
c.  88,  s.  1.)     As  to  Ireland,  see  Re  Armstrong,  9  Cox,  C.  C.  842. 

As  to  the  powers  of  magistrates,  &c.,  in  the  case  of  obscene  books 
and  prints,  see  ante,  p.  474.  In  the  case  of  a  seditious  libel  there  is 
no  power  to  issue  a  search  warrant  to  seize  the  author's  papers. 
(Leach's  Case,  11  St.  Tr.  307 ;  19  Howell's  St.  Tr.  1002 ;  Entick  v. 
Carrington  and  others,  11  St.  Tr.  817  ;  19  Howell's  St.  Tr.  1029.) 

Indictment. 

Counsel  must  next  be  instructed  to  draft  the  indictment.  This 
requires  care,  as  the  old  rules  of  pleading  apply  in  all  their 
strictness.  The  words  must  be  set  out  verbatim,  however  great 
their  length.  (Bradlavgh  and  Besant  v.  Tlie  Queen,  8  Q.  B.  D. 
607;  48  L.  J.  M.  C.  6;  26  W.  E.  410;  88  L.  T.  118.)  Any 
material  variation  between  the  words  as  laid  in  the  indictment 
and  the  words  proved  at  the  trial  will  still  be  fatal,  in  spite  of 
the  powers  of  amendment  given  by  the  14  &  15  Yict.  c.  100, 
s.  1.  (See  Re  Crowe,  8  Cox,  C.  C.  128 ;  R.  v.  FusseU,  8  Cox, 
C.  C.  291.)  In  the  one  case,  however,  of  an  obscene  libel,  it  is  no 
longer  necessary  to  set  out  in  the  indictment  the  obscene  passages 
in  full.  It  is  ''  sufficient  to  deposit  the  book,  newspaper,  or  other 
documents  containing  the  alleged  libel  with  the  indictment  or  other 
judicial  proceeding,  together  with  particulars  showing  precisely, 
by  reference  to  pages,  columns,  and  lines,  in  what  part  of  the  book, 
newspaper,  or  other  document  the  alleged  libel  is  to  be  found, 
and  such  particulars  shall  be  deemed  to  form  part  of  the  record.'^ 
(Law  of  Libel  Amendment  Act,  1888,  s.  7.)  The  decision  in 
Bradlaugh  and  Besant  v.  The  Queen  is  so  far  overruled.  It  ia 
unfortunate  that  the  section  does  not  extend  to  blasphemous  as 
well  as  to  obscene  libels. 

If  the  words  are  in  a  foreign  language,  they  must  be  set  out  in  the 
original,  and  a  correct  translation  added.  {Zenobio  v.  Axtell, 
6  T.  E.  162  ;  R.  v.  Goldstein,  8  Brod.  &  B.  201 ;  7  Moore,  1 ;  10 
Price,  88;  E.  <&  E.  C.  C.  478.)  The  indictment  must  expressly 
charge  the  defendant  with  "publishing;"  as  merely  writing  a 
libel  is  no  crime.     {R.  v.  Burdett,  4  B.  &  Aid.  95.)    It  must  also 


INDICTMENT.  669 

declare  that  the  libel  was  written  and  published  ''  of  and  concern- 
ing the  prosecutor."  The  omission  of  those  words  was  held  fatal  in 
R.  V.  Maraden,  4  M.  &  S.  164 ;  8  Buss,  on  Crimes,  209 ;  and  in 
R.  V.  SuUy,  12  J.  P.  586.  But  if  it  sufficiently  appears  from  other 
allegations  in  the  indictment  to  whom  the  libel  refers,  it  will  be 
held  good.  {Oregory  v.  The  Queen,  15  Q.  B.  957;  15  Jur.  74; 
5  Cox,  C.  C.  247.)  The  indictment  must  also  aver  all  facts  neces- 
sary to  explain  the  meaning  of  the  libel  and  to  connect  it  with  the 
person  defamed ;  for  sect.  61  of  the  Common  Law  Procedure  Act, 
1852,  applies  only  to  pleadings  in  civil  cases,  so  that  in  an  indict- 
ment an  innuendo  still  requires  a  prefatory  averment  to  support  it. 
Hence  there  is  still  considerable  technicality  in  criminal  pleading ; 
although  modem  judges  will  never  be  quite  so  strict  as  their  prede- 
cessors. (See  ante,  pp.  180,  182.)  The  innuendo  can  only  explain 
and  point  the  defamatory  meaning  of  the  words ;  it  must  not  intro- 
duce new  matter.  The  judgment  of  De  Grey,  C.J.,  in  R,  v.  Home 
((1777)  Cowp.  682;  11  St.  Tr.  264;  20  How.  St.  Tr.  651),  "has 
universally  been  considered  the  best  and  most  perfect  exposition  of 
the  law  on  this  subject."  (Per  Abbott,  C.J.,  in  R.  v.  Burdett,  4 
B.  &  Aid.  816.)  Extrinsic  facts  must  be  averred  where  without 
such  averments,  the  libel  would  appear  innocent  or  unmeaning, 
(fi.  V.  Yates,  12  Cox,  C.  C.  283.)  But  where  the  writing  on  the  face  of 
it  imports  a  libel,  no  innuendo  is  necessary,  nor  any  introductory 
averments.  (R.  v.  Tutchin,  (1704)  14  How.  St.  Tr.  1095 ;  5  St.  Tr. 
527 ;  2  Lord  Kaym.  1061 ;  1  Salk.  50 ;  6  Mod.  268 ;  Holt,  424.) 
See  further  as  to  the  office  of  the  innuendo,  ante,  p.  110. 

In  1652,  BoUe,  C.J.,  laid  it  down  that ''  in  an  indictment  a  thing 
must  be  expressed  to  be  done /aZ«o  et  malitiose,  because  that  is  the 
usual  form."  {Anon.,  Style,  892.)  But  in  R.  v.  Burks  (7  T.  R.  4), 
the  Court  of  Eing*s  Bench  decided  that  in  an  information,  at  all 
events,  it  is  unnecessary  to  allege  that  the  libellous  matter  is  false. 
And  the  Court  of  Crown  Cases  Reserved  has  decided  that  if  an 
indictment  under  sect.  5  of  Lord  Campbell's  Act  charges  the 
defendant  with  having  published  a  libel  "  unlawfully,"  the  omission 
of  the  word  ''  maliciously  "  is  immaterial.  {R.  v.  Munsloiv,  (1895) 
1  Q.  B.  758;  64  L.  J.  M.  C.  138;  48  W.  R.  495 ;  72  L.  T.  801.) 
Still,  it  is  always  safer  to  aver  that  the  defendant  published  the 
libellous  words  **  falsely  and  maliciously ; "  if  for  no  other  reason, 
**  because  that  is  the  usual  form." 

In  some  few  cases  it  is  necessary  to  aver  a  special  intent.  Thus, 
Abbott,  J.,  held  in  22.  v.  Wegener  (2  Stark.  245),  that  where  a  letter 
is  sent  direct  to  the  prosecutor,  and  published  to  no  one  else,  an 
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intention  to  provoke  the  prosecutor  and  to  excite  him  to  a  breach 
of  the  peace  must  be  alleged,  and  that  an  allegation  that  it  was  sent 
with  intent  to  injure,  prejudice,  and  aggrieve  him  in  his  profession 
and  reputation  could  not,  in  such  a  case,  be  supported.  Bat  the 
Becorder  of  London  held  the  contrary  in  R.  v.  Brooke  (7  Cox,  C.  C. 
261) ;  and  in  li.  v.  Pricey  tried  at  the  Swansea  Assizes  on  Aagust 
9th,  1881,  Baggallay,  L.J.,  after  consulting  Pollock,  B.,  decided 
that  the  averment  of  an  intention  to  provoke  the  prosecutor  to  a 
breach  of  the  peace  was  not  essential,  the  indictment  ending  as 
usual  with  the  words  ''against  the  peace  of  our  lady  the  Queen. "^ 
Still,  it  will  always  be  safer  to  insert  the  words  which  Abbott,  J., 
thought  necessary.  Where  a  letter  containing  a  libel  on  a  married 
man  is  sent  to  his  wife,  ''  it  ought  to  be  alleged  as  sent  with  intent 
to  disturb  the  domestic  harmony  of  the  parties."  (2  Stark.  245  ; 
see  also  R.  v.  Benjield,  2  Burr.  980.)  So  in  the  case  of  a  libel  on  a 
person  deceased,  an  intent  should  be  alleged  to  bring  contempt  and 
scandal  on  his  family  and  relations,  and  so  provoke  them  to  a  breach 
of  the  peace.  (22.  v.  2'ophavi,  4  T.  B.  126,  ante,  p.  428 ;  but  now 
see  R.  V.  Ensor,  (1887)  8  Times  L.  B.  866;  and  Precedent  No.  78, 
post,  p.  752.) 

An  information  for  seditious  libel  is  not  bad  because  the 
words  "  seditious "  and  ''  seditiously "  are  not  used,  if  it  clearly 
appear  on  the  face  of  the  information  that  the  publication  was 
made  with  seditious  intent.  (22.  v.  M'Hugh,  (1901)  2  Ir.  B.  569.) 
And  the  same  rule  would  no  doubt  be  held  to  apply  to  an 
indictment. 

There  is  no  objection  to  joining  several  counts,  each  for  a 
separate  libel,  in  the  same  indictment  (per  Lord  Ellenborough^  in 
22.  V.  Jonesy  2  Gamp.  182) ;  and  the  grand  jury  may  of  course 
ignore  one  count,  and  find  a  true  bill  on  any  other.  Or  a  count  for 
libel  may  be  joined  in  the  same  indictment  with  a  count  for 
any  other  misdemeanour,  though  this  will  not  be  found  convenient 
in  practice,  as  the  judge  may  call  on  the  prosecutor  to  elect  on 
which  he  will  proceed  (22.  v.  Murphy,  8  C.  &  P.  297) ;  although  he 
will  not  do  so  where  the  counts  are  all  for  libel,  and  for  libels 
appearing  at  different  dates  in  the  same  periodical.  (15  Cox,  G.  G. 
220.)  But  counts  may  not  be  added  for  any  libels  in  respect  of 
which  the  prisoner  was  not  committed  for  trial,  unless  the  express 
leave  of  the  judge  be  obtained  under  80  &  81  Vict.  c.  85,  s.  1, 
before  the  bill  is  presented  to  the  grand  jury.  The  obtaining  of 
such  leave  is  not  a  mere  formality,  but  must  conform  to  the  spirit 
and  intention  of  that  Act ;  and  the  additional  counts  will  be  quashed. 
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if  leave  was  granted  on  insufficient  materials.  (/{.  pros.  Tyler  v. 
Bradlaugh  and  others,  81  W.  R.  229 ;  47  L.  T.  477  ;  47  J.  P.  71 ; 
15  Cox,  G.  C.  156.)  And  now  since  the  Newspaper  Libel  and 
Registration  Act,  1881,  s.  6,  it  is  no  longer  in  the  power  of  the 
prosecutor,  when  the  magistrate  has  only  committed  the  defendant 
under  sect.  5  for  the  common  law  ofifence,  to  add  a  count  under 
sect.  4  of  Lord  Campbell's  Act  (as  it  was  formerly ;  see  6  Q.  B.  D. 
p.  12 ;  Boeder  v.  Holder,  54  L.  T.  298).  The  count  for  the  graver 
oSence  will  now  be  quashed  or  amended  so  as  to  make  the  indict- 
ment correspond  with  the  committal.  {B.  v.  FeJhermann  and 
Wilkinson,  51  J.  P.  168 ;  Boeder  v.  Holder,  (1887)  8  Times  L.  R. 
546 ;  51  J.  P.  277.)  But  where  the  defendant  has  been  committed 
for  trial  and  indicted  under  sect.  4  for  publishing  a  libel,  ^*  know- 
ing the  same  to  be  false,*'  he  may,  nevertheless,  be  convicted  of 
merely  publishing  a  defamatory  libel  under  sect.  5.  {BodUr  v. 
The  Quern,  21  Q.  B.  D.  284 ;  57  L.  J.  M.  C.  85  ;  87  W.  R.  29 ;  59  L.  T. 
554 ;  52  J.  P.  791 ;  16  Cox,  C.  C.  488.) 

All  who  are  in  any  way  concerned  in  the  composition  or  publication 
of  a  libel  may  be  joined  in  the  same  indictment.  For  by  the  24  &  25 
Yict.  c.  94,  8.  8, ''  whosoever  shall  aid,  abet,  counsel  or  procure  the 
commission  of  any  misdemeanour,  whether  indictable  at  common 
law  or  by  virtue  of  any  statute,  may  be  tried,  indicted,  and  punished 
as  a  principal  offender."  But  if  one  defendant  denies  that  he  is  in 
any  way  connected  with  the  libel,  and  desires  to  call  his  co-defen« 
dants  as  witnesses  in  support  of  his  case,  the  judge  will  order  him 
to  be  tried  separately  from  the  others,  unless  such  separate  trial 
would  embarrass  the  prosecution  more  than  a  joint  trial  would 
prejudice  the  defendant.  It  is  a  question  of  the  balance  of  con- 
venience. (Per  Lord  Coleridge,  in  R.  v.  Bradlaugh  and  others, 
15  Cox,  C.  C.  217,  220.) 

Pleading  to  the  Indictment. 

When  a  true  bill  has  been  found  by  the  grand  jury,  the  defendant 
is  arraigned,  the  substance  of  the  indictment  is  read  over  to  him^ 
and  he  is  then  called  on  to  plead.    At  common  law  he  might — 

(1)  Demur  to  the  indictment ; 

(2)  Plead  to  the  jurisdiction  of  the  Court ; 

(3)  Plead  specially  in  bar — 

(a)  Autrefois  acquit ; 

(b)  Autrefois  convict  (see  post,  p.  68S) ; 

(c)  Pardon; 
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(4)  Plead  guilty  ;  or 

{5)  Plead  the  general  issue — Not  Guilty. 

If  the  prisoner  stands  mute  of  malice,  or  does  not  answer 
directly  to  the  charge,  a  plea  of  Not  Guilty  shall  be  entered 
for  him,  and  the  trial  shall  proceed  as  though  he  had  actually 
pleaded  the  same.     (7  &  8  Geo.  lY.  c.  28,  s.  2.) 

By  virtue  of  6  &  7  Vict.  c.  96,  s.  6,  he  may  now  also — 

(6)  Plead  a  justification  that  the  words  are  true  and  that  it  was 
for  the  public  benefit  that  they  should  be  published.  (See  ante, 
p.  448.)  This  plea  may  be  pleaded  with  Not  Guilty ;  it  must  be  in 
writing  and  must  be  entered  and  filed  at  the  Crown  Office  or  with 
the  clerk  of  assize,  and  a  copy  delivered  to  the  prosecutor. 

There  is  now  but  little  use  in  demurring  to  an  indictment  except 
where  the  words  are  clearly  not  libellous  in  themselves,  and  are  not 
reasonably  susceptible  of  the  meaning  ascribed  to  them  by  the 
innuendo.    In  such  a  case  it  might  be  well  to  put  an  end  to  the 
case  as  quickly  as  possible.    But  if  the  demurrer  be  for  a  mere 
formal  defect,  the  Court  has  power  to  amend,  after  the  demurrer, 
either  an  information  {R.  v.  Wilkes,  4  Burr.  2568 ;  R.  v.  Holland, 
4  T.   E.  457),  or  even  an  indictment.     (14  &  15  Vict.  c.  100, 
ss.  1,  2,  S,  25.)     If,  on  the  other  hand,  the  defect  is  one  of  substance, 
it  will  not  be  waived  by  pleading  over,  nor  will  it  be  cured  by  verdict ; 
but  the  defendant  may  still  bring  error,  or  move  in  arrest  of  judg- 
ment after  conviction.     (See  14  &  15  Vict.  c.  100,  s.  25.)    Moreover, 
there  is  this  danger  in  demurring,  that  the  defendant  may  not  demur 
and  plead  Not  Guilty  at  the  same  time  (R.  v.  Od^ers,  2  Moo.  &  Bob. 
479) ;  hence,  in  strict  law,  if  he  fail  on  his  demurrer,  final  judgment 
may  be  entered  for  the  Crown  on  the  whole  case.     (72.  v.  Taylor, 
8  B.  &  C.  509,  516  ;  5  D.  &  R.  422.)     But  the  Court  has  power  to 
permit  the  defendant  afterwards  to  plead  over,  and  in  these  more 
merciful  days  will  generally  exercise  that  power.     (22.  v.  Mitchell, 
8  Cox,  C.  C.  93 ;  R,  v.  Birmingham  and  Gloucester  Ry.  Co,,  8  Q.  B. 
228,  233 ;  10  L.  J.  M.  C.  136.) 

The  plea  of  Not  Guilty  puts  the  prosecutor  to  proof  of  every 
material  allegation  in  the  indictment.  The  defendant  may  show 
under  this  plea  that  the  occasion  of  publication  was  privileged,  and 
may  indeed  raise  every  other  defence  permitted  him  by  law,  except 
that  the  words  or  any  part  of  them  are  true.  As  to  the  defence  of 
fair  and  bond  fde  comment  on  a  matter  of  public  interest,  if  the 
libel  contains  no  allegation  of  fact,  but  is  merely  comment,  this 
defence  can  be  raised  under  the  plea  of  Not  Guilty.  (See  ante,  p.  185.) 
But  if  the  libel  contains  allegations  of  fact,  as  distinct  from  comment, 
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every  such  allegation  mast  be  justified  by  a  plea  under  Lord  Camp- 
bell's Act ;  otherwise  the  defence  of  fair  comment  under  the  plea  of 
not  guilty  will  fail.  (See  ante,  p.  188 ;  also  Precedents  Nos.  26  and  70 ; 
and  Penrhyn  v.  The  ''Licensed  Victuallers*  Mirror,'*  (1890)  7  Times 
L.  E.  1.) 

It  is  only  in  the  case  of  a  defamatory  libel  on  a  private  individual 
that  the  defendant  may  justify  under  Lord  Campbell's  Act.  (Ante, 
p.  448.)  And  he  does  so  at  his  peril ;  for  placing  such  a  plea  on 
the  record  will  be  deemed  an  aggravation  of  his  offence,  should  he 
fail  to  prove  it.  By  the  express  words  of  Lord  Campbell's  Act,  a 
plea  of  justification  under  sect.  6  shall  be  pleaded  *'  in  the  manner 
now  required  in  pleading  a  justification  to  an  action  for  defamation." 
But  in  spite  of  these  words  there  is  no  power  in  any  Court  to  order 
particulars  of  such  a  plea  to  an  indictment  or  information,  or  to 
strike  it  out.  (Be  Rea,  9  Cox,  C.  C.  401.)  If  sufficient  details  be 
not  given  in  the  plea,  the  only  course  is  for  the  prosecutor  to  demur. 
(R.  V.  Hoggan,  Times,  November  4th,  1880.)  To  such  a  plea  the 
prosecutor  may  reply  generally,  denying  the  whole  thereof.  If  he 
does  not  reply,  judgment  will  be  given  for  the  defendant.  (R.  v. 
De  la  Porte,  69  J.  P.  617.)  See  Precedents  of  such  plea  and  reply, 
Nos.  70,  71,  88  and  84.  The  other  pleas  mentioned  above  are  now 
of  rare  occurrence.     (See  post,  p.  756.) 

Certio7'a7i. 

An  application  is  frequently  made  to  the  King's  Bench  Division 
for  a  writ  of  certiorari  to  bring  up  an  indictment  for  libel  from 
another  Court  that  it  may  be  tried  in  the  High  Court.  The  applica- 
tion is  frequently  made  before  the  indictment  is  found  by  the  grand 
jury,  the  Court  being  asked  to  remove  "  any  indictment  which  may 
be  found."  Where  the  indictment  is  found  at  the  Assizes,  no 
certiorari  is  necessary  to  bring  the  case  into  the  High  Court  of 
Justice.  A  simple  order  of  the  King's  Bench  Division,  that  the 
record  be  brought  into  Court  by  the  officer  of  the  Circuit  and  filed 
in  the  High  Court  of  Justice,  is  sufficient.  {R.  v.  Dudley  and  Stephens, 
14  Q.  B.  D.  278,  560.)  In  no  other  ways  can  the  Court  change  the 
venue  in  a  criminal  case.  (iJ.  v.  Casey,  18  Cox,  C.  C.  614 ;  R.  v. 
Hon.  F.  Cavendish,  2  Cox,  C.  C.  175.)  The  advantages  obtained  by 
the  removal  are,  amongst  others,  that  in  the  King's  Bench  Division 
a  special  jury  can  be  secured,  and  that  the  defendant  can  move  the 
Court  for  a  new  trial,  if  convicted. 

Where  the  application  is  made  by  the  Attorney-General  officially, 
the  writ  issues  as  a  matter  of  course.   (i2.  v.  Thomas,  4  M.  &  S.  442.) 

O.L.S.  x  x 
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But  where  a  private  individual  applies  for  the  writ,  whether  prose- 
cutor or  defendant,  he  will  have  to  file  aflfidavits  showing  some  special 
ground  for  the  removal,  arising  out  of  the  circumstances  of  the  par- 
ticular case  (Grown  Office  Bules,  1886,  r.  29) ;  and  he  must  also  enter 
into  recognisances  to  pay  all  costs  incurred  subsequent  to  the  removal, 
if  he  be  ultimately  unsuccessful.  (16  &  17  Vict.  c.  80,  ss.  4,  5.) 
The  application  may  in  vacation  be  made  to  a  judge  at  Chambers. 
(5  &  6  Will.  &  Mary,  c.  11,  s.  8 ;  Crown  Office  Rules,  1886,  r.  42.) 

One  of  several  defendants  may  obtain  the  writ ;  if  he  does,  this  will 
remove  the  indictment  as  to  all.  (R.  v.  Boxall,  4  A.  &  E.  518.)  But 
the  judge  who  grants  the  certiorari  will  require  the  defendant  who 
applies  for  it  to  give  security  for  the  costs  of  the  prosecution  occa- 
sioned by  the  removal,  in  the  event  of  any  one  of  the  defendants  being 
convicted.  {R.  v.  Jewell,  7  E.  &  B.  140  ;  26  L.  J.  Q.  B.  177 ;  R.  v. 
Foulkes,  1  L.  M.  &  P.  720 ;  20  L.  J.  M.  C.  196.) 

The  affidavits  should  be  entitled  **  in  the  King's  Bench  Division  " 
simply.  The  mere  fact  that  the  defendant  desires  a  special  jury  is 
not  alone  a  sufficient  ground  for  removal.  (-R.  v.  Morton,  1  Dowl. 
N.  8.  548.)  Nor  is  it  enough  to  show  on  affidavit  that  difficult 
questions  of  law  may  arise  (R.  v.  Joule,  6  A.  &  E.  539),  especially  if 
the  indictment  be  in  the  Central  Criminal  Court.  (R.  v.  Templar, 
1  Nev.  &  P.  91.)  But  if  it  can  be  proved  that  a  fair  and  impartial 
trial  of  the  case  cannot  be  had  in  the  Court  below,  the  application 
will  be  readily  granted.  (A.  v.  Hunt  and  others,  8  B.  &  Aid.  444 ; 
R.  V.  Palmer^  5  E.  &  B.  1024.)  No  appeal  lies  to  the  Court  of 
Appeal  from  the  refusal  of  the  King's  Bench  Division  to  grant  a 
certiorari.  (JR.  v.  Rudge,  16  Q.  B.  D.  469  ;  55  L.  J.  M.  C.  112  ;  84 
W.  R.  207  ;  58  L.  T.  851 ;  50  J.  P.  755.) 

Formerly  in  cases  of  misdemeanour  the  Court  made  the  order 
absolute  in  the  first  instance.  {R.  v.  Spencer,  8  Dowl.  127 ;  JR.  v. 
Chipping  Sodbury,  8  N.  &  M.  104.)  But  now  in  all  cases  an  order 
nisi  only  is  granted,  unless  there  be  great  urgency.  (See  Crown 
Office  Bules,  1886,  r.  28.)  If  an  order  nisi  for  such  a  writ  be  obtained » 
the  Court  below  will,  as  of  course,  order  the  trial  to  stand  over  till 
the  argument.  If  the  order  be  made  absolute,  either  prosecutor  or 
defendant  can  apply  for  a  special  jury.  (6  Geo.  lY.  o.  50,  s.  80.) 
After  the  removal  the  defendant  must  appear  in  the  King's  Bench 
Division,  and  plead  or  demur  to  the  indictment  within  four  days,  if 
not  immediately ;  but  the  Court  will  grant  him  further  time  on  good 
cause  shown.    (60  Geo.  III.  &  1  Geo.  IV.  c.  4,  ss.  1,  2.) 

The  trial  may  take  place,  either  at  bar  in  the  King's  Bench  Divi- 
sion at  the  Boyal  Courts  of  Justice,  or  at  the  Assizes  on  the  civil 
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side,  or  at  the  Central  Criminal  Court.  (19  &  20  Vict.  c.  16,  s.  1.)  A 
successful  prosecutor  will  be  entitled  to  his  costs,  whether  he  be 
"  the  party  grieved  or  injured  "  by  the  defendant's  words  or  not. 
{R.  V.  Oastler,  L.  E.  9  Q.  B.  132 ;  43  L.  J.  Q.  B.  42 ;  22  W.  E.  490 ; 
29  L.  T.  830 ;  overruling  R.  v.  Dewhurst,  5  B.  &  Ad.  405.)  The 
costs  will  be  taxed  under  a  side-bar  rule ;  and  if  they  are  not  paid 
within  ten  days  the  recognisance  will  be  estreated,  and  the  sureties 
compelled  to  pay.  (16  &  17  Vict.  c.  30,  s.  6.)  The  sureties  may 
then  sue  the  defendant  and  recover  the  amount  for  which  they 
became  bail  in  an  action  for  money  paid  at  the  defendant's  request. 
(Jones  v.  Orchard,  16  C.  B.  614 ;  24  L.  J.  C.  P.  229 ;  3  W.  E.  554.) 
A  writ  of  certiorari  may  also  be  applied  for  to  bring  up  an  indict- 
ment in  order  that  its  validity  may  be  considered  and  determined, 
and  that  it  may  be  quashed,  if  proved  invalid.  Such  an  application 
must  be  made  after  the  bill  is  found  and  before  judgment  has  been 
given  thereon ;  for  after  judgment  has  been  given  no  writ  of  cer- 
tiorari can  issue ;  the  record  can  only  be  removed  by  writ  of  error. 
(R.  V.  Seton,  7  T.  E.  373];  In  re  Pratt,  7  A.  &  E.  27  ;  R.  v.  Unwin^ 
7  Dowl.  578 ;  R.  v.  Christian,  12  L.  J.  M.  C.  26 ;  R.  v.  Wilson, 
14  L.  J.  M.  C.  3 ;  R.  v.  Boaler,  67  L.  T.  354 ;  56  J.  P.  792.) 
The  Court  below  has  full  power  to  hear  a  motion  in  arrest  of 
judgment. 

Evidence  for  the  Prosecution. 

When  the  case  comes  on  for  trial  the  onus  lies  on  the  prosecutor 
to  prove — 

(1)  That  the  defendant  published  the  defamatory  words.  As  to 
what  is  a  suflBcient  publication  in  law,  see  ante.  Chapter  VI.,  pp.  150 — 
172.  As  to  constructive  publication  by  the  act  of  the  defendant's 
servant  or  agent,  see  ante,  pp.  645 — 550.  The  proof  of  publication  in 
criminal  cases  is  the  same  as  in  civil  cases,  save  that  it  is  not  essen- 
tial to  prove  a  publication  to  a  third  person,  where  the  indictment 
alleges  an  intent  to  provoke  a  breach  of  the  peace.  (R.  v.  Wegener, 
2  Stark.  245;  Phillips  v.  Jansen,  2  Esp.  624;  Clutterbuck  v.  Chaffers, 
1  Stark.  471.)  Sect.  15  of  the  Newspaper  Libel  and  Eegistration 
Act,  1881,  which  facilitates  the  proof  of  the  ownership  of  a  news- 
paper, applies  to  criminal  as  well  as  to  civil  proceedings.  (See  ante, 
p.  548.)  Sect.  27  of  the  Common  Law  Procedure  Act,  1854  {ante, 
p.  625),  as  to  comparison  of  handwriting,  though  originally  confined 
to  civil  proceedings  (sect.  103),  now  applies  to  criminal  trials  as 
well.  (28  &  29  Vict.  c.  18,  s.  8.  See  also  R.  v.  Beere,  1  Lord 
Eaym.  414 ;  12  Mod.  221 ;  2  Salk.  417 ;  Carth.  409 ;  Holt,  422 ;  R. 
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V.  Slaneyy  6  C.  &  P.  218.)  Whoever  requests  or  procures  another  to 
write  or  publish  a  libel  will  be  held  equally  guilty  with  the  actual 
publisher.  (R.  v.  Cooper,  8  Q.  B.  588 ;  15  L.  J.  Q.  B.  206.)  If  the 
manuscript  from  which  a  libel  has  been  printed  be  produced  and 
proved  to  be  in  the  handwriting  of  the  defendant,  this  is  prima  facie 
proof  that  he  authorised  or  directed  the  printing  and  publishing ; 
though  the  defendant  may  give  evidence  to  rebut  it.  (i2.  v.  Lovett, 
9  G.  &  P.  462.  And  see  the  remarks  of  Lord  Erskine,  5  Dow,  H.  L. 
at  p.  201.) 

(2)  It  is,  however,  necessary  in  a  criminal  case  to  prove  further 
that  the  prisoner  published  the  libel  in  the  county  in  which  the 
venue  is  laid.  However,  if  the  defendant  write  a  libellous  letter 
and  cause  it  to  be  posted,  that  letter  is  published  both  in  the  county 
where  it  is  posted,  and  in  the  county  to  which  it  is  addressed,  if  it  be 
opened  there.  {R.  v.  Burdett,  4  B.  &  Aid.  95 ;  R.  v.  Girdwood,  1 
Leach,  169 ;  East,  P.  C.  1120,  1125 ;  R.  v.  Hobnes,  12  Q.  B.  D.  28 ; 
49  L.  T.  540.)  If  the  person  to  whom  it  is  addressed  be  not  then 
at  the  address  given  on  the  envelope,  and  the  letter  be  forwarded 
unopened  to  him  in  another  county  and  there  opened,  then  this  is  a 
publication  by  the  defendant  in  that  other  county.  {R.  v.  WaUon, 
1  Gamp.  215.)  The  post-mark  is  sufficient  primd  facie  evidence  that 
the  letter  was  in  the  post-office  named  on  th^  date  of  the  mark. 
(R.  V.  Plumer,  Euss.  &  Ry.  264 ;  -B.  v.  Canning,  19  St.  Tr.  870;  R.  v. 
Hon.  Robert  Johnson,  7  East,  65 ;  8  Smith,  94;  29  How.  St.  Tr.  103; 
Stocken  v.  CoUin,  7  M.  &  W.  515  ;  10  L.  J.  Ex.  227.)  These  cases 
must  be  taken  to  overrule  the  dictum  of  Lord  Ellenborough  in  R.  v. 
Watson,  1  Gamp.  215.  An  admission  by  the  defendant  that  he 
wrote  the  libel  is  no  admission  that  he  published  it,  still  less  that 
he  published  it  in  any  particular  county.  {The  Seven  Bishops'  Case, 
4  St.  Tr.  804 ;  R.  v.  Burdctt,  4  B.  &  Aid.  95.) 

(8)  The  prosecutor  must  now  put  in  the  libel  and  have  it  read  to 
the  jury.  The  libel  itself  must,  if  possible,  be  produced  at  the  trial. 
If  it  be  in  the  possession  of  the  defendant,  and  notice  has  been  given 
to  him  to  produce  it,  and  he  refuses  so  to  do,  secondary  evidence 
may  be  given  of  its  contents.  {Attorney-General  v.  Le  Marchant,  2 
T.  R.  201,  n. ;  R.  v.  Boucher,  1  F.  &  F.  486.)  But  proof  that  the 
document  was  last  seen  in  the  possession  of  a  servant  of  the  defendant 
does  not  of  itself  entitle  the  prosecutor  to  give  parol  evidence  of  its 
contents.  {R.  v.  Pearce,  Peake,  75.)  Notice  to  produce  must  be 
given  a  reasonable  time  before  the  trial.  No  general  rule  can  be  laid 
down  as  to  what  is  a  reasonable  time;  each  case  must  be  governed 
by  its  particular  circumstances;  but  if  it  appear  that  since  the  notice 
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WAS  given  there  waa  an  opportunity  of  fetching  the  document,  the 
notice  will  be  held  suflScient.  (Per  Bramwell,  B.,  in  R.  v.  Barker, 
1  F.  &  F.  326.)  Any  other  documents  which  explain  the  libel,  and 
are  referred  to  in  it,  may  also  be  put  in  and  read.  {R.  v.  Slaney, 
5  C.  &  P.  213.) 

Any  variance  between  the  words  as  proved  and  the  words  as  laid 
will  be  fatal,  if  it  in  any  way  affects  the  sense.  But  a  variance  which 
is  immaterial  to  the  merits  of  the  case  may  be  amended  by  the  judge 
at  the  trial,  at  any  time  before  verdict,  if  he  thinks  that  such  amend- 
ment cannot  prejudice  the  defendant  in  his  defence  on  the  merits. 
(7  Geo.  IV.  c.  64,  s.  20 ;  14  &  15  Vict.  c.  100,  ss.  1,  24,  25.)  But 
once  such  amendment  has  been  made,  there  is  no  power  of  amending 
the  amendment,  or  of  reverting  to  the  indictment  as  it  originally 
stood ;  but  the  case  must  be  decided  upon  the  indictment  in  its 
amended  form. 

The  prosecution  must  further  prove  the  innuendoes  and  all 
explanatory  averments  of  extrinsic  facts,  whenever  such  proof  is 
necessary  to  bring  out  the  libellous  nature  of  the  publication,  or  to 
point  its  application  to  the  person  defamed.  That  asterisks  or  blanks 
are  left  where  the  name  of  the  person  defamed  should  appear  is  no 
defence,  if  those  who  knew  the  circumstances  understood  the  libel 
to  refer  to  the  prosecutor.  Any  declarations  of  the  defendant  as  to 
what  he  meant  are  admissible  in  evidence  against  him .  {R.  v.  Tucker, 
By.  &  Moo.  134.)  Strict  proof  must  be  given  of  all  material  and 
necessary  allegations  in  the  indictment,  which  the  libel  itself  does 
not  admit  to  be  true.  (R.  v.  Sutton,  4  M.  &  S.  548 ;  R.  v.  Holt, 
5  T.  B.  436  ;  R.  v.  Martin,  2  Camp.  100 ;  R.  v.  Budd,  5  Esp.  230.) 

It  will  then  be  for  the  jury,  after  considering  this  evidence,  to  say 
whether  the  publication,  when  taken  as  a  whole,  is  or  is  not  a  libel. 

(4)  In  a  few  cases  the  prosecution  must  also  prove  a  special 
intent  stated  in  the  indictment.  (Ante,  pp.  427,  669.)  Whether 
such  special  intent  existed  or  no  is  a  question  for  the  jury.  An 
averment  of  intention  is  divisible ;  so  that  where  a  libel  is  alleged 
to  have  been  published  with  intent  to  defame  certain  magistrates, 
and  also  to  bring  the  administration  of  justice  into  contempt,  it  is 
suflScient  to  prove  a  publication  with  either  of  these  intentions. 
(R.  V.  Evans,  3  Stark.  35.)  Malice  need  never  be  proved,  unless  the 
occasion  be  privileged. 

(5)  If  the  indictment  be  framed  under  sect.  4  of  Lord  Camp- 
bell's Act,  the  prosecutor  must  give  some  evidence  that  the  defendant 
knew  that  the  words  were  false.  But  in  no  other  case  need  the 
prosecutor  give  any  evidence  to  show  that  the  libel  is  false. 
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Evidence  for  the  Defence, 

The  defendant  may  call  evidence  rebutting  the  case  for  the  prose- 
cution.    By  sect.  9  of  the  Law  of  Libel  Amendment  Act,  1888, 
and  again  by  the  Criminal  Evidence  Act,  1898,  s.  1,  the  defendant 
in  every  proceeding  for  libel  may  now  give  evidence  at  every  stage 
of  the  proceeding,  if  he  or  she  think  fit ;  and  so  may  his  wife  or  her 
husband.     Such  witnesses,  though  competent,  are  not  compellable 
to  give  evidence.    But  if  the  defendant  elects  to  go  into  the  box  he 
may  be  cross-examined  with  a  view  of  proving  him  guilty  of  the 
oflfence  with  which  he  stands  charged.     (Criminal  Evidence  Act, 
1898,  s.  1,  sub-s.  (e).)  So,  too,  in  any  proceeding  for  an  illegal  practice 
under  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895,  the 
person  charged,  and  the  husband  or  wife  of  such  person,  are  com- 
petent to  give  evidence  in  answer  to  the  charge.     (58  &  59  Vict.  c.  40, 
s.  2.)    The  defendant  may  dispute  the  fact  of  publication,  or  negative 
the  innuendo,  or  show  that  the  libel  referred  to  someone  else,  not 
the  prosecutor.    He  may  give  in  evidence  any  facts  which  put  a 
different  complexion  on  the  libel,  e.g.^  other  passages  contained  in 
the  same  publication,  fairly  connected  with  the  same  subject.     (R.  v. 
Lamben  and  Pen-y,  2  Camp.  898  ;  31  How.  St.  Tr.  840.)     So,  too, 
the  defendant  may  give  evidence  of  any  collateral  facts  which  show 
that  the  libel  complained  of  is  a  fair  and  bond  fide  comment  on  a 
matter  of  public  interest,  or  is  privileged  by  reason  of  the  occasion 
on  which  it  was  published.     Unless  such  privilege  be  absolute,  the 
prosecutor  may  rebut  the  defence  of  privilege  by  evidence  of  malice, 
precisely  as  in  civil  cases. 

The  defendant  may  also  cross-examine  the  plaintiff's  witnesses  as 
to  any  previous  statements  made  by  them  on  the  subject-matter  of 
the  indictment,  and  if  such  statements  were  reduced  into  writing, 
such  writing  may  be  produced  to  contradict  them.  (28  &  29  Vict, 
c.  18,  ss.  4,  5.)  As  to  proving  a  previous  conviction  of  a  witness, 
see  ante,  p.  648. 

The  defendant  may  call  evidence  to  show  that  though  he  published 
the  libel  with  his  own  hand  he  was  not  at  the  time  conscious  of  its 
contents.  The  onus  of  proving  this  lies  on  the  defendant ;  the  bare 
delivery  of  the  letter,  though  sealed,  has  been  held  to  be  pnmd  facie 
evidence  of  a  knowledge  of  its  contents.  (It  v.  Girdivood,  1  Leach, 
169;  East,  P.  C.  1120,  1125.)  But  if  the  defendant  can  prove  that 
he  cannot  read,  or  that  he  never  had  any  opportunity  of  reading  the 
libel,  but  delivered  it  pursuant  to  orders,  having  no  reason  to  suppose 
its  contents  illegal,  this  will  be  a  defence.     (See  ante,  p.  440.) 
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Again,  where  evidence  has  been  given  which  has  established  a 
primd  facie  ease  of  publication  against  the  defendant  by  the  act  of 
some  other  person  acting  by  his  authority,  the  defendant  may  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  arose  from  no  want  of  due  care  or  caution  on  his 
part.  (6  &  7  Vict.  c.  96,  s.  7.)  The  leading  case  on  this  section  is 
R.  V.  Holhrook  and  others,  8  Q.  B.  D.  60 ;  47  L.  J.  Q.  B.  85 ; 
4  Q.  B.  D.  42 ;  48  L.  J.  Q.  B.  118.  (Ante,  p.  550.)  Mr.  Bradlaugh 
succeeded  in  establishing  a  defence  under  this  section  in  22.  v. 
Bradlaugh  and  others,  15  Cox,  C.  C.  217.     {Ante,  p.  448.) 

Also,  if  the  defendant  has  pleaded  a  plea  under  sect.  6  of  Lord 
Gampbeirs  Act,  but  not  otherwise,  he  may  give  evidence  of  the  truth 
of  the  libel.  But  the  truth  alone  is  no  defence  in  a  criminal  case ; 
the  defendant  must  also  show  that  it  was  for  the  public  benefit  that 
the  matters  charged  should  be  published.  In  R.  v.  Wamsborough 
( (1888)  4  Times  L.  B.  620),  Baron  Huddleston  is  reported  to  have 
ruled  that,  while  the  issue  of  truth  was  for  the  jury,  it  was  for  the 
i  udge  to  decide  whether  the  publication  was  or  was  not  for  the  public 
benefit.  {Sed  qtuere ;  see  the  judgment  of  the  same  learned  judge 
in  Pankhurst  v.  Sowler,  (1886)  8  Times  L.  E.  198.)  No  such  plea 
under  Lord  Campbell's  Act  can  b^  pleaded  in  the  case  of  a  blas- 
phemous, obscene,  or  seditious  libel.  (i2.  v.  Dufy,  9  Ir.  L.  B.  829 ; 
2  Cox,  C.  C.  45 ;  Ex  parte  O'Brien,  12  L.  E.  Ir.  29 ;  15  Cox,  C.  C. 
180 ;  R.  V.  M'Hugh,  (1901)  2  Ir.  E.  569.)  If  a  general  charge  be 
made  in  the  libel,  specific  instances  must  be  set  out  in  the  plea.  It 
will  be  sufficient,  however,  if  at  the  trial  two  or  three  distinct 
instances  are  proved  to  the  satisfaction  of  the  jury.  (22.  pros, 
Lamhri  v.  Labouchere,  14  Cox,  C.  C  419  ;  ante,  p.  177.) 

Evidence  that  the  identical  charges  contained  in  the  libel  which 
is  the  subject  of  the  indictment  had,  before  the  time  of  composing 
and  publishing  such  libel,  appeared  in  another  publication  which 
was  brought  to  the  prosecutor's  knowledge,  and  against  the  publisher 
of  which  he  took  no  legal  proceedings,  is  not  admissible  either  at 
common  law  or  under  this  section.  {R.  v.  Holt,  6  T.  E.  486 ;  R. 
V.  Newman,  Dears.  C.  C-  85  ;  8  C.  &  K.  252 ;  1  E.  &  B.  268 ;  22 
L.  J.  Q.  B.  156 ;  17  Jur.  617 ;  Pankhurst  v.  Hamilton,  (1886)  2 
Times  L.  E.  682.)  That  rumours  to  the  same  efifect  had  previously 
been  circulated  in  other  newspapers  is  no  justification  for  the 
defendant's  repeating  the  statement  in  his  own  paper,  if  he  purports 
to  speak  **  from  authority."  (if.  v.  Harvey  and  Chapman,  2B.  &  C. 
257.)  So,  too,  it  is  no  defence  to  a  charge  of  publishing  a  seditious 
libel,  that  it  is  an  extract  from  an  American  paper,  reprinted  as 


d  I 


680  PROCEEDINGS  BY  WAY  OF  INDICTMENT. 

foreign  news,  especially  if  such  seditions  extracts  be  babitaally 
published  by  the  defendant  at  a  time  of  great  political  excitement, 
without  one  word  of  warning  or  one  note  of  disapproval.  (12.  v. 
Pigotty  11  Cox,  G.  C.  46.)  Where  the  libel  contains  several  charges, 
the  defendant  must  prove  the  truth  of  them  all ;  otherwise  the  jury 
will  be  bound  to  find  a  verdict  for  the  Crown ;  and  the  Court,  in 
giving  judgment,  will  consider  whether  the  guilt  of  the  defendant 
is  aggravated  or  mitigated  by  the  plea,  and  by  the  evidence  given  to 
prove  or  disprove  it,  and  form  its  own  conclusion  on  the  whole  case. 
(R.  V.  Newman,  1  E.  &  B.  558 ;  22  L.  J.  Q.  B.  156.) 

If  no  such  plea  has  been  placed  on  the  record,  no  evidence  can 
be  given  of  the  truth  of  the  defendant's  words.  But  if  evidence  be 
admissible  on  other  issues  in  the  case,  it  will  not  be  excluded  merely 
because  it  tends  to  show  the  truth  of  the  libel.  {R.  v.  Grant  and 
others,  5  B.  &  Ad.  1081 ;  8  N.  &  M.  106.) 

The  defendant  may  also,  as  in  other  criminal  cases,  call  witnesses 
to  his  good  character ;  but  such  evidence  will  be  of  very  little  use, 
except  perhaps  in  cases  of  mistaken  identity;  and  there  are  dangers 
attending  an  attempt  to  establish  the  good  character  of  the  defen- 
dant (see  Criminal  Evidence  Act,  1898,  s.  1,  sub-s.  (f)  (ii) ). 
Evidence  of  good  character  may  also  be  given  after  verdict  in 
mitigation  of  punishment.  Where  several  prisoners  are  indicted 
jointly  and  some  of  them  call  witnesses,  while  others  do  not,  the 
counsel  for  the  prisoners  who  have  called  witnesses  must  address 
the  jury  first ;  then  the  counsel  for  the  Crown ;  and  last,  the 
counsel  for  the  prisoners  who  called  no  witnesses.  (12.  v.  Bums  and 
others,  16  Cox,  C.  C.  195.)  The  fact  that  the  defendant  has  been 
called  as  a  witness  shall  not  of  itself  confer  on  the  prosecution  the 
right  of  reply.     (Criminal  Evidence  Act,  1898,  s.  8.) 

Summing-up  and  Vei*dict. 

The  judge  at  the  conclusion  of  the  case  sums  up  the  evidence  to 
the  jury,  and  directs  them  as  to  the  law.  Before  Fox's  Libel  Act 
it  had  come  to  be  the  rule  that  in  a  criminal  case  the  judge,  and  not 
the  jury,  should  decide  whether  or  no  the  publication  was  a  libel. 
On  proof  of  publication,  of  the  innuendoes,  and  of  the  other 
necessary  averments,  the  judge  would  direct  the  jury  to  find  the 
defendant  guilty.  (See  R.  v.  Woodfall,  5  Burr.  2661 ;  12.  v.  Shipley 
(Dean  of  St.  Asaph),  21  St.  Tr.  1043 ;  3  T.  R.  428,  n. ;  4  Dougl.  73 ; 
12.  V.  Withers,  8  T.  R.  428.)  But  that  Act  (32  Geo.  III.  c.  60,  s.  1), 
declares  and  enacts  that  on  the  trial  of  an  indictment  or  informa- 
tion for  libel  the  jury  may  give  a  general  verdict  of  Guilty  or  Not 
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Guilty  upon  the  whole  matter  put  in  issue  before  them.  Or  tlie 
jury  may  in  their  discretion  find  a  special  verdict  as  in  other 
criminal  cases.  (Sect.  8.)  The  judge  of  course  may  still  direct  the 
jury  on  any  point  of  law,  stating  his  own  opinion  thereon  if  he  think 
fit ;  but  the  question,  libel  or  no  libel,  must  ultimately  be  decided 
by  the  jury.  Fitzgerald,  J.,  thus  addressed  the  jury  in  a  case  of 
seditious  libel : — ''  Tou  are  the  sole  judges  of  the  guilt  or  innocence 
of  the  defendant.  The  judges  are  here  to  give  any  help  they  can, 
but  the  jury  are  the  judges  of  law  and  fact,  and  on  them  rests  the 
whole  responsibility.  In  this  sense  the  jury  are  the  true  guardians 
of  the  liberty  of  the  press."  (R.  v.  Sullivan,  11  Cox,  C.  C.  52.) 
The  jury  should  of  course  pay  attention  to  and  accept  the  judge's 
statement  of  the  law,  and  then  take  the  alleged  libel  into  their 
hands  and  consider  it  carefully ;  not  dwelling  too  much  on  isolated 
passages,  but  judging  it  fairly  as  a  whole.  If  the  libel  be  contained 
in  a  book  they  may  look  at  the  rest  of  the  book.  (Per  Lord  Eenyon, 
in  R.  V.  Reeves,  Peake's  Ad.  Gas.  84.)  So  if  it  be  contained  in  a  news- 
paper, the  jury  may  read  other  parts  of  the  same  paper  referring 
to  the  same  topic  as  the  libel,  though  locally  disjoined  from  it. 
(Per  Lord  Ellenborough,  in  R.  v.  Lambert  and  Perry,  2  Oamp.  899. 
See  also  Cooke  v.  Hughes,  1  B.  &  M.  112,  and  ante,  pp.  109,  378.) 
And  on  the  trial  of  Home  Tooke  for  treason  the  matter  was  carried 
much  further  ;  for  in  that  case  the  prisoner  was  allowed  to  read  in 
his  defence  various  extracts  from  other  works  published  by  him  at 
a  former  period  of  his  life ;  and  the  jury  were  permitted  to  carry 
these  along  with  them  when  they  retired  to  consider  their  verdict. 
Lord  Ellenborough,  however,  expressed  grave  doubts  as  to  the 
propriety  of  this  course.     (2  Camp.  400.) 

.If  the  defendant  be  indicted  under  sect.  4  of  Lord  Campbell's  Act, 
and  the  jury  find  that  he  published  the  libel,  but  did  not  know  at 
the  time  that  the  same  was  false,  he  may  be  convicted  on  that 
indictment  and  sentenced  under  sect.  5.  {Boaler  v.  The  Queen, 
21  Q.  B.  D.  284;  57  L.  J.  M.  C.  85;  87  W.  B.  29 ;  59  L.  T.  554; 
52  J.  P.  791 ;  16  Cox,  C.  C.  488.) 

Proceedings  after  Verdict. 

If  at  the  trial  the  defendant  is  acquitted,  no  further  proceedings 
can  be  taken ;  the  verdict  of  the  jury  is  conclusive  in  favour  of  the 
defendant.  {R.  v.  Cohen  and  Jacob,  1  Stark.  516  ;  R.  v.  Mann,  4  M. 
&  S.  887.)  If  the  jury  cannot  agree,  they  must  be  discharged  and 
the  prisoner  tried  again,  unless  a  noUe  prosequi  be  entered,  for  which 
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the  leave  of  the  Attorney-General  is  necessary.  The  prisoner  ia 
apparently  not  entitled  to  be  admitted  to  bail  in  the  interval 
between  the  two  trials.  (iJ.  v.  Foote,  10  Q.  B.  D.  878 ;  48  L.  T. 
894 ;  48  J.  P.  86 ;  15  Cox,  C.  C.  240.) 

If,  however,  the  defendant  is  convicted,  then,  if  the  judge  before 
whom  the  trial  took  place  has  reserved  any  point  of  law  arising 
thereat  for  the  consideration  of  the  Court  above,  he  may  state  a 
case  in  the  manner  pointed  out  by  the  11  &  12  Vict.  o.  78,  s.  2. 
This  case  will  be  argued  in  the  Court  for  the  consideration  of  Crown 
Cases  Reserved,  when  the  conviction  will  be  either  quashed  or 
affirmed.  If  no  such  point  has  been  reserved,  then  the  prisoner 
may  move  in  arrest  of  judgment,  as  in  a  civil  case  under  the  old 
procedure,  on  the  ground  that  the  words  as  laid  do  not  sufficiently 
appear  to  be  libellous,  or  on  some  other  ground  appearing  on  the 
face  of  the  record.  Power  to  make  this  motion  is  expressly  reserved 
by  Fox's  Libel  Act.  (82  Geo.  III.  c.  60,  s.  4.)  The  absence  of 
any  essential  introductory  averment  or  innuendo  will  be  a  good 
ground  for  arresting  judgment.  (R.  v.  Shipley  (Dean  of  St.  Asaph), 
21  St.  Tr.  1048;  8  T.  R  428,  n.;  4  Dougl.  73;  R.  v.  Tophavi, 
4  T.  B.  126.)  But  mere  formal  defects  cannot  now  be  taken 
advantage  of  in  such  a  motion.  (14  &  15  Vict.  c.  100,  s.  25.)  And 
''it  is  a  general  rule  of  pleading  at  common  law,  that  where  an 
averment  which  is  necessary  for  the  support  of  the  pleadings  is 
imperfectly  stated,  and  the  verdict  on  an  issue  involving  that 
averment  is  found,  if  it  appears  to  the  Court,  after  verdict,  that  the 
verdict  could  not  have  been  found  on  this  issue  without  proof  of 
this  averment,  then,  after  verdict,  the  defective  averment  which 
might  have  been  bad  on  demurrer  is  cured  by  the  verdict."  (Per 
Blackburn,  J.,  in  Heymann  v.  The  Queen,  L.  B.  8  Q.  B.  105,  106 ; 
21  W.  B.  857 ;  28  L.  T.  162 ;  per  Brett,  L. J.,  in  JR.  v.  AspinaU,  2 
Q.  B.  D.  57,  58 ;  46  L.  J.  M.  C.  145 ;  25  W.  B.  288;  86  L.  T.  297. 
See  also  Serjeant  Williams*  note  (1)  to  Stennel  v.  Hogg,  1  Wms. 
Saund.  228 ;  li.  v.  Goldsmith,  L.  B.  2  C.  C.  B.  79 ;  42  L.  J.  M.  C. 
94 ;  21  W.  B.  791 ;  28  L.  T.  881 ;  R.  v.  Munslow,  (1895)  1  Q.  B. 
758 ;  64  L.  J.  M.  C.  188 ;  48  W.  B.  495 ;  72  L.  T.  801.)  In  all 
other  cases,  however,  every  objection  which  could  have  been  taken 
by  demurrer  before  the  jury  were  sworn  may  still  be  taken  either 
upon  motion  in  arrest  of  judgment  or  by  writ  of  error.  (Per 
Cockbum,  C. J.,  2  Q.  B.  D.  572 ;  and  per  Bramwell,  L.J.,  8  Q.  B.  D. 
624 ;  jB.  v.  Larkin,  Dears.  C.  C.  865 ;  28  L.  J.  M.  C.  125.)  For 
instance,  if  the  indictment  does  not  set  out  the  words  of  the  libel 
verbatim,  this  defect  is   not  cured   by  a  verdict  convicting  the 
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defendant,  nor  is  it  waived  by  the  defendant's  omitting  to  demur. 
(Bradlaugh  and  Besant  v.  The  Queen,  8  Q.  B.  D.  607 ;  48  L.  J.  M.  C.  5 ; 
26  W.  E.  410 ;  88  L.  T.  118 ;  14  Cox,  C.  C.  68.)  But  now  as  to  the 
case  of  an  obscene  libel,  see  sect.  7  of  the  Law  of  Libel  Amendment 
Act,  1888.  {Ante,  p.  668.)  Where,  however,  an  indictment  or 
information  contains  several  counts,  if  any  one  of  them  be  found 
good,  the  judgment  will  stand.  (R,  v.  Benfield  and  others,  2 
Burr.  985.) 

A  motion  in  arrest  of  judgment  should  be  made  before  sentence 
to  the  judge  at  the  trial,  who  may  reserve  the  point  for  the  con- 
sideration of  the  Court  of  Crown  Cases  Beserved.  If  the  defendant 
omit  to  make  such  motion,  still  the  Court  will  of  itself  arrest  the 
judgment,  if  on  a  review  of  the  case  it  be  satisfied  that  the  defendant 
has  not  been  found  guilty  of  any  offence  in  law.  {Per  cur.  in  R.  v. 
Waddington,  1  East,  146.)  On  a  motion  in  arrest  of  judgment  the 
Court  has  no  power  to  amend  the  record.  {R.  v.  Larkin,  Dears. 
C.  C.  365 ;  23  L.  J.  M.  C.  125.)  If  the  judgment  be  arrested,  all 
the  proceedings  are  set  aside  and  judgment  of  acquittal  is  given; 
but  this  will  be  no  bar  to  a  fresh  indictment,  for  the  defendant  was 
never  really  in  jeopardy  under  the  defective  indictment.  {Vaux'a 
Case,  4  Eep.  45  a.)  So  if  the' judgment  against  him  be  reversed  on 
a  writ  of  error,  he  can  be  again  indicted  for  the  same  offence. 
{R.  V.  Drury  and  others,  3  C.  &  K.  190 ;  18  L.  J.  M.  C.  189.) 

The  defendant  may  also  bring  a  writ  of  error,  after  conviction 
and  sentence,  on  obtaining  the  Jiat  of  the  Attorney-General,  which 
will  be  granted  on  a  certificate  signed  by  the  prisoner*s  counsel 
whenever  reasonable  grounds  are  shown.  That  the  same  point  has 
been  raised  by  motion  in  arrest  of  judgment  and  decided  against 
the  prisoner  is  no  bar  to  bringing  error.  (Per  Mellor,  J.,  in  R.  v. 
Bradlaugh  and  Besant,  2  Q.  B.  D.  at  p.  574 ;  46  L.  J.  M.  C.  286.) 
If  the  Attorney-General  refuse  to  grant  s^Jiat,  the  defendant  has  no 
remedy.  {Ex  parte  Newton,  4  E.  &  B.  869;  Re  Pigott,  11  Cox, 
C.  C.  311.)  If  the  judgment  below  be  reversed,  the  Court  of  Error 
has  power  to  pronounce  the  proper  judgment.  (11  &  12  Vict. 
c.  78,  s.  5.) 

When  the  indictment  or  information  either  originated  in  the 
King's  Bench  Division  or  has  been  removed  thither  by  certioraH, 
the  defendant  may  also  move  for  a  new  trial,  as  in  a  civil  case  under 
the  old  practice.  The  motion  should  be  made  within  the  time 
specified  in  rule  166  of  the  Crown  Office  Bules,  1886 ;  though  the 
time  may  be  extended  ex  gratia  in  a  proper  case.  {R.  v.  Holt, 
5'T.  E.  436;   R.  v.  Newnian,  1  E.  &  B.  270;    22   L.  J.  Q.  B. 


684  PB0CEEDIN08  BY  WAY  OF  INDICTMENT. 

156 ;  Dears.  C.  C.  85 ;  17  Jur.  617 ;  8  C.  &  K.  252 ;  Crown  Office 
Rules,  167.) 

A  new  trial  may  be  moved  for  on  the  ground  that  the  prosecutor 
omitted  to  give  due  notice  of  trial,  or  that  the  verdict  was  contrary 
to  evidence  or  to  the  direction  of  the  judge,  or  on  the  ground  of 
improper  reception  or  rejection  of  evidence  or  other  mistake  or 
misdirection  of  the  judge,  or  of  any  gross  misbehaviour  of  the  jury 
among  themselves,  or  for  surprise,  or  for  any  other  cause  where  it 
shall  appear  to  the  Court  that  a  new  trial  will  further  the  ends  of 
justice.     (iJ.  V.  Whitehmise  and  Tench,  Dears.  C.  C.  1.) 

The  prisoner  must  be  present  in  Court  when  a  motion  for  a  new 
trial  is  made  and  argued.  (R.  v.  Spi'agg  and  another,  2  Burr.  929 ; 
R.  V.  Caudwell,  2  Den.  C.  C.  872,  n. ;  Crown  Office  Eules,  169.) 
The  rule  is  generally  argued  therefore  when  the  defendant  is 
brought  up  for  judgment.  (R.  v.  Hetherington,  5  Jur.  529.)  Where 
an  indictment  has  been  removed  into  the  King's  Bench  Division  by 
certiorari  at  the  instance  of  the  defendant,  the  Court  may,  in  its 
discretion,  grant  a  new  trial  on  the  terms  that  all  costs  shall  abide 
the  event  of  a  new  trial.  (R.  v.  Jfliitehouse  and  Tench,  Dears.  C.  C.  1.) 
As  soon  as  a  new  trial  is  ordered,  the  parties  stand  precisely  as 
they  did  before  the  first  trial,  and  the  whole  of  the  evidence  has  to 
be  reheard. 

Where  the  verdict  is  on  the  face  of  it  imperfect,  so  that  judgment 
cannot  be  given  upon  it,  the  Court  will  award  a  venire  de  noro 
instead  of  granting  a  new  trial,  the  error  appearing  on  the  face  of 
the  record.  In  such  a  case  the  first  trial  is  a  mis-trial  and  is  treated 
as  a  nullity,  and  the  prisoner  does  not  plead  again  (per  Abbott,  C. J., 
in  R.  V.  Foivler  and  Sexton,  4  B.  &  Aid.  273,  276) ;  but  the  evidence 
must  be  repeated.  A  venire  de  novo  was  awarded  in  Woodfall '«  Case 
(5  Burr.  2661),  it  being  impossible  to  say  what  the  jury  meant  by 
finding  him  "  guilty  of  publishing  only.*'  (And  see  Campbell  and 
another  v.  The  Queen,  11  Q.  B.  799;  17  L.  J.  M.  C.  89.) 

Sentence, 

Sentence  is  generally  passed  directly  the  verdict  of  guilty  is  given ; 
but  not  always,  especially  in  the  King's  Bench  Division.  If  sentence 
be  deferred  the  defendant,  unless  the  case  be  exceptional,  is  allowed 
out  on  the  same  bail  as  before.  In  the  interval,  the  defendant 
frequently  files  affidavits  in  mitigation  of  punishment,  which  the 
prosecutor  may  answer.  Such  affidavits  may  show  that  the  defen- 
dant reasonably  and  hondjide  believed  in  the  truth  of  the  charges 
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made  in  the  libel,  bat  not  that  the  libel  is  in  fact  true.  {R,  v. 
Burden,  4  B.  &  Aid.  314 ;  R.  v.  Haljriuy  9  B.  &  C.  65  ;  4  M.  &  E.  8 ; 
R.  V.  Newman,  17  J.  P.  84.)  Or  they  may  contain  general  evidence 
of  good  character,  or  disclaim  any  personal  malice  against  the 
prosecutor  {R.  v.  Tanfield,  42  J.  P.  428),  or  show  that  the  defendant 
voluntarily  stopped  the  sale  of  the  book  complained  of  as  soon  as 
proceedings  were  commenced  (R,  v.  WUliams,  Loflft,  759),  or  any 
other  circumstance  showing  provocation  by  the  prosecutor  or  an 
absence  of  malice  in  the  defendant.  But  the  defendant  should  be 
careful  not  to  attack  the  character  of  the  prosecutor  or  his  witnesses, 
or  impugn  the  justice  of  the  verdict,  lest  he  thereby  aggravate  his 
original  offence.  Blackburn,  J.,  in  R.  v.  Shimmens,  34  J.  P.  308, 
refused  to  receive  a  memorial  in  favour  of  the  defendant,  which 
was  not  on  affidavit. 

If,  in  the  interval  since  the  verdict,  the  defendant  has  republished 
the  libel,  or  continued  its  sale,  or  been  guilty  of  other  misconduct, 
the  prosecutor  may  file  affidavits  in  aggravation  of  punishment. 
(See  R.  V.  Withers,  3  T.  R.  428.)  As  to  the  procedure  when  the 
defendant  is  brought  up  for  judgment,  see  R.  v.  Bunts,  2  T.  B.  683. 
The  defendant  must  be  personally  present,  if  his  state  of  health 
will  permit.  {R.  v.  Ryder-Burton,  38  J.  P.  758 ;  R.  v.  Kinglake,  W.  N. 
1870,  p.  130.)  If  he  has  absconded,  judgment  apparently  cannot  be 
pronounced ;  all  the  Court  can  do  is  to  estreat  the  recognisances. 
{R.  V.  Chichester,  17  Q.  B.  504,  n. ;  R.Y.Elizabeth  Williams,^.  N.  1870, 
p.  120.)  The  judge  in  passing  sentence  will  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  any  plea  of 
justification  which  he  may  have  placed  on  the  record,  and  by  the 
evidence  given  to  prove  or  to  disprove  the  same.  (6  &  7  Vict.  c.  96, 
8.  6 ;  jR.  V.  Newman,  17  J.  P.  84.) 

Where  judgment  has  been  suffered  by  default,  both  parties 
should  state  their  case  on  affidavit.  If  there  is  any  matter  in  the 
prosecutor's  affidavit  which  the  defendant  could  not  be  expected  to 
have  come  prepared  to  answer,  he  will  be  allowed  an  opportunity 
of  answering  it  on  a  future  day.  {R.  v.  Archer,  2  T.  B.  203,  n. ; 
.B.  V.  WHsm,  4  T.  E.  487.) 

As  to  the  sentence  that  may  be  passed  in  the  case  of  a  defamatory 
libel  at  common  law,  see  ante,  p.  430 ;  under  the  various  statutes, 
pp.  430—432;  in  the  case  of  a  blasphemous  libel,  p.  446;  an  obscene 
libel,  p.  473 ;  a  seditious  libel,  p.  482.  If  the  prisoner  be  found 
guilty  of  publishing  a  blasphemous  or  seditious  libel,  all  copies 
found  in  his  possession  may  be  seized  and  destroyed  by  an  order  of 
the  Court  under  60  Geo.  III.  &  1  Geo.  lY.  c.  8,  ss.  1,  2. 
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Costs. 

In  the  case  of  an  indictment  or  information  by  a  private  prosecutor 
for  the  publication  of  a  defamatory  libel,  if  judgment  shall  be  given 
for  the  defendant,  he  shall  be  entitled  to  recover  his  costs  from  the 
prosecutor.  (6  &  7  Vict.  c.  96,  s.  8.)  Such  costs  must  first  be  taxed 
by  the  proper  officer  of  the  Court  before  which  the  indictment 
or  information  is  tried ;  and  this  should  be  done  before  the  next 
commission  of  assize  issues,  if  the  case  was  tried  at  the  Assizes,  else 
the  clerk  of  assize  will  be  functus  officio.  His  taxation  cannot 
be  reviewed  by  the  King's  Bench  Division  {R.  v.  Newhouse^  1  L.  <fe 
M.  129 ;  22  L.  J.  Q.  B.  127 ;  17  J.  P.  57) ;  such  at  least  was  the 
practice  before  the  Judicature  Act,  1878 ;  and  it  does  not  appear  to 
be  affected  by  sect.  16  of  that  Act,  which  makes  Courts  of  Oyer  and 
Terminer  and  Gaol  Delivery  part  of  the  High  Court.  (See  JR.  v. 
DndUy  and  Stephens,  14  Q.  B.  D.  at  pp.  280,  560.)  No  special 
order  to  tax  is  necessary.  {R.  v.  Sully,  12  J.  P.  586.)  In  the  case 
of  an  information,  the  record  being  in  the  King's  Bench  Division, 
execution  may  issue  on  taxation  in  the  ordinary  way.  (R.  v. 
Latimer,  15  Q.  B.  1077 ;  20  L.  J.  Q.  B.  129  ;  15  Jur.  814.)  But  in 
the  case  of  an  indictment  not  in  the  King's  Bench  Division,  there 
is  no  way  of  issuing  execution  for  such  costs;  they  must  be  recovetred 
therefore  by  an  ordinary  action  at  law.  (Richardson  v.  Willis,  L.  B. 
8  Ex.  69 ;  42  L.  J.  Ex.  15,  68 ;  27  L.  T.  828 ;  12  Cox,  C.  C.  298, 
851.)  If  the  grand  jury  throw  out  the  bill,  the  Court  has,  unfortu- 
nately, no  power  to  give  the  defendant  his  costs ;  this  is  a  casus 
oviishis  in  drafting  sect.  8.     (R.  v.  Murry,  57  J.  P.  186.) 

So  if  a  defendant  pleads  a  justification  and  the  issue  be  found  for 
the  prosecutor,  the  prosecutor  may  recover  from  the  defendant  the 
costs  which  he  has  sustained  by  reason  of  such  plea,  whatever  be  the 
result  of  any  other  issue.     (6  &  7  Vict.  c.  96,  s.  8.) 

But  this  section  does  not  apply  to  Crown  prosecutions,  or  to  any 
proceedings  for  blasphemous,  obscene,  or  seditious  libels.  And  there 
is  no  provision  enabling  a  prosecutor  to  recover  the  general  costs  of 
the  prosecution.  If,  however,  a  fine  be  imposed  on  the  defendant  as 
part  of  his  sentence,  the  prosecutor  may  sometimes,  by  memorialising 
the  Treasury,  obtain  a  portion  of  the  fine  towards  the  payment  of  his 

costs. 

Where  an  indictment  is  removed  by  certiorari  into  the  King's 
Bench  Division,  the  party  applying  for  the  writ  (not  being  the 
Attorney-General)  must  give  security  for  all  subsequent  costs. 

Where  a  municipal  corporation  has  directed  a  prosecution  for  a 
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libel  on  one  of  its  officers,  the  costs  cannot  be  paid  out  of  any 
borough  fund.  {R.  v.  Mayor,  dtc,  of  Liverpool,  41  L.  J.  Q.  B.  175; 
20  W.  E.  889 ;  26  L.  T.  101.)  Where  the  directors  of  a  company 
have  instituted  a  prosecution  for  a  libel  on  themselves,  the  costs 
should  not  be  paid  out  of  the  assets  of  the  company,  though  the 
directors  will  not,  as  a  rule,  be  ordered  to  repay  any  costs  already  so 
paid.  {Pickering  v.  Stephenson,  L.  B.  14  Eq.  822 ;  41  L.  J.  Gh.  498 ; 
20  W.  B.  654 ;  26  L.  T.  608.)  But  where  the  libel  is  an  attack  upon 
the  company  itself,  and  calculated  to  injure  its  credit  or  diminish  its 
business,  the  costs  of  a  prosecution  may  rightly  be  paid  out  of  the 
funds  of  the  company.  {Studdert  v.  Qrosvenor,  88  Oh.  D.  528 ;  55 
L.  J.  Ch.  689;  84  W.  B.  754;  55  L.  T.  171;  50  J.  P.  710;  and 
see  Breay  v.  Royal  British  Nv/rses'  Association,  (1897)  2  Oh.  272 ;  66 
L.  J.  Ch.  587 ;  46  W.  B.  86 ;  76  L.  T.  785 ;  ante,  p.  425.) 


CHAPTEE  XXIX, 

PROCEEDINGS   BY  WAY   OP   CRIMINAL   INFORMATION. 

Motion  for  the  Order  NisL 

An  ex  officio  information  is  filed  by  the  Attorney-General  of  his 
own  motion.  All  other  criminal  informations  are  filed  by  the  King's 
coroner  and  attorney,  formerly  called  the  Clerk  of  the  Crown ;  he 
may  not  file  any  information  without  an  express  order  of  the  King's 
Bench  Division  granted  in  open  Court.  (4  Will.  &  Mary,  c.  18,  s.  1, 
Crown  Office  Rules,  1886,  r.  46.)  Counsel  must  move  the  Court  upon 
proper  affidavits  for  an  order  nisi  calling  upon  the  defendant  to  show 
cause  why  an  information  should  not  be  granted.  The  motion  must 
be  made  within  a  reasonable  time  after  the  offence  complained  oL 
{lb.  r.  48.)  The  former  rule  was  that  the  application  must  be  made 
within  two  terms  after  the  publication,  or  at  all  events  within  two 
terms  after  the  libel  came  to  the  knowledge  of  the  prosecutor.  The 
prosecutor,  too,  must  come  to  the  Court  in  the  first  instance,  and 
must  not  have  attempted  to  obtain  redress  in  other  ways.  (12.  v. 
MarshaU,  4  E.  &  B.  475  ;  Ex  parte  Pollard,  (1901)  17  Times  L.  R. 
778 ;  ante,  p.  488.)  He  must  submit  himself  to  the  Court,  and  con- 
sent to  waive  his  civil  remedy  by  action,  if  need  be,  and  must  be 
prepared  to  go  through  with  the  criminal  proceedings  to  conviction. 
It  is  not  necessary  to  obtain  the  order  of  a  judge  at  Chambers  before 
moving  the  Court ;  sect.  8  of  the  Newspaper  Libel  and  Registration 
Act,  1881  (now  repealed),  did  not  apply  to  any  application  for  a 
criminal  information  whether  ex  offi^  or  otherwise  (Yatea  v.  The 
Queen,  14  Q.  B.  D.  648 ;  54  L.  J.  Q.  B.  258 ;  88  W.  R.  482 ;  52  L.  T. 
805 ;  49  J.  P.  436 ;  15  Cox,  C.  C.  686) ;  and  the  same  practice  prevaUs 
under  the  provision  which  was  substituted  for  it,  sect.  8  of  the  Law 
of  Libel  Amendment  Act,  1888. 

The  affidavits  on  which  the  application  is  based  should  be  carefully 
drawn  up ;  as  no  second  application  may  be  made  on  amended  or 
additional  affidavits.  {R.  v.  Franceys,  2  A.  &  E.  49.)  They  should 
in  the  first  place  prove  the  publication  by  the  defendant.  Mere 
pi'imd  facie  evidence  of  this  will  not  be  sufficient.    (JR.  v.  Baldmn, 
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8  A.  &  E.  168 ;  B.v.  WiUeU,  6  T.  R.  294.)  There  must  be  before 
the  Goart  legal  evidence  sufficient  to  justify  a  grand  jury  in  return- 
ing a  true  bill  for  the  same  offence.  Thus,  in  R,  v.  Stanger,  L.  B. 
6  Q.  B.  852 ;  40  L.  J.  Q.  B.  96 ;  19  W.  R.  640 ;  24  L.  T.  266,  the 
affidavits  merely  showed  that  the  annexed  copy  of  the  Newcastle 
Daily  Chronicle,  the  newspaper  containing  the  libel,  had  been 
purchased  from  a  salesman  in  the  office  of  that  paper,  and  that  in  a 
footnote  at  the  end  of  that  copy  the  defendant  was  stated  to  be  the 
printer  and  publisher  of  the  newspaper,  and  that  the  relator  believed 
him  so  to  be ;  it  was  held  that  this  was  no  legal  evidence  of  publication, 
and  the  rule  was  discharged.  Similarly  it  was  held  that  the  mere 
fact  that  the  libel  has  printed  on  it  the  words :  "  Bomney,  printer  "  is 
'  in  itself  no  proof  that  Bomney  was  the  printer.  {R.  v.  WiUiams  and 
Romney,  2  L.  J.  E.  B.  (Old  S.)  80.)  If  the  defendant  keeps  an  office  or 
shop  at  which  copies  of  the  paper  can  be  purchased,  then  an  affidavit 
by  a  person  who  purchased  a  copy  of  the  libel  at  such  office  or  shop 
will  be  the  best  evidence  of  a  publication  by  the  defendant,  and  also 
that  most  easily  obtainable.  That  the  purchase  was  made  expressly 
for  the  purpose  of  enabling  such  affidavit  to  be  sworn  is  no  objection. 
{Duke  ofBrunmoick  v.  Hamier,  14  Q.  B.  189 ;  19  L.  J.  Q.  B.  20 ;  14 
Jur.  110 ;  8  C.  &  K.  10.) 

It  is  a  doubtful  point  whether  the  omission  of  such  strict  proof  of 
publication  can  subsequently  be  supplied  by  the  admissions,  if  any,  in 
the  defendant's  affidavits  filed  to  show  cause  against  the  order  being 
made  absolute.  The  Courts  have  generally  refused  to  look  at  defen- 
dant's affidavits  to  supply  a  defect  in  those  of  the  prosecutor.  (R.  v. 
Baldwin,  8  A.  &  E.  169.)  For  the  rule  is  that  the  prosecutor  cannot 
on  the  argument  refer  to  any  document  which  does  not  appear  on  the 
face  of  the  order  itself  to  have  been  read  at  the  first  application. 
(R,  V.  Woolmer  and  another,  12  A.  &  E.  422.)  But  Lord  Eenyon,  in 
R,  V.  Mein,  8  T.  B.  597,  and  Blackburn,  J.,  in  R.  v.  Stanger,  L.  B. 
6  Q.  B.  855 ;  40  L.  J.  Q.  B.  96  ;  19  W.  E.  640 ;  24  L.  T.  266, 
expressed  an  opinion  that  the  Court  might  look  at  any  evidence 
lawfully  before  them  for  any  purpose  they  pleased. 

The  prosecutor  must  also  swear  to  his  innocence  in  all  particulars 
of  the  charge  contained  in  the  libel.  (R.  v.  Webster,  8  T.  B.  888.) 
For  although  at  the  trial  of  the  information  when  granted  truth  will 
be  no  defence,  except  under  Lord  Campbell's  Act,  still  it  is  '*  sufficient 
cause  to  prevent  the  interposition  of  the  Court  in  this  extraordinary 
manner  " ;  the  Court  will  leave  the  prosecutor  to  proceed  by  way  of 
indictment  in  the  ordinary  course.  {R.  v.  Bickerton,  1  Stra.  498  ; 
R.  V.  Draper,  8  Smith,  890.) 

O.L.S.  T  T 


690    PBOCEEDINGS  BY  WAY  OF  CRIMINAL  INFORMATION. 

If  there  is  no  specific  charge  in  the  libel,  no  such  affidavit  is  neces- 
sary (jR.  V.  WiUiams,  5  B.  &  Aid.  595),  and  it  has  also  been  dispensed 
with  in  other  special  circumstances.  But  as  a  rule  there  mast  be  a 
specific  denial  on  oath  of  the  particular  charges,  even  where  it  is  a 
duke  that  is  aspersed.  {R.  v.  Haswell  and  Bate^  1  Dougl.  387.)  If 
a  general  charge  be  made  and  a  specific  instance  alleged,  the  affidavit 
must  expressly  negative  not  only  the  general  charge,  but  also  the 
specific  instance.     (JR.  v.  Aunger,  87  J.  P.  645  ;  12  Cox,  C.  C-  407-) 

The  affidavits  should  be  sworn  with  no  heading  or  title.  They 
should  not  contain  irrelevant  or  improper  matter ;  if  the  prosecutor 
abuses  the  alleged  libeller  or  shows  an  animus  against  him,  the 
Court  will  very  probably  reject  the  application.  (JR.  v.  Bum,  7 
A.  &  E.  190.) 

The  order  nisi,  if  granted,  should  be  drawn  up  ''  Upon  reading  " 
the  alleged  libel  and  the  affidavits  and  all  other  documents  to  which 
it  is  desired  to  refer  on  the  argument.  It  should  be  personally  served 
on  the  defendant. 

Argument. 

The  defendant  now  shows  cause.  He  generally  files  affidavits  in 
reply.  It  is  open  to  him  to  maintain  that  the  libel  is  true.  {R.  v. 
Eve  and  ParWy,  5  A.  &  E.  780 ;  1  N.  &  P.  229.)  (See  ante,  p.  183.) 
He  may  also  contend  that  the  libel  complained  of  does  not  apply  to 
the  relator.  (-R.  v.  Barnard,  Ex  parte  Lord  JR.  Gower,  48  J.  P.  127, 
ante,  p.  148.)  This  decision  is  perhaps  to  be  regretted ;  as  it  opens 
a  door  by  which  a  libeller  may  escape  punishment,  provided  he  is 
careful  not  to  expressly  name  his  victim.  The  writer  of  a  libel  may 
richly  deserve  punishment,  although  it  may  not  be  clear  to  whom  he 
intended  the  libel  to  apply  ;  and  the  Court  in  granting  a  criminal 
information  regards  the  interests  of  public  morality  and  order  rather 
than  those  of  the  individual  prosecutor.  (See  R.  v.  Jenowr,  7  Mod. 
400,  and  In  re  The  "  Evening  News,"  (1886)  8  Times  L.  R.  255.) 

If  the  order  be  discharged  on  the  merits,  the  Court  generally 
gives  the  defendant  his  costs.  And  no  second  application  may  be 
made  to  the  Court,  even  upon  additional  affidavits  {R.  v.  Smithson, 
4  B.  &  Ad.  862 ;  Ex  parte  Munster,  (1869)  20  L.  T.  612),  except  in 
very  peculiar  circumstances,  as  where  the  only  person  who  had 
made  an  affidavit  on  behalf  of  the  defendant  on  the  argument  of 
the  first  order  has  since  been  convicted  of  perjury  in  respect  of 
such  affidavit.  {R.  v.  Eve  and  Parlby,  5  A.  &  E.  780 ;  1  N.  &  P. 
229.)  But  though  the  prosecutor  cannot  apply  a  second  time 
for  a  criminal  information,  he  can  still  prefer  an  indictment  in  the 
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ordinary  way.     (Per  Lord  Denman,  in  R.  v.  Cockshau\  2  N.  & 
Man.  878.) 

Compromise. 

Frequently,  however,  the  defendant  files  exculpatory  affidavits, 
apologising  to  the  prosecutor,  withdrawing  all  imputations  upon 
him,  and  entreating  the  mercy  of  the  Court.  When  this  happens, 
the  prosecutor  is  generally  quite  satisfied ;  he  has  obtained  all  he 
desired :  and  by  no  means  courts  the  expense  and  notoriety  of  a 
prolonged  criminal  trial.  But  the  Court  is  not  disposed  on  that 
account  merely  to  allow  the  proceedings  to  drop,  even  at  the  request 
of  the  prosecutor.  The  rule  may  still  be  made  absolute,  although 
the  defendant  has  withdrawn  all  imputations,  and  apologised.  {R. 
V.  Lengy  (1870)  84  J.  P.  809.)  And  in  more  than  one  case  the 
King's  Bench  Division  has  compelled  a  reluctant  prosecutor  to 
take  a  rule  in  the  interest  of  the  public.  Having  invoked  the  aid 
of  the  criminal  law,  it  is  his  duty  not  to  abandon  the  proceedings 
merely  because  his  own  private  purpose  is  attained.  (See  R.  v. 
"  The  World;'  (1876)  18  Cox,  C.  C.  805 ;  R.  v.  Newton,  (1908)  19 
Times  L.  E.  627 ;  67  J.  P.  458.) 

Trial  and  Costs. 

If  the  order  be  made  absolute,  the  prosecutor  must  enter  into  a 
recognizance  to  effectually  prosecute  the  information  and  to  abide 
by  and  observe  the  order  of  the  Court.  The  amount  of  the 
recognizance  is  fixed  by  r.  46  of  the  Crown  Office  Bules,  1886,  at  60Z. 
(But  see  4  Wm.  &  M.  c.  18,  s.  1,  and  R.  v.  Brooke,  2  T.  E.  190.) 

The  information  must  set  out  the  libel,  &c.,  with  all  the  certainty 
and  precision  of  an  indictment.  (See  ante,  p.  668  ;  and  Precedents 
Nos.  69,  72.)  As  soon  as  it  is  filed,  a  copy  must  be  served  on  the 
defendant.  The  defendant  must  appear  thereto  within  the  times 
specified  in  rr.  88 — 98  of  the  Crown  Office  Bules,  1886 ;  and  see 
r.  44.  If  he  does  not,  he  maybe  attached  under  a  judge's  warrant 
(48  Geo.  III.  c.  58,  s.  1).  After  appearance  the  defendant  has  ten 
days  within  which  to  plead  or  demur.  (Crown  Office  Bules,  1886, 
r.  181.)  His  plea  is  duly  entered  on  the  record,  which  is  then  made 
up  and  sent  down  for  trial  to  the  county  in  which  the  libel  was 
published,  unless  a  trial  at  bar  be  demanded.  The  record  may  be 
amended  by  a  judge  at  chambers  after  plea  and  before  trial.  {R.  v. 
Wilkes,  (1764—1770)  4  Burr.  2568 ;  2  Wils.  151.)  The  trial  of  an 
information  for  libel  in  all  respects  resembles  the  trial  of  an  indict- 
ment ;  save  that  in  ex  officio  informations,  the  counsel  for  the  Crown 
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(whether  the  Attorney-General  himself  or  any  one  appearing  for 
him),  has  the  right  to  reply,  although  the  defendant  calls  no  witness. 
{R.  V.  Home,  20  How.  St.  Tr.  660;  11  St.  Tr.  264;  Cowp.  672.) 
The  trial  mast  take  place  within  one  year  after  issue  joined ;  and  if 
not,  or  if  the  prosecutor  enters  a  nolle  prosequi,  the  Court,  on  motion 
for  the  same,  may  award  the  defendant  his  costs  to  the  amount  of 
the  recognizance  entered  into  by  the  prosecutor  on  filing  the 
information.     (Grown  Office  Bules,  1886,  r.  49.) 

Every  criminal  information  is  a  proceeding  in  the  King's 
Bench  Division,  but  the  Bules  of  the  Supreme  Court  (Order 
LXVIII.  r.  1)  do  not  apply  to  criminal  proceedings  on  the 
Crown  side  of  that  Division ;  nor  does  the  Judicature  Act, 
1890  (see  s.  4).  Hence  the  former  practice  remains  unchanged, 
subject  only  to  the  Crown  Office  Bules  of  1886.  If  on  any 
information  by  a  private  prosecutor  for  the  publication  of  any 
defamatory  libel,  judgment  be  given  for  the  defendant,  he  will  be 
entitled  to  recover  from  the  prosecutor  the  costs  which  he  has 
sustained  by  reason  of  such  information.  (lb.  r.  50.)  And  the 
judge  at  the  trial  cannot  in  this  case  deprive  the  successful  defendant 
of  his  costs  by  certifying  that  there  was  reasonable  cause  for  the 
information.  {R.  v.  Latimer,  15  Q.  B.  1077 ;  20  L.  J.  Q.  B.  129 ; 
15  Jur.  814.)  The  master  of  the  Crown  Office  taxes  the  costs 
under  a  side-bar  rule ;  and  he  may  allow  costs  incurred  by  the 
defendant  previously  to  the  filing  of  the  information.  There  is  no 
appeal  from  the  King's  Bench  Division  to  the  Court  of  Appeal  as  to 
such  costs,  or  indeed  on  any  matter  relating  to  a  criminal  informa- 
tion. {R.  V.  Steel  and  others,  1  Q.  B.  D.  482 ;  45  L.  J.  Q.  B.  891 ; 
24  W.  E.  688 ;  84  L.  T.  288  ;  18  Cox,  C.  C.  159 ;  (C.  A.)  2  Q.  B.  D. 
87 ;  46  L.  J.  M.  C.  1 ;  25  W.  E.  84 ;  85  L.  T.  584.)  On  such 
taxation  execution  issues  in  the  ordinary  way.  {R.  v.  Latimer, 
supra.)  There  is  no  power,  however,  to  condemn  the  defendant  to 
pay  the  costs  of  the  prosecution,  if  he  be  convicted  or  plead  guilty, 
unless  indeed  he  files  a  special  plea  of  justification  under  Lord 
Campbell's  Act,  in  which  case  he  will  have  to  pay  the  costs  incurred 
by  reason  of  that  plea.  (See  6  &  7  Vict.  c.  96,  s.  8,  post,  p.  778  ; 
and  r.  50  of  Crown  Office  Bules,  1886.) 
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AND  SLANDER. 

Statements  of  Claim. 

No.  1. 

Character  of  a  Servant. 

1908— J.— 1986. 
In  the  High  Court  of  Jastice. 

King's  Bench  Division. 

Writ  issued  Dec.  13th,  1908. 

Between  Sarah  Johnston  (Spinster)    .        .    Plaintiffs 

and 

Henry  Robertson 

and  Alice  his  wife    .        .        .    Defendants. 

Statement  of  Claim. 

1.  The  male  defendant  is  a  gentleman  residing  at Hall,  near 

Evesham  in  the  county  of  Worcester,  and  the  female  defendant  is 
his  wife.  The  plaintiff  is  a  domestic  servant,  and  was  from 
June  4th,  1902,  to  August  81st,  1908,  in  the  service  of  the 
defendants  in  that  capacity. 

2.  On  September  15th,  1908,  the  female  defendant  falsely  and 

maliciously  wrote  and  published  of  the  plaintiff  and  of  her  as  a 

domestic  servant,  in  a  letter  of  that  date  sent  by  the  defendants  to 

Mrs.  M.,  of  19,  Newhall  Street,  Birmingham,  the  following  words : 

''  While  she   (meaning  the  plaintiff)  was  with  us,  she  stole  a 

quantity  of  house-linen,  and  pawned  it  in  the  High  Street."  * 

The  plaintiff  claims  damages. 

[Signed] 

Delivered,  etc. 

"^  No  innuendo  is  necessary. 


No.  2. 

Words  in  a  Foreign  Language. 

1.  The  plaintiff  is  a  farmer  residing  at in  the  county  of 

Glamorgan. 
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• 

2.  On  March  20th,  1895,  the  defendant  falsely  and  malicioaely 
printed  and  published  of  the  plaintiff  in  the  Welsh  language  in  a 
newspaper  called  the  Welsh  Journal  the  following  words : — [Here 
set  out  the  libel  verbatim  in  Welsh.] 

[If  no  innuendo  is  necessary] 

8.  The  said  words  mean  in  English,  and  were  understood  by 
those  to  whom  they  were  published  to  mean: — [Here  set  out  the 
translation.] 

[Or^  if  an  innuendo  is  necessary] 

3.  The  following  is  a  literal  translation  of  the  said  words: — 
''  He  is  a  devil  of  a  shaved  pig."  The  said  words  mean  and  were 
understood  by  those  who  read  them  to  mean  that  the  plaintiff  was 
insolvent  and  had  been  stripped  of  his  last  penny  and  was  unable 
to  pay  his  just  debts  and  was  a  person  of  no  credit  and  unworthy 
of  trust  or  confidence. 

4.  The  plaintiff  has  thereby  suffered  damage  and  has  been 
greatly  injured  in  his  credit  and  reputation. 

The  plaintiff  claims  damages. 


No.  8. 

Libel  contained  in  a  Placard. 


1.  The  plaintiff  is,  &c. 

2.  The  defendant  on  or  about  January  10th,  1895,  falsely  and 
-maliciously  caused  to  be  printed  and  published  of  the  plaintiff  the 
words  following : — [Here  set  out  the  tcords  with  innuendo  if  one  is 
necessary.] 

Pabtioulabs. 

The  best  particulars  which  the  plaintiff  can  at  this  stage  give 
are  as  follows : — (a)  The  said  words  were  contained  in  placards  one 
of  which  was  posted  up  opposite  the  plaintiff  's  shop  in  the  High 

Street, ;  (6)  Others  were  posted  up  in  the  neighbourhood  of  his 

shop  [state  exacUy  where  if  possible].  The  said  words  were  also  by 
some  persons  unknown  to  the  plaintiff  widely  distributed  to  the 
public  in  the  town  of in  the  form  of  handbills. 

8.  The  plaintiff  has  in  consequence  suffered  much  annoyance, 
■and  has  been  injured  in  his  credit  and  good  name,  and  has  incurred 
public  odium,  ridicule  and  contempt. 

The  plaintiff  claims  damages. 
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No.  4. 
Action  for  Reading  a  lAbel  aloud. 

I 

M.  AND  WIPE  V.  N.  AND  WIFE. 

1.  The  plaintiff  Henry  is  the  husband  of  the  plaintiff  Mary. 
They  reside  in  Dover  and  have  one  child,  a  little  girl,  eight 
years  old. 

2.  On  November  8th,  1894,  the  following  anonymous  letter 
appeared  in  the  "  Dover  Express  "  : — 

[The  letter  described  a  brutal  assault  on  a  child  by  a  tipsy 
womany  who  was  not  in  any  way  identified.^ 

8.  On  the  same  day  the  female  defendant  read  the  said  letter 
aloud  to  Mrs.  M.,  the  mother  of  the  plaintiff  Henry,  and  then  falsely 
and  maliciously  spoke  and  published  to  her  of  the  plaintiff  Mary 
the  following  words : — "  The  woman  referred  to  in  that  letter  is 
Henry's  wife  " ;  meaning  thereby  that  the  plaintiff  Mary  was  & 
drunken  and  violent  woman,  and  had  cruelly  and  brutally  assaulted 
and  ill-treated  her  own  child,  and  that  she  had  been  drunk  in  one 
of  the  public  streets  of  Dover. 

4.  Alternatively,  the  female  defendant  on  November  8th,  1894, 
falsely  and  maliciously  published  of  the  plaintiff  Mary  the  libellous 
words  set  out  in  paragraph  2  above,  by  showing  them  to  the  said 
Mrs.  M.  and  reading  them  aloud  to  her,  and  verbally  representing 
to  her  that  the  woman  therein  referred  to  was  the  plaintiff  Mary 
and  thereby  conveyed  the  meanings  in  the  last  paragraph  alleged. 

The  plaintiffs  claim  damages. 


No.  6. 
Showing  an  Anonymous  Letter — Special  Damage. 

1.  The  plaintiff  carries  on  business  as  a  merchant  at 

Street,  in  the  City  of  London.      The  defendant  is  the  general 
manager  of  the  London  and  Yorkshire  Bank  (Limited). 

2.  Prior  to  the  publication  hereinafter  complained  of  one  J.  H.^ 
also  a  merchant,  by  a  letter  dated  the  20th  May,  1902,  offered 
to  take  the  plaintiff  into  his  employment  as  manager  of  the 
business  of  the  said  J.  H.  at  a  salary  of  £1,000  a  year. 

8.  On  the  Blst  May,  1902,  the  said  J.  H.  called  upon  the 
defendant,    and     the    defendant    then    falsely    and    maliciously 
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published  to  the  said  J.  H.  the  following  letter  concerning  the 
plaintiff : — 

[Here  copy  letter,] 

4.  In  consequence  of  such  publication  the  said  J.  H.,  by  a  letter 
to  the  plaintiff  dated  the  2nd  June,  1902,  refused  to  take  the  plaintiff 
into  his  employment  as  he  would  otherwise  have  done,  and  the 
plaintiff  has  lost  the  benefit  of  such  employment  and  the  said 
salary,  and  has  been  much  injured  in  his  credit  and  reputation. 

The  plaintiff  claims  damages. 

[See  Robshaw  v.  Smith,  88  L.  T.  428 ;  ante,  pp.  241,  242.] 


No.  6. 
Libel  on  a  Town  Clerk. 

1.  The  plaintiff  has  been  for  thirty-three  years  town  clerk  of  the 

parliamentary  and  municipal  borough  of in  the  county  of 

,  and  has  for  many  years  practised  as  a  solicitor  within  the 

said  borough,  and  held  various  appointments  therein. 

2.  The  defendant  is  a  member  of  the  town  council  of  the  said 
borough. 

8.  The  " Gazette,"  is  a  weekly  newspaper  which  has  a 

large  circulation  in  the  said  borough. 

4.  The  defendant  falsely  and  maliciously  wrote  and  caused  to  be 
printed  and  published  in  the  issue  of  the  said  newspaper  of  the 
12th  October,  1904,  of  the  plaintiff  in  respect  of  his  said  office  of 
town  clerk  the  following  words  : — [here  set  out  the  libel  verbatim\ ; 
meaning  thereby  that  the  plaintiff  had  been  guilty  of  gross  miscon- 
duct in  the  discharge  of  his  official  duties,  and  had  acted  as  such 
town  clerk  in  a  manner  which  was  unjustifiable  and  discreditable  to 
him,  and  had  not  been  neutral,  impartial,  and  without  respect  of 
person  or  party  in  the  discharge  of  his  said  duties,  but  had  been 
actuated  by  improper,  partial,  and  corrupt  motives  therein,  and  had 
forfeited  and  deserved  to  forfeit  the  respect,  confidence,  and  esteem 
of  his  fellow-townsmen. 

The  plaintiff  claims  damages. 


No.  7. 

Action  by  a  Solicitor — Injunction. 

1.  The  plaintiff  is  a  solicitor  and  the  senior  partner  in  the  firm  of 
W.,  G.  &  T.,  which  carries  on  an  extensive  practice  as  solicitors  in 
the  county  of .  He  is  also  election  agent  for  the  Conservative 
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party  in  the  Southern  Division  of  the  said  county,  and  acted  as  such 
election  agent  at  the  general  election  of  1900. 

2.  The  defendant  was  the  Liberal  candidate  at  the  said  election, 
«nd  was  defeated  at  the  poll  by  a  large  majority. 

8.  The  defendant,  on  January  9th,  1901,  in  a  speech  delivered 

at  a  public  meeting  held  in  the  Town  Hall  at in  the  said 

county,  falsely  and  maliciously  spoke  and  published  of  the  plaintifiF 
as  such  solicitor  and  election  agent  the  following  words : — 
[Here  set  out  the  alleged  slander^   adding   any  innuendoes  which 

may  be  necessary,] 

4.  Subsequently,  in  the  month  of  January,  1901,  the  defendant 
falsely  and  maliciously,  and  with  intent  still  further  to  wound  and 
annoy  the  plaintiff,  and  to  injure  him  in  his  said  profession,  caused 
a  report  of  the  speech,  set  out  in  paragraph  3,  to  be  reprinted  from 

a  newspaper    called    ** '*    and    to    be    published    of    the 

plaintiff,  and  with  the  meaning  aforesaid,  in  the  shape  of  a  leaflet 
or  sheet  for  distribution.  This  report  was  (omitting  for  the  sake 
of  brevity  certain  words  appearing  in  the  original  at  the  places 
marked  with  asterisks)  as  follows : — 

"  Those  gentlemen "  (meaning  the  plaintiff  amongst  others) 
**  had  worked  against  him "  (meaning  the  defendant),  '*  most 
unfairly.  *  *  *  It  was  his  fervent  hope  and  prayer  that  their 
villany  might  soon  be  made  manifest  to  all  the  electors.  *  *  * 
The  Tory  agent "  (meaning  the  plaintiff)  *'  was  the  ringleader.  He 
never  hesitated,  &c." 

5.  The  defendant  caused  the  said  leaflet  to  be  widely  circulated 
throughout  the  said  county  on  January  2l6t  and  22nd,  1901, 
and  is  still  circulating  and  intends  to  continue  to  circulate 
and  distribute  the  same. 

6.  The  plaintiff  has  thereby  been  much  injured  in  his  credit  and 
reputation,  and  in  his  said  profession  and  office,  and  has  been 
brought  into  public  odium  and  contempt. 

And  the  plaintiff  claims  : — 

(1)  Damages. 

(2)  An  injunction  to  restrain  the  defendant  and  his  agents 
from  further  circulating,  distributing,  or  otherwise  publishing, 
the  said  leaflet,  or  any  other  reprint  of  the  said  speech,  or 
any  similar  libels  affecting  the  plaintiff  in  his  said  profession 
and  office.* 

♦  As  to  the  precise  form  of  the  injunctioni  see  Bill  v.  Hart  Davies,  21  Ch.  D. 
at  p.  802 ;  ffermann  Loog  v.  Bean^  26  Ch.  D.  at  p.  307 ;  Liverpool  Houstlidd 
Stores  V.  Smith,  37  Ch.  D.  at  p.  182 ;  anUy  p.  400. 
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No.  8. 
Libel  on  Architects  in  the  way  of  their  profession. 

BOTTBMLL   AND   ANOTHER  f.    WhYTEHEAD,    41    L.    T.    588. 

1.  The  plaintiffs  are  brothers  carrying  on  in  partnership  at 


the  profession  and  business  of  architects. 


2.  At  or  about  the  time  of  the  writing  and  publishing  of  the* 
libels  hereinafter  complained  of,  the  plaintiffs  were,  as  the  defen- 
dant well  knew,  employed  by  a  committee  formed  for  the  restora- 
tion of  a  church  at  South  Skirlaugh,  near  Hull,  t6  superintend  and 
carry  out  the  restoration  of  the  said  church,  and  were  appointed  by 
the  said  committee  as  architects  for  that  purpose. 

8.  On  the  8th  April,  1878,  after  the  appointment  of  the  plaintiffs 
as  such  architects  as  aforesaid,  the  defendant,  in  a  letter  written 
and  sent  to  Mr.  Bethel,  a  member  of  the  said  committee,  falsely 
and  maliciously  wrote  and  published  of  the  plaintiffs,  in  relation  to- 
their  profession  and  business  of  architects,  and  the  carrying  on  and 
conducting  thereof  by  them,  the  following  words : — 

''I  see  in  the  Hull  News  oi  Saturday  that  the  restoration  of 
Skirlaugh  Church  has  fallen  into  the  hands  of  an  architect  who  is  a 
Wesleyan,  and  can  show  no  experience  in  church  work.  Can  you 
not  do  something  to  avert  this  irreparable  loss  which  must  be  caused 
if  any  of  the  masonry  of  this  ancient  gem  of  art  be  ignorantly  tam- 
pered with?  Your  great  influence  would  surely  have  much  weight 
in  the  matter." 

Meaning  thereby  that  the  plaintiffs  were  incompetent  to  superin- 
tend and  carry  out  the  restoration  of  the  said  church,  and  that,  if 
the  restoration  were  left  in  the  hands  of  the  plaintiffs,  the  old 
masonry  of  the  church  would  be  ignorantly  tampered  with  and 
would  not  be  treated  with  proper  spirit  and  feeling,  and  would 
suffer  from  their  incompetence  and  want  of  skill. 

4.  On  or  about  the  16th  April,  1878,  and  after  the  appointment 
of  the  plaintiffs  as  such  architects  as  aforesaid,  the  defendant,  in  & 
letter  addressed  to  Mr.  Barnes,  the  incumbent  of  Skirlaugh  Church, 
falsely  and  maliciously  wrote  and  published  of  the  plaintiffs,  in 
relation  to  their  profession  and  business  of  architects,  and  the 
carrying  on  and  conducting  thereof  by  them,  the  following  words  : — 

''  I  am  annoyed  to  see  that  you  and  your  committee  have  engaged 
Messrs.  B.  as  architects  for  the  restoration  of  your  church.  Are 
you  aware  that  they  are  Wesleyans,  and  cannot  have  any  religious 
acquaintance  with  such  work?  " 

Meaning  thereby  that  the  plaintiffs  were  incompetent  to  undertake 
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and  superintend  the  restoration  of  the  said  church,  and  were  unable 
to  carry  it  out  with  adequate  spirit  and  feeling. 

5.  By  reason  of  the  publication  of  the  said  libels  the  plaintiffs 
have  been  and  are  injured  in  their  said  profession  and  business  and 
have  suffered  in  their  credit  and  reputation  as  architects. 

The  plaintiffs  claim,  &c. 


No.  9. 
Libel  on  Professional  Singers:  Slander  of  Title. 

1.  The  plaintiffs  were  at  all  times  material  hereto  and  are 
vocalists  and  music-hall  artistes. 

2.  By  an  agreement  in  writing  made  the  10th  of  December,  1895, 

the  plaintiffs  were  engaged  by  E.  L.,  the  proprietor  of  the  

Music-hall,  to  appear  and  sing  at  the  said  Music-hall  twice  in 
every  evening  on  week-days  from  the  1st  of  January  to  the  30th  of 
June,  1896,  at  a  salary  at  the  rate  of  £50  per  week. 

8.  On  the  16th  of  January,  1896,  the  plaintiffs  advertised  in  the 
Era  newspaper  to  the  following  effect : — 

"  The  sisters  H.  have  great  pleasure  in  thanking  Messrs.  C. 
&  Co.,  Messrs.  M.  &  Co.,  and  others,  for  their  kind  unhesitating 
permission  to  sing  any  Tnorceaux  from  their  musical  publications." 

4.  On  or  about  the  18th  of  January,  1896,  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiffs  and  of  them 
in  the  way  of  their  profession,  in  a  letter  of  that  date  addressed  to 
the  said  E.  L.,  the  words  following  :— 

"  That  you  may  not  be  misled,  I  beg  to  state,  that  with  reference 
to  an  advertisement  in  the  last  Era,  where  the  Misses  H.  (meaning 
the  plaintiffs)  give  notice  that  they  have  received  unhesitating 
permission  to  publish  any  morceaux  from  any  publications  of 
certain  publishers  therein  mentioned,  it  would  be  as  well  for  you  to 
know  that,  if  two  of  the  firms  really  had  pretended  to  give  such 
unqualified  sanction,  I  hold  powers  of  attorney  over  certain  publi- 
cations issued  by  them  as  to  the  sole  liberty  of  public  performance, 
which  right  they  never  possessed.  But  Messrs.  C.  &  Co.'s 
representative  to-day  informed  me  that  they  only  granted  permis- 
sion for  two  songs  in  particular  (which  were  named).  Moreover, 
the  representative  of  Messrs.  M.  &  Co.  stated  to  me  yesterday 
that  they  had  granted  no  permission  whatever,  but  had  informed 
the  ladies  (meaning  the  plaintiffs)  that  their  charge  for  such 
permission  would  be  7s.  per  night." 

5.  By  the  said  words  the  defendant  meant  and  was  understood 
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to  mean  that  the  plaintiffs  had  no  right  or  title  to  sing  any  of  the 
songs  referred  to  in  their  said  advertisement;  that  the  plaintiffs 
had  fraudulently  and  dishonestly  advertised  that  they  had  received 
permission  to  sing  songs  which  they  knew  they  had  no  right  to  sing, 
and  thereby  fraudulently  had  induced  the  said  E.  L.  and  were 
attempting  to  induce  other  music-hall  managers  to  engage  them  to 
sing;  that  their  conduct  had  made  the  said  E.  L.  and  would  make 
other  persons  who  engaged  them  to  sing,  liable  to  pay  penalties 
under  the  Copyright  Acts  ;  and  that  the  plaintiffs  could  not  safely 
be  employed  as  professional  singers. 

6.  By  reason  of  the  premises  the  plaintiffs  have  been  greatly 
injured  in  their  reputation  and  credit  and  in  their  profession,  and 
have  suffered  much  loss  and  damage. 

Pabtigulars  of  Special  Damage. 

On  the  18th  of  January,  1896,  the  said  E.  L.,  by  a  letter  of  that 
date  addressed  to  the  plaintiffs,  dismissed  the  plaintiffs  from  his 
service,  and  refused  to  allow  them  to  sing  at  his  said  music-hall, 
whereby  the  plaintiffs  have  lost  the  salary  payable  to  them  under 
the  said  contract  of  the  10th  of  December,  1895. 

The  plaintiffs  claim  damages. 

[See  Hart  v.  Wall,  2  C.  P.  D.  146 ;  and  Precedent  No.  23.] 


No.  10. 

Dramatic  Criticisnu 

Similar  but  not  Identical  Libels  in  Different  Newspapers. 

(Consolidated  Actions.) 

1903.— T.— No.  746. 

1903.— T.— No.  768. 
In  the  High  Court  of  Justice, 

King's  Bench  Division. 

(Writ  issued  the  26th  September,  1903) 

Between  Henry  Thompson        .        .        .        Plaintiff, 

and 

The  West  of  England  Printing 

Company,  Limited  .        .        .        Defendants. 

and 

(Writ  issued  the  3rd  October,  1903) 

Between  Henry  Thompson  .        .        Plaintiff, 

and 

The Gazette  Company, 

Limited  .....        Dejendants. 

(Consolidated  by  order  dated  the  10th  October,  1903). 
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Statement  of  Claim. 

1.  The  plaintiff  is  a  theatrical  playwright  and  the  aathor  of  a 
play  known  as  ''  A  Modem  Dido." 

2.  The  defendants,  the  West  of  England  Printing  Company, 
Limited,  are  the  printers  and  publishers  and  registered  proprietors 

of  a  newspaper  called  the County  Herald.    The  defendants 

The Gazette  Company,  Limited,  are  the  printers  and  pub- 
lishers of  a  newspaper  called  the Gazette.     Each  of  the  said 

newspapers  has  a  large  circulation. 

8.  On  or  about  the  10th  September,  1908,  the  defendants,  the 
West  of  England  Printing  Company,  Limited,  falsely  and 
maliciously  printed  and  published  and  caused  to  be  printed  and 
published  of  the  plaintiff  and  of  him  in  the  way  of  his  profession 

in  the  issue  of  the  County  Herald  of  that  date  the  words 

following : — 

[Here  set  out  the  libel.] 

4.  On  or  about  the   18th   September,   1908,  the   defendants. 

The   Gazette  Company,  Limited,   falsely   and  maliciously 

printed  and  published  and  caused  to  be  printed  and  published  of 
the  plaintiff  and  of  him  in  the  way  of  his  profession  in  the  issue 
of  the Gazette  of  that  date  the  following  words : — 

[Here  set  out  the  libel.] 

5.  By  the  said  words  the  defendants  and  each  of  them  meant 
and  were  understood  to  mean  that  the  plaintiff's  said  play  was 
written  in  bad  taste  and  was  vulgar  and  indecent ;  and  that  the 
plaintiff  had  plagiarised  the  plot  and  the  chief  characters  from  a 
low-class  French  novel,  and  was  a  person  of  no  literary  or 
dramatic  skill  or  ability. 

[If  the  libels  convey  different  imputations  each  should  be  followed 

by  its  appropriate  innuendo.] 

6.  By  reason  of  the  premises  the  plaintiff  has  been  greatly 
injured  in  his  reputation  and  in  his  said  profession,  and  has  been 
brought  into  public  odium,  ridicule,  and  contempt. 

The  plaintiff  claims  damages. 


No.  11. 

Slander  Imputing  a  Crime. 

On  May  4th,  1895,  the  defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff  to  Frederick  Norton  and  David  Griggs 


STATEMENTS  OF  CLAIM,  705 

the  following  words  : — **  He   is    a   regular   smasher  "  ;    meaning 
thereby  that  the  plaintiff  had  uttered,  and  was  in  the  habit  of 
uttering,  counterfeit  coin,  well  knowing  it  to  be  counterfeit,  and 
had  been  guilty  of  an  indictable  offence. 
The  plaintiff  claims  damages. 


No.  12. 
Slander  Imputing  a  Contagious  Disorder — Special  Damage, 

1.  The  plaintiff  is  a  married  man,  residing  at  with  his 

wife. 

2.  On  March  3rd,  1903,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  to  one  Frederick  Hatton  the 
following  words  :  "  I "  (meaning  the  defendant)  "  hear  L.'*  (meaning 
the  plaintiff)  "has,  &c." ;  thereby  meaning  that  the  plaintiff  was 
suffering  from  a  loathsome  contagious  disorder,  and  had  com- 
municated the  same  to  his  wife,  and  was  unfit  by  reason  of  such 
disorder  to  be  admitted  into  society. 

3.  By  reason  of  the  premises  the  plaintiff  was  injured  in  his 
credit  and  reputation  and  brought  into  disgrace  among  his  neigh- 
bours and  friends,  and  has  been  dep7'ived  of,  and  ceased  to  receive 
their  hospitality  * 

The  plaintiff  claims  damages. 

"^The  plaintiff  was  ordered  to  give  partictilars  of  the  names  of  the  neigh- 
bours and  friends  whose  hospitality  he  alleged  he  had  lost,  referred  to  in 
paragraph  3,  but  was  unable  to  do  so:  thereupon  the  words  in  italics  were 
struck  out  of  his  Statement  of  Claim,  and  the  plaintiff  ordered  to  pay  the  costs 
of  the  application  and  the  amendment  in  any  event.  Such  particulars  should 
have  heen  given  in  the  Statement  of  Claim ;  the  allegations  struck  out  should 
not  have  been  inserted  if  the  plaintiff  knew  that  he  could  not  give  the 
particulars. 

No,  18. 
Slander  of  a  Clergyman. 

1.  The  plaintiff  is  and  at  all  times  hereinafter  mentioned  was  a 
clergyman  of  the  Church  of  England,  a  doctor  of  divinity  and  vicar 
of  the  parish  of . 

2.  It  was  the  custom  and  the  duty  of  the  plaintiff  as  Buch  vicar 
as  aforesaid  to  constantly  visit  the  parochial  school  in  his  said 
parish  and  to  superintend  the  management  thereof.  Miss  E.  B.  was 
at  the  time  of  the  publication  hereinafter  complained  of  and  is  the 
mistress  of  the  said  school. 

o.ii.s.  z  z 
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S.  The  defendant  on  the  25th  day  of  April,  1880,  falsely  and 
malicioasly  spoke  and  published  to  one  C.  D.  of  the  plaintiff  in 
relation  to  his  profession  as  a  clergyman  of  the  Church  of  England, 
and  to  his  office  as  such  vicar  as  aforesaid  the  following  words  :— 
"Miss  E.  B."  (meaning  thereby  the  said  schoolmistress),  "  &c.  .  .  ." 
Meaning  thereby  that  the  plaintiff  had  been  guilty  of  undue 
familiarity  with  the  said  Miss  E.  B.,  and  had  habitually  been 
guilty  of  conduct  unbecoming  a  clergyman  of  the  Church  of 
England,  and  had  misconducted  himself  in  his  office  as  such  vicar 
as  aforesaid,  and  was  unfit  to  continue  in  the  same,  or  to  hold  any 
other  preferment. 

4.  The  plaintiff  has  thereby  been  greatly  injured  in  his  credit 
and  reputation,  and  in  his  said  profession  as  a  clergyman  of  the 
Church  of  England  and  in  his  office  as  such  vicar  as  aforesaid,  and 
brought  into  public  scandal,  ridicule,  and  contempt. 

The  plaintiff  claims  damages. 


No.  14. 
Slander  of  a  Medical  Man. 

1.  The  plaintiff  is  a  duly  qualified  surgeon  and  general  medical 

practitioner,  and  carries  on  his  profession  in  the  city  of and  its 

neighbourhood. 

2.  On  January  9th,  1895,  the  plaintiff  was  called  in  by  the 
defendant  to  attend  his  infant  daughter,  who  was  then  lying 
dangerously  ill.     On  January  14th  the  said  daughter  died. 

8.  On  January  17th,  1895,  the  defendant  falsely  and 
maliciously  spoke  and  published  to  one  C.  D.,  of  the  plaintiff  in 
relation  to  his  said  profession  and  his  conduct  therein,  the  follow- 
ing words : — **  Mr.  E.  (meaning  the  plaintiff)  killed  my  child." 

4.  The  said  words  mean,  and  were  understood  to  mean,  that  the 
plaintiff  had  been  guilty  of  feloniou^y  killing  the  defendant's 
daughter  by  treating  her  negligently  and  improperly  and  with  gross 
ignorance  and  culpable  want  of  caution  and  skill,  and  thus  causing 
or  accelerating  her  death. 

5.  In  the  alternative,  the  plaintiff  says  that  the  said  words  mean, 
and  were  understood  to  mean,  that  the  plaintiff  had  been  guilty  of 
misconduct  and  negligence  in  his  said  profession,  and  had  acted  in 
his  said  profession  negligently  and  improperly,  and  had  not  done 
his  duty  by  his  patient,  and  was  unfit  to  be  employed  as  a  medical 
man. 
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6.  The  plaintiff  has  been  much  prejudiced  by  the  defendant's 
words,  and  has  been  injured  in  his  credit  and  reputation,  and 
in  his  said  profession  of  surgeon  and  general  medical  practitioner. 
[Here  set  out  Partumlars  of  Special  Damage  if  any.    See  Precedents 

No8.  9,  16  and  17.] 

The  plaintiff  claims  damages. 

[See  EdsaU  v.  RusaeU,  4  M.  &  Gr.  1090 ;  12  L.  J.  C.  P.  4.] 


No.  15. 
Slander  of  a  Solicitor — Injunction. 

1.  The  plaintiff  is  a  solicitor  carrying  on  business  at .    In 

the  months  of  April  and  May,  1902,  the  plaintiff  acted  as  solicitor 
for  the  defendant  in  an  action  brought  by  him  against  one  X.  Y.  in 
the  Blackburn  County  Court. 

2.  On  June  1st,  1902,  the  defendant  falsely  and  maliciously  spoke 
and  published  the  following  words  to  Messrs.  C.  D.  and  E.  F.,  of  the 
plaintiff  in  the  way  of  his  profession  as  a  solicitor : —  •  .  . ;  mean- 
ing thereby  that  the  plaintiff  had  been  guilty  of  dishonourable  and 
unprofessional  conduct  in  his  practice  as  a  solicitor,  and  that  the 
said  action  had  been  lost  through  the  culpable  negligence  or 
fraudulent  malpractice  of  the  plaintiff,  and  that  the  plaintiff  had 
cheated  and  defrauded  his  client,  the  defendant,  and  would 
similarly  cheat  and  defraud  other  clients. 

3.  The  plaintiff  has  thereby  been  greatly  injured  in  his  credit 
and  reputation,  and  in  his  profession  as  a  solicitor. 

And  the  plaintiff  claims  : — 

(1.)  Damages. 

(2.)  An  injunction  to  restrain  the  defendant  from  repeating 
the  said  slander,  and  from  publishing  any  other  slander 
injuriously  affecting  the  plaintiff  in  his  profession  as  a 
solicitor.* 

*  See  note,  ante,  p.  700,  as  to  form  of  injunction. 


No.  16. 
Slander  of  a  Trader  in  the  way  of  his  Trade — Special  Damage. 

1.  The  plaintiff  is  a  baker,  carrying  on  business  at ,  in  the 

county  of . 

zz  2 
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2.  On  March  19th,  1903,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  in  the  way  of  his  trade  as 
a  baker,  the  following  words  to  Messrs.  X.,  Y.  and  Z. : — [Here 
set  out  the  slander  verbatim] ;  meaning  thereby  that  the  plaintiff 
cheated  or  was  guilty  of  fraudulent,  corrupt  and  dishonest  practices 
in  his  said  trade. 

8.  In  consequence  of  the  said  words  the  plaintiff  was  injured 
in  his  credit  and  reputation  as  a  baker  and  in  his  said  business,  and 
the  said  X.,  Y.  and  Z.,  who  had  previously  dealt  with  the  plaintiff, 
ceased  to  deal  with  him. 

Particulars  of  Special  Damage. 


Name  of  CuHtomer. 

Average  Annual 
Value  of  Custom. 

Date  of  ceasing  to  deal  with  Plaintiff. 

X. 
Y. 
Z. 

£30 
£27 
£48 

March  23rd,  1903. 
April  6th,  1903. 
April  10th,  1903. 

The  plaintiff  claims  damages. 


No.  17. 

Repeated  Slanders  iinputing  Insolvency  to  a  Trader — 

Special  Damage. 

1.  The  plaintiff  is  an  auctioneer  and  estate  agent,  carrying 
on  business  at  Shrewsbury,  in  the  county  of  Salop.  The 
defendant  is  a  solicitor. 

2.  On  the  13th  of  January,  1897,  the  defendant  falsely  and 
maliciously  spoke  and  published  to  A.  B.  of  the  plaintiff  in  the 
way  of  his  business,  the  words  following : — "Mr.  X."  (meaning  the 
plaintiff)  "  is  insolvent.  He  owes  money  right  and  left.  He  cannot 
face  his  creditors." 

8.  On  the  81st  of  January,  1897,  the  defendant  falsely  and 
maliciously  spoke  and  published  to  G.  D.  of  the  plaintiff  in 
the  way  of  his  business,  the  words  following: — "He"  (meaning 
the  plaintiff)  "is  leaving  the  town  deeply  in  debt.  Does  he  owe 
you  any  money  ?  You  must  look  sharp  after  it.  He  cannot  pay. 
You  had  better  let  me  issue  a  writ  against  him  for  the  amount." 

4.  On  various  dates  between  the  18th  of  January,  1897,  and  the 
81st  of  January,  1897,  not  more  precisely  known  to  the  plaintiff,  the 
defendant  falsely  and  maliciously  repeated  of  the  plaintiff  in  the 
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way  of  his  business  the  words  set  out  in  paragraph  2  or  words  to 
the  same  effect  to  E.  F.  and  G.  H.  and  to  divers  other  persons 
whose  names  the  plaintiff  is  unable  to  give  at  this  stage  of  the 
action.* 

5.  By  reason  of  the  premises  the  plaintiff  has  suffered  damage 
and  has  been  injured  in  his  credit  and  reputation,  and  has  been 
pressed  for  payment  of  debts  that  he  would  not  otherwise  have  been 
pressed  to  pay  and  has  suffered  a  general  loss  of  business. 

(a)  In  consequence  of  what  the  defendant  said  to  him  A.  B. 
pressed  the  plaintiff  for  payment  of  the  sum  of  £100  before  the 
agreed  period  of  credit  had  expired,  and  on  the  10th  of  March, 
1897,  issued  a  writ  against  the  plaintiff  for  that  amount,  which  he 
would  not  otherwise  have  done.f 

(b)  G.  D.  was  induced  by  what  the  defendant  said  to  him  to  call 
in  by  a  letter  dated  the  11th  of  February,  1897,  the  sum  of  £850 
secured  to  him  by  an  indenture  of  mortgage  dated  the  18th  of 
July,  1894,  and  made  between  him  and  the  plaintiff,  and  by  letters 
dated  the  11th  and  16th  February,  1897,  to  threaten  in  default  of 
payment  to  exercise  the  power  of  sale  contained  in  the  said 
indenture,  which  he  otherwise  would  not  have  done.t 

(c)  In  consequence  of  what  the  defendant  said  to  E.  F.  and  G.  H. 
they  verbally  on  the  20th  of  February,  1897,  applied  to  the  plaintiff 
for  the  sum  of  £250  for  which  he  was  a  surety  to  them  for  one  B.  S., 
and  required  the  immediate  payment  thereof,  which  they  would  not 
otherwise  have  done.t 


Pabticulabs  of  Loss  OF  Business. 


Period. 

Total  Receipts. 

Average  per  month. 

Year  ending  3l8t  Dec,  1892 

> »          > »          » »          > »      ■•  o*fu   ...          ... 

y,                           yy                          ff                          ,|               LolTt        ...                          ... 

yy                          M                           >»                          J»               l09*>         ••• 

It                »»                i»                t)         loaO     •••                ... 

Three  months  ending  dlst  Mar.,  1897 

£ 
5,340 
5,521 
5,608 
5,603 
5,712 
630 

£     8.   d. 
445    0    0 
460     1     8 
467     6    8 
466  18    4 
476    0    0 
210    0    0  ' 

The  plaintiff  claims  damages. 

*  If  such  an  allegation  is  put  on  the  record,  the  Master  will  probably  order 
that  at  a  reasonable  time,  say  three  weeks,  before  the  trial  the  plaintiiff  give 
particulars  of  the  other  persons  to  whom  the  slanders  were  uttered,  and  of  the 
dates  of  publication,  or  that  in  default  he  be  precluded  from  giving  evidence 
thereof  at  the  triaL 

t  It  may  be  doubted  whether  these  are  allegations  of  special  damage ;  never- 
theless, as  the  words  alleged  are  actionable  per  ee,  they  may  be  pleaded  in 
aggravation. 
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No.  18. 

Action  hy  Husband  and  Wife  for  a  Slander  of  the  Wife,  actimuMe 
per  86,  and  causing  Special  Damage  to  the  Husband. 

1.  The  plaintiff  George  is  a  licensed  victualler,  and  keeps  the 

"  White  Horse  "  Inn  at ;  the  plaintiff  Elizabeth  is  his  wife, 

and  assists  him  in  the  business  of  the  said  inn. 

2.  On  January  15th,  1885,  the  plaintiff  Elizabeth  was,  in  the 
absence  of  her  husband,  managing  and  superintending  the  said 
business  at  the  said  inn,  when  the  defendant  came  into  the  said 
inn  and  asked  her  to  serve  him  with  drink,  which  she  refused  to  do 
on  the  ground  that  he  had  already  had  enough. 

8.  Thereupon  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  Elizabeth  and  of  her  as  manager  of  the 
said  business  of  the  plaintiff  George,  and  in  the  hearing  of  A.  B. 
and  C.  D.  and  of  several  customers  of  the  said  inn  whose  names  are 
unknown  to  the  plaintiffs,  the  following  words: — [Set  them  out 
verbatim] ;  meaning  thereby  that  the  plaintiff  Elizabeth  was  an 
immoral  character,  and  was  living  in  adultery,  and  was  unfit  to 
have  the  management  and  superintendence  of  the  said  business, 
and  that  the  plaintiff  George  allowed  his  business  to  be  conducted 
by  an  immoral  and  disreputable  person. 

4.  By  reason  of  the  premises  the  plaintiff  George  was  injured  in 
his  said  business,  and  the  plaintiff  Elizabeth  was  injured  in  her 
character  and  reputation. 

[PaHicvlars  of  special  damage  suffered  by  the  plaintiff  George.   See 

Precedents  Nos.  16  and  17.] 

The  plaintiffs  and  each  of  them  claim  damages. 


No.  19- 
Ganspiracy  to  Libel  and  Slander  the  Plaintiff. 

1.  The  plaintiff  is  a  married  man,  and  resides  and  carries  on 

business  as  a  joiner  at ,  near ,  in  the  county  of . 

The  defendant  C.  D.  is  a  butcher  at aforesaid.  The  defen- 
dant E.  D.  is  the  wife,  and  the  defendant  F.  D.  is  the  daughter,  of 
the  defendant  G.  D. 

2.  In  the  month  of  February,  1895,  the  defendants  C.  and  E.  D. 
discovered  that  their  daughter  F.  was  with  child. 

8.   Thereupon  the  defendants  wrongfully  conspired  together  to 
falsely  and  maliciously  assert  and  declare  and  to  cause  it  to  be 


STATEMENTS  OF  CLAIM.  711 

believed  that  the  plaintiff  was  the  father  of  such  child,  with  intent 
to  extort  money  from  him. 

4.  In  pursuance  of  the  said  conspiracy  the  defendants  severally 
spoke,  wrote,  and  published,  and  widely  circulated  the  words 
following : — 

(a)  On  February  27th,  1895,  the  defendant  C.  D.  said  to  L.  M.,  &c. 

(b)  On  March  8rd,  1895,  the  defendant  E.  D.  said  to  Mrs.  N.,  &c. 

(c)  On  March  21st,  1895,  the  defendant  P.  D.  wrote  to  B.  S.,  &c. 

5.  The  plaintiff  has  thereby  been  much  injured  in  his  reputation, 
credit,  and  good  name,  and  has  been  brought  into  public  hatred 
and  contempt. 

And  the  plaintiff  claims  damages. 


No.  20. 
Slander  of  Title  to  Goods. 


1.  The  plaintiff,  at  all  the  times  hereinafter  mentioned,  was  a 

stone-mason  and  contractor  carrying  on  business  at ,  in  the 

county  of . 

2.  On  January  10th,  1895,  the  plaintiff  in  the  ordinary  course  of 
his  business  advertised  in  the  newspaper  known  as  the  Peteihoi^ough 
Oazette  that  on  Friday  and  Saturday,  January  25th  and  26th,  1895, 
the  following  goods  would  be  sold  by  auction  at  the  Auction  Mart, 
Peterborough : — 

Partioulars  op  Goods. 
[Here  specify  goods  to  be  sold.] 

8.  The  plaintiff  was  the  owner  of  the  said  goods. 

4.  Thereupon  the  defendant  falsely  and  maliciously  caused  to  be 
printed  and  published  of  the  plaintiff  and  in  relation  to  the  said 
intended  sale  the  following  "Notice": — [Here  set  out  the  words 
verbatim].  The  said  Notice  was  inserted  as  an  advertisement  in  the 
issue  of  the  Peterborough  Gazette  for  January  21st,  1895. 

5.  The  defendant  thereby  meant,  and  was  understood  to  mean, 
that  the  goods  named  in  the  plaintiff's  advertisement  were  the 
property  of  the  defendant  and  not  of  the  plaintiff,  and  that  no 
person  could  safely  purchase  any  goods  to  be  exposed  for  sale  at  the 
said  advertised  sale. 

6.  By  reason  of  such  publication  the  plaintiff  has  suffered 
damage  and  was  and  is  and  will  be  prevented  from  selling  the  said 
goods. 
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Partigulabs  of  Special  Damage. 

X.,  Y.  and  Z.,   all  of  ,  in  the  said  county,  who  were 

desirous  of  purchasing  the  said  goods  or  some  of  them,  and  who 
would  otherwise  have  attended  at  the  said  sale,  and  would  have 
bidden  for  and  purchased  the  said  goods  or  the  greater  part  of 
them,  were  prevented  from  attending  at  the  time  and  place 
appointed  for  the  sale,  and  were  deterred  from  bidding  at  such 
sale,  and  declined  to  purchase  the  said  goods  or  any  part  thereof. 
The  said  goods  were  put  up  for  auction  by  M.  N.,  acting  as 
auctioneer  and  agent  of  the  plaintiff,  on  the  day  and  at  the  time 
advertised,  but  the  said  M.  N.  was  unable  to  procure  a  fair  and 
reasonable  price  for  the  same,  and  the  said  intended  sale  failed 
altogether ;  and  the  expenses  incurred  by  the  plaintiff  in  adver- 
tising and  otherwise  preparing  for  the  said  intended  sale  were 
thrown  away.  [Particulars  of  expenses  throicn  away  should  be 
inserted  here.'] 

The  plaintiff  claims,  &c. 

[See  Carr  v.  Duckett,  5  H.  &  N.  783 ;  29  L.  J.  Ex.  468.] 


No.  21. 
Slander  of  Title  to  a  Patent. 

1.  The  plaintiff  was  the  first  inventor  of  [Here  describe  the  invefi- 
tion],  and  on  October  18th,  1894,  obtained  letters  patent  for  such 

invention  No.  ,  of  the  year  [State  the  nvmber  and  year\ 

In  the  months  of  June  and  July,  1895,  the  plaintiff  was  negotiating 

with  the  company  for  the  purchase  by  it  of  the  said  letters 

patent  at  a  price  of  £'8,200. 

[Here  set  oiU  particulars  of  the  negotiations.] 

2.  On  July  15th,  1895,  the  defendants  falsely  and  maliciously 
wrote  and  published  of  the  plaintiff  in  a  letter  to  the  manager  of  the 
said  company  the  following  words : — [Here  set  out  the  words.] 

8.  The  defendant  by  the  said  words  meant  and  was  understood 
to  mean  that  the  plaintiff  had  fraudulently  pretended  that  he  was 
the  inventor  of  the  said  invention,  that  he  was  not  such  inventor, 
but  had  in  fact  pirated  or  stolen  the  same  from  one  A.  B.,  and  that 
the  plaintiff  had  proposed  fraudulently  to  sell  for  a  considerable 
sum  of  money  the  said  letters  patent  for  the  invention  so  pirated  or 
stolen. 

4.  By  reason  of  the  publication  of  the  said  libel  the  plaintiff  has 
suffered  damage.    He  was  unable  to  sell  the  said  letters  patent  to 
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the  said  company.    Grave  doubts  were  cast  upon  the  validity  of 
the  said  letters  patent,  and  the  plaintiff  was  ultimately  compelled 
to  dispose  of  the  same  at  the  price  of  i*2,200,  which  was  the  best 
offer  he  could  obtain  after  the  publication  of  the  said  words. 
The  plaintiff  claims  £1,000  damages. 


No.  22. 
Action  on  the  case  for  Words  disparaging  Goods. 

1.  The  plaintiffs  carry  on  business  as  manufacturers  and  sellers 
of  artificial  manures  at  Plymouth. 

2.  In  the  month  of  February,  1873,  the  defendants,  contriving 
and  intending  to  injure  the  plaintiffs  in  their  said  business,  falsely 
and  maliciously  printed  and  published  and  widely  circulated  of 
them  as  such  manufacturers  and  sellers  of  artificial  manures,  and 
of  them  in  the  way  of  their  said  business,  the  following  words : — 
[For  the  words  of  the  libel,  see  the  report  of  the  case."] 

[Here  insert  partictdars  of  pMication.^ 

3.  The  said  words  meant,  and  were  understood  to  mean,  that  the 
said  artificial  manure  manufactured  and  sold  by  the  plaintiffs 
was  largely  composed  of  coprolites  and  other  improper  ingredients, 
and  was  a  worthless  and  useless  compound  and  unfit  for  the 
purposes  for  which  it  was  advertised  for  sale.* 

4.  The  said  artificial  manures  so  manufactured  and  sold  by  the 
plaintiffs  were  not  in  fact  largely  or  at  all  composed  of  copro- 
lites or  other  or  any  improper  ingredients,  and  were  not  a  worthless 
or  useless  compound  or  unfit  for  the  purposes  or  any  of  them  for 
which  it.  was  advertised  for  sale. 

5.  In  consequence  of  such  publication  many  customers  of  the 
plaintiffs  have  ceased  to  deal  with  them,  and  other  persons  who 
would  have  bought  the  said  artificial  manures  of  the  plaintiffs  were 
induced  to  refrain  from  buying  the  same,  and  the  plaintiffs  have 
been  injured  in  their  trade  and  have  lost  profits  which  they 
otherwise  would  have  made. 

Particulars. 
[See  Precedents,  Nos.  16  and  17.] 
And  the  plaintiff  claims  £2,000 

[See  Western  Counties  Manure  Co.  v.  Laives  Chemical  Manure 
Co.,  L.  E.  9  Ex.  218 ;  43  L.  J.  Ex.  171 ;  23  W.  R.  5.] 

*  If  the  words  would  support  the  innuendo  that  the  plaintiffs  were  knowingly 
selling  goods  iiseless  for  the  purposes  for  which  they  were  advertised,  the  words 
would  be  actionable  per  ee.     See  ante,  p.  32. 
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No.  23. 
Attack  on  Goods :  Libel — Slander  of  Title. 

1.  The  plaintiffs  are  a  firm  of  wine  merchants,  and  carry  on  the 
business  of  importing  foreign  wines,  and  in  particular  champagne, 

at Street,  in  the  City  of  London.     The  defendants  are  a 

French    firm    of    wine-growers    and    wine-shippers    carrying  on 
business  in  France  and  in  England. 

2.  The  plaintiffs  have  from  time  to  time  extensively  advertised 
that  they  are  sellers  of  a  brand  of  champagne  known  in  the  trade 
and  to  the  public  as  ''  Monte  Cristo  Champagne,"  and  have  sold 
large  quantities  of  such  champagne  to  various  customers,  and  are 
known  in  the  trade  and  to  the  public  as  sellers  of  such  champagne, 
and  have  acquired  the  right  to  the  exclusive  use  of  the  name  ''  Monte 
Cristo  Champagne."  Particulars  of  such  advertisements  are  as 
follows : — 

\Here  insert  particulars  of  advertisements.     Particulars  of  customers 
to  tchom  sales   were  made   need  not  be  given.      See  Dtike  v. 
Wisden,  77  L.  T.  67  ;  13  Times  L.  B.  481.] 

3.  The  defendants  have  falsely  and  maliciously  published  of  the 
plaintiffs  and  of  them  in  the  way  of  their  trade,  the  words 
following : — **  Caution. — Monte  Cristo  Champagne.  Messrs.  X.  & 
Co.  (meaning  the  defendants)  finding  that  wine  stated  to  be  Monte 
Cristo  Champagne  is  being  advertised  for  sale  in  Great  Britain, 
hereby  give  notice  that  such  wine  cannot  be  the  wine  that  it  is 
represented  to  be,  as  no  champagne  shipped  under  that  name  can 
be  genuine  unless  it  has  their  names  on  the  labels." 

Pabticulabs. 

The  said  words  were  published  in  a  circular  distributed  by  the 
defendants  among  members  of  the  wine  trade  in  the  months  of 
May  and  June,  1903,  and  were  inserted  in  the  following  newspapers 
on  the  dates  set  opposite  their  names : — 

May  22nd,  1903,  The  Times,  Financial  News,  Daily  Telegraph. 

May  24th,  1903,  The  Times,  Winemerchants'  Gazette,  &c.,  &c. 

4.  By  the  said  words  the  defendants  meant  and  were  understood 
to  mean  that  the  plaintiffs  had  fraudulently  advertised  for  sale  wines 
which  were  not  what  the  plaintiffs  represented  them  to  be,  but  of  a 
much  inferior  quality ;  and  that  they  had  falsely  and  fraudulently 
advertised  and  knowingly  sold  such  inferior  wines  as  and  for  the 
defendants'  wines  and  under  a  trade  name  to  which  the  defendants 
had  the  exclusive  right,  and  had  thereby  cheated  the  public  and 
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i¥ere  dishonest  and  dishonoarable  persons  and  traders ;  and  that  the 
plaintiffs  had  no  right  or  title  to  use  the  trade  name  ''  Monte  Gristo 
Champagne  "  or  to  advertise  or  sell  any  wines  bearing  that  name. 
5.  By  reason  of  the  premises  the  plaintiffs  have  suffered  much 
loss  and  damage  and  have  been  injured  in  their  credit  and  good 
name  and  in  their  said  business. 

Pabtigulabb  of  Special  Damage. 

Loss  of  Business. 

[Here  insert  particulars.    See  Precedent  No.  17.] 

Loss  of  Customei^s. 

[Here  inseii;  paiUculars.      See  Precedent  No.  16.] 
The  plaintiff  claims  damages. 

[See  Hatchard  v.  Mege,  18  Q.  B.  D.  771 ;    56  L.  J.  Q.  B.  397 ; 
85  W.  E.  576 ;  56  L.  T.  662.     Also  Precedent  No.  9.] 


Defences.  ' 

No.  24. 

Defence  in  an  Action  of  Libel. 


1.  The  defendants  never  wrote  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim. "^ 

2.  The  said  words  do  not  mean  what  is  alleged  in  the  said  para- 
graph. They  are  incapable  of  the  said  alleged  meaning  or  any 
other  defamatory  meaning. 

8.  The  said  words  without  the  said  alleged  meaning  are  no  libel. 

4.  The  said  words  are  part  of  a  fair  and  accurate  report  of  a 

judicial  proceeding,  viz.,  an  action  tried  before  Mr.  Justice 

on  March  14th,  1898,  in  which  A.  B.  was  plaintiff  and  C.  D. 
defendant,  and  were  published  by  the  defendants  bond  fide  for  the 
information  of  the  public,  and  in  the  usual  course  of  their  business 
as  public  journalists,  and  without  any  malice  towards  the  plaintiff. 

*  The  words  '*  falsely  and  maliciously '^  must  not  be  traversed,  unless  pleas 
of  justification  and  priyilege  foUow ;  and  even  then  such  a  traverse  is  super- 
fluous.    {Belt  V.  Lawes,  51  L.  J.  Q.  B.  359.) 
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No.  25. 

Defence  in  an  Action  of  Slandeb. 

Objection  in  point  of  Law, 

1.  The  plaintiff  did  not  at  the  date  of  the  alleged  pablication 

carry  on  the  said  trade  of  a ,  as  alleged  in  paragraph  1  of 

the  Statement  of  Claim. 

2.  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.* 

8.  The  defendant  never  spoke  or  published  any  of  the  said  words 
of  the  plaintiff  either  in  relation  to  his  said  trade,  &c.  [Follow  the 
exact  words  of  the  Statement  of  Claim]. 

4.  The  said  words  do  not  mean  what  is  alleged  in  the  said  para- 
graph. They  are  incapable  of  the  said  meaning  or  of  any  other 
defamatory  or  actionable  meaning. 

5.  The  defendant  will  object  that  the  said  words  are  not  action- 
able without  proof  of  special  damage,  and  that  none  is  alleged  \pr^ 
that  the  special  damage  alleged  is  too  remote,  and  is  not  sofKcient 
in  law  to  sustain  the  action  f  ]. 

*  The  words  "  falsely  and  maliciously"  must  not  be  traversed,  unless  pleas 
of  justification  and  privilege  follow ;  and  even  then  such  a  traverse  is  super- 
fluous.   {Belt  V.  LaweSf  51  L.  J.  Q.  B.  359.) 

t  See  Precedent  No.  2  in  Section  III.  of  Appendix  £.  of  the  Bules  of  the 
Supreme  Court.  

No.  26. 

No  Libel. 

Bond  fide  Comvicnt  on  matters  of  Public  Interest, 

1 .  The  defendant  is  the  proprietor  of  a  weekly  newspaper  called 

The Oazette,  in  which  the  words  set  out  in  paragraph  2  of 

the  Statement  of  Claim  appeared. 

2.  The  said  words  do  not  mean  what  is  alleged  in  that  paragraph. 
They  are  incapable  of  any  such  meanings,  or  of  any  defamatory 

^meaning. 

8.  In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they 
are  true  in  substance  and  in  fact;  in  so  far  as  they  consist  of 
expressions  of  opinion  they  are  fair  comments  made  in  good  faith 
and  without  malice  upon  the  said  facts,  which  are  matters  of  public 
interest.* 

♦  This  form  of  pleading  was  approved  by  the  Divisional  Court  in  Pmrhyu  v. 
The*'  Licaised  Victualler's  Mirror,"  (1890)  7  TimesL.  E.  1  (Mathew  and  Grantham, 
J  J.),  in  which  case  the  Court  ordered  Particulars  to  be  given  of  paragraph  3. 
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No.  27. 
Fair  and  Accurate  Report  and  Fair  Comment  thereon, 

1.  The  defendant  is,  and  at  the  time  of  the  alleged  grievances 
was,  the  proprietor  of  The  Times  newspaper. 

2.  On  the  evening  of  the  12th  of  February,  1867,  the  plaintilBf 
had  presented  to  the  Hoase  of  Lords  a  petition,  making  a  serious 
charge  against  one  of  Her  Majesty's  judges ;  a  debate  ensued  on 
the  presentation  of  the  said  petition,  and  the  said  charge  was 
utterly  refuted. 

8.  The  words  set  out  in  paragraph  8  of  the  Statement  of  Claim 
are  a  portion  of  the  Parliamentary  Beport,  published  in  The  Times 
of  the  13th  of  February,  1867.  They  are  a  fair  and  accurate  report 
of  the  proceedings  in  the  House  of  Lords  on  the  preceding  evening, 
and  were  published  by  the  defendant  bond  Jidcy  and  without  any 
malice  towards  the  plaintiff.^ 

4.  The  said  petition,  the  charge  it  contained,  and  the  said  debate, 
were  all  matters  of  general  public  interest  and  concern. 

6.  The  words  set  out  in  paragraph  5  of  the  Statement  of  Claim 
are  a  portion  of  a  leading  article  which  appeared  in  The  Times  for 
the  18th  of  February,  1867.  The  said  article  was  a  fair  and 
honest  comment  on  the  matters  above  referred  to,  and  was  pub- 
lished by  the  defendant  hondfide  for  the  benefit  of  the  public  and 
without  any  malice  towards  the  plaintiff. 

[See  Wason  v.  Walter,  L.  R.  4  Q.  B.  78 ;  8  B.  &  S.  671 ;  88  L.  J. 
Q.  B.  84 ;  17  W.  R.  169  ;  19  L.  T.  409.] 

*  If  the  report  and  the  comment  thereon  all  form  part  of  the  same  article  the  plea 
might  run  thus : — *'The  said  words,  in  so  far  as  they  consistof  statements  of  fact, 
are  a  fair  and  accurate  report  of  Parliamentary  Proceedings  published  bond  fide 
and  without  malice,  and  in  so  far  as  they  consist  of  expressions  of  opinion  they 
are  a  fair  and  honest  comment  on  a  matter  of  public  interest." 

[Particulars  should  be  given  identifying  the  Parliamentary  Proceedings.] 


No.  28. 
No  Libel — Fair  Comment. 


1.  The  defendants  admit  that  on  May  8rd,  1895,  they  printed 
and  published  the  words  set  out  in  the  Statement  of  Claim.  Such 
words  formed  part  of  a  leading  article  which  appeared  in  the  de- 
fendants' newspaper  The  Daily  Post  for  that  day.     The  defendants 
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refer  to  the  whole  of  such  leading  article,  which  was  as  follows  :— 
[Here  set  out  the  whole  article  verbcUimJ] 

2.  The  said  words  do  not  mean  what  the  plaintiff  in  his  State- 
ment of  Claim  alleges  them  to  mean.  They  are  incapable  of  the 
said  meanings,  or  of  any  other  defamatory  meaning. 

8.  The  said  words  are  no  libel. 

4.  The  plaintiff  was  tried  on  May  2nd,  1895,  at  the 

Assizes,  before  Mr.  Justice on  a  charge  of  manslaughter. 

A  full  report  of  the  said  trial  appeared  in  the  same  issue  of  the 
defendants'  paper  as  the  words  complained  of.  And  the  said  article 
(including  the  said  words)  was  published  by  the  defendants  in  the 
ordinary  course  of  their  business  as  public  journalists,  and  without 
any  malice  towards  the  plaintiff,  and  was  a  fair  and  bond  fide  com- 
ment on  the  trial  of  the  plaintiff,  and  the  evidence  given  thereat, 

which  were  then  matters  of  public  interest  in  and  the 

neighbourhood. 

No  Sufficient  Publication. 

No.  29. 
No  Publication. — No  Slander. 
Defence  to  Claim  No.  15. 

1.  The  defendant  denies  that  the  plaintiff  was  or  had  at  anytime 
been  retained  or  employed  by  him  to  act  as  his  solicitor. 

2.  The  defendant  denies  that  he  spoke  or  published  the  words 
alleged  or  any  of  them. 

8.  The  defendant  denies  that  he  spoke  the  said  words  of  or  con- 
cerning the  plaintiff  in  the  way  of  his  profession,  or  that  the  said 
words  bear  or  were  understood  to  bear  the  meaning  alleged. 

4.  If  the  defendant  did  speak  the  said  words  (which  he  denies), 
he  says  that  no  person  other  than  the  plaintiff  was  present  or  heard 
the  same. 

5.  The  defendant  will  contend  that  the  words  which  he  spoke,  if 
dny,  were,  and  were  understood  as,  vulgar  abuse,  and  did  not 
amount  to  defamatory  matter. 


No.  80. 
No  Conscious  Publix;ation. 


The  defendants  are  booksellers  and  newsvendors  carrying  on 
such  business  on  a  very  extensive  scale  at  186,  Strand,  in  the  city 
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of  Westminster,  and  at  branches  at  Birmingham,  Liverpool,  and 
Manchester,  and  at  upwards  of  500  railway  stations  in  the  United 
Kingdom.  Their  servants  in  the  course  of  their  employment  in  the 
defendants'  said  business  received  the  newspaper  mentioned  in  the 
second  paragraph  of  the  Statement  of  Claim  from  the  publisher 
thereof,  and  the  said  newspaper  was  thereupon  sold  by  the  defen- 
dants' servants  in  the  ordinary  course  of  the  defendants'  said 
business  and  not  otherwise,  and  without  any  knowledge  of  its 
contents,  which  is  the  alleged  publication.  Neither  of  the  defen- 
dants nor  their  servants  knew  at  the  time  they  sold  it  that  the  said 
newspaper  contained  any  libel  on  the  plaintiff ;  it  was  not  by  negli- 
gence on  the  part  of  the  defendants  or  their  servants  that  they  did 
not  know  that  there  was  any  libel  in  the  said  newspaper  ;  and  the 
defendants  did  not  know  that  the  said  newspaper  was  of  such  a 
character  that  it  was  likely  to  contain  libellous  matter,  nor  ought 
they  to  have  known  so ;  wherefore  the  defendants  say  that  they 
never  published  the  alleged  libel. 

[See  Eminens  v.  Pottle  dk  Son,  16  Q.  B.  D.  354  ;  55  L.  J.  Q.  B. 
51 ;  34  W.  B.  116  ;  53  L.  T.  808.] 


No.  31. 

Innocent  Publication  of  a  Libellous  Novel. 

The  defendants  admit  that  they  printed  and  published  the  book 
or  novel  in  the  Statement  of  Claim  mentioned,  but  deny  that  they 
did  so  maliciously  or  with  any  reference  to  the  plaintiff.  The 
defendants  printed  and  published  the  said  book  or  novel  for  the 
writer  thereof,  reasonably  and  bond  fide  believing  the  same  to  be  a 
work  of  pure  fiction.  The  defendants  were  not  then  aware  and  do 
not  now  admit  that  the  said  book  or  novel  alluded  to  the  plaintiff 
or  to  any  other  living  person. 

[See  Harrison  v.  Smith,  20  L.  T.  at  p.  715;  JR.  v.  Knell,  1 
Barnard.  305  ;  Smith  v.  Ashley,  52  Mass.  (11  Met.)  367.  And  see 
ante  pp.  144-148.] 

No.  32. 

No  Conscious  Publication — Madness. 

1.  The  defendant  does  not  admit  that  he  ever  spoke  or  published 
any  of  the  words  complained  of  in  paragraphs  3  and  4  of  the  State- 
ment of  Claim. 
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» 

2.  Throughout  the  month  of  April  and  the  early  part  of  May, 
1879,  the  defendant  was  suffering  from  acute  mania,  brought  on  by 
overwork  ;  he  has  no  recollection  of  having  spoken  any  such  words 
as  alleged  either  then  or  at  any  other  time.  If,  however,  the  defen- 
dant did  in  fact  atter  any  sach  words  (which  he  does  not  admit), 
they  were  not  spoken  intentionally  or  maliciously,  but  solely  in 
consequence,  and  under  the  influence,  of  the  said  mania ;  as  all 
who  heard  the  said  words  then  well  knew.  There  is  and  was  no 
foundation  whatever  for  any  such  charge;  and  the  defendant  un- 
reservedly withdraws  all  imputation  on  the  plaintiff's  character, 
and  exceedingly  regrets  that  he  ever  spoke  the  said  words  (if  in  fact 
he  did  speak  them,  which  he  does  not  admit). 

[It  may  be  doubted  whether  this  is  a  good  Defence,  or  only  a  pleading  in 
mitigation  of  damages.  A  somewhat  similar  plea  of  drunkenness  will  be  found, 
post.  No.  54.     See  ante,  p.  540.] 


Words  Spoken  in  Jest. 

No.  88. 

Defence  to  Claim  No.  11. 

1.  The  defendant  admits  that  he  spoke  and  published  the  words 
set  out  in  the  Statement  of  Claim,  but  denies  that  he  spoke  them 
with  the  meaning  therein  alleged,  or  with  any  other  actionable 
meaning. 

2.  The  defendant  is,  and  at  all  times  hereinafter  mentioned  was, 
clerk  to  Mr.  N.,  a  wholesale  baker.  The  plaintiff  is  one  of  Mr.  N.'s 
retail  customers.  It  is  and  was  one  of  the  duties  of  the  defendant 
as  such  clerk  to  call  on  Mr.  N.'s  retail  customers  every  Saturday 
morning  and  receive  the  money  due  for  the  bread  delivered  to  them 
in  the  course  of  the  week. 

8.  On  the  morning  of  Saturday,  March  the  28rd,  1896,  the 
defendant  called  on  the  plaintiff  and  took  the  money  for  the  bread 
delivered  to  him  during  the  week.  Amongst  the  change  then  given 
by  the  plaintiff  to  the  defendant  was  a  counterfeit  florin.  Neither 
the  plaintiff  nor  the  defendant  knew  or  observed  at  the  time  that 
the  florin  was  counterfeit. 

4.  Later  in  the  day,  when  the  defendant  was  paying  the  money 
over  at  the  office,  his  employer,  Mr.  N.,  discovered  that  the  said 
florin  was  counterfeit.  The  defendant  thereupon  took  the  said 
florin  back  to  the  plaintiff's  shop,  and  the  plaintiff  gave  him  without 
demur  two  good  shillings  in  exchange  therefor. 
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5.  On  the  morning  of  Saturday,  May  the  4th,  1895,  when  the 
defendant  called  on  the  plaintiff  as  usual,  the  plaintiff  again  gave 
the  defendant  a  counterfeit  florin  amongst  the  money  for  the  bread. 
And  again  neither  the  plaintiff  nor  the  defendant  knew  or  observed 
at  the  time  that  the  florin  was  counterfeit. 

6.  Again,  when  the  defendant  was  paying  the  money  over  to  his 
employer  at  the  office,  Mr.  N.  discovered  that  the  florin  was  counter- 
feit Thereupon  the  defendant,  recollecting  the  similar  occurrence 
mentioned  in  paragraphs  8  and  4  above,  exclaimed  :  ''  Why,  that's 
the  second  bad  florin  Mr.  H.  has  passed  to  me  within  the  last  six 
weeks.    He's  a  regular  '  smasher  ' !  " 

7.  The  defendant  spoke  these  words  as  a  joke,  and  never  intended 
seriously  to  impute  to  the  plaintiff  any  criminal  offence. 

8.  The  only  persons  who  were  present  at  the  time  or  who  heard  the 
said  words  were  the  defendant's  employer,  Mr.  N.,  and  a  fellow-clerk 
of  his,  one  David  Griggs.  Both  Mr.  N.  and  David  Griggs  were 
aware  of  the  circumstances  detailed  above,  and  knew  to  what  the 
defendant  was  referring,  and  understood  that  he  spoke  in  jest,  and 
did  not  intend  to  make  any  charge  against  the  plaintiff. 


Justification. 

No.  84. 

Another  Defence  to  Claim  No.  11. 

1.  The  defendant  does  not  admit  that  he  spoke  or  published  the 
words  set  out  in  the  Statement  of  Claim. 

2.  The  said  words  are  true  in  substance  and  in  fact.  On  March 
28rd,  1895,  the  plaintiff  uttered  and  passed  to  the  defendant  a 
counterfeit  florin,  well  knowing  the  same  to  be  counterfeit.  On  May 
4th,  1895,  the  plaintiff  uttered  and  passed  to  the  defendant  another 
counterfeit  florin,  well  knowing  the  same  to  be  counterfeit.  [State 
any  other  instances  in  which  the  plaintiff  passed  bad  coin  to  the 
defendant  and  others."] 


No.  85. 

Justification  of  the  Words  without  the  alleged  Meaning. 

1.  The  defendant  denies  that  he  spoke  or  published  any  of  the 
words  set  out  in  paragraph  5  of  the  Statement  of  Claim.  The 
said  words  do  not  mean  what  is  in  that  paragraph  alleged. 

O.L.S.  8  A 
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2.  The  defendant  denies  that  he  spoke  or  published  an;  of  the 
said  words  of  the  plaintifif  in  the  way  of  his  trade  or  at  all. 

8.  The  said  words  were  not  spoken  or  understood  in  the  alleged 
or  any  defamatory  sense ;  they  are  incapable  of  the  alleged  meaning. 

4.  The  said  words,  without  the  said  meaning,  and  according  to 
their  natural  and  ordinary  signification,  are  true  in  substance  and 

in  fact. 

Particulars. 

[Here  set  <yut  paHiadars  of  justification.     See  ante,  pp,  173  and 

690.]  

No.  86. 
Justification  of  a  Portion  of  a  Libel. 

Dbfencb. 

1.  The  defendants  do  not  admit  that  the  plaintiff  is  the  proprietor 
and  editor  of  the  Dartmouth  Advertiser  newspaper. 

2.  As  to  such  portion  of  the  said  words  as  alleges  that  the  plaintiff 
is  a  felon  editor,  the  defendants  say  that  the  same  is  true  in  sub- 
stance and  in  fact.     The  plaintiff  was  on  the of convicted 

of  larceny  at  the  Quarter  Sessions  for  the  county  of  Cornwall,  and 
was  on  the  same  day  sentenced  to  twelve  months'  hard  labour  for 
stealing  feathers. 

8.  As  to  the  residue  of  the  said  words  the  defendants  say  that 
the  same  were  parts  of  certain  articles  printed  and  published  in  the 
defendants'  said  newspaper,  each  of  which  was  a  fair  and  bond  fide 
comment  upon  a  matter  of  public  interest,  viz.,  the  conduct  of  the 
plaintiff  in  his  public  character  as  the  nominal  editor  of  the 
Dartmouth  Advertiser,  a  public  newspaper. 

(See  Leyman  v.  Latimer  and  others,  3  Ex.  D.  16,  862 ;  47  L.  J. 
Ex.  470 ;  25  W-  E.  751 ;  26  W.  E.  805 ;  87  L.  T.  860,  819.) 


No.  87. 
Justification  and  Privilege — Moral  or  Social  Duty. 

Defenob  to  Claim  No.  1. 

1.  The  defendants  admit  that  the  defendant  Alice  wrote  and 
published  the  words  set  out  in  paragraph  2  of  the  Statement  of  Claim. 

2.  The  said  words  are  true  in  substance  and  in  fact.  While  the 
plaintiff  was  in  the  service  of  the  defendants,  to  wit,  on  the  18th 
of  August,  1908,  she  stole  two  pairs  of  sheets  and  one  counter- 
pane, of  the  goods  and  chattels  of  the  defendant  Henry,  and  on 
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the  same  day  pawned  them  at  the  shop  of  John  Smith,  No.  28, 

High  Street,  Evesham ;  wherefore  the  defendants,  as  they  lawfully 

might,  discharged  the  plaintiff  from  their  service  on  the  Slst  of 

August,  1908. 

3.  The  said  words  were  published  on  a  privileged  occasion  and 

without  malice. 

Pabticulabs. 

In  the  month  of  September,  1908,  the  plaintiff  was  desirous  of 
entering  into  the  service  of  Mrs.  M.,  of  19,  Newhall  Street, 
Birmingham,  and  Mrs.  M.,  on  the  14th  of  September,  1908,  wrote 
a  letter  to  the  defendant  Alice  inquiring  as  to  the  plaintiff's 
character,  and  asking  especially  why  she  left  the  defendants' 
service.  Thereupon  it  became  the  duty  of  the  defendant  Alice  to 
write,  and  she  did  write  on  the  15th  of  September,  1908,  to  Mrs.  M., 
a  letter  telling  her  what  she  knew  as  to  the  plaintiff's  character, 
and  stating  the  reason  of  her  dismissal.  This  letter  contained  the 
words  complained  of.  The  said  words  were  written  in  answer  to 
Mrs.  M.'s  said  inquiries,  and  under  a  sense  of  duty  and  without  any 
malice  towards  the  plaintiff  and  in  the  honest  belief  that  the  charge, 
therein  made  was  true. 


PiaviLEaE. 

No.  88. 

Absolute  Privilege — Litigant  iti  Person. 

The  said  words  were  published  on  an  occasion  which  was  abso- 
lutely privileged.  Before  the  alleged  slander  was  spoken  the 
plaintiff  had  on  the  1st  of  November,  1895,  issued  a  writ  against 
the  defendant  claiming  an  account,  and  had  taken  out  a  summons 
in  the  said  action  for  an  account,  which  on  the  12th  of  November, 
1895,  came  on  for  hearing  before  Mr.  E.  A.,  the  District  Kegistrar 

for  .     The  defendant,  who  is  a  solicitor,  appeared  in  person 

before  the  said  Registrar  to  oppose  the  said  summons,  and  the  said 
words  were  spoken,  if  at  all,  to  the  said  Registrar  in  the  course  of 
argument  during  the  hearing  of  the  said  summons. 

No.  89. 
Absolute  Privilege — Witness. 

The  said  words  were  spoken  by  the  defendant  on  an  occasion 
which  was  absolutely  privileged,  viz.,  during  his  examination  on 
oath  as  a  witness  in  the  course  of  the  hearing  of  a  charge  of  forgery 

8a  2 
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against  X.  Y.,  on  May  10th,  1874,  before  an  alderman  lawfally 
exercising  jurisdiction  in  that  behalf  at  the  Guildhall,  in  the  city  of 
London. 

(See  Seaman  v.  Netherclift,  2  C.  P.  D.  58 ;  46  L.  J.  C.  P.  128 ; 
26  W.  B.  159  ;  85  L.  T.  784.) 


No.  40. 
Absolute  Privilege^* Military  Duty, 

The  plaintiff  was  a  colonel  in  the Regiment,  and  the  defen- 
dant was  the  general  commanding  the  district  in  which  the  said 
regiment  was  stationed.  On  the  4th  of  May,  1904,  the  plaintiff 
forwarded  to  the  defendant  as  his  superior  officer  a  letter  addressed 
to  the  Commander-in-chief  making  a  complaint  against  a  brother 

officer  in  the  same  regiment,  Major .     It  thereupon  became, 

and  was    under    Article    of    the  "  Regulations    for     the 

Army  "  then  in  force,  the  duty  of  the  defendant  as  such  superior 
officer  to  forward  the  plaintiff's  said  letter  and  also  to  make 
a  written  report  thereon  to  the  Commander-in-chief.  The  defen- 
dant therefore,  in  accordance  with  his  said  duty,  on  the  6th  of  May, 
1904,  forwarded  the  plaintiff's  said  letter  to  the  Commander-in- 
chief,  and  accompanied  the  same  by  a  report  in  writing,  which  is 
the  alleged  libel.  Such  report  was  published  by  the  defendant  in 
discharge  of  his  said  duty  to  the  Commander-in-chief,  and  not 
otherwise. 

{Datvkina  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94 ;  89  L.  J.  Q.  B.  58 ; 
18  W.  R.  836  ;  21  L.  T.  584.) 


No.  41. 
Qualified  PHviUge — Character  of  a  Servant. 
See  ante^  Precedent  No.  37. 


No.  42. 

Qualified  Privilege — Common  Interest, 

Defence  to  Claim  No.  5. 

The  publication  of  the  said  letter  to  J.  H.,  if  made,  was  made 
bond  fide  and  without  malice  and  on  a  privileged  occasion. 
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Pabtigulabs. 

The  defendant's  bank  had  on  the  2nd  February,  1902,  advanced 
to  J.  H.  in  response  to  a  request  contained  in  a  letter  from 
J.  H.  to  the  defendant  dated  the  26th  January,  1902,  the 
Bom  of  1,000Z.  to  assist  J.  H.  in  his  business  and  in  carrying  out 
the  contracts  referred  to  in  the  said  letter.  On  the  Slst  May, 
1902,  J.  H.  called  upon  the  defendant  and  verbally  inquired  of  the 
defendant  whether  he  considered  the  plaintiff  would  be  a  suitable 
man  to  act  as  manager  of  his  business.  It  was  in  answer  to  the 
said  inquiry  that  the  said  words  were  published. 


No.  48. 
Qtudifted  Privilege — Master  and  Servant, 
The  defendant  is  head  gardener  to  one  Sir  John  M.,  of 


The  plaintiff  and  others  at  the  time  mentioned  in  the  Statement  of 
Claim  were  employed  as  labourers  by  Sir  John  M.,  and  the  defen- 
dant was  verbally  requested  by  him  on  the  10th  day  of  March, 
1904,  to  see  that  the  said  labourers  did  their  work  in  a  proper  and 
diligent  manner.  On  the  Slst  day  of  March,  1904,  Sir  John  M. 
verbally  inquired  of  the  defendant  whether  the  said  labourers  were 
sober  and  honest  and  attentive  to  their  work.  It  thereupon  became 
and  was  the  duty  of  the  defendant  to  state  such  facts  as  were  within 
his  knowledge  to  Sir  John  M.  Such  statements  are  the  alleged 
slanders;  but  they  were  made  bond  fide  in  the  discharge  of  the  said 
duty,  and  in  answer  to  the  said  inquiry,  and  in  the  honest  beUef 
that  the  facts  so  stated  were  true,  and  without  any  malice  towards 
the  plaintiff.     The  occasion  was  therefore  privileged. 


No.  44. 

Qualified  Privilege — Communication  Volunteered — Confidential 

Relation — Comriwn  Interest, 

The  said  words  were  published  by  the  defendant  on  a  privileged 
occasion  bond  fide  and  without  malice. 

Pabtioulabs. 

The  defendant  is  the  eldest  son  of  the  Mrs.  Hawkins  mentioned 
in  paragraph   8  of  the   Statement  of  Claim.     She  is  a  widow. 
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On  the  4th  day  of  June,  1908,  Mrs.  Hawkins  told  the  defendant 
confidentially  that  she  was  about  to  marry  the  plaintiff.  Thereupon 
the  defendant  spoke  the  said  words  to  the  said  Mrs.  Hawkins  con- 
fidentially and  in  the  honest  desire  to  protect  her  interests  and  his 
own.  The  defendant  at  the  time  bona,  fide  believed  in  the  truth  of 
what  he  said.  This  is  the  only  publication  by  the  defendant  of  the 
said  words. 

{Todd  V.  Hawkins,  8  C.  &  P.  88 ;  2  Moo.  &  Rob.  20.) 


Fabtioulars  under  a  Plea  of  Qualified  Pbivileoe. 

No.  45. 

Communication  publislied  in  Self-defence. 

''The plaintiff  in  May,  1896,  published  and  caused  to  be  published 

a  pamphlet  entitled  *  The  Case  of  Salem  Chapel, ,'  which  was 

sold  by  all  the  booksellers  in  the  said  town  of .    This 

pamphlet  contained  serious  charges  against  the  defendant,  both 
personally  and  as  secretary  and  one  of  the  deacons  of  the  said 
chapel.  The  defendant  published  the  words  set  out  in  paragraph  5 
of  the  Statement  of  Claim  in  reply  to  the  said  pamphlet  published 
by  the  plaintiff,  and  bond  fide  for  the  purpose  of  vindicating  his 
character  against  the  plaintiff's  attack,  and  in  order  to  prevent  the 
plaintiff's  said  charges  from  operating  to  his  prejudice,  and  in 
reasonable  and  necessary  self-defence,  and  without  any  malice 
towards  the  plaintiff." 


No.  46. 

Common  Interest — Church  Members. 

The  words  set  out  in  paragraph  2  of  the  Statement  of  Claim  were 
part  of  a  requisition  summoning  a  meeting  of  the  members  of  the 

English  Baptist  Church  at ,  which  was  signed  by  122  of 

such  members,  and  addressed  to  the  deacons  of  such  chapel.  The 
defendant  published  the  said  requisition  solely  to  members  of  the 
said  church,  who  had  a  common  interest  with  him  in  all  the 
matters  therein  referred  to. 
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No.  47. 

Offer  of  Reward  for  Discovery  of  Offender. 

Defence  to  Claim  No.  8. 

The  defendant  published  the  placard  referred  to  in  paragraph  2 
of  the  Statement  of  Claim  solely  for  the  purpose  of  endeavouring  to 
discover  the  person  who  committed  the  assault  referred  to  therein, 
and  with  the  bond  fide  object  and  intention  of  bringing  such  person 
to  justice  and  of  prosecuting  him  to  conviction. 


No.  48. 
Complaint  to  Persons  in  Authority. 
The  plaintiff  and  defendant  are  both  members  of  the  ''- 


Poultry  Club/'  and  were  competitors  at  the  Annual  Show  of  the 
club  which  was  held  on  the  12th  October,  1895.  During  the  show 
exhibitors  named  A.  B.,  C.  D.,  and  E.  F.  verbally  complained  to 
the  defendant  of  the  plaintiff's  conduct  as  such  competitor  that  [here 
particulars  of  the  complaints  must  be  set  out].  Thereupon  the  defen- 
dant drew  up  a  written  protest  against  the  plaintiff  being  allowed 
to  compete,  and  on  the  same  day  lodged  the  same  with  the 
committee  whose  duty  it  was  by  the  rules  of  the  club  to  investigate 
such  a  complaint.  This  protest  is  the  alleged  libel.  It  was  written 
by  the  defendant,  without  any  malice  towards  the  plaintiff,  with 
the  sole  object  of  ensuring  a  fair  competition  at  the  show,  and  in  the 
honest  belief  that  every  statement  therein  contained  was  true. 
It  was  a  communication  made  bond  fide  on  a  matter  in  which 
the  defendant  had  an  interest,  and  was  published  only  to  the  said 
committee,  who  had  a  corresponding  interest  and  duty  in  that 
behalf. 

Privileged  Beport. 

No.  49. 

Report  of  a  Judgment  published  as  a  Pamphlet. 

MacDougall  r.  Knight  &  Son,  17  Q.  B.  D.  686 ;  55  L.  J.  Q.  B.  464 ; 

34  W.  B.  727 ;  65  L.  T.  274. 

''  1.  The  defendants  admit  that  they  published  of  the  plaintiff  a 
pamphlet  which  is  a  verbatinr ve^^rt  of  the  judgment  of  the  Honour- 
able Mr.   Justice  North,   given  on  the  SOth  day  of  June,  1884, 
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in  the  action  of  MacDougaU  v.  Knight  db  Son,  and  which  really 
gives  all  the  information  necessary  to  be  known  by  anyone  feeling 
an  interest  in  the  matter.  But  the  defendants  deny  that  they  did 
so  maliciously,  or  that  they  distributed  the  said  pamphlet  broad- 
cast in  the  city  of  Bath,  or  the  counties  of  Somerset  and  Gloucester, 
or  elsewhere,  or  at  all. 

''  2.  The  said  pamphlet  contained  the  words  set  out  in  paragraph 
2  of  the  Statement  of  Claim.  The  said  words  were  in  fact  spoken 
by  the  Honourable  Mr.  Justice  North  in  delivering  judgment  in 
the  said  action ;  but  the  defendants  do  not  admit  that  he  or  they 
published  the  said  words  with  the  meanings  alleged  in  the  said 
paragraph. 

''  8.  The  defendants  are  auctioneers  and  upholsterers  carrying  on 
business  at  Bath,  and  having  a  large  number  of  customers  resident 
in  Bath  and  the  neighbourhood.  The  plaintiff  brought  the  said 
action  against  the  defendants  in  the  Chancery  Division  of  the  High 
Court  of  Justice  charging  the  defendants  with  breach  of  contract, 
misrepresentation,  and  breach  of  faith.  The  said  action  was 
assigned  for  trial  to  the  Honourable  Mr.  Justice  North,  who  after 
a  trial  which  lasted  five  days  gave  judgment  in  favour  of  the  defen- 
dants. The  said  pamphlet  is  a  fair,  acciurate,  and  honest  report  of 
the  said  judgment  of  the  Honourable  Mr.  Justice  North,  and  was 
published  by  the  defendants  band  fide  and  with  the  honest  intention 
of  making  known  the  true  facts  of  the  case,  and  in  order  to  protect 
their  reputation  and  their  said  business,  and  in  reasonable  self- 
defence,  and  without  any  malice  towards  the  plaintiff.'' 


No.  50. 

Repoii;  privileged  by  virttie  of  Section  4  of  the  Laic  of  Libel  A  tmndment 

Act,  1888. 

The  words  set  out  in  paragraph  2  of  the  Statement  of  Claim  were 
published  in  the  defendant's  said  newspaper  on  the  date  alleged 
and  formed  part  of  a  fair  and  accurate  report  of  the  proceedings 
of  a  public  meeting  {or,  of  a  meeting  of  the  town  council  of  the 

borough  of  S ,  in  the  county  of  L ),  which  was  held  at- 

the  Guildhall,  S ,  on  the day  of ,  1895.     The 

matter  published  was  of  public  concern,  and  its  publication  was  for 
the  public  benefit. 
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No.  51. 
Defence  to  Claim  No.  20. 
Slander  of  Title  to  Goods. 

1.  The  defendant  admits  that  the  plaintiff  caused  the  goods 
referred  to  in  paragraph  2  of  the  Statement  of  Claim  to  be  adver- 
tised for  sale. 

2.  Of  the  goods  so  advertised  for  sale  those  numbered  19  to  28, 
both  inclusive,  in  the  plaintiff's  particulars  were  the  property  of 
the  defendant,  and  not  of  the  plaintiff,  but  had  been  unlawfully 

seized  and  carried  away  by  the  plaintiff  on  the day  of  — r-> 

and  the  same  were  in  the  plaintiff's  possession  at  the  date  of  the 
said  advertisement. 

8.  The  defendant  admits  that  he  caused  to  be  printed  and 
published  the  "  Notice  "  set  out  in  paragraph  4  of  the  Statement 
of  Claim,  but  denies  that  he  did  so  falsely  or  maliciously.  He 
published  the  said  words  in  the  honest  belief  that  the  plaintiff  was 
seeking  to  sell  the  defendant's  said  goods  and  for  the  purpose  of 
warning  all  persons  from  purchasing  the  said  goods  of  the  defen- 
dant, and  in  the  bond  fide  belief  that  such  warning  was  necessary 
for  the  protection  of  the  defendant's  own  property,  and  without 
any  malice  towards  the  plaintiff. 

(See  Carr  v.  Duckett,  5  H.  &  N.  788 ;  29  L.  J.  Ex.  468.) 


No.  62. 
Defence  of  Previous  Action — Res  Judicata. 

The  plaintiff  on  the  18th  March,  1892,  sued  the  defendant,  in  an 
action  of  which  the  short  title  is  "  1892. — E. — No.  645  "  in  the  King's 
Bench  Division  of  this  Honourable  Court,  for  the  same  cause  of 
action  as  is  alleged  in  the  Statement  of  Claim  herein  ;  and  in  that 
action  the  plaintiff  on  the  15th  July,  1892,  recovered  judgment 

against  the  defendant  for  M ,  and  his  costs ;  which  judgment 

still  remains  in  force. 

A  plea  that  i7i  a  former  action  judgment  was  given  against  the 
l>laintiff,  is  really  a  plea  in  estoppel.     Commence  as  above  : 

And  in  that  action  it  was  adjudged  that  the  plaintiff  should 
recover  nothing  against  the  defendant,  and  that  the  defendant 

should  recover  against  the  plaintiff  £ for  his  costs  of  defence. 

The  said  judgment  was  signed  on  the  day  of  ,  1898, 

and  still  remains  in  force.  [The  proceedings  are  entered  on  roll. 
No. .]     Wherefore  the  defendant   says  that   the  plaintiff  is 
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estopped,  and  ought  not  to  be  admitted  to  bring  the  present  action 
against  the  defendant. 


No.  58. 
Defence  of  Accord  and  Satisfaction, 

The  plaintiff  was  the  proprietor  and  publisher  of  a  certain  weekly 
journal  called  the  Miincal  Review;  and  the  defendant  was  the 
proprietor  and  publisher  of  another  weekly  journal  called  the 
Orchestra.  And  after  the  publication,  if  any,  of  the  said  words, 
the  plaintiff  and  defendant  by  letters  interchanged  between  the 
parties  on  the  29th  March,  1864,  agreed  together  to  accept  mutual 
apologies,  to  be  published  by  the  plaintiff  and  defendant  respec- 
tively in  their  said  weekly  journals,  in  full  satisfaction  and  discharge 
of  the  cause  of  action  set  out  in  the  Statement  of  Claim,  and  of  all 
damages  and  costs  sustained  by  the  plaintiff  in  respect  thereof. 
And  thereupon,  in  pursuance  of  the  said  agreement,  the  defendant 
on  the  14th  May,  1864,  printed  and  published  his  part  of  the  said 
mutual  apologies  in  the  form  agreed  on  in  his  weekly  journal  the 
Orchestra^  of  which  the  plaintiff  had  notice.  And  the  plaintiff  on 
the  same  day  printed  and  published  his  part  of  the  said  apologies 
in  the  form  agreed  on  in  his  said  weekly  journal,  the  Mtm4:al 
Beview.  And  such  apologies  so  published  as  aforesaid  the  plaintiff 
accepted  and  received  in  full  satisfaction  and  discharge  of  the  causes 
of  action  set  out  in  the  Statement  of  Claim. 

(See  Boosey  v.  Wood,  8  H.  &  C.  484 ;  84  L.  J.  Ex.  65.) 


No.  54. 

Payment  into  Court — Pleading  Matters  in  Mitigation  of 

Damages. 

''1.  The  defendant  brings  into  Court  the  sum  of  £5,  and  says 
that  the  same  is  sufficient  to  satisfy  the  plaintiffs'  claim  in  this 
action. 

"  2.  The  defendant  proposes  to  give  evidence  at  the  trial  of  the 
following  matters,  with  a  view  to  mitigation  of  damages : — 

The  defendant  was  a  total  stranger  to  both  plaintiffs,  and  bore  no 
malice  to  either.  He  was  drunk  when  he  uttered  the  said  words, 
and  the  fact  that  he  was  drunk  was  obvious  to  all  who  heard  them. 
He^has  no  recollection  of  having  ever  uttered  any  such  words,  but 
does  not  dispute  that  he  did  so.    Everyone  who  heard  what  the 
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defendant  said  was  fally  aware  that  he  was  not  speaking  de- 
liberately, and  that  he  did  not  seriously  mean  to  make  any  charge 
against  either  plaintiff,  but  was  talking  wildly  in  consequence  of 
drink.  The  said  words  are  wholly  untrue.  There  is  and  was  no 
foundation  whatever  for  any  such  statement.  The  defendant 
exceedingly  regrets  that  he  should  ever  have  uttered  any  such 
words;  he  unreservedly  withdraws  all  imputation  on  the  plaintiffs' 
character,  and  apologizes  for  the  abusive  language  which  he 
uttered  without  any  reason  while  under  the  influence  of  liquor." 


No.  55. 
Payment  into  Court  with  an  Admission  of  the  Innuendoes, 

1.  The  defendants  admit  that  they  sold  and  circulated  the  book 

called  '' ,"  and  that  such  book  contained  the  words  set  out  in 

paragraph  8  of  the  Statement  of  Claim.  They  admit  that  the  said 
words  are  capable  of  the  meanings  alleged  in  the  innuendoes  con- 
tained in  the  said  paragraph,  and  that  they  refer  to  the  plaintiff. 

2.  The  defendants  bring  into  Court  the  sum  of  £ ,  and  say 

that  the  same  is  sufficient  to  satisfy  the  plaintiff's  claim. 

[N.B. — ^When  the  words  are  libellous  in  their  natural  and  ordinary  meaning, 
and  the  plaintiff  has  alleged  an  innuendo,  the  defendant  may  deny  the  innuendo 
and  yet  pay  money  into  Ck)urt,  provided  it  is  made  clear  that  the  money  is  paid 
into  Court  in  respect  of  the  words  without  the  innuendo,  which  is  denied 
{Mackay  y.  Manchester  Fresa  Co.,  (1889)  54  J.  P.  22  ;  6  Times  L.  B.  16).  The 
proper  course  in  such  a  case  is  to  plead  that  the  libel  does  not  bear  the  meaning 
imputed  to  it  by  the  plaintiff,  and  to  plead  that  as  it  is  nevertheless  a  libel, 
although  not  bearing  that  meaning,  the  defendant  pays  money  into  Court  in 
respect  of  it.  (Per  Lord  Esher,  M.E.,  in  Davis  v.  Billing ,  (1891)  8  Times  L.  B. 
58.)  See  Precedent  No.  57.  But  it  is  not  wise  to  adopt  this  course,  imless  the 
innuendo  is  extravagant.  For  if  the  jury  should  find  that  the  innuendo  places 
on  the  words  their  true  meaning,  the  payment  into  Court  will  strictly  speaking 
be  of  no  avail  to  the  defendant.  The  money  in  such  a  case  is  paid  into  Court  to 
the  count  for  the  words  without  the  innuendo  (see  antCy  p.  Ill),  and  the  plaintiff 
has  succeeded  on  the  other  count  (viz.,  that  oompidsing  the  innuendo),  in  respect 
of  which  no  payment  has  been  made;  and  it  would  probably  be  held  that  the 
plaintiff  was  entitled  not  merely  to  the  costs  of  that  issue  but  to  the  general 
€08t8  of  the  action,  even  though  he  recovered  less  than  the  amount  paid  into 
Court.     (See  also  ante,  pp.  418,  592,  594.] 


No.  56. 
Apologizing  in  a  Defence, 
1.  The  defendants  admit  that  they  wrote  the  words  set  out  in 
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paragraph  2  of  the  Statement  of  Claim,  and  published  the  same  to 
Messrs.  A.  &  B.,  the  plaintiffs'  solicitors. 

2.  They  now  apologize  to  the  plaintiffs  for  the  said  words,  and 
express  their  sincere  regret  that  they  ever  wrote  them.  They 
unreservedly  withdraw  all  imputations  on  the  plaintiffs.  They 
bring  into  Court  the  sum  of  forty  shillings,  and  say  that  that  sum,, 
together  with  this  apology  and  withdrawal,  is  sufficient  to  satisfy 
the  plaintiffs'  claim  in  this  action. 

[As  to  a  pleading  of  this  kind,  see  anU,  p.  596.] 


No.  57. 

Comolidated  Actions — Denial  of  the  Innuendoes — Payment  into 

Court  with  Apology. 

Defence  to  Claim  No.  10. 
[Heading  similar  to  that  in  Precedent  No.  10.] 

1.  The  defendants,  the  West  of  England  Printing  Company,. 
Limited,  admit  that  they  printed  and  published  the  words  set  out 
in  paragraph  8  of  the  Statement  of  Claim  and  that  the  same  are 
libellous,  but  deny  that  the  said  words  bore  or  are  capable  of  the 
meaning  alleged  in  the  Statement  of  Claim. 

2.  The  defendants,  the Gazette  Company,  Limited,  admit 

that  they  printed  and  published  the  words  set  out  in  paragraph  4 
of  the  Statement  of  Claim  and  that  the  same  are  libellous,  but  deny 
that  the  said  words  bore  or  are  capable  of  the  meaning  alleged  in 
the  Statement  of  Claim. 

8.  On  the  17th  September,  1908,  the  defendants,  the  West  of 
England  Printing  Company,  Limited,  published  in  the  issue  of  the 

County  Herald  of  that  date  the  following  apology : — [Here 

insert  the  apology]. 

4.  On  the  21st   September,   1908,   the  defendants,  the  

Gazette  Company,  Limited,  published  in  the  issue  of  the  


Gazette  of  that  date  the  following  apology : —  [Here  insert  the  apology]^ 
5.  The  defendants  now  repeat  their  respective  apologies  and  bring 
the  sum  of  Jt'50  into  Court,  and  say  that  such  sum,  together  with 
the  said  apologies,  is  sufficient  to  satisfy  the  plaintiff's  claim  in  this 
action  in  respect  of  the  said  words  without  the  said  alleged 
meanings,  which  are  denied. 
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No.  58. 
Pleading  an  Apology  previously  PvibUshed.* 

'*  1.  The  defendant  has  paid  into  Court  the  sum  of  twenty 
guineas,  and  says  that  that  sum  is  sufficient  to  satisfy  the  plaintiff's 
claim  in  this  action. 

''2.  At  the  earliest  opportunity  after  the  commencement  of  this 
action  the  defendant  made  and  offered  an  apology  to  the  plaintiff 
for  the  said  words  by  means  of  a  letter  written  by  the  defendant's 
solicitors  to  the  plaintiff's  solicitor  in  the  following  words : — 

[Here  set  out  lettei',  with  date.] 

"  8.  On  the  81st  day  of  October,  1882,  the  defendant  caused  to 

be  printed  in  the  Journal  the  following  apology  to  the 

plaintiff  for  the  said  words : — 

Apology. 

I, ,  of ,  desire  to  express  my  sincere  regret  that  I 

incautiously  repeated  a  statement  made  to  me  by  one  of  my  father's 

clerks  concerning  Mr.  K.,  of .     Such  statement  now  proves  to 

have  been  wholly  unfounded,  and  I  beg  to  withdraw  and  contradict 
the  same,  and  to  apologize  to  Mr.  E.  for  having  made  it. 

An  action  having  been  commenced  against  me  by  Mr.  E.  for 
slander,  I  have  this  day  paid  into  Court  the  sum  of  £15  158.,  and  I 
trust  that  Mr.  E.  will  accept  that  sum,  together  with  this  apology, 
as  the  best  amends  it  is  in  my  power  to  make  for  the  injury  or 
annoyance  which  I  have  inadvertently  caused  him. 

Dated  this  25th  day  of  October,  1882. 

(Signed) 

[Defendant.] 
Witness, 

A.  B., 

Solicitor. 
''  This  apology  also  appeared  in  the  issue  of  the  said  journal  for 
November  7th,  and  will  appear  in  the  next  four  consecutive  issues 
thereof. 

*I  doubt  whether  such  a  Defence  as  this  is  strictly  permissible;  but  it  is  not 
embarrassing ;  and  I  do  not  see  that  it  is  otherwise  objectionable.  It  may  be 
urged  that  the  fact  that  the  defendant  has  apologized  since  action  is  neither 
matter  of  defence  nor  a  topic  within  the  scope  of  Order  XXXVI.  r.  37 ;  it  is 
only  ground  for  a  notice  under  section  1  of  Lord  Campbell's  Act.  But  the 
above  pleading  passed  muster,  and  the  jury,  at  the  trial,  found  the  apology 
sufficient. 
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'*  4.  Take  notice,  that  the  defendant  intends  on  the  trial  of  this 
action  to  give  in  evidence  in  mitigation  of  damages  the  matters 
alleged  in  paragraphs  2  and  S  above." 


No.  59. 
Notice  under  Section  1  of  Lord  CampbeWs  Act. 

1904.— B.— No.  732. 
In  the  High  Court  of  Justice. 

King's  Bench  Division. 

Between  A.  B.        .        .     Plaintiff, 

and 

E.  F.        .        .    Defendant. 

Take  notice,  that  the  defendant  intends  on  the  trial  of  this  action 

to  give  in  evidence  in  mitigation  of  damages,  if  any  shall  be  found 

to  be  due,  that  on  the day  of ,  he  made  [or  offered] 

an  apology  to  the  plaintiff  for  the  defamation  complained  of  in  the 

Statement  of  Claim  herein,  before  the  commencement  of  this  action 

[or  as  soon  after  the  commencement  of  this  action  as  there  was  an 

opportunity  of  making  or  offering  such  apology,  the  action  having 

been  commenced  before  there  was  an  opportunity  of  making  or 

offering    such    apology].     Such    apology    was    published    by   the 

defendant  in  the  Neivs  for  October  8rd,  1904. 

Dated,  &c. 

Yours,  &c., 

G.  H., 
To  Mr.  C.  D.,  plaintiff's  Defendant's  solicitor  [or  agent]. 

solicitor  or  agent. 


No.  60. 

Plea  under  Section  2  of  Lord  CampbeWs  Act, 

The  alleged  libel  was  contained  in  a  public  daily  newspaper  called 
the Daily  Press,  and  was  inserted  in  such  newspaper  with- 
out actual  malice  and  without  gross  negligence.  Before  [or  at  the 
earliest  opportunity  after]  the  commencement  of  this  action  the 
defendant  inserted  in  the  said  newspaper  a  full  apology  for  the  said 
libel  [or  offered  to  publish  a  full  apology  for  the  said  libel  in  any 
newspaper  selected  by  the  plaintiff]  according  to  the  statute  in  such 
case  made  and  provided.     The  defendant  has  paid  into  Court  the 
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sum  of  forty  shillings  by  way  of  amends  for  the  injury  sustained 
by  the  plaintiff  through  the  publication  of  the  said  libel,  and  says 
that  the  said  sum  is  enough  to  satisfy  the  plaintiff's  claim  in  thia 
action. 

[As  to  dangers  attending  the  use  of  this  plea,  see  ante,  p.  595.] 


No.  61. 
Reply  to  Defence  No.  86. 


1.  The  plaintiff  joins  issue  upon  the  1st  and  8rd  paragraphs  or 
the  Defence. 

2.  The  plaintiff  admits  that  he  was  convicted  of  felony  as  alleged 
in  paragraph  2  of  the  Defence,  but  does  not  admit  that  he  in  fact 
committed  the  said  felony.  The  Court  by  which  the  plaintiff  was 
so  convicted  sentenced  the  plaintiff  as  his  punishment  for  the  said 
felony  to  be  imprisoned  and  kept  to  hard  labour  for  twelve  calendar 
months.  The  plaintiff,  as  the  defendants  well  knew,  duly  endured 
the  said  punishment,  and  was  released  from  the  said  imprisonment 

as  having  served  his  sentence  on  the  day  of  ,  and 

thereby  became,  and  is,  in  the  same  situation  as  if  a  pardon  under 
the  Great  Seal  had  been  granted  to  him  for  the  said  felony. 


No.  62. 
Beply  to  Defence  No.  50. 


1.  The  plaintiff  joins  issue  with  the  defendant  on  his  Defence. 

2.  The  plaintiff  by  a  letter  dated  May  22nd,  1895,  requested  the 
defendant  to  insert  in  the  newspaper  in  which  the  words  complained 
of  appeared,  a  reasonable  letter  or  statement  by  way  of  contradiction 
or  explanation.  But  the  defendant  refused  {or,  neglected)  to  insert 
the  same. 

No.  68. 

Particulars 

Delivered  pursuant  to  Order  XXXVI.  r.  87. 

Take  notice,  that  at  the  trial  of  this  action  the  defendant  intenda 
to  give  the  following  matters  in  evidence  with  a  view  to  mitigation 
of  damages : — 
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1.  On  August  10th,  1895,  before  the  publication  of  the  letter  set 
out  in  paragraph  4  of  the  Statement  of  Claim,  the  plaintiff  wrote 

and  caused  to  be  printed  and  published  in  the County  Gazette 

an  anonymous  letter  with  regard  to  the  matters  mentioned  in 
paragraph  2  of  the  Statement  of  Claim,  in  which  he  commended  his 
own  conduct,  and  then  referred  to  the  defendant  in  the  following 
words: — [Set  out  so  much  of  the  anonymous  letter  as  attacked  the 
defendant.] 

2.  It  was  in  reply  to  the  attack  made  on  the  defendant  by  this 
anonymous  letter  that  the  defendant  spoke  [or  wrote]  the  words  set 
out  in  paragraph  8  of  the  Statement  of  Claim. 

8.  Thereupon  the  plaintiff  on  August  24th,  1895,  wrote  and  caused 

to  be  printed  and  published  in   the County  Gazette  the 

libellous  letter  set  out  in  paragraph  5  of  the  defendant's  Counter- 
claim. This  letter  the  defendant  was  entitled,  and  indeed  com- 
pelled, to  answer.  And  in  reply  thereto,  he  wrote  the  words  set  out 
in  paragraph  4  of  the  Statement  of  Claim  which  the  plaintiff  alleges 
to  be  a  libel  upon  him. 

Dated  the day  of ,  1895. 

Yours,  &c.. 


A.  B.,  of 


Defendant's  solicitor. 
To  the  plaintiff, 

and  Messrs.  C.  &  D., 

his  solicitors  or  agents. 

[N.B. — ^There  is  nothing  to  prevent  such  particulars  being  printed  on  the  same 
piece  of  paper  as  the  Defence,  if  the  defendant  wishes  it.  In  that  case,  they 
should  not  be  printed  as  part  of  the  pleading,  but  should  follow  the  signature  of 
counsel.  If,  however,  the  Defence  contains  pleas  in  bar  to  the  whole  action,  it 
is  better  to  deliver  such  particulars  separately  and  subsequently.] 


No.  64. 
Interrogatories. 
As  to  Publication, 

Is  it  not  the  fact  that  in  the  issue  of  the  Gazette  of  the 

6th  July,  1878,  an  article  appeared  containing  the  words  set  out  in 
paragraph  6  of  the  Statement  of  Claim,  or  some  and  which  of  them 
or  other  words  to  the  same  effect  ? 

Were  not  you,  the'  defendant  William  Bumside,  upon  and 
before  the  said  6th  day  of  July,  1878,  or  some  other  and  what  date, 
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the  proprietor  -—  publisher,  either  alone  or  jointly  with  some 
other  and  what  person  or  persons,  of  the  said  newspaper  ? 

{Lefroy  v.  Bwrmide,  (1879)  4  L.  R.  Ir.  840 ;  41  L.  T.  199 ;  14 
Cox,  C.  C.  260 ;  ante,  p.  617.) 

Did  yon  write  or  cause  to  be  written  the  letter  to  the  editor  dated 
28rd  November,  1881,  published  in  the  Hereford  Times  of  26th 
November,  1881,  under  the  heading  of  *^  The  distraint  for  rent  case 
at  Leominster,"  and  signed  by  your  name  T.  A.  Colt? 

Do  not  the  words  in  the  said  letter  [Here  set  out  the  words]  refer 
to  the  plaintiff  ? 

By  your  allegation  in  that  letter  that  one  of  the  holders  of 
the  bill  of  sale  mentioned  in  your  letter  had  affirmed  something 
since  in  a  Court  of  law  that  he  did  not  possess  a  5L  note,  did 
you  not  intend  to  refer  to  the  plaintiff? 

Did  you,  on  or  about  the  16th  of  February,  1885,  or  at  some 
other  and  what  date,  write  and  send  or  cause  to  be  sent  to  Colonel 
Pryse,  of,  &c.,  a  letter,  of  which  a  copy  is  annexed  hereto,  marked 
A.,  of  which  the  original  will,  if  you  require  it,  be  shown  to  you 
before  swearing  your  affidavit  in  answer  to  these  interrogatories  on 
your  giving  reasonable  notice  in  that  behalf?* 

Did  you,  on  or  about  the  26th  of  January,  1885,  or  at 
some  other  and  what  date,  write  and  send  or  cause  to  be  sent 
a  letter,  of  which  a  copy  is  annexed,  marked  B.  [the  letter  containing 
the  alleged  libel],  of  which  the  original  will,  if  you  require  it, 
be  shown  to  you  before  swearing  your  affidavit  in  answer  to 
these  interrogatories  on  your  giving  reasonable  notice  in  that 
behalf  ? 

{Jones  V.  Richards,  (1885)  15  Q.  B.  D.  489.) 

Did  you,  on  or  about  the of speak  the  following 

words  of  the  plaintiff  [Here  insert  words]  or  words  to  that  effect  ? 

Were  the  said  words  spoken  in  the  presence  of  [Here  insert  names 
from  Particvia/rs  in  Statement  of  Claim]  or  some  and  which  of 
them? 

(Dalgleish  v.  Lowther,  (1899)  2  Q.  B.  590.) 

*  The  document  referred  to  in  this  interrogatory  ^^as  not  the  libel  sued  on 
but  a  document  on  which  the  plaintiff  intended  to  rely  as  proof  that  the  libel 
was  in  the  defendant's  handwriting. 

O.L.S.  8  B 
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As  to  Conacioust  Publication. 
[Book  in  Library  of  British  Museum.] 

How  did  the  trustees  become  possessed  of  the  said  book  ?  Was 
it  not  bought  or  otherwise  and  how  acquired  by  them  or  with  their 
authority  and  when  and  from  whom  ? 

Were  any  and  what  steps  taken  by  the  trustees  or  the  librarian  or 
any  other  and  what  servant  of  theirs  to  ascertain  the  character  of 
the  said  book  before  it  was  so  bought  or  acquired,  or  after  it  was  so 
bought  and  acquired,  or  when  first  ? 

What  care  did  the  defendants  take,  as  alleged  by  them  in  their 
Defence,  with  reference  to  the  said  book  and  on  what  occasions 
to  ascertain  its  contents  and  whether  it  contained  libellous  matter 
or  to  prevent  its  being  read  ? 

(Martin  v.  Trustees  of  the  British  Museum,  (1898)  10  Times  L.  R. 
215.) 

As  to  Gross  Negligence  under  Lord  CampbeWs  Act  where  a  News- 
paper had  Published  a  Letter  signed  **  -4  Ratepayer" 

When  and  from  and  through  whom  and  how  did  you  receive  the 
letter  set  out  in  the  Statement  of  Claim  ? 

Are  there  any  and  what  circumstances  known  to  you  or  any  and 
which  of  your  servants  or  agents  which  led  you  to  suspect  or  from 
which  it  might  be  inferred  who  was  the  writer  or  sender  of  the  said 
letter  ? 

Did  you  ever  receive  any  and  what  request  to  publish  the  said 
letter  ?  If  yea,  when  and  from  whom  was  such  request  received  ? 
If  verbal,  give  the  substance  thereof,  and  if  in  writing  identify  the 
document. 

Had  you  or  any  and  which  of  your  servants  or  agents  any  and 
what  me£ms  of  knowing  or  ascertaining  when  and  by  whom  the  said 
letter  was  written  or  sent  to  you  ? 

Did  you  before  you  published  the  said  letter  make  any,  and 
what,  inquiries  as  to  whether  the  writer  thereof  was  a  ratepayer  of 
St.  Saviour's  parish,  or  as  to  who  the  writer  was  ?  If  yea,  when, 
and  how,  and  of  whom  did  you  make  it  and  what  was  the  nature 
and  result  of  each  such  inquiry  ? 

Did  you,  before  you  published  the  said  letter,  take  any  and 
what  precautions,  or  make  any,  and  what,  inquiries  as  to  the  truth  of 
the  statements  contained  in  it,  or  make  any,  and  what,  inquiry  at  all 
with  respect  to  the  said  letter  ?    Have  you  ever  made  any  such,  and 
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what,  inquiries,  and  when  ?  And  what  was  the  resalt  of  each  sach 
inquiry  ? 

Was  the  letter  received  by  you  altered  in  any  and  what  respects 
before  insertion  in  The Gazette  ? 

As  to  malice. 

[Interrogatory  by  defendant.] 

Do  you  intend  to  set  up  that  the  defendants  have  been  actuated 
by  malice  ?  and  if  so  state  what  are  the  facts  and  circumstances  on 
which  you  rely  as  showing  actual  malice. 

(Cooper  V.  Blackmore,  (1886)  2  Times  L.  E.  746.) 

[InterrogaUnies  by  plaintiff.] 
What  information,  if  any,  had  you  that  induced  you  to  believe 
that  the  said  words  were  true,  or  what  steps,  if  any,  had  you  taken 
before  speaking  the  words  to  ascertain  whether  they  were  true  or  not^ 

(Elliott  V.  GarreU,  (1902)  1  K.  B.  870.) 

As  to  Damages. 

What  number  of  copies   of   The  Gazette  for  the  26th 

March,  and  for  the  2nd  of  April,  were  printed  and  published 
respectively  ?  How  many  copies  of  the  issue  of  the  26th  of  March 
circulated  in  St.  Saviour's  parish  ?  Was  not  that  a  larger  number 
than  usual  ?    (See  ante,  p.  610.) 

At  what  date  was  the  pamphlet  entitled  '^Pamellism  and  Grime" 
first  issued  in  that  form  as  a  separate  publication  ?  At  what  date 
(if  any)  was  the  public  circulation  of  the  said  pamphlet  stopped  ? 
How  many  editions  of  the  said  pamphlet  and  how  many  copies  of 
each  such  edition  were  issued  and  circulated  by  sale  or  otherwise 
between  the  said  dates  ? 

(PameUY.  Walter,  (1890)  24  Q.  B.D.  441.) 

[For  Objections  to  answer  particular  interrogatories,  see  ante, 
pp.  614,  618.]  

No.  65. 
Notice  of  Motion  on  Appeal. 

In  the  Court  of  Appeal. 

Between  A.  B.     .        .        .    Plaintifif, 

and 
G.  &  D.        .        .    Defendants. 

Take  notice,  that  this  honourable  Gourt  will  be  moved  on , 


the day  of ,  1895,  or  so  soon  thereafter  as  counsel  can 

8b  2 
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be  heard,  by  [Mr. ,  of]  counsel  for  the  above-named  defen- 
dants, that  the  verdict  and  judgment   obtained  in  this  action  by 

the  plaintiff  at  the Assizes  before  the   Hon.  Mr.  Justice 

and  a  special  jury  on  the day  of ,  1895,  be  set 

aside,  and  that  judgment  be  entered  for  the  defendants ;  or  that  a 
new  trial  may  be  had  between  the  parties  on  the  grounds  : — 

1.  That  there  was  no  evidence  to  go  to  the  jury  of  [or,  that ]. 

2.  That  the  learned  Judge  misdirected  the  jury  by  telling  them 
that : — 

[Here  state  the  direction  to  which  exception  is  taken.] 
8.  That  the  verdict  was  against  the  weight  of  the  evidence. 
And  that  the  costs  of  this  appeal  and  in  the  Court  below  may  be 
paid  by  the  plaintiff  to  the  defendants. 

Dated  this day  of ,  1895. 

Yours,  Sec., 

E.  <fe  F., 
To  the  above-named  plaintiff,  Defendants'  solicitors, 

and  to  Messrs.  G.  &  H.,  his 
solicitors  or  agents. 


No.  66. 

Notice  of  Motion  to  Commit  for  Contempt  of  Court  and  for  an 

Injunction. 

Taxb  notice,  that  this  honourable  Court  will  be  moved  before 
the  Divisional  Court,  sitting  at  the  Boyal  Courts  of  Justice,  Strand, 
London,  on ,  the day  of ,  1896,  or  so  soon  there- 
after as  counsel  can  be  heard,  by  counsel  on  behalf  of  the  above- 
named  plaintiff,  for  an  order  that  E.  F.,  of ,  the  printer  and 

publisher,  and  G.  H.,  of ,  the  proprietor  of  the news- 
paper, may  be  committed  to  Holloway  Prison  for  a  contempt  of  this 
honourable  Court  in  printing  and  publishing,  in  the  issue  of  the  said 
newspaper  for  January  21st,  1896,  certain  comments  and  statements 
relating  to  the  above  action  now  awaiting  trial  in  this  honourable 
Court,  and  for  printing  and  publishing,  in  the  issue  of  the  said  news- 
paper for  January  2Srd,  1896,  a  letter  relating  to  the  said  action, 
purporting  to  be  from  C.  D.,  one  of  the  above-named  defendants. 

And  that  the  said  E.  F.  and  G.  H.,  their  servants  or  agents,  may 
be  restrained  from  printing  or  publishing  in  the  said  newspaper  any 
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comments  or  correspondence  calculated  to  prejudice  or  interfere 
with  the  fair  trial  of  the  said  action. 

And  that  the  said  E.  F.  and  G.  H.  may  be  ordered  to  pay  the 
costs  of  this  motion. 

And  for  such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

Dated  this day  of ,  1896. 

K.  L. 

[Address], 
To  E.  P.,  Plaintiflf's  solicitor. 

Printer  and  publisher  of  the newspaper, 

And  to  G.  H.y  the  proprietor  thereof. 

Takb  notice,  that  in  support  of  the  above  motion  the  under-men- 
tioned affidavits  will  be  read,  copies  whereof  are  served  herewith, 
viz. : — 

Affidavit  of  A.  B.,  filed ,  1896. 

Affidavit  of  J.  S.,  filed ,  1896. 
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COUET. 

No.  67. 

(County  Court  Rules,  1908— Appendix,  Form  282.) 

Statement  of  Plaintiff's  Cause  of  Action  in  Actions  of  Libel  or 
Slander  Remitted  for  Trial  in  a  County  CouH. 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.        .        •    Plaintiff, 

[Address  and  description], 
and 
CD.        .        .    Defendant, 

[Address  and  description]. 

Being  an  action  of  libel  [or  slander]  commenced  in  the  High 
Court  of  Justice,  and  remitted  by  order  of  a  Judge  [or  Master  or 
District  Registrar]  thereof  under  section  66  of  the  County  Courts 
Act,  1888,  to  be  tried  before  this  Court. 
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Libel. 

The  defendant  falsely  and  malicioasly  wrote  and  pablished  of 
and  concerning  the  plaintiff  the  words  following : — "  He  is  a  Uar^ 
a  blackguard^  and  a  scoundrel ; "  and  the  plaintiff  claims  2001. 
damages. 

Libel  of  the  Plaintiff  in  the  Way  of  his  Trade, 

The  defendant  falsely  and  maliciously  caused  to  be  printed 
and  published  of  and  concerning  the  plaintiff  in  the  way  of  his 
trade  as  a  grocer  the  words  following: — '^Mr.  A.  B.  sands  his 
sugar,  and  dusts  his  pepper,**  whereby  the  plaintiff  was  injured  in 
his  trade,  and  lost  the  custom  of  several  persons,  particularly  X.,  Y. 
and  Z.,  who  had  before  dealt  at  the  plaintiff's  shop ;  and  the  plaintiff 
claims  50Z.  damages. 

Slander. 

The  defendant  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff  the  words  following : — **  A.  B.  is  a 
thief  and  stole  Mr.  Brown^s  ducks  ;  "  and  the  plaintiff  claims  80/. 
damages. 

Slander  of  Plaintiff  in  the  Way  of  his  Calling. 

The  defendant  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff,  in  the  way  of  his  business  and 
calling  as  a  ratcatcher,  the  words  following: — *M.  B.  is  a  great 
rogue,  and  instead  of  doing  his  best  to  kiU  th^  rats,  he  encourages 
the  breed,  so  that  he  may  have  more  employment  from  the  farmers,** 
whereby  the  plaintiff  was  injured  in  his  business,  and  several 
farmers,  particularly  X.,  Y.  and  Z.,  who  had  usually  employed  him 
to  kill  the  rats  on  their  farms,  ceased  to  do  so  ;  and  the  plaintiff 
claims  20Z.  damages* 

Above  is  the  statement  of  the  plaintiff's  cause  of  action. 

Dated  this day  of ,  19 — . 


To  the  Registrar  of  the  Court, 
and  to  the  defendant. 


A.  B.,  plaintiff, 

or, 
E.  F.,  plaintiff's  solicitor. 


IN.B. — The  above  Forma  are  only  given  as  examples :  and  the  statement  of  the 
plaintiff^B  catise  of  action  must  in  all  cases  he  according  to  the  facts,  and  he  <is  concise 
as  poasihle.'] 
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No.  68. 

(County  Court  Eules,  1908— Appendix,  Forms  85,  86,  and  87.) 

Notice  of  Special  Defences,  dc. 

[Heading  as  in  Form  No.  67.] 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  this 
action  to  give  in  evidence  and  rely  upon  the  following  ground  of 
defence : — 

Dated  this '—  day  of ,  19 — . 

Defendant  [or  defendant's  solicitor.] 
To  the  Begistrar  of  the  Court, 
and  to  the  plaintiff. 

(i)  Justification. 

That  the  libel  [or  slander]  complained  of  is  true  in  substance  and 

in  fact. 

(ii)   Under  section  1  of  Lord  CampbelPs  Act 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will 
give  in  evidence  in  mitigation  of  damages  that  he  made  [or  offered] 
an  apology  to  the  plaintiff  for  the  libel  [or  slander]  complained  of 
before  the  commencement  of  the  action  [or  as  soon  after  the  com- 
mencement of  the  action  as  he  had  an  opportunity  of  so  doing]. 

(iii)   Under  section  2  of  Lord  Campbell's  Act, 

Taee  notice,  that  the  defendant  on  the  trial  of  this  action  will 
give  in  evidence  and  rely  upon  the  following  ground  of  defence ; 
(that  is  to  say,) 

That  the  libel  was  inserted  in  the  newspaper  called  or  known  by 
the  name  of without  actual  malice  and  without  gross  negli- 
gence, and  that  before  the  commencement  of  the  action  [or  as  soon 
after  the  commencement  of  the  action  as  he  had  an  opportunity  of 
doing  so]  the  defendant  inserted  in  the  said  newspaper  [or  offered  to 
publish  in  any  newspaper  or  periodical  publication  to  be  selected  by 
the  plaintiff]  a  full  apology  for  the  said  libel,  and  that  the  defendant 

has  paid  into  Court  £ by  way  of  amends  for  the  injury 

sustained  by  the  plaintiff  by  the  publication  of  the  said  libel. 

[N,B. — If  the  libel  was  published  in  any  periodical  piihltcation  other  than  a 
newspaper,  alter  the  notice  accordingly,'] 


744  PRECEDENTS  OF  PLEADINGS 

III.  PRECEDENTS  OF  CRIMINAL  PLEADINGS. 

No.  69. 

Information  for  a  lAbel  on  a  Private  Individual. 

R.  V.  Newman  (1  E.  &  B.  268, 558  ;  22  L.  J.  Q.  B.  156  ;  17  Jur.  617 ; 

8  C.  &  E.  252 ;  Dears.  C.  C.  85). 

"  In  the  Queen's  Bench. 

''  Michaelmas  Term,  15  Vict,  a.d.  1851. 
^*  Middlesex  to  wit. 

"Be  it  remembered,  that  C.  F.  Robinson,  Esq.,  coroner  and 
attorney  of  our  Lady  the  Queen  in  the  Court  of  Queen's  Bench, 
who  prosecutes  for  our  said  Lady  the  Queen  in  this  behalf,  comes 
here  into  the  said  Court  at  Westminster,  the  21st  day  of  November, 
in  the  fifteenth  year  of  the  reign  of  our  said  Lady,  and  gives  the 
Court  to  understand  and  be  informed  that  John  Henry  Newman, 
Doctor  of  Divinity,  late  of  the  parish  of  Aston,  in  the  county  of 
Warwick,  contriving  and  wickedly  and  maliciously  intending  to 
injure  and  vilify  one  Giovanni  Giacinto  Achilli,  and  to  bring  him 
into  great  contempt,  scandal,  infamy,  and  disgrace,  on  the  Ist  of 
October,  a.d.  1851,  did  falsely  and  maliciously  compose  and  publish 
a  certain  false,  scandalous,  malicious  and  defamatory  libel,  con- 
taining divers  false,  scandalous,  malicious,  and  defamatory  matters, 
concerning  the  said  Giovanni  Giacinto  Achilli,  that  is  to  say : — 
[Here  folloios  the  libel,  set  out  verbatim,  with  the  necessary  innuendoes]. 
Which  said  false,  scandalous,  malicious,  and  defamatory  libel,  the 
said  John  Henry  Newman  did  then  publish  to  the  great  damage, 
scandal,  and  disgrace  of  the  said  Giovanni  Giacinto  Achilli,  in 
contempt  of  our  said  Lady  the  Queen,  to  the  evil  and  pernicious 
example  of  all  others  in  like  case  offending  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity.  Whereupon 
the  said  coroner  and  attorney  of  our  said  Lady  the  Queen,  who  for 
our  said  Lady  the  Queen  in  this  behalf  prosecuteth,  prayeth  the 
consideration  of  the  Court  here  in  the  premises,  and  that  due  pro- 
cess of  law  may  be  awarded  against  the  said  John  Henry  Newman 
in  this  behalf  to  make  him  answer  to  our  said  Lady  the  Queen 
touching  and  concerning  the  premises  aforesaid." 

[See  Crown  Office  Rules,  1886,  Form,  No.  80.] 


For  a  precedent  of  an  information  for  a  libel  on  a  body  or  class 
of  persons,  see  R.  v.  Gathercole,  2  Lewin,  C.  C.  pp.  288 — 258. 
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No.  70. 

Plem  to  the  above  Information.* 

*'  In  the  Qaeen's  Bench. 

'^  Michaelmas  Term,  15  Yict.,  a.d.  1851. 

''1.  And  the  said  John  Henry  Newman  appears  here  in  Court 
by  Henry  Lewin,  his  attorney,  and  the  said  information  is  read  to 
him,  which  being  by  him  heard  and  understood,  he  complains  to 
have  been  grievously  vexed  and  molested  under  colour  of  the  pre- 
mises, and  the  less  justly  because  he  saith  that  he  is  Not  Guilty  of 
the  said  supposed  offences  in  the  said  information  alleged,  &c. 

'*  2.  And  for  a  further  plea,  the  said  John  Henry  Newman  saith 
that  before  the  composing  and  publishing  of  the  said  alleged  libel  to 
wit,  on  the  1st  of  January,  1830,  &c. : — [Here  foUow  facts  showing  the 
truth  of  the  matter's  charged.]  And  so  the  said  John  Henry  Newman 
says  that  the  said  alleged  libel  consists  of  allegations  true  in  sub- 
stance and  in  fact,  and  of  fair  and  reasonable  comments  thereon,  f 

"  And  the  said  John  Henry  Newman  further  saith,  that  at  the 
time  of  publishing  the  said  alleged  libel,  it  was  for  the  public  benefit 
that  the  matters  therein  contained  should  be  published,  because,  he 
says,  that  great  excitement  prevailed  and  numerous  public  discus- 
sions had  been  held  in  divers  places  in  England  on  divers  matters 
of  controversy  between  the  Churches  of  England  and  Bome,  with 
respect  to  which  it  was  important  the  truth  should  be  known  ;  and 
inasmuch  as  the  said  G.  G.  Achilli  took  a  prominent  part  in  such 
discussions,  and  his  opinion  and  testimony  were  by  many  persons 
appealed  to  and  relied  on  as  of  a  person  of  character  and  respect- 
ability, with  reference  to  the  matters  in  controversy,  it  was  necessary 
for  the  purpose  of  more  effectually  examining  and  ascertaining  the 
truth,  that  the  matters  in  the  said  alleged  libel  should  be  publicly 
known,  in  order  that  it  might  more  fully  appear  that  the  opinion 
and  testimony  of  the  said  G.  G.  Achilli  were  not  deserving  of  credit 
or  consideration  by  reason  of  his  previous  misconduct : — [Here  follow 
other  facts  showing  that  it  was  for  the  public  benefit  that  the  said 

matters  charged  should  be  published .]    And  so  the  said  John 

Henry  Newman  says  he  published  the  said  alleged  libel  as  he  law- 
fully might  for  the  causes  aforesaid,  and  this  the  said  John  Henry 
Newman  is  ready  to  verify.    Wherefore  he  prays  judgment,  &c." 
[See  Crown  Office  Eules,  1886,  Form,  No.  81.] 

♦  The  pleas  originally  filed  were  demurred  to,  and  amended ;  the  amended 
pleas  were  again  demurred  to,  as  being  too  general  in  their  statements,  and  were 
then  altered  to  the  above  form. 

t  As  to  the  form  of  this  plea,  see  autf,  p.  672. 


746  PRECEDENTS  OF  PLEADINGS 

No.  71. 
Replication, 

"Hilary  Term,  16  Vict.,  1852. 

"  The  said  C.  F.  Eobinson,  Esq.,  coroner  and  attorney  of  our  said 
Lady  the  Queen,  in  the  Court  of  Queen's  Bench,  who  prosecutes  for 
our  Lady  the  Queen  as  to  the  plea  first  pleaded,  puts  himself  upon 
the  country,  and  as  to  the  plea  secondly  pleaded,  saith  that  the  said 
J.  H.  Newman  of  his  own  wrong  and  without  the  cause  in  his  said 
plea  alleged,  composed,  and  published  the  said  libel  as  in  the  said 
information  alleged,  &c." 

Issue  joined,  Hilary  Term,  16  Vict.  1852. 

[See  Crown  Office  Eules,  1886,  Form,  No.  88.] 


No.  72. 
Information  ex  officio  for  a  Seditious  LibeL 

R.  V.  John  Home,  clerk  (afterwards  John  Home  Tooke)  (Cowp.  672 ; 

11  St.  Tr.  264;  20  How.  St.  Tr.  651). 

Michaelmas  Term,  17  Geo.  HL,  a.d.  1776. 
**  London,  to  wit. 

''  Be  it  remembered  that  Edward  Thurlow,  Esq.,  Attorney-General 
of  our  present  sovereign  Lord  the  King,  who  for  our  said  present 
sovereign  Lord  the  King  prosecutes  in  this  behalf,  in  his  proper 
person  comes  into  the  Court  of  our  said  present  sovereign  Lord  the 
King  before  the  King  himself,  at  Westminster  in  the  county  of 
Middlesex,  on  Thursday  next  after  fifteen  days  from  the  day  of  St 
Martin  in  this  same  term,  and  for  our  said  Lord  the  King  giveth 
the  Court  here  to  understand  and  be  informed,  that  John  Home, 
late  of  London,  clerk,  being  a  wicked,  malicious,  seditious,  and  ill- 
disposed  person,  and  being  greatly  disaffected  to  our  said  present 
sovereign  Lord  the  King,  and  to  his  administration  of  the  govern- 
ment of  this  kingdom,  and  the  dominions  thereunto  belonging,  and 
wickedly,  maliciously,  and  seditiously  intending,  devising,  and 
contriving  to  stir  up  and  excite  discontents  and  seditions  among 
His  Majesty's  subjects,  and  to  alienate  and  withdraw  the  affection, 
fidelity,  and  allegiance  of  His  said  Majesty's  subjects  from  His  said 
Majesty,  and  to  insinuate  and  cause  it  to  be  believed  that  divers  of 
His  Majesty's  innocent  and  deserving  subjects  had  been  inhumanly 
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murdered  by  His  said  Majesty's  troops  in  the  province,  colony,  or 
plantation  of  the  Massachusetts-Bay,  in  New  England,  in  America, 
belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  His  said  Majesty's  subjects  in  the 
said  province,  colony,  or  plantation,  to  resist  and  oppose  His 
Majesty's  government,  on  the  8th  day  of  June,  in  the  15th  year  of 
the  reign  of  our  present  sovereign  Lord  George  the  Third,  &c.,  with 
force  and  arms  at  London  aforesaid,  in  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap,  wickedly,  maliciously,  and  seditiously, 
write  and  publish,  and  cause  and  procure  to  be  written  and 
published,  a  certain  false,  wicked,  malicious,  scandalous  and 
seditious  libel,  of  and  concerning  His  said  Majesty's  government, 
and  the  employment  of  his  troops,  according  to  the  tenor  and  effect 
following :  *  King's  Arms  Tavern,  ComhiUy  June  7th,  1775.  At  a 
special  meeting  this  day  of  several  members  of  the  Constitutional 
Society,  during  an  adjournment,  a  gentleman  proposed,  that  a 
subscription  should  be  immediately  entered  into  (by  such  of  the 
members  present  who  might  approve  the  purpose),  for  raising  the 
sum  of  lOOL — to  be  applied  to  the  relief  of  the  widows,  orphans, 
and  aged  parents  of  our  beloved  American  fellow  subjects,  who, 
faithful  to  the  character  of  Englishmen,  preferring  death  to  slavery, 
were,  for  that  reason  only,  inhumanly  murdered  by  the  King's 
(meaning  His  said  Majesty's)  troops,  at  or  near  Lexington  and 
Concord,  in  the  province  of  Massachusetts  (meaning  the  said 
province,  colony,  or  plantation  of  the  Massachusetts-Bay,  in  New 
England,  in  America)  on  the  19th  of  last  April ;  which  sum  being 
immediately  collected,  it  was  thereupon  resolved,  that  Mr.  Home 
(meaning  himself  the  said  John  Home)  do  pay  to-morrow  into  the 
hands  of  Messieurs  Brownes  and  Collison,  on  the  account  of  Dr. 
Franklin,  the  said  sum  of  1002.,  and  that  Dr.  Franklin  be  requested 
to  apply  the  same  to  the  above-mentioned  purpose, — John  Home  ' 
(meaning  himself  the  said  John  Home),  in  contempt  of  our  said 
Lord  the  King,  in  open  violation  of  the  laws  of  this  kingdom,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  also  against  the  peace  of  our  said  present  sovereign  Lord  the 
King,  his  crown  and  dignity.  [Then  follow  several  counts  for  the 
several  pitblications  of  the  same  libel  in  the  various  newspapers."] 

"  And  the  said  Attorney-General  of  our  said  Lord  the  King  for 
our  said  Lord  the  King  further  gives  the  Court  here  to  understand 
and  be  informed  that  the  said  John  Home,  being  such  person  as 
aforesaid,  and  again  unlawfully,  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  as  aforesaid,  afterwards. 
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to  wit,  on  the  14th  day  of  July,  in  the  15th  year  aforesaid,  with 
force  and  arms  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously  and  seditiously  did  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a  certain  false, 
wicked,  malicious,  scandalous,  and  seditious  libel,  of  and  concerning 
His  said  Majesty's  government,  and  the  employment  of  his  troops, 
according  to  the  tenor  and  effect  following : — '  I  (meaning  himself 
the  said  John  Home)  think  it  proper  to  give  the  unknown  contri- 
butor this  notice  that  I  (again  meaning  himself  the  said  John 
Home)  did  yesterday  pay  to  Messrs.  Brownes  and  GoUison,  on  the 
account  of  Dr.  Franklin,  the  sum  of  50Z.  and  that  1  (again  meaning 
himself  the  said  John  Home)  will  write  to  Dr.  Franklin,  requesting 
him  to  apply  the  same  to  the  relief  of  the  widows,  orphans,  and 
aged  parents  of  our  beloved  American  fellow  subjects,  who,  faithful 
to  the  character  of  Englishmen,  preferring  death  to  slavery,  were 
(for  that  reason  only)  inhumanly  murdered  by  the  King's  (meaning 
His  said  Majesty's)  troops,  at  or  near  Lexington  and  Concord,  in 
the  province  of  Massachusetts  (meaning  the  said  province,  colony, 
or  plantation  of  the  Massachusetts-Bay,  in  New  England  in  America) 
on  the  19th  of  April  last, — John  Home  '  (again  meaning  himself 
the  said  John  Home)  in  contempt  of  our  said  Lord  the  King,  in 
open  violation  of  the  laws  of  this  kingdom,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  also  against  the 
peace  of  our  said  present  sovereign  Lord  the  King,  his  crown,  and 
dignity.  [Then  follmc  other  cmintsfor  other  publications  of  the  same 
liheL']  Whereupon  the  said  Attorney-General  of  our  said  Lord  the 
King,  who  for  our  said  present  sovereign  Lord  the  King  prosecutes 
in  this  behalf,  prays  the  consideration  of  the  Court  here  in  the 
premises,  and  that  due  process  of  law  may  be  awarded  against  him, 
the  said  John  Home,  in  this  behalf,  to  make  him  answer  to  our  said 
present  sovereign  Lord  the  King  touching  and  concerning  the  said 

premises  aforesaid,  &c. 

"  E.  Thurlow." 

[See  Crown  Office  Rules,  Form,  No.  31.] 


-,  to  wit. 


No.  78. 
Indictment  for  a  Blasphemous  Libel, 


The  jurors  for  our  Lord  the  King  upon  their  oath  present  that 
A.  B.,  being  a  wicked  and  evil-disposed  person,  and  disregarding 
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the  laws  and  religion  of  the  realm,  and  wickedly  and  profanely 
devising  and  intending  to  bring  the  Holy  Scriptares  and  the 
Christian  religion  into  disbelief  and  contempt  among  the  people  of 

this  kingdom,  on  the day  of ,  a.d. ,  unlawfully 

and  wickedly  did  compose,  print,  and  publish,  and  cause  and 
procure  to  be  composed,  printed,  and  published,  a  certain  scandalous, 
impious,  blasphemous  and  profane  libel,  of  and  concerning  the 
Holy  Scriptures  and  the  Christian  religion,  in  one  part  of  which 
said  libel  there  were  and  are  contained,  amongst  other  things, 
certain  scandalous,  impious,  blasphemous  and  profane  matters  and 
things,  of  and  concerning  the  Holy  Scriptures  and  the  Christian 
religion,  according  to  the  tenor  and  effect  following,  that  is  to  say : — 
[Here  set  out  the  first  blasphemous  passage"],  and  in  another  part 
thereof  there  were  and  are  contained,  amongst  other  things,  certain 
other  scandalous,  impious,  blasphemous,  and  profane  matters  and 
things,  of  and  concerning  the  said  Holy  Scriptures  and  the  Christian 
religion,  according  to  the  tenor  and  effect  following,  that  is  to  say : — 
[Here  set  out  other  blasphemous  passages]  :  to  the  high  displeasure 
of  Almighty  God,  to  the  great  spandal  and  reproach  of  the  Christian 
religion,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity. 

[See  another  Precedent  in  R.  v.  Ramsey  and  Foote,  1  C.  &  E. 
pp.  126—131.] 

No.  74. 
Indictment  for  Ptiblishing  and  Selling  an  Obscene  Picture. 
,  to  wit. 


The  jurors  for  our  Lord  the  King  upon  their  oath  present  that 
A.  B.,  being  a  wicked  and  evil-disposed  person,  and  unlawfully 
devising,  contriving  and  intending  to  debauch  and  corrupt  the 
morals  of  the  young  and  of  divers  other  liege  subjects  of  our  said 

Lord  the  King,  on  the  day  of  ,  a.d.  ,  in  a 

certain  open  and  public  shop  of  him,  the  said  A.  B.,  situate  and 

being  at  number High  Street,  in  the  parish  of ,  in 

the  town  of ,  in  the  county  aforesaid,  unlawfully,  wickedly, 

designedly,  and  maliciously  did  publish  and  sell,  and  cause  and 
procure  to  be  published  and  sold,  to  one  C.  B.,  a  certain  lewd, 
scandalous  and  obscene  picture  [print,  photograph,  or  engraving] , 
intituled ,  and  representing [Here  give  such  a  detailed 
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desmption  of  the  picture  as  ivill  manifestly  show  its  indecency],  to  the 
manifest  corruption  of  the  morals  of  the  young,  and  of  other  liege 
subjects  of  our  said  Lord  the  King,  in  contempt  of  our  said  Lord 
the  King  and  his  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 

[See  another  Precedent,  1  Cox,  C.  C.  229  ;  and  also  sect.  7  of  the 
Law  of  Libel  Amendment  Act,  1888,  post,  p.  792.] 


■,  to  wit. 


No.  75. 
Indictment  for  Seditious  Words. 


The  jurors  for  our  Lord  the  King  upon  their  oath  present  that 
A.  B.,  being  a  wicked,  malicious,  seditious,  and  evil-disposed  person, 
and  wickedly,  maliciously,  and  seditiously  contriving  and  intending 
the  peace  of  our  Lord  the  King  and  of  this  realm  to  disquiet  and 
disturb,  and  the  liege  subjects  of  our  said  Lord  the  King  to  incite 
and  move  to  hatred  and  dislike  of  the  person  of  our  said  Lord  the 
King  and  of  the  government  established  by  law  within  this  realm, 
and  to  incite,  move,  and  persuade  great  numbers  of  the  liege 
subjects  of  our  said  Lord  the  King,  to  insurrections,  riots,  tumults, 
and  breaches  of  the  peace,  and  to  prevent  by  forcB  and  arms  the 
execution  of  the  laws  of  this  realm  and  the  preservation  of  the 

public  peace,  on  the  day  of  ,  a.d.  ,  in  the 

presence  and  hearing  of  divers,  to  wit, of  the  liege  subjects 

of  our  said  Lord  the  King  then  assembled  together,  in  a  certain 
speech  and  discourse  by  him  the  said  A.  B.  then  addressed  to  the 
said  liege  subjects  so  then  assembled  together,  as  aforesaid,  unlaw- 
fully, wickedly,  maliciously,  and  seditiously  did  publish,  utter, 
pronounce,  and  declare  with  a  loud  voice  of  and  concerning  the 
government  established  by  law  within  this  realm,  and  of  and  con- 
cerning our  said  Lord  the  King,  and  the  crown  of  this  realm,  and 
of  and  concerning  the  liege  subjects  of  our  said  Lord  the  King, 
committmg  and  being  engaged  in  divers  insurrections,  riots,  and 
breaches  of  the  public  peace,  amongst  other  words  and  matter,  the 
false,  wicked,  seditious  and  inflammatory  words  and  matter  follow- 
ing, that  is  to  say  : — [Here  set  out  the  seditious  words  verbatim]  :  in 
contempt  of  our  said  Lord  the  King  in  open  violation  of  the  laws 
of  this  realm,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 
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No.  76. 


Indictment  for   Defamatory  Words  spoken  to  a  Magistrate  in  tlie 

exectition  of  his  Duty, 
Middlesex,  to  wit. 

The  jurors  for  our  Lord  the  King  upon  their  oath,  present,  that 

heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord ,  one  A.  B.  was  brought  before  C.  D.,  Esquire,  then 

and  yet  being  one  of  the  justices  of  our  said  Lord  the  King, 
assigned  to  keep  the  peace  of  our  said  Lord  the  King  in  and  for 
the  county  of  Middlesex,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdeeds  committed  in  the  said 
county ;  and  the  said  A.  B.  was  then  charged  before  the  said 
G.  D.,  upon  the  oath  of  one  E.  F.,  that  he,  the  said  A.  B.,  had 
then  lately  before  feloniously  taken,  stolen,  and  taken  away  divers 
goods  and  chattels  of  the  said  E.  F.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  A.  B., 
being  a  scandalous  and  ill-disposed  person,  and  wickedly  and 
maliciously  intending  and  contriving  to  scandalize  and  vilify  the 
said  C.  D.  as  such  justice  as  aforesaid,  and  to  bring  the  adminis- 
tration of  justice  in  this  kingdom  into  contempt,  afterwards,  and 
whilst  the  said  G.  D.,  as  such  justice  as  aforesaid, was  examining 
and  taking  the  depositions  of  divers  witnesses  against  him  the  said 
A.  B.,  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid,  wickedly 
and  maliciously,  in  the  presence  and  hearing  of  divers  good  and 
liege  subjects  of  our  said  Lord  the  King,  did  publish,  utter,  pro- 
nounce, declare,  and  say  with  a  loud  voice  to  the  said  G.  D.,  and 
whilst  he  the  said  G.  D.  was  so  acting  as  such  justice  as  aforesaid, 
the  false,  wicked,  malicious,  and  seditious  words  and  matter  follow- 
ing, that  is  to  say : —  [Here  set  out  the  seditiotts  words  verbatim] ;  to 
the  great  scandal  and  reproach  of  the  administration  of  justice  in 
this  kingdom,  to  the  great  scandal  and  damage  of  the  said  G.  D., 
in  contempt  of  our  said  Lord  the  King  and  his  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 


No.  77. 

Indictment  for  a  Libel  on  a  Private  Individual  at  Common  Lau\ 

,  to  wit. 

The  jurors  for  our  Lord  the  King,  upon  their  oath,  present 
that    [before  and  at  the  time  of  the  committing  of   the  offence 
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hereinafter  mentioned,  one  G.  D.  was,  and  still  is,  a  solicitor  of  the 
Supreme  Court,,  and  exercised  and  carried  on  the  profession  or 

business  of  such  solicitor  at ,  in  the  county  of  • ;  and 

that]  A.  B.  being  a  person  of  an  evil  and  wicked  mind,  and 
wickedly,  maliciously,  and  unlawfully  contriving  and  intending  to 
injure,  vilify,  and  prejudice  the  said  G.  D.,  and  to  bring  him  into 
public  contempt,  scandal,  infamy,  and  disgrace,  and  to  deprive  him 
of  his  good  name,  fame,  credit,  and  reputation  [in  his  said  pro- 
fession and  business,  and  otherwise  to  injure  and  aggrieve  him 

therein],  on  the  day  of  ,  in  the  year  of  our  Lord 

,  wickedly,  maUciously,  and  unlawfully  did  write  and  pub- 
lish, and  cause  and  procure  to  be  written  and  published,  [in  the 
form  of  a  letter  directed  to  one  E.  F.,]  of  and  concerning  the  said 
G.  D.  [and  of  and  concerning  him  in  his  said  profession  and  busi- 
ness, and  of  and  concerning  his  conduct  and  behaviour  therein], 
the  false,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say : —  [Here  set  out  the  libel  verbatim,  taith  all  necessary 
innuendoes],  to  the  great  damage,  scandal,  and  disgrace  of  the  said 
G.  D.  [in  his  said  profession  and  business],  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  Lord  the  King,  his  crown  and  dignity. 

[See  another  Precedent,  2  Gox,  G.  G.  App.  xxix.] 


No.  78. 

Indictment  for  a  Libel  on  a  Dead  Man, 
•,  to  wit. 


The  jurors  for  our  Lord  the  King,  upon  their  oath,  present  that 
before  the  committing  of  the  offence  hereinafter  mentioned  to  wit, 

on  the day  of John  Batchelor,  of  Penarth,  in  the 

county  of  Glamorgan,  died,  and  that  Thomas  Henry  Ensor,  being 
a  person  of  an  evil  and  wicked  mind,  wickedly,  maliciously  and 
unlawfully  designing  and  intending  to  injure  and  defame  the 
character,  reputation  and  memory  of  the  said  John  Batchelor,  and 
to  vilify  and  to  throw  scandal  upon  his  family  and  posterity,  and 
to  bring  them  into  public  contempt  and  infamy,  and  to  stir  up  the 
hatred  and  ill-will  of  the  subjects  of  our  Lord  the  King  against 
them,  and  to  deprive  them  of  their  good  name,  fame,  and  reputa- 
tion, and  to  provoke  them  to  a  breach  of  the  peace,  on  the 

day  of  ,  wilfully,  maliciously  and  unlawfully  did  write 
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and  publish,  and  cause  and  procure  to  be  printed  and  published* 
of  and  concerning  the  said  John  Batchelor,  his  family  and  posterity, 
the  false,  scandalous,  malicious  and  defamatory  words  following, 
that  is  to  say: — "  Suggested  epitaph  for  the  Batchelor  statue" 
[Here  copy  the  libel  t'erbatim],  to  the  scandal  and  reproach  of  the 
name  and  memory  of  the  said  John  Batchelor,  to  the  great  damage 
and  disgrace  of  his  family  and  posterity,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lord  the  Song,  his  crown  and  dignity. 

*  In  the  case  of  B.  v.  Enaor,  (1887)  3  Times  L.  B.  366,  four  of  the  counts  ran 
thus : — **  A  false,  scandalous,  and  defamatory  libel,  haying  a  tendency  to  cause  a 
breach  of  the  peace,  and  which  on  the  27th  day  of  July,  1886,  did  cause  a  certain 
breach  of  the  peace,  to  wit,  an  assault  by  one  Cyril  Batchelor  and  one  Llewellyn 
Batchelor  upon  one  Henry  Lascelles  Carr  at  Cardiff,  in  the  county  of  Glamorgan, 
in  the  form  of  a  letter  or  newspaper  paragraph  delivered  and  read  by  the  said 
T.  H.  Ensor  to  John  Henry  Taylor,  James  Harris,  Henry  Lascelles  Carr,  and 
divers  other  persons  at  Cardiff  aforesaid,  according  to  the  tenor  and  effect 
following,  that  is  to  say."  These  words  were  inserted  because  in  that  case  an 
assault  had  actually  followed  the  libel ;  but  they  are  not  essential  to  an  indict- 
ment for  such  an  offence.  Where  there  has  been  no  assault  the  defendant  is 
still  criminally  liable  if  there  be  other  evidence  of  a  criminal  intent. 


No.  79. 

Indictment  under  Sect.  4  of  Lord  CampbeWa  Act. 

[Comtnence  as  in  precedent  No.  77  ;  then  set  out  the  libel  with  all 
necessary  innuendoes,  and  conclude  as  follows]  : — he,  the  said  A.  B., 
then  well  knowing  the  said  defamatory  libel  to  be  false ;  to  the 
great  damage,  scandal,  and  disgrace  of  the  said  G.  D.,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lord  the  King,  his  crown  and  dignity. 


No.  80. 

Indictfnent  under  Sect.  5  of  Lord  CampbeWs  Act. 

[This  wiU  precisely  follow  the  preceding  fornix  merely  omitting  the 
words : — **  he,  the  said  A.  B.,  then  well  knowing  the  said  defamatory 
libel  to  be  false.*'] 

O.L.S.  3  G 
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For  a  precedent  of  indictment  for  sending  a  threatening  letter, 
see  1  Cox,  G.  G.  App.  xi. 


No.  81. 

Detnurrer  to  an  Indictment  or  Information, 

And  the  said  A.  B.,  in  his  own  proper  person,  cometh  into  Court 
here,  and,  having  heard  the  said  indictment  [or  information]  read, 
saith,  that  the  said  indictment  [or  information]  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in  law,  and  that  he  the  said  A  B.  is 
not  bound  by  the  law  of  the  land  to  answer  the  same  ;  and  this  he 
is  ready  to  verify :  wherefore,  for  want  of  a  sufficient  indictment  [or 
information]  in  this  behalf,  the  said  A.  B.  prays  judgment,  and  that 
by  the  Court  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  [or  information]  specified. 

[See  Crown  Office  Rules,  1886,  Form  No.  80.] 


No.  82. 

Joinder  in  Demurrer. 

And  J.  N.,  who  prosecutes  for  our  said  Lord  the  King  in  this 
behalf,  saith,  that  the  said  indictment  [or  information]  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  stated  and  set  forth,  are  sufficient  in  law  to  compel  the  said 
A.  B.  to  answer  the  same ;  and  the  said  J.  N.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify  and  prove  the  same,  as  the  Court  here 
shall  direct  and  award:  wherefore,  inasmuch  ps  the  said  A.  B. 
hath  not  answered  to  the  said  indictment  [or  information],  nor 
hitherto  in  any  manner  denied  the  same,  the  said  J.  N.,  for  our  said 
Lord  the  King,  prays  judgment,  and  that  the  said  A.  B.  may  be 
convicted  of  the  premises  in  the  said  indictment  [or  information] 
specified. 

No.  88. 

Pleas  to  an  Indictment. 

B.    17.    NiBLETT. 

'^  At  the  assizes  and  general  delivery  of  the  Queen's  gaol  for  the 
county  of  Berkshire,  holden  in  and  for  the  said  county  on  the  foortb 
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day  of  May  in  the  year  of  our  Lord  1886,  cometh  into  Court  the 
said  E.  N.,  in  her  own  proper  person,  and  having  heard  the  said 
indictment  read,  saith  she  is  not  guilty  of  the  said  premises  in  the 
said  indictment  above  specified  and  charged  upon  her,  and  of  this 
she  the  said  E.  N.  puts  herself  upon  the  country,  &c. 

''And  for  a  further  plea  in  this  behalf,  the  said  E.  N.  says  that  our 
Lady  the  Queen  ought  not  further  to  prosecute  the  said  indictment 
against  her,  because  she  says  that  it  is  true  that  the  Beverend  A.  B» 
is  the  man  who  slept  at  her  house  on  the  fourth  day  of  June  last 
with  the  said  X.  Y.  [and  so  on,  stating  facta  showing  the  truth  of  eveiy 
matter  charged  in  the  alleged  libel] ;  and  so  the  said  E.  N.  says  that 
the  said  alleged  libel  is  true  in  substance  and  in  fact.  And  the  said 
E.  N.  further  saith  that  before  and  at  the  time  of  publishing  the  said 
alleged  libel,  it  was  for  the  public  benefit  that  the  matters  contained 
therein  should  be  published  to  the  extent  that  they  were  published 
by  her,  because  the  Eeverend  A.  B.  then  was  and  still  is  a  clergyman 

of  the  Church  of  England,  in  charge  of  the  parish  of ,  in  the 

said  county,  and  the  said  X.  Y.  had  been  a  servant  of  the  said 
Beverend  A.  B.  in  the  said  parish,  and  because  it  was  notorious 
in  the  said  parish  that  the  said  X.  Y.  was  a  woman  of  immoral 
character,  and  because  scandal  and  evil  report  existed  in  the  said 
parish  to  the  effect  that  she  had  had  improper  connection  with  the 
said  Beverend  A.  B.  whilst  she  was  in  his  service,  and  also  that  he 

had  since  cohabited  with  her  at in  the  coanty  of  Middlesex,. 

where  she  passed  under  the  name  of  Mrs.  B.,  and  at  other  places 
and  under  other  names  to  such  parishioners  unknown,  and  because 
these  reports  created  great  scandal  to  the  church,  and  greatly  dis- 
quieted the  parishioners  of  the  said  parish,  and  because  it  was  of 
the  greatest  consequence  to  such  parishioners  to  know  whether  these 
reports  were  true  or  false,  and  to  obtain  evidence  which  might  be 
laid  before  the  bishop  of  the  diocese  in  which  such  parish  was 
situated,  in  order  that  proceedings  might  be  taken  to  inquire  into 
the  truth  or  falsity  of  such  reports :  wherefore  the  said  E.  N.  being 
aware  of  the  premises  and  being  herself  a  member  of  the  said  Church 
of  England,  and  believing  it  to  be  her  duty  to  acquaint  the  said 
parishioners  with  the  facts  above  mentioned  as  to  the  conduct  of 
the  said  Beverend  A.  B.,  such  facts  being  within  her  own  knowledge, 
published  the  said  alleged  libel  to  the  churchwarden  of  the  said 
parish,  and  to  the  parish  clerk,  and  to  six  of  the  parishioners  of  the 
said  parish,  all  of  whom  were  churchmen  and  interested  therein,  in 
order  that  the  said  alleged  libel,  or  a  copy  thereof,  should  be 
forwarded  to  the  said  bishop,  and  a  copy  thereof  was  forwarded  to 

8c  2 
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the  'Said  bishop,  who  thereupon  at  once  began  to  inquire  into  the 
truth  or  falsity  of  the  said  report ;  and  the  said  E.  N.  in  no  way 
published  the  said  alleged  libel  save  to  the  said  bishop,  chareh- 
warden,  parish  clerk,  and  parishioners  aforesaid.  Wherefore  the 
said  E.  N.  says  it  was  for  the  public  benefit  that  the  matters 
charged  in  the  said  alleged  libel,  and  all  and  every  of  them,  should 
be  so  published  by  her  as  aforesaid.  And  this  she  is  ready  to 
verify,  wherefore  she  prays  judgment,  and  that  by  the  Court  here 
she  may  be  dismissed  and  discharged  from  the  said  premises  in  the 
said  indictment  above  specified." 

[See  another  precedent,  2  Cox,  C.  C.  App.  xxxii;  and  Crown 
Office  Rules,  1886,  Form,  No.  81.] 


For  a  plea  in  abatement  to  an  indictment  for  libel,  see  R.  v.  Gavan 
Duffy,  1  Cox,  C.  C.  282,  and  jB.  v.  J.  MitcheU,  11  L.  T.  (Old  S.)  112. 

For  a  plea  of  abatement  on  the  ground  that  other  proceedings  for 
the  same  libel  were  still  pending,  see  JS.  v.  J.  Mitchell^  8  Cox,  C.  G. 
94,  106 ;  with  demurrer  thereto  and  joinder  in  demurrer  (i&.  96), 
and  replication  (ib.  107). 

For  a  plea  to  the  jurisdiction  of  the  Court  in  a  criminal  case  of 
libel,  and  a  demurrer  thereto,  see  R.  v.  Hon,  Robert  Johnson, 
6  East,  688 ;  2  Smith,  591 ;  29  How.  St.  Tr.  108. 


No.  84. 
Replicatwn  to  the  above  Pleas, 


And  thereupon  J.  N.  [the  clerk  of  arraigns,  dtc.]  who  prosecutes  for 
our  said  Lady  the  Queen  in  this  behalf,  as  to  the  plea  of  the  said 
E.  N.  by  her  firstly  above  pleaded,  and  whereof  the  said  E.  N.  hath 
put  herself  upon  the  country,  doth  the  like,  &c.  And  as  to  the  plea 
of  the  said  E.  N.  by  her  secondly  above  pleaded,  the  said  J.  N.,  who 
prosecutes  as  aforesaid,  says  that  our  said  Lady  the  Queen  ought 
not  by  reason  of  anything  in  the  said  second  plea  alleged  to  be 
barred  or  precluded  from  prosecuting  the  said  indictment  against 
the  said  E.  N.,  because  he  says  that  he  denies  the  said  several 
matters  in  the  said  second  plea  alleged,  and  saith  that  the  same  are 
not,  nor  are  nor  is  any  or  either  of  them,  true ;  but  that  the  said 
E.  N.  of  her  own  wrong,  and  without  the  cause  and  matter  of 
defence  in  her  said  second  plea  alleged  and  set  forth,  committed 
the  offence  and  published  the  said  libel  in  manner  and  form  as  in 
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the  said  indictment  is  mentioned.  And  this  he,  the  said  J.  N., 
prays  may  be  inquired  of  by  the  country,  &c.  And  the  said  A.  B. 
doth  the  like. 

[See  another  Precedent  2  Cox,  C.  C,  App.  xxxiv.,  and  Crown 
Office  Rules,  1886,  Form,  No.  88.] 


No.  85. 
Demuirer  to  a  Plea, 


And  J.  N.,  who  prosecutes  for  our  said  Lady  the  Queen  in  tliis 
behalf,  as  to  the  said  plea  of  the  said  E.  N.  by  her  above  pleaded, 
saith  that  the  same,  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  to  bar  or  preclude  our  said  Lady  the  Queen  from 
prosecuting  the  said  indictment  against  her  the  said  E.  N.,  and 
that  our  said  Lady  the  Queen  is  not  bound  by  the  law  of  the  land 
to  answer  the  same ;  and  this  he,  the  said  J.  N.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify :  wherefore,  for  want  of  a  sufficient  plea 
in  this  behalf,  he  the  said  J.  N.  for  our  said  Lady  the  Queen,  prays 
judgment,  and  that  the  said  E.  N.  may  be  convicted  of  the  premises 
in  the  said  indictment  specified. 

[See  Crown  Office  Rules,  1886,  Form,  No.  84.] 


No.  86. 
Joinder  in  Demurrer. 


And  the  said  E.  N.  saith,  that  her  said  plea,  by  her  above  pleaded^ 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and 
preclude  our  said  Lady  the  Queen  from  prosecuting  the  said  indict- 
ment against  her  the  said  E.  N.,  and  the  said  E.  N.  is  ready  to 
verify  and  prove  the  same,  as  the  said  Court  here  shall  direct  and 
award :  wherefore,  inasmuch  as  the  said  J.  N.,  for  our  said  Lady 
the  Queen,  hath  not  answered  the  said  plea,  nor  hitherto  in  any 
manner  denied  the  same,  the  said  E.  N.  prays  judgment,  and  that 
by  the  Court  here  she  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified. 

[See  Crown  Office  Rules,  1886,  Form,  No.  85.] 
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No.  87. 

Election  Petition  under  the  Corrupt  and  Illegal  Practices 

Prevention  Act^  1895. 

In  the  High  Court  of  Justice. 

King's  Bench  Division. 

The  Parliamentary  Elections  Act,  1868, 

and 
The  Corrupt  and  Ulegal  Practices  Prevention  Acts,  1888  and  1895. 

Election  for  the  Borough  of  S ,  holden  on  July  15th,  1904. 

The  Petition  of  A.,  of ,  whose  name  is  subscribed. 

1.  Your  petitioner  is  a  person  who  was  a  candidate  at  the  above 
election. 

2.  The  said  election  was  holden  on  July  15th,  1904,  when  B.,  C, 
and  your  petitioner  were  candidates  ;  and  the  returning  officer  has 
returned  the  said  B.  and  C.  as  being  duly  elected. 

8.  And  your  petitioner  says  that  during  the  said  election  the 
said  B.  by  himself  and  his  election  agent  and  by  other  persons  on 
his  behalf  made  and  published  false  statements  of  fact  in  relation 
to  the  personal  character  and  conduct  of  your  petitioner  for  the 
purpose  of  affecting  the  return  of  your  petitioner  at  the  said 
election. 

[Here  insert  particulare.'] 

4.  And  as  to  such  of  the  said  illegal  practices  as  were  committed 
by  an  agent  of  the  said  B.  other  than  his  election  agent,  your 
petitioner  further  says  th^t  B.  or  his  election  agent  authorised  or 
consented  to  the  committing  thereof  by  such  other  agent,  or  paid 
for  circulation  of  the  false  statement  constituting  such  illegal 
practice,  and  that  the  election  of  the  said  B.  was  procured  or 
materially  assisted  in  consequence  of  the  making  and  publishing 
of  such  false  statements. 

[Here  insert  particvlars,'] 

5.  By  reason  of  the  matters  hereinbefore  set  out  the  said  B.  was 
and  is  incapacitated  from  serving  in  the  present  Parliament  for  the 

said  Borough  of  S ,  and  the  said  election  and  return  of  the 

fiaid  B.  were  and  are  wholly  null  and  void. 

Whei^efore  your  petitioner  prays  that  it  may  be  determined 
ithat  the  said  B.  was  not  duly  elected  or  returned,  and   that 
ihis  election  and  return  were  and  are  wholly  null  and  void. 
Dttiied  the  2nd  day  of  September,  1904. 

(Signed)         A. 


APPENDIX  B. 


LEGISLATION  AS  TO  LIBELS  IN   NEWSPAPERS,  &c. 

Singe  the  first  edition  of  this  book  appeared,  two  important 
statutes  have  been  passed  modifying  the  law  of  libel  in  some 
material  particulars,  especially  with  regard  to  libels  published  in 
newspapers.  In  this  Appendix,  I  propose  to  trace  the  history  of 
this  legislation,  showing  the  causes  which  led  to  the  introduction 
of  the  measures,  and  the  extent  to  which  the  grievances  complained 
of  have  been  thereby  remedied. 

In  former  days,  newspaper  proprietors  had  undoubtedly  good 
reason  to  complain  of  the  severity  of  the  common  law.  The 
contents  of  a  newspaper  largely  consist  of  reports  of  the  proceed- 
ings of  public  meetings,  or  of  meetings  of  various  public  bodies, 
such  as  town  councils,  vestries,  boards  of  guardians  and  others. 
To  reports  of  such  meetings  no  privilege  attached  at  common  law. 
Reports  of  judicial  or  parliamentary  proceedings  were  alone  privi- 
leged. (Davison  v.  Duncan,  (1857)  7  E.  &  B.  229 ;  26  L.  J.  Q.  B. 
104 ;  Popham  v.  Pickbitm,  (1862)  7  H.  &  N.  891 ;  81  L.  J.  Ex.  188.) 
Hence,  if  a  report  containing  any  defamatory  statement  of  fact 
was  printed  in  a  newspaper,  the  proprietor  had  no  defence  to  an 
action  for  damages,  unless  he  could  prove  the  statement  to  be 
literally  true.  In  the  absence  of  any  privilege,  the  fact  that  the 
report  was  fair  and  accurate  would  not  avail   him. 

In  such  an  action  the  defendant  no  doubt  could  always  give 
evidence  to  show  that  the  report  was  correct,  that  the  speaker  had 
in  fact  uttered  the  words  attributed  to  him  in  the  paper.  But 
such  evidence  only  went  in  mitigation  of  damages;  it  was  no 
defence  to  the  action.  On  the  other  hand,  the  counsel  for  the 
plaintiff  would  not  fail  to  impress  upon  the  jury  that  it  was  the 
republication  of  the  defamatory  words  in  the  newspaper  which  had 
really  injured  the  reputation  of  the  plaintiff.  In  one  case  of  this 
kind  the  late  Baron  Huddleston  in  summing-up  to  the  jury  quoted 
with  approval  the  following  passage  from  page  882  of  the  2nd 
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edition  of  this  work :  "  The  consequence  of  publishing  in  the 
papers  calumnies  uttered  at  some  political  or  parish  meeting  may 
be  most  injurious  to  the  person  calumniated.  The  original  slander 
may  not  be  actionable  per  se,  or  the  communication  may  be 
I)rivileged,  so  that  no  action  lies  against  the  speaker;  moreover, 
the  meeting  may  have  been  thinly  attended,  and  the  audience  may 
have  known  that  the  speaker  was  not  worthy  of  credit.  But  it 
would  be  a  terrible  thing  for  the  person  defamed  if  such  words 
could  therefore  be  printed  and  published  to  all  the  world  and 
remain  in  a  permanent  form  recorded  against  him,  without  any 
remedy  being  permitted  him  for  the  injury  caused  by  their  extended 
circulation."  (Kelly  v.  O'MaUey  and  others,  (1889)  6  Times  L.  B. 
at  p.  64 ;  and  see  ante,  pp.  812,  351.) 

This  being  the  state  of  the  law,  public  attention  was  forcibly  called 
to  the  matter  by  the  case  of  PurceU  v.  Sowler,  which  was  decided  in 
the  Court  of  Appeal  in  February,  1877.  There  the  defendant  was 
the  proprietor  of  the  Manchester  Courier,  and  he  had  published  a 
report,  which  was  admitted  to  be  accurate,  of  the  proceedings  at  a 
meeting  of  the  board  of  guardians  for  the  Altrincham  Poor  Law  Union. 
At  that  meeting  serious  charges  were  made  against  the  plaintiff, 
who  was  the  medical  officer  of  the  union  workhouse  at  Enutsford, 
of  neglecting  his  duties,  and  refusing  to  attend  pauper  patients 
who  needed  his  services.  These  charges  proved  to  be  utterly 
unfounded,  and  they  were  made  in  the  absence  of  the  plaintiff, 
and  without  any  notice  having  been  given  him.  Mr.  Sowler's 
defence  was  that  the  matter  was  one  of  public  interest,  and  that  it 
was  his  duty  to  report  what  had  actually  occurred  at  that  meeting 
for  the  information  of  the  ratepayers.  The  jury,  however,  found 
a  verdict  for  the  plaintiff  for  forty  shillings,  which  carried  costs. 
Mr.  Sowler  appealed  to  the  Divisional  Court,  but  they  upheld  the 
verdict  on  the  ground  that  the  matter  was  not  one  of  public  interest 
at  all.  (See  (1876)  1  C.  P.  D.  781.)  Mr.  Sowler  appealed  to  the 
Court  of  Appeal,  which  differed  from  the  Divisional  Court  on  this 
point,  and  held  that  the  administration  of  the  poor  law  and  the 
treatment  of  the  paupers,  in  each  union  district,  was  clearly  a 
matter  of  public  interest  in  that  locality.  But  the  Court  of 
Appeal  held  that,  as  the  plaintiff  was  absent,  and  had  had  no 
notice  of  the  charges  made  against  him,  the  board  of  guardians 
ought  not  to  have  discussed  the  matter  at  that  meeting,  or  at  all 
events  not  while  reporters  were  present  in  the  room  ;  and  that, 
though  reporters  had  been  permitted  to  remain  during  the  dis- 
cussion,  still  the  editor  when  reading  over  the  report  ought  to  have 
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exercised  his  discretion,  and  strack  this  portion  out  of  the  report ; 
for  it  was  obviously  unfair  to  the  plaintiff  that  such  ex  parte 
statements  should  be  published  in  the  local  papers ;  and  so  the 
verdict  was  again  upheld.     ((1877)  2  C.  P.  D.  215.) 

This  case  created  considerable  consternation  in  the  newspaper 
world  ;  and  to  it  we  mainly  owe  the  Newspaper  Libel  Act  of  1881. 
Here  was  a  report,  which  was  admitted  to  be  accurate,  of  a 
discussion  that  had  taken  place  on  a  matter  of  public  interest  at  a 
meeting  of  a  public  body,  and  yet  the  proprietor  of  the  newspaper 
must  pay  damages,  because  the  editor  had  not  cut  out  certain 
passages  which  in  the  opinion  of  the  Court  should  not  have  been 
published.  Proprietors  of  newspapers  always  contend,  as  Mr.  Sowler 
did  in  this  very  case,  that  in  the  hurry  of  setting  up  the  type  for 
a  daily  paper  it  is  practically  impossible  for  the  editor  to  read 
through  the  copy  and  weigh  each  word  it  contains  ;  that  he  cannot 
be  expected  to  edit  the  report  of  a  public  meeting  and  cut  out 
passages  which  relate  to  matters  of  public  interest,  so  as  to  make 
the  report  incomplete;  that  so  long  as  the  meeting  is  one  that 
ought  to  be  reported,  and  the  report  printed  is  fairly  accurate, 
nothing  more  can  be  required.  But  this  is  a  view  which  the 
legislature  and  the  law  courts  have,  so  far,  steadily  refused  to 
adopt;  and  the  editor  of  a  paper  must  edit  the  whole  paper  or 
his  employers  must  take  the  consequences. 

The  public  had  their  grievance  too.  There  were  formerly  in 
force  many  statutes  which  facilitated  the  proof  of  the  publication 
of  any  libel  contained  in  a  newspaper,  and  enabled  the  person 
libelled  readily  to  discover  the  name  and  address  of  the  person 
liable  to  him  therefor.  Such  were  the  10  Anne,  c.  19 ;  the 
88  Geo.  III.  cc.  71  and  78 ;  the  6  &  7  Will.  IV.,  c.  76,  &c.  But 
these  were  all  repealed :  the  last  of  them  in  1870  by  the  88  &  84 
Vict.  c.  99.  And  an  instance  occurred  in  which  a  father  and  two 
sons  owned  a  paper  in  turns,  and  whichever  one  was  sued  was 
always  able  to  prove  that  he  had  ceased  to  be  owner  and  had 
transferred  the  paper  to  one  of  the  others  just  before  the  libel  in 
question  had  appeared ;  so  that  he  was  not  liable.  There  was 
no  objection  on  the  part  of  the  Press  as  a  body  to  a  simple 
method  of  registration  such  as  the  public  required,  to  prevent 
such  a  subterfuge. 

Accordingly,  in  1879,  Mr.  Hutchinson  moved  for  the  appoint- 
ment of  a  Select  Committee  of  the  House  of  Commons  to  inquire 
into  the  law  of  newspaper  libel.  The  Committee  was  appointed, 
but  had  not  time  to  report  before  the  close  of  the  session.     It 
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consisted  of  the  then  Attorney- General  (Sir  John  Holker),  Sir  Henry 
James,  Mr.  Courtney,  Mr.  Staveley  Hill,  Mr.  Alexander  Sullivan, 
Baron  Henry  de  Worms,  Mr.  Edward  Leatham,  Mr.  Gregory, 
Mr.  Blennerhassett,  Mr.  Floyer,  Dr.  Cameron,  Mr.  Bichard  Paget, 
Mr.  Errington,  Mr.  Master,  and  Mr.  Hutchinson.  They  were 
reappointed  in  1880,  and  reported  as  follows  on  July  14,  1880 : — 

*'  Your  Committee  have  not  thought  it  necessary  to  call  witnesses  upon  the 
matters  referred  to  them.  They  have  had  the  advantage  of  the  evidence  taken 
by  the  Select  Committee  of  1879,  who,  owing  to  the  short  time  at  their  disposal, 
were  unable  to  report,  and  your  Committee  are  of.  opinion  that,  through  the 
labours  of  the  former  Committee,  sufBcient  information  has  been  accumulated 
for  the  purposes  of  their  inquiry, 

*'  Your  Committee  have  confined  themselves  to  an  examination  of  the  state  of 
the  law  affecting  civil  actions  and  criminal  prosecutions  for  newspaper  libel,  and 
to  the  changes  which,  in  their  judgment,  should  be  made  therein. 

**  It  appears  to  your  Committee  that  one  of  the  most  important  points  of  ihe 
subject  referred  to  them  is  the  question  of  extension  of  privilege  to  newspaper 
reports  of  the  proceedings  of  public  meetings. 

'*  Your  Committee,  alter  careful  consideration,  have  come  to  the  conclusion  that 
the  balance  of  convenience  requires  that  further  protection  should  be  given  to 
such  reports. 

*'  Your  Committee  accordingly  recommend  that  any  report  published  in  any 
newspaper  of  the  proceedings  of  a  public  meeting  should  be  privileged,  if  such 
meeting  was  lawfully  convened  for  a  lawful  purpose,  and  was  open  to  the 
public,  and  if  such  report  was  fair  and  accurate,  and  published  without  malice, 
and  if  the  publication  of  the  matter  complained  of  was  for  the  public  benefit. 
But  your  Committee  are  of  opinion  that  such  protection  should  not  be  available 
as  a  defence  in  any  proceeding  if  the  plaintiff  or  prosecutor  can  show  that  the 
defendant  has  refused  to  insert  a  reasonable  letter,  or  statement  of  explanation 
or  contradiction  by  or  on  behalf  of  such  plaintiff  or  prosecutor. 

*'  Your  Committee  recommend  that  no  criminal  prosecution  shall  be  commenced 
against  the  proprietor,  publisher,  editor,  or  anyone  responsible  for  tbe  publica- 
tion of  a  newspaper,  for  any  libel  published  therein,  without  the  Jiat  of  the 
Attorney-General  being  first  obtained. 

**  Your  Committee  are  also  of  opinion  that  the  name  of  every  proprietor  of  a 
newspaper,  or  in  the  case  of  several  persons  engaged  as  partners  in  such  pro- 
prietorship, the  names  of  all  such  persons  shoiild  be  registered  at  the  office  of 
the  Eegistrar  of  Joint  Stock  Companies,  with  full  particulars  of  the  addresses 
and  occupation  of  all  such  persons,  or  of  any  change  therein." 

In  the  following  year  (1881)  a  Bill  was  accordingly  introduced 
embodying  the  recommendations  contained  in  the  above  report: 
it  passed  hurriedly  through  both  Houses,  without  any  adequate 
discussion  in  either ;  it  received  the  Boyal  Assent  on  August  27th, 
1881,  and  so  became  the  Newspaper  Libel  and  Begistration  Act, 
1881,  which  is  printed  in  full  in  the  next  Appendix,  pp.  782 — 789. 

Baron  Pollock  has  described  this  Act  as  '^  a  sort  of  settlement 
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between  the  public  on  the  one  hand  and  newspaper  proprietors  on 
the  other.  On  the  one  hand,  proprietors  of  newspapers  are  to  be 
registered  ;  and  on  the  other  hand,  they  are  protected  by  the  Act 
from  what  the  Legislature  deemed  to  be  not  necessarily  trivial,  but 
improper  or  unnecessary  prosecutions  for  libel."  {Ex parte  Hvhert, 
Hurler  d  Son,  (1888)  47  J.  P.  724 ;  15  Cox,  C.  C.  166.)  I  think, 
however,  the  public  got  the  best  of  the  bargain.  The  public 
obtained  a  very  valuable  system  of  registration  by  which  anyone 
•can  find  out  for  a  shilling  who  is  responsible  to  him  for  any  libel 
that  has  been  printed  in  a  paper.  There  are  two  defects,  however, 
in  the  system  at  present.  One  is  that,  when  a  newspaper  changes 
hands,  there  is  no  provision  compelling  the  transferee  to  register 
himself  as  proprietor  till  the  following  July ;  the  other,  that  where 
■a  newspaper  is  published  by  a  limited  company  the  Act  does  not 
apply,  and  there  is  no  entry  at  Somerset  House  to  assist  the  person 
libelled.  (See  note  to  sections  11  and  18,  post,  pp.  787,  789.)  On 
the  other  hand,  the  newspaper  proprietors  procured  some  valuable 
amendments  of  the  criminal  law  in  their  favour,  and  overruled  the 
case  of  Ji.  V.  Sir  Robei-t  Garden,  (1879)  5  Q.  £.  D.  1 ;  but  they 
signally  failed  to  attain  their  chief  object.  The  law  relating  to 
reports  of  public  meetings  remained  practically  unaltered.  It  is 
true  that  by  sect.  2  of  the  Act  such  reports  were  declared  privi- 
leged ;  but  this  privilege  was  very  cautiously  guarded  by  all  manner 
of  limitations.  Still,  it  was  something  to  have  secured  an  admission 
of  the  principle  that  such  reports  under  proper  restrictions  are 
privileged ;  it  has  proved  to  be  ''  the  thin  end  of  the  wedge,"  and 
some  restrictions  have  already  been  removed.  The  section  ran  as 
follows :  '*  Any  report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meeting  shall  be  privileged,  if  such  meeting  was  lawfully 
•convened  for  a  lawful  purpose  and  open  to  the  public,  and  if  such 
report  was  fair  and  accurate,  and  published  without  malice,  and  if 
the  publication  of  the  matter  complained  of  was  for  the  public 
benefit ;  provided  always  that  the  protection  intended  to  be  aiforded 
by  this  section  shall  not  be  available  as  a  defence  in  any  proceed- 
ing, if  the  plaintiff  or  prosecutor  can  show  that  the  defendant 
had  refused  to  insert,  in  the  newspaper  in  which  the  report  con- 
taining the  matter  complained  of  appeared,  a  reasonable  letter  or 
statement  of  explanation  or  contradiction  by  or  on  behalf  of  such 
plaintiff  or  prosecutor." 

Hence,  in  order  to  bring  himself  within  the  protection  afforded 
by  this  enactment,  the  defendant  had  to  prove — 
(i.)  That  the  meeting  was  a  public  meeting, 
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(ii.)  Lawfully  convened 
(iii.)  For  a  lawful  purpose, 
(iv.)  And  open  to  the  public ; 
(V.)  That  the  report  was  fair  and  accurate 
(vi.)  And  published  without  malice, 
(vii.)  And  that  the  publication  of  the  matter  complained  of  was 

for  the  public  benefit ; 
(viii.)  And,  after  proving  all  these  facts,  the  defendant  lost  his 
privilege,  if  the  plaintiff  or  prosecutor  could  show  that 
the  defendant  had  refused,  when  asked,  to  insert  a 
reasonable  letter  of  explanation  or  contradiction. 
It  was  the  seventh  proviso,  that  the  publication  of  the  matter 
complained  of  must  be  for  the  public  benefit,  which  rendered  this 
provision  practically  nugatory.  It  was  not  enough  for  the  defendant 
to  prove  that  the  meeting  was  of  such  a  kind  that  its  proceedings 
ought  to  be  reported ;  the  defendant  had  to  satisfy  the  jury  that  it 
was  for  the  public  benefit  that  the  libellous  words  complained  of 
should  have  appeared  in  that  report.  If  the  jury  thought  that  the 
report  would  have  been  as  beneficial  to  the  public  without  the 
libellous  words  as  with  them,  all  privilege  was  lost.  The  Manchester 
Courier  was  again  to  the  fore.  It  reported  a  speech  made  at  a 
public  election  meeting  held  at  Manchester  in  October,  1885,  in  the 
course  of  which  a  speaker  made  a  most  serious  charge  against  a 
Manchester  gentleman  who  was  then  a  candidate,  not  for  any 
division  of  Manchester,  but  for  a  constituency  200  miles  away. 
The  editor,  in  spite  of  the  decision  in  Purcell  v.  Sowler,  allowed  & 
full  report  of  this  speech  to  appear  the  next  morning,  though  the 
gentleman  libelled  was  not  present  at  the  meeting,  and  had  had  no 
notice  of  the  attack  that  was  going  to  be  made  against  him.  The 
Court  held,  on  December  11th,  1886,  that  the  defendant  could 
claim  no  privilege,  unless  the  jury  found  as  a  fact  that  it  was  for 
the  public  benefit  that  the  actual  libel  complained  of  should  be 
published  broadcast.  {Pankhurst  v.  Sowler,  (1886)  8  Times  L.  B^ 
198.) 

This  decision  gave  great  dissatisfaction  to  the  Press ;  for  it  again 
asserted  the  principle  that  it  was  absolutely  necessary  for  the  editor 
to  edit  a  report  of  a  public  meeting  just  as  he  would  a  letter  from  a 
private  correspondent.  It  made  it  clear  that  the  editor  must  not 
rely  on  the  known  accuracy  of  his  reporter ;  he  must  read  through 
the  report  and  exercise  his  discretion  as  before.  For  it  clearly  ia 
not  for  the  public  benefit  that  every  word  uttered  at  every  public 
meeting  should  be  printed  and  widely  disseminated.    For  instance,. 
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if  anything  seditioas,  blasphemous,  or  obscene  be  uttered  there,  that 
must  be  omitted  from  the  report.  Similarly,  if  anything  defamatory 
be  said  of  a  private  citizen,  not  a  public  man,  the  passage  must  be 
excised  from  the  report  before  publication.  So,  too,  if  an  unfair 
attack  be  made  on  a  public  man.  And  the  editor  must  decide  for 
himself,  before  going  to  press,  whether  any  such  attack  is  fair  or 
unfair. 

This,  no  doubt,  imposes  on  the  editor  an  arduous  task,  and 
subjects  the  proprietor  of  the  paper  to  serious  risk.  So  Mr.  Sowler 
and  his  friends  again  approached  the  legislature.  On  February  10th, 
1888,  Sir  Algernon  Borthwick,  the  Chairman  of  the  Newspaper 
Press  Fund,  (now  Lord  Glenesk,)  brought  in  a  Bill  in  the  House 
of  Commons,  which  was  backed  by  Sir  Albert  RoUit,  Mr.  Lawson, 
Mr.  Jennings,  Dr.  Cameron,  Mr.  John  Morley,  and  Mr.  E.  Dwyer 
W.  Gray.  This  Bill  was  very  thoroughly  discussed  in  both  Houses 
of  Parliament,  and  also  in  the  columns  of  the  Times,  and  very 
important  amendments  and  additions  were  made ;  till  in  the  end  it 
became  a  Bill  materially  different  from  that  introduced  by  its  pro- 
moters ;  still  it  is  a  valuable  and  workable  measure.  In  the  form 
in  which  it  ultimately  became  law,  it  will  be  found  in  the  next 
Appendix  (pp.  790 — 798).  It  will,  I  think,  be  convenient  to  set  out 
here  the  Bill  as  originally  introduced  : — 

A  BILL  TO  AMEND  THE  LAW  OF  LIBEL. 

Whereas  it  is  expedient  to  amend  the  law  of  libel : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  In  the  construction  of  this  Act  the  word  "  newspaper ''  shall  have  the. same 
meaning  as  in  the  Newspaper  Libel  and  Registration  Act,  1881. 

2.  Section  two  of  the  Newspaper  Libel  and  Begistration  Act,  1881,  is  hereby 
repealed. 

3.  A  fair  and  accurate  report  published  in  any  newspaper  of  proceedings  of 
and  in  any  Court  exerdsing  judicial  authority  shall  be  absolutely  privileged. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meeting,  or  of  any  meeting  of  a  vestry,  town  council,  school  board, 
board  of  guardians,  board  or  local  authority  formed  or  constituted  under  the 
provisions  of  the  Public  Health  Act,  1875,  or  of  any  Act  amending  the  same,  or 
of  any  committee  appointed  by  any  of  the  above-mentioned  bodies,  or  of  any 
meeting  of  any  commissioners  authorised  to  act  by  letters  patent,  Act  of  Parlia- 
ment, warrant  imder  the  Eoyal  Sign  Manual,  or  other  lawful  warrant  or 
authority,  select  committees  of  either  House  of  Parliament,  justices  of  the  peace 
in  quarter  sessions  assembled  for  administrative  or  deliberative  purposes,  or  of 
any  other  duly  and  legally  constituted  body  or  persons  acting  in  a  public  capacity 
and  for  public  purposes,  and  the  publication  by  any  newspaper  of  any  notice  or 
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report  issued  for  the  informatioii  of  the  public  by  or  hj  order  of  any  Goyem- 
ment  office  or  department,  officer  of  state,  commissioner  of  police  or  chief 
constable,  or  by  any  of  the  bodies  or  authorities  hereinbefore  mentioned,  or  of 
any  other  matter  of  public  interest  which  is  a  fair  subject  of  newspaper  report, 
shall  be  privileged,  unless  it  shall  be  proved  by  the  plaintiff  or  prosecutor,  as 
the  case  may  be,  that  such  report  or  publication  was  published  or  made  with 
actual  malice.  Provided  always,  that  the  protection  intended  to  be  afforded  by 
this  section  shall  not  be  available  as  a  defence  in  any  proceedings  if  the  plaintiff 
or  prosecutor  can  show  that  the  defendant  has  been  requested  by  such  plaintiff 
or  prosecutor,  or  by  some  other  person  acting  on  his  behalf  or  by  his  authority, 
to  insert  in  the  newspaper  in  which  the  report  or  other  publication  complained 
of  appeared  a  reasonable  letter  or  statement  by  way  of  contradiction  or  explana- 
tion of  such  report  or  other  publication,  and  has  refused  or  neglected  to  insert 
the  same:  Provided,  further,  that  nothing  in  this  section  contained  shall  be 
deemed  or  construed  to  limit  or  abridge  any  privilege  now  by  law  existing. 

5.  In  an  action  for  a  libel  contained  in  any  newspaper  it  shall  be  lawful  for 
the  defendant  to  raise  by  his  defence  a  plea  under  the  second  section  of  the 
Act  of  the  session  of  the  sixth  and  seventh  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-six,  intituled  *'  An  Act  to  amend  the  Law  respecting- 
Defamatory  Words  and  Libel,"  without  making  any  payment  into  Court,  and 
where  such  a  plea  has  been  raised  (either  with  or  without  payment  into  Court), 
if  it  shall  appear  at  the  trial  that  such  libel  was  published  without  actual  malice 
and  without  gross  negligence,  and  that  the  defendant  has  inserted  an  apology, 
as  by  the  said  Act  provided,  the  plaintiff  shall  not  be  entitled  to  recover  any 
damages  except  such  special  damages  as  he  can  prove  that  he  has  sustained  by 
the  publication  of  such  libel. 

Section  two  of  the  Act  of  the  session  of  the  eighth  and  ninth  years  of  the  reign 
of  her  present  Majesty,  chapter  seventy-five,  intituled  *' An  Act  to  amend  an 
Act  passed  in  the  Session  of  Parliament  held  in  the  sixth  and  seventh  yean  of 
the  reign  of  her  present  Majesty,  intituled  '  An  Act  to  amend  the  Laws  respect- 
ing Defamatory  Words  and  Libel,' "  is  hereby  repealed. 

6.  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper,  the  de- 
fendant shall  be  at  liberty  to  give  in  evidence,  in  mitigation  of  damages,  that 
the  plaintiff  has  already  recovered  (or  has  brought  actions  for)  damages  or  has 
received  or  agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
same  purport  or  effect  as  the  libel  for  which  such  action  has  been  brought. 

7.  In  any  action  for  libel,  if  the  defendant  can  show  by  affidavit  or  other 
evidence  to  the  satisfaction  of  a  judge  of  the  division  of  the  High  Court  of 
Justice  in  which  such  action  is  brought,  that  the  plaintiff  has  been  adjudicated 
bankrupt,  or  has  no  visible  means  of  paying  the  costs  of  the  defendant  should 
not  a  verdict  be  found  for  the  plaintiff,  the  judge,  unless  just  cause  to  the  con- 
trary be  shown,  shall  make  an  order  that  the  plaintiff  shall,  within  a  time  therein 
mentioned,  give  full  security  for  the  defendant's  costs  to  the  satisfaction  of  one 
of  the  masters  of  such  Court,  and  that  until  such  security  be  given  all  proceed- 
ings in  the  action  shall  be  stayed. 

8.  No  person  shall  be  f  oimd  guilty  upon  the  trial  of  any  indictment  or  informa- 
tion for  the  publication  of  a  libel  unless  it  be  proved  by  affirmative  evidence 
on  behalf  of  the  prosecution  that  such  person  was  party  or  privy  to  the  publica- 
tion of  the  libel  charged  in  such  indictment  or  information. 
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9.  Every  person  charged  with  the  offence  of  libel  before  any  Court  of  criminal 
jurisdiction,  and  the  husband  or  wife  of  the  person  so  charged,  shall  be  competent,, 
but  not  compellable,  witnesses  on  every  hearing  at  every  stage  of  such  charge. 

10.  This  Act  shall  not  apply  to  Scotland. 

11.  This  Act  may  be  cited  as  **  The  Law  of  Libel  Amendment  Act,  1888." 

If  this  Bill  be  compared  with  the  Act  (post,  p.  790),  it  will  be 
seen  at  once  that  three  claases  contained  in  it  never  became  law. 

Clause  5  was  thrown  out  on  the  third  reading  in  the  House  of 
Commons,  and  Lord  Campbell's  Act  thus  remains  law.  It  could 
hardly  be  supposed  that  the  House  would  consent  in  any  case  to 
limit  the  damages  which  a  jury  might  award  to  such  special  damage 
as  the  plaintiff  could  prove.  It  is  very  difficult  to  prove  special 
damage,  even  where  it  is  clear  that  the  plaintiff's  reputation  has 
been  seriously  impaired.  A  married  woman,  as  a  rule,  cannot  suffer 
any  special  damage,  unless  she  is  employed  in  some  situation.  A 
gentleman  of  independent  means  can  very  rarely  sustain  any  special 
damage  in  the  legal  meaning  of  that  term.  Hence  the  clause  wa& 
rightly  rejected. 

Clause  7,  enabling  the  defendant  in  certain  cases  to  obtain 
security  for  costs  from  a  plaintiff,  was  thrown  out  in  Committee ; 
it  introduced  a  new  and  dangerous  precedent ;  and  the  necessity  of 
the  case  was  already  met  by  section  10  of  the  County  Courts  Act 
of  1867,  which  has  now  been  re-enacted  by  section  66  of  the  County 
Courts  Act  of  1888. 

Clause  8  passed  the  House  of  Commons,  after  considerable  amend- 
ment, and  reached  the  House  of  Lords  in  the  following  form :  *^  No* 
person  shall  be  found  guilty  upon  the  trial  of  any  indictment  or 
information  for  the  publication  of  a  libel,  if  it  be  proved  on  behalf 
of  the  defence  that  such  person  was  not  party  or  privy  to  the 
publication  of  the  libel  charged  in  such  indictment  or  information^ 
and  that  the  said  publication  did  not  arise  from  want  of  due  care  or 
caution  on  his  part."  In  Committee  in  the  House  of  Lords  this, 
clause  was  withdrawn  by  Lord  Monkswell,  who  had  charge  of  the 
Bill,  in  deference  to  the  late  Lord  Coleridge,  who  pointed  out  that 
the  section,  as  amended,  closely  resembled  section  7  of  Lord  Camp- 
bell's Act,  and  that  it  was  undesirable  to  have  two  provisions  to  the 
same  effect  expressed  in  different  words  in  two  different  statutes. 

On  the  other  hand,  the  Act  contains  three  sections  which  were 
not  in  the  original  Bill. 

The  present  section  5,  which  allows  actions  against  different 
defendants  for  the  same  libel  to  be  consolidated,  was  inserted  in  the 
House  of  Commons.     There  had  recently  been  two  cases  in  which 
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an  error  made  by  one  newspaper  was  copied  into  many  others,  and 
the  plaintiff  sued  each  paper  separately  and  recovered  large  amounts ; 
thus  making  a  living  out  of  the  injury  to  his  reputation.  (See 
Tucker  v.  LawBon,  (1886)  2  Times  L.  R.  598 ;  and  CoUedge  v.  Pike, 
(1886)  56  L.  T.  124 ;  8  Times  L.  -B.  126.)  In  the  latter  case,  the 
Court  held  that  as  the  publications  were  distinct,  and  the  liabilities 
of  the  various  defendants  different,  the  actions  could  not  be 
consolidated.  (See  ante,  p.  576.)  Hence  the  necessity  for  this 
section. 

Section  7  deals  with  prosecutions  for  obscene  libels.  It  dispenses 
with  the  necessity  for  setting  out  the  obscene  passages  verbatim 
in  the  indictment.  This  section  was  introduced  and  carried  by 
Mr.  Samuel  Smith  on  the  third  reading  of  the  Bill  in  the  House  of 
Commons.  It  overrules  the  decision  in  Bradlaugh  and  Besant  v. 
The  Queen,  (1878)  8  Q.  B.  D.  607  ;  48  L.  J.  M.  C.  5 ;  26  W.  R.  410 ; 
38  L.  T.  118 ;  14  Cox,  C.  C.  68.  It  is  unfortunate  that  this  beneficial 
provision  was  not  extended  so  as  to  apply  to  blasphemous  as  well  as 
to  obscene  libels. 

Section  8,  which  substitutes  the  order  of  a  judge  at  chambers  for 
the^^  of  the  Public  Prosecutor  required  by  section  8  of  the  Act  of 
1881,  was  introduced  in  the  House  of  Lords  by  the  late  Lord 
Coleridge,  L.C.J.  It  is  found  in  practice  more  difficult  to  obtain 
an  order  from  a  judge  at  chambers  under  this  section  than  it  was  in 
former  days  to  obtain  the  Jiat  of  the  Public  Prosecutor ;  a  result 
which  Lord  Coleridge  probably  contemplated.  There  is,  however, 
one  curious  result  from  this  provision.  If  criminal  proceedings  be 
taken  for  a  libel  contained  in  a  newspaper,  the  case  must  now  be 
gone  into/ou7-  times — once,  by  the  judge  at  chambers;  next,  before 
the  magistrate,  where  evidence  on  both  sides  will  probably  be  taken 
(see  sections  4  and  6  of  the  Act  of  1881) ;  then  before  the  grand 
jury;  and,  lastly,  in  open  Court,  before  the  petty  jury.  Would  it 
not  have  been  simpler  and  better  to  have  abolished  the  remedy  by 
indictment  altogether,  leaving  the  person  defamed  his  civil  remedy 
only,  except  in  those  cases  where  the  libel  is  of  so  serious  a 
character  as  to  call  for  a  criminal  information  ? 

The  Bill,  as  I  have  already  said,  was  carefully  and  thoroughly 
discussed  in  both  Houses.  One  of  the  earliest  amendments  made 
in  the  Commons  was  the  omission  of  the  word  "  absolutely  *'  in 
section  8.  Reports  of  judicial  proceedings  are  privileged  at  common 
law ;  but  such  privilege  is  destroyed  by  proof  of  actual  malice.  If, 
for  instance,  one  of  the  parties  to  the  action  or  his  solicitor  sent 
such   report  to  the  papers,   the  party  or  his  solicitor  {not  the 
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newspaper)  would  be  liable  to  pay  damages,  if  the  jury  thought  this 
was  done  maliciously.  (Stevens  v.  Sampson^  (1879)  5  Ex.  D.  53.)  So 
again,  if  a  newspaper  published  every  day  during  an  election  a  fair 
and  accurate  report  of  a  trial  that  had  taken  place,  say  ten  years 
ago,  in  which  one  of  the  candidates  cut  a  disgraceful  figure,  here, 
too,  it  would  be  open  to  the  jury  to  find  malice,  and  in  that  case  the 
proprietor  would  have  to  pay  damages.  But  it  is  very  seldom  that 
the  proprietor  or  editor  of  any  newspaper  acts  maliciously,  and  when 
he  does,  it  is  right  that  he  should  pay  damages  to  the  person  whom 
he  has  defamed.  Hence  there  was  no  sufficient  reason  for  creating 
any  absolute  privilege.  But  the  battle  raged  chiefly  over  section  4, 
which  relates  to  reports  of  public  meetings. 

In  the  House  of  Commons  some  of  the  safeguards  formerly  pro- 
vided by  the  Act  of  1881  were  again  inserted  in  this  clause,  e.^., 
that  the  meeting  must  be  '^  lawfully  convened  and  held  for  a  lawful 
purpose."    How  the  editor  reading  the  report  of  a  meeting  is  to 
know  who  convened  it  and  whether  they  convened  it  lawfully,  I  do 
not  know  !    Again  the  Committee  of  the  Commons  added  a  proviso 
that  nothing  in  the  section  should  ''  protect  the  publication  of  any 
matter  not  of  public  interest  and  the  publication  of  which  is  not 
for  the  public  benefit,  thus  restoring  the  law  as  laid  down  in  the 
cases  of  Purcell  v.  Sowler  and  Pankhurst  v.  Sowler,  cited  above. 
But  the  Lords  abridged  the  proviso,  omitting  the  words  ''  lawfully 
convened,"  and  introduced  a  new  phrase  into  the  law  of  libel,  **  any 
matter  of  public  concern,"  instead  of  the  time-honoured  phrase, ''  a 
matter  of  public  interest."   When  the  Bill  returned  to  the  Commons, 
Mr.  Eelly  succeeded  in  adding  the  words,  "  and  the  publication  of 
which  is  not  for  the  public  benefit,"  after  the  words  '^  of  public 
concern."    A  point  of  law  has  been  raised  as  to  the  exact  meaning 
of  this  proviso  :  some  lawyers  contending  that  the  '^  and  "  must  be 
taken  to  mean  "or."    But  the  section  as  it  stands  is  clear  and 
sensible,  and  affords  a  satisfactory  solution  of  the  difficulty  which 
it  was  framed  to  meet.    It  is  unquestionably  an  extension  of  the 
privileges  afforded  by  the  former  Act.    It  removes  the  doubts 
attendant  on  the  phrase  "  a  public  meeting  and  open  to  the  public ;  " 
it  embraces  the  publication  of  police  notices  and  other  official 
announcements ;  but  it  still  leaves  it  the  duty  of  the  editor  to  edit 
all  reports  of  public  meetings  and  excise  all  matter  that  is  '^  not 
of  public  concern  and  the  publication  of  which  is  not  for  the  public 
benefit."    And  he  must  remember  that  while  there  are  many  matters 
which  concern  the  public  in  which  they  take  no  interest,  they  take 
great  interest  in  many  other  matters  with  which  they  have  no  concern. 

o.L.s.  3  D 
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On  the  third  reading  of  the  Bill  in  the  Hoase  of  Lords,  the 
Marquis  of  Waterford  proposed  and  carried  a  provision  which 
might  have  been  of  great  practical  importance,  providing  that  the 
man  who  utters  defamatory  words  at  a  public  meeting  which  are 
consequently  reported  in  a  newspaper,  shall  be  held  answerable  for 
their  publication  in  the  paper,  just  as  though  he  had  directed  the 
reporter  so  to  print  and  publish  them.  The  clause  as  introduced  by 
the  noble  Marquis  was  as  follows  :  *'  Where  any  person  makes  a 
speech  to  a  meeting,  and  a  report  containing  libellous  words,  pur- 
porting to  be  a  report  of  such  speech,  is  published  in  any  news- 
paper, then  on  proof  that  the  words  so  published,  or  words  of  like 
import,  were  uttered  by  the  person  making  such  speech,  that  person 
shall,  in  the  event  of  any  civil  proceedings  being  instituted  against 
him  for  libel  in  respect  of  such  words,  be  deemed  for  the  purposes 
of  such  proceedings  to  have  himself  written  and  published  the 
libellous  words  attributed  to  him  in  such  report,  or  words  of  like 
import.  The  repor*  so  published  shall  be  prim^/ocic  evidence  of 
the  words  therein  attributed  to  the  speaker  having  been  spoken,  but 
it  shall  be  competent  to  him  to  prove  any  inaccuracy  in  the  report 
of  any  matter  explaining  the  words  attributed  to  him.  Such  pro- 
ceedings, if  taken,  shall  be  in  substitution  for,  and  not  in  addition 
to,  any  proceedings,  whether  civil  or  criminal,  that  may  be 
instituted  against  him."  The  Marquis  of  Salisbury  moved  to  insert 
the  following  proviso  :  "  Provided  also,  that  no  proceeding  under 
the  section  shall  be  taken  more  than  two  months  after  the  words 
were  uttered,"  which  was  agreed  to ;  and  Lord  Monkswell  then  moved 
the  following  addition :  ''  Provided  also  that  the  speaker  shall  be 
entitled  to  any  defence  of  privilege  arising  from  the  occasion  on  which 
the  words  were  spoken  which  he  would  have  had  in  case  the  spoken 
words  had  been  of  themselves  actionable,"  which  was  also  carried. 
But  in  the  end  the  House  of  Commons  (which  contains  so  many 
speakers  whose  words  are  always  reported)  rejected  the  whole 
section.  It  was  no  doubt  intended  as  a  corollary  to  section  4,  which 
renders  the  newspaper  report  privileged  in  certain  circumstances. 
It  is  right  that  the  speaker  who  first  utters  the  words  complained  of 
should  be  held  responsible  for  all  damages  which  are  the  natural 
and  probable  consequences  of  his  act ;  but  I  think  the  section  should 
have  been  limited  to  cases  where  the  speaker  either  knew  or  ought 
to  have  known  that  reporters  were  present,  and  would  take  down 
his  words* 

Four  clauses  of  the  Bill  passed  through  both  Houses  without  any 
amendments — the  two  formal  sections  1  and  2,  and  sections  6  and  9, 
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which  are  both  of  obvious  value.  Section  9  allows  the  defendant 
and  his  wife  to  give  evidence  in  prosecutions  for  libel.  Section  6 
enables  the  defendant  to  prove  at  the  trial  of  a  civil  action  that  the 
plaintiff  has  already  recovered  damages  or  brought  actions  for  sub- 
stantially the  same  libel — a  fact  which  always  tends  to  mitigate  the 
damages.  Under  the  law  as  it  previously  existed,  the  defendant 
could  cross-examine  the  plaintiff  if  he  went  into  the  box  about  other 
actions ;  but  he  was  bound  by  plaintiff's  answer,  and  could  not  call 
any  evidence  to  contradict  it,  as  such  evidence  would  have  been 
irrelevant  to  any  issue  in  the  case.  For  the  same  reason  inter- 
rogatories as  to  such  other  actions  were  disallowed  in  Tucker  v. 
Lawaon,  (1886)  2  Times  L.  B.  598.  But  that  decision  is  now  no 
longer  law,  so  far  as  newspapers  are  concerned.  It  is,  in  my 
opinion,  a  great  pity  that  the  beneficial  provisions  of  section  6 
should  be  limited  to  libels  contained  in  a  newspaper.  Precisely  the 
same  considerations  apply  to  booksellers  and  circulating  libraries, 
and  they  ought  to  be  protected  in  the  same  way.  Instances  have 
occurred  in  which  a  plaintiff  has  recovered  heavy  damages,  first  from 
the  publishers  of  a  book,  then  from  Messrs.  Mudie  and  Messrs. 
Smith  &  Son,  and  has  then  proceeded  to  attack  various  small  book- 
sellers up  and  down  the  country,  who  had  sold  some  two  or  three 
copies  in  the  ordinary  way  of  their  business  without  the  least 
suspicion  that  the  book  contained  a  word  libelling  any  one.  I 
should  like  to  see  the  words  *'  contained  in  a  newspaper  "  struck  out 
of  this  section  ;  so  that,  like  sections  5  and  9,  it  might  apply  to  all 
libels. 

But,  in  spite  of  the  trifling  defects  which  I  have  thus  ventured  to 
point  out,  there  is  no  doubt  that  the  Law  of  Libel  Amendment  Act, 
1888,  is  a  useful  and  practical  measure,  for  which  its  framer,  Lord 
Glenesk,  deserves  the  thanks  of  all  journalists  and  the  congratula- 
tions of  the  public. 
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1. 

MR.  FOX'S  LIBEL  ACT.* 

82  Geo.  III.  c.  60. 

An  Act  to  remove  Doubts  respecting   tJie  Functions  of  Juries  in 
Cases  of  lAbel.  [a.  d.  1792.] 

Whebeas  doubts  have  arisen  whether  on  the  trial  of  an  indict- 
ment or  information  for  the  making  or  publishing  any  libel,  where 
an  issue  or  issues  are  joined  between  the  king  and  the  defendant  or 
defendants,  on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the 
jury  impanelled  to  try  the  same  to  give  their  verdict  upon  the  whole 
matter  in  issue  :  Be  it  therefore  declared  and  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

*This  Act  is  '*  only  declaratory  of  the  common  law."  Per  Brett,  L  J., 
5  C«  P.  D.  at  p.  539 ;  see  ante,  p.  575. 
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lords  spiritual  and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  on  every 
such  trial  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict 
of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  information,  and  shall  not  be  required  or  directed  by 
the  Court  or  judge  before  whom  such  indictment  or  information 
shall  be  tried  to  find  the  defendant  or  defendants  guilty  merely  on 
the  proof  of  the  publication  by  such  defendant  or  defendants  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in 
such  indictment  or  information. 

2.  Provided  always,  that  on  every  such  trial  the  Court  or  judge 
before  whom  such  indictment  or  information  shall  be  tried  shall, 
according  to  their  or  his  direction,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  King  and  the 
defendant  or  defendants,  in  like  manner  as  in  other  criminal  cases. 

8.  Provided  also,  that  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  to  prevent  the  jury  from  finding  a  special 
verdict,  in  their  discretion,  as  in  other  criminal  cases. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the  defendant  or 
defendants  guilty  it  shall  and  may  be  lawful  for  the  said  defendant 
or  defendants  to  move  in  arrest  of  judgment,  on  such  ground  and  in 
such  manner  as  by  law  he  or  they  might  have  done  before  the 
passing  of  this  Act,  anything  herein  contained  to  the  contrary 
notwithstanding. 

See  ante,  pp.  105,  575,  680. 


2. 

3  &  4  Vict.  c.  9. 


An  Act  to  give   summary  Protection  to  Persons   employed  in  the 
Publication  of  Parliamentary  Papers.  [l^th  April,  1840.] 

Whbbbas  it  is  essential  to  the  due  and  effectual  exercise  and 
discharge  of  the  functions  and  duties  of  Parliament,  and  to  the 
promotion  of  wise  legislation,  that  no  obstructions  or  impediments 
should  exist  to  the  publication  of  such  of  the  reports,  papers,  votes, 
or  proceedings  of  either  House  of  Parliament  as  such  House  of 
Parliament  may  deem  fit  or  necessary  to  be  published :  And 
whereas  objections  or  impediments  to  such  publication  have 
arisen,  and  hereafter  may  arise,  by  means  of  civil  or  criminal 
proceedings  being  taken  against  persons  employed  by  or  acting 
under  the  authority  of  the  Houses  of  Parliament,  or  one  of  them, 
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in  the  publication  of  such  reports,  papers,  votes,  or  proceedings ;  by 
reason  and  for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afforded  to  all  persons  acting  under  the 
authority  aforesaid,  and  that  all  such  civil  or  criminal  proceedings 
should  be  summarily  put  an  end  to  and  determined  in  manner 
herein-after  mentioned:  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  it  shall  and 
may  be  lawful  for  any  person  or  persons  who  now  is  or  are,  or  here- 
after shall  be,  a  defendant  or  defendants  in  any  civil  or  criminal 
proceeding  commenced  or  prosecuted  in  any  manner  soever,  for  or 
on  account  or  in  respect  of  the  publication  of  any  such  report, 
paper,  votes,  or  proceedings  by  such  person  or  persons,  or  by  his, 
her,  or  their  servant  or  servants,  by  or  under  the  authority  of  either 
House  of  Parliament,  to  bring  before  the  Court  in  which  such  pro- 
ceeding shall  have  been  or  shall  be  so  commenced  or  prosecuted,  or 
before  any  judge  of  the  same  (if  one  of  the  superior  Courts  at 
Westminster),  first  giving  twenty-four  hours  notice  of  his  intention 
so  to  do  to  the  prosecutor  or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hand  of  the  Lord  High  Chancellor  of  Great  Britain,  or  the 
Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker  of  the  House  of 
Lords,  for  the  time  being,  or  of  the  Clerk  of  the  Parliaments,  or  of 
the  Speaker  of  the  House  of  Commons,  or  of  the  Clerk  of  the  same 
House,  stating  that  the  report,  paper,  votes,  or  proceedings,  as  the 
case  may  be,  in  respect  whereof  such  civil  or  criminal  proceeding 
shall  have  been  commenced  or  prosecuted,  was  published  by  such 
person  or  persons,  or  by  his,  her,  or  their  servant  or  servants,  by 
order  or  under  the  authority  of  the  House  of  Lords  or  of  the  House 
of  Commons,  as  the  case  may  be,  together  with  an  affidavit  verifying 
such  certificate ;  and  such  Court  or  judge  shall  thereupon  immedi- 
ately stay  such  civil  or  criminal  proceeding,  and  the  same,  and 
every  writ  or  process  issued  therein,  shall  be  and  shall  be  deemed 
and  taken  to  be  finally  put  an  end  to,  determined,  and  superseded 
by  virtue  of  this  Act. 

2.  And  be  it  enacted,  that  in  case  of  any  civil  or  criminal  pro- 
ceeding hereafter  to  be  commenced  or  prosecuted  for  or  on  account 
or  in  respect  of  the  publication  of  any  copy  of  such  report,  paper, 
votes,  or  proceedings,  it  shall  be  lawful  for  the  defendant  or  defen- 
dants at  any  stage  of  the  proceedings  to  lay  before  the  Court  or 
judge  such  report,  paper,  votes,  or  proceedings,  and  such  copy, 
with  an  affidavit  verifying  such  report,  paper,  votes,  or  proceedings. 
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and  the  correctness  of  such  copy,  and  the  Court  or  judge  shall 
immediately  stay  such  civil  or  criminal  proceeding,  and  the  same, 
and  every  writ  or  process  issued  therein,  shall  be  and  shall  be 
deemed  and  taken  to  be  fiinally  put  an  end  to,  determined,  and 
superseded  by  virtue  of  this  Act. 

8.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  civil  or 
criminal  proceeding  to  be  commenced  or  prosecuted  for  printing 
any  extract  from  or  abstract  of  such  report,  paper,  votes,  or 
proceedings,  to  give  in  evidence  under  the  general  issue  such 
rep6rt,  paper,  votes,  or  proceedings,  and  to  show  that  such  extract 
or  abstract  was  published  bond  fde,  and  without  malice ;  and  if 
such  shall  be  the  opinion  of  the  jury,  a  verdict  of  not  guilty 
shall  be  entered  for  the  defendant  or  defendants. 

4.  Provided  always,  and  it  is  hereby  expressly  declared  and 
enacted,  that  nothing  herein  contained  shall  be  deemed  or  taken, 
or  held  or  construed,  directly  or  indirectly,  by  implication  or 
otherwise,  to  affect  the  privileges  of  Parliament  in  any  manner 
whatsoever. 

3. 

LOED   CAMPBELL'S  LIBEL  ACT. 

6  &  7  Vict.  c.  96. 

An    Act    to   amend    the    Law    reapevting    Defamatory    Words   and 
Libel.  \2Ath  August^  1848.] 

In  any  action  for  defamation  it  shall  be  lawful  for  the  defendant 
(after  notice  in  writing  of  his  intention  so  to  do,  duly  given  to  the 
plaintiff  at  the  time  of  filing  or  delivering  the  plea  in  such  action)  to 
give  in  evidence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  apology  to  the  plaintiff  for  such  defamation  before  the  commence- 
ment of  the  action,  or  as  soon  afterwards  as  he  had  an  opportunity  of 
doing  so,  in  case  the  action  shall  have  been  commenced  before 
there  was  an  opportunity  of  making  or  offering  such  apology. 

See  ante,  pp.  378,  596,  734. 

2.  In  an  action  for  a  libel  contained  in  any  public  newspaper  or 
other  periodical  publication  it  shall  be  competent  to  the  defendant  to 
plead  that  such  libel  was  inserted  in  such  newspaper  or  other 
periodical  publication  without  actual  malice,  and  without  gross  negli- 
gence, and  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such  newspaper  or 
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other  periodical  publication  a  full  apology  for  the  said  libel,  or,  if  the 
newspaper  or  periodical  publication  in  which  the  said  libel  appeared 
should  be  ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff  in  such  action,  and  that 
every  such  defendant  shall,  upon  filing  such  plea,  he  at  liberty  to 
pay  into  Court  a  sum  of  money  by  way  of  amends  for  the  injury 
sustained  by  the  publication  of  such  libel,  and  such  payment  into 
Court  shaU  be  of  the  same  effect  and  be  available  in  the  same 
manner  and  to  the  same  extent,  and  be  subject  to  the  same  rules 
and  regulations  as  to  payment  of  costs  and  the  form  of  pleading, 
except  so  far  as  regards  the  pleading  of  the  additional  facts  herein- 
before  required  to  be  pleaded  by  such  defendant,  as  if  actions  for 
libel  had  not  been  excepted  from  the  personal  actions  in  which  it  is 
lawful  to  pay  money  into  Court  under  an  Act  passed  in  the  session 
of  Parliament  held  in  the  fourth  year  of  his  late  Majesty,  intituled 
*^  An  Act  for  the  further  amendment  of  ilie  law,  and  the  better 
advancement  of  justice,''*  and  that  to  such  plea  to  such  action  it  shall 
be  competent  to  the  plaintiff  to  reply  generally  denying  the  whole  of 
such  plea. 

See  ante,  pp.  379,  595,  598,  646,  734. 

8.  If  any  person  shall  publish  or  threaten  to  publish  any  libel 
upon  any  other  person,  or  shall  directly  or  indirectly  threat-en  to 
print  or  publish  or  shall  directly  or  indirectly  propose  to  abstain 
from  printing  or  publishing,  or  shall  directly  or  indirectly  offer  to 
prevent  the  printing  or  publishing,  of  any  matter  or  thing  touching 
any  other  person,  with  intent  to  extort  any  money  or  security  for 
money,  or  any  valuable  thing  from  such  or  any  other  person,  or 
with  intent  to  induce  any  person  to  confer  or  procure  for  any 
person  any  appointment  or  office  of  profit  or  trust,  every  such 
offender,  on  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  three  years:  Provided 
always,  that  nothing  herein  contained  shall  in  any  manner  alter  or 
affect  any  law  now  in  force  in  respect  of  the  sending  or  delivery  of 
threatening  letters  or  writings. 

See  ante,  p.  430. 

4.  If  any  person  shall  maliciously  publish  any  defamatory  libel, 
knowing  the  same  to  be  false,  every  such  person,  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house 

"^  As  to  the  words  in  italics  see  note  on  p.  778  and  antey  p.  595. 
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of  correction  for  any  term  not  exceeding  two  years,  and  to  pay  such 
fine  as  the  Court  shall  award. 

See  ante,  pp.  431,  665,  677,  753. 

5.  If  any  person  shall  maliciously  publish  any  defamatory  libel, 
every  such  person,  being  convicted  thereof,  shall  be  liable  to  fine  or 
imprisonment,  or  both,  as  the  Court  may  award,  such  imprisonment 
not  to  exceed  the  term  of  one  year. 

See  antey  pp.  431,  445,  753. 

6.  On  the  trial  of  any  indictment  or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such  plea  as  hereinafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  inquired  into,  but 
shall  not  amount  to  a  defence,  unless  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  that  to  entitle 
the  defendant  to  give  evidence  of  the  truth  of  such  matters  charged 
as  a  defence  to  such  indictment  or  information,  it  shall  be  necessary 
for  the  defendant,  in  pleading  to  the  said  indictment  or  information, 
to  allege  the  truth  of  the  said  matters  charged  in  the  manner  now 
required  in  pleading  a  justification  to  an  action  for  defamation,  and 
further  to  allege  that  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published,  and  the  particular  fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the  said  matters  charged 
should  be  published,  to  which  plea  the  prosecutor  shall  be  at  liberty 
to  reply  generally,  denying  the  whole  thereof ;  and  that  if  after  such 
plea  the  defendant  shall  be  convicted  on  such  indictment  or  informa- 
tion, it  shall  be  competent  to  the  Court,  in  pronouncing  sentence,  to 
consider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated 
by  the  said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove 
the  same  :  Provided  always,  that  the  truth  of  the  matters  charged  in 
the  alleged  libel  complained  of  by  such  indictment  or  information 
shall  in  no  case  be  inquired  into  without  such  plea  of  justification : 
Provided  also,  that  in  addition  to  such  plea  it  shall  be  competent  to 
the  defendant  to  plead  a  plea  of  not  guilty :  Provided  also,  that 
nothing  in  this  Act  contained  shcfll  take  away  or  prejudice  any 
defence  under  the  plea  of  not  guilty,  which  it  is  now  competent  to 
the  defendant  to  make  under  such  plea  to  any  action  or  indictment, 
or  information,  for  defamatory  words  or  libel. 

See  ant€y  pp.  444,  415,  672,  685. 

7.  Whensoever,  upon  the  trial  of  any  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
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shall  have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person  by 
his  authority,  it  shall  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent,  or  know- 
ledge, and  that  the  said  publication  did  not  arise  from  want  of  due 
care  or  caution  on  his  part. 

See  ant€y  pp.  440 — 443,  548—550,  679. 

8.  In  the  case  of  any  indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  defamatory  libel,  if  judgment 
shall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover 
from  the  prosecutor  the  costs  sustained  by  the  said  defendant  by 
reason  of  such  indictment  or  information ;  and  that  upon  a  special 
plea  of  justification  to  such  indictment  or  information,  if  the  issue 
be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the 
defendant  the  costs  sustained  by  the  prosecutor  by  reason  of  such 
plea,  such  costs  so  to  be  recovered  by  the  defendant  or  prosecutor 
respectively  to  be  taxed  by  the  proper  officer  of  the  Court  before 
which  the  said  indictment  or  information  is  tried. 

See  ante,  pp.  686,  692. 

9.  Wherever  throughout  this  Act,  in  describing  the  plaintiff  or 
the  defendant,  or  the  party  affected  or  intended  to  be  affected  by 
the  offence,  words  are  used  importing  the  singular  number  or  the 
masculine  gender  only,  yet  they  shall  be  understood  to  include 
several  persons  as  well  as  one  person,  and  females  as  well  as  males, 
unless  when  the  nature  of  the  provision  or  the  context  of  the  Act 
shall  exclude  such  construction. 

10.  .  .  .  nothing  in  this  Act  contained  shall  extend  to  Scotland. 

[N.B. — ^The  words  in  italics  in  section  2  were  repealed  by  the  Civil  Plx>cediire 
Acts  Bepeal  Act,  1879  (42  &  43  Yict  c.  59),  Schedule,  Part  IE.,  as  to  the 
Supreme  Court  of  Judicature  in  England ;  and  generally  throughout  England 
'by  the  46  &  47  Vict.  c.  49,  s.  4.  And  now  they  are  again  repealed  by  the 
55  &  56  Yict.  c.  19,  8.  1.    See  anUy  p.  595.] 
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4. 
8  &  9  Vict.  c.  76. 

An  Actio  amend  an  Act  passed  in  tlie  Session  of  Parliament  lield  in 
the  Sixth  and  Seventh  years  oftJie  Reign  of  her  present  Majesty, 
intituled  *^  An  Act  to  amend  the  Law  respecting  Defamatory 
Words  and  Libeir  [Qlst  July,  18^5.] 

2.  It  shall  not  be  competent  to  any  defendant  in  such  action, 
\vhether  in  England  or  in  Ireland,  to  file  any  such  plea,  without  at 
the  same  time  making  a  payment  of  money  into  Court  by  way  of 
Amends  as  provided  by  the  said  Act,  but  every  such  plea  so  filed 
without  payment  of  money  into  Court  shall  be  deemed  a  nullity, 
and  may  be  treated  as  such  by  the  plaintiff  in  the  action. 

[N.B. — ^The  words  in  italics  in  section  2  were  repealed  by  the  Civil  Pix>cedure 
Acts  Bepeal  Act,  1879  (42  &  43  Yict.  c.  59),  Schedule,  Part  II.  as  to  the  Supreme 
Court  of  Judicature  in  England;  and  generally  throvighout  England  by  the 
46  &  47  Vict  c.  49,  s.  4.  And  now  they  are  again  repealed  by  54  &  55  Vict. 
«.  67,  8.  1.  Section  1  of  this  Act  is  now  wholly  repealed  by  55  &  56  Vict. 
«.  19,  8.  1.] 


6. 

COMMON   LAW   PEOCEDURE    ACT. 

15  &  16  Vict.  c.  76. 

[June  90th,  1852.] 

Section  61.  In  actions  of  libel  and  slander  the  plaintiff  shall  be  at 
liberty  to  aver  that  the  icords  or  matter  complained  of  were  used  in  a 
defamatory  sense,  specifying  such  defamatm^y  sense  toitliout  any  prefa- 
tory averment  to  show  how  such  icords  or  matter  were  used  in  that 
^ense;  and  such  averment  sluM  be  put  in  issue  by  Hie  denial  of  the 
cUeged  libel  or  slander ;  and  wliere  the  toords  or  matter  set  forth, 
with  or  without  the  alleged  meaning,  show  a  cause  of  action,  the 
declaration  shaR  be  sufficient. 

[Eepealed  by  statute  46  &  47  Vict.  c.  49 ;  but  the  rule  established  by  it  stQl 
jremains  in  full  force  (section  5  (fc)).    See  ante,  pp.  Ill,  113,  132,  144,  583.] 
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6. 

20  &  21  Vict.  c.  83. 

An  Act  for  more  effectually  preventing  the  Sale  of  Obscene  Books, 

Pictures,  Prints,  and  othei"  Articles. 

[25th  August,  1857.] 

1.  It  shall  be  lawful  for  any  metropolitan  police  magistrate  or 
other  stipendiary  magistrate,  or  for  any  two  justices  of  the  peaee» 
upon  complaint  made  before  him  or  them  upon  oath  that  the 
complainant  has  reason  to  believe,  and  does  believe,  that  any 
obscene  books,  papers,  writings,  prints,  pictures,  drawings,  or  other 
representations  are  kept  in  any  house,  shop,  room,  or  other  place 
within  the  limits  of  the  jurisdiction  of  any  such  magistrate  or 
justices,  for  the  purpose  of  sale  or  distribution,  exhibition  for 
purposes  of  gain,  lending  upon  hire,  or  being  otherwise  pub- 
lished for  purposes  of  gain,  which  complainant  shall  also  state 
upon  oath  that  one  or  more  articles  of  the  like  character  have  been 
sold,  distributed,  exhibited,  lent,  or  otherwise  published  as  afore- 
said, at  or  in  connexion  with  such  place,  so  as  to  satisfy  such 
magistrate  or  justices  that  the  belief  of  the  said  complainant  is 
well  founded,  and  upon  such  magistrate  or  justices  being  also 
satisfied  that  any  of  such  articles  so  kept  for  any  of  the  purposes 
aforesaid  are  of  such  a  character  and  description  that  the  publica- 
tion of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted 
as  such,  to  give  authority  by  special  warrant  to  any  constable  or 
police  officer  into  such  house,  shop,  room,  or  other  place,  with  such 
assistance  as  may  be  necessary,  to  enter  in  the  daytime,  and,  if 
necessary,  to  use  force,  by  breaking  open  doors  or  otherwise,  and 
to  search  for  and  seize  all  such  books,  papers,  writings,  prints, 
pictures,  drawings,  or  other  representations  as  aforesaid  found  in 
such  house,  shop,  room,  or  other  place,  and  to  carry  all  the  articles 
so  seized  before  the  magistrate  or  justices  issuing  the  said  warrant, 
or  some  other  magistrate  or  justices  exercising  the  same  jurisdiction; 
and  such  magistrate  or  justices  shall  thereupon  issue  a  summons 
calling  upon  the  occupier  of  the  house  or  other  place  which  may 
have  been  so  entered  by  virtue  of  the  said  warrant  to  appear  within 
seven  days  before  such  police  or  stipendiary  magistrate  or  any  two 
justices  in  petty  sessions  for  the  district,  to  show  cause  why  the 
articles  so  seized  should  not  be  destroyed  ;  and  if  such  occupier  or 
some  other  person  claiming  to  be  the  owner  of  the  said  articles 
shall  not  appear  within  the  time  aforesaid,  or  shall  appear,  and 
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such  magistrate  or  justices  shall  be  satisfied  that  such  articles  or 
any  of  them  are  of  the  character  stated  in  the  warrant,  and  that 
such  or  any  of  them  have  been  kept  for  any  of  the  purposes  afore- 
said, it  shall  be  lawful  for  the  said  magistrate  or  justices,  and  he  or 
they  are  hereby  required,  to  order  the  articles  so  seized,  except  such 
of  them  as  he  or  they  may  consider  necessary  to  be  preserved  as 
evidence  in  some  further  proceeding,  to  be  destroyed  at  the  expira- 
tion of  the  time  hereinafter  allowed  for  lodging  an  appeal,  unless 
notice  of  appeal  as  hereinafter  mentioned  be  given,  and  such 
articles  shall  be  in  the  meantime  impounded ;  and  if  such  magis- 
trate or  justices  shall  be  satisfied  that  the  articles  seized  are  not  of 
the  character  stated  in  the  warrant,  or  have  not  been  kept  for  any 
of  the  purposes  aforesaid,  he  or  they  shall  forthwith  direct  them 
to  be  restored  to  the  occupier  of  the  house  or  other  place  in  which 
they  were  seized. 

2.  No  plaintiff  shall  recover  in  any  action  for  any  irregularity, 
trespass,  or  other  wrongful  proceeding  made  or  committed  in  the 
execution  of  this  Act,  or  in,  under,  or  by  virtue  of  any  authority 
hereby  given,  if  tender  of  sufficient  amends  shall  have  been  made 
by  or  on  behalf  of  the  party  who  shall  have  committed  such  irregu- 
larity, trespass,  or  other  wrongful  proceeding,  before  such  action 
brought ;  and  in  case  no  tender  shall  have  been  made,  it  shall  be 
lawful  for  the  defendant  in  any  such  action,  by  leave  of  the  Court, 
where  such  action  shall  depend,  at  any  time  before  issue  joined,  to 
pay  into  Court  such  sum  of  money  as  he  shall  think  fit ;  whereupon 
such  proceeding,  order,  and  adjudication  shall  be  had  and  made  in 
and  by  such  Court  as  in  other  actions  where  defendants  are  allowed 
to  pay  money  into  Court. 

8.  No  action,  suit,  or  information,  or  any  other  proceeding ,  ofwliat 
nature  soever,  shall  be  brought  against  any  person  for  anything  done 
or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution  of 
the  autlwrities  under  this  Act,  unless  notice  in  tcriting  shall  be  given  by 
the  party  intending  to  prosecute  su^h  action,  suit,  information,  or 
other  proceeding,  to  the  intended  defendant,  one  calendar  month  at 
least  before  prosecuting  the  same,  nor  unless  such  action,  suit,  informa- 
tion, or  other  proceeding  shall  be  brought  or  commenced  within  three 
calendar  months  next  after  the  act  oi'  omission  complained  of,  or,  in 
case  there  shall  be  a  continv4ition  of  damage,  then  unthin  three  calendar 
months  next  after  the  doing  such  damage  shall  liave  ceased.  [Repealed 
by  56  &  57  Vict.  c.  61,  s.  2.] 

4.  Any  person  aggrieved  by  any  act  or  determination  of  such 
magistrate  or  justices  in  or  concerning  the  execution  of  this  Act, 
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may  appeal  to  the  next  general  or  quarter  sessions  for  the  county, 
riding,  division,  city,  borough,  or  place  in  and  for  which  such 
magistrate  or  justices  shall  have  so  acted,  giving  to  the  magistrate 
or  justices  of  the  peace,  whose  act  or  determination  shall  be  appealed 
against,  notice  in  writing  of  such  appeal  and  of  the  grounds  thereof, 
within  seven  days  after  such  act  or  determination  and  before  the 
next  general  or  quarter  sessions,  and  entering  within  such  seven 
days  into  a  recognizance,  with  sufficient  surety,  before  a  justice  of 
the  peace  for  the  county,  city,  borough,  or  place  in  which  such  act 
or  determination  shall  have  taken  place,  personally  to  appear  and 
prosecute  such  appeal,  and  to  abide  the  order  of  and  pay  such  costs 
as  shall  be  awarded  by  such  Court  of  quarter  sessions  or  any 
adjournment  thereof ;  and  the  Court  at  such  general  or  quarter 
sessions  shall  hear  and  determine  the  matter  of  such  appeal,  and 
shall  make  such  order  therein  as  shall  to  the  said  Court  seem  meet ; 
and  such  Court,  upon  hearing  and  finally  determining  such  appeal, 
shall  and  may,  according  to  their  discretion,  award  such  costs  to  the 
party  appealing  or  appealed  against  as  they  shall  think  proper;  and 
if  such  appeal  be  dismissed  or  decided  against  the  appellant  or  be 
not  prosecuted,  such  Court  may  order  the  articles  seized  forthwith 
to  be  destroyed :  Provided  always,  that  it  shall  not  be  lawful  for 
the  appellant  on  the  hearing  of  any  such  appeal  to  go  into  or  give 
evidence  of  any  other  grounds  of  appeal  against  any  such  order,  act, 
or  determination,  than  those  set  forth  in  such  notice  of  appeal. 
6.  This  Act  shall  not  extend  to  Scotland. 

See  ante,  p.  474. 


7. 

THE  NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

44  &  45  Vict.  c.  60. 

An  Act  to  Amend  the  Lata  of  Newspaper  Libel  and  to  provide  for  the 
Registration  of  Newspaper  Proprietoi'8.  [27th  AiLgust,  1881.] 

1.  In  the  construction  of  this  Act,  unless  there  is  anything  in  the 
subject  or  context  repugnant  thereto,  the  several  words  and  phrases 
hereinafter  mentioned  shall  have  and  include  the  meanings  following; 
(that  is  to  say,) 

The  word  "  registrar  "  shall  mean  in  England  the  registrar  for 
the  time  being  of  joint  stock  companies,  or  such  person  as  the 
Board  of  Trade  may  for  the  time  being  authorise  in  that  behalf, 
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and  in  Ireland  the  assistant  registrar  for  the  time  being  of  joint 
stock  companies  for  Ireland,  or  such  person  as  the  Board  of  Trade 
may  for  the  time  being  authorise  in  that  behalf. 

The  phrase  "  registry  oflSce  "  shall  mean  the  principal  office  for 
the  time  being  of  the  registrar  in  England  or  Ireland,  as  the  case 
may  be,  or  such  other  office  as  the  Board  of  Trade  may  from  time 
to  time  appoint. 

The  word  "  newspaper  "  shall  mean  any  paper  containing  public 
news,  intelligence,  or  occurrences,  or  any  remarks  or  observations 
therein  [sic;  aft  obvious  misprint  for  "thereon"]  printed  for  sale, 
and  published  in  England  or  Ireland  periodically,  or  in  parts  or 
numbers  at  intervals  not  exceeding  twenty-six  days  between  the 
publication  of  any  two  such  papers,  parts,  or  numbers. 

Also  any  paper  printed  in  order  to  be  dispersed,  and  made  public 
weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six  days, 
containing  only  or  principally  advertisements. 

The  word  '*  occupation  "  when  applied  to  any  person  shall  mean 
his  trade  or  following  [qu.  calling],  and  if  none,  then  his  rank  or 
usual  title,  as  esquire,  gentleman. 

The  phrase  ''place  of  residence"  shall  include  the  street,  square, 
or  place  where  the  person  to  whom  it  refers  shall  reside,  and  the 
number  (if  any)  or  other  designation  of  the  house  in  which  he  shall 
so  reside. 

The  word  "  proprietor  "  shall  mean  and  include  as  well  the  sole 
proprietor  of  any  newspaper,  as  also  in  the  case  of  a  divided 
proprietorship  the  persons  who,  as  partners  or  otherwise,  represent 
and  are  responsible  for  any  share  or  interest  in  the  newspaper  as 
between  themselves  and  the  persons  in  like  manner  representing  or 
responsible  for  the  other  shares  or  interests  therein,  and  no  other 
person. 

(And  see  stat.  52  &  58  Vict.  c.  68.) 

The  above  definition  of  a  **  newspaper"  is  also  adopted  in  the  subsequent  Law 
of  Libel  Amendment  Act,  1888,  see  post^  p.  790.  It  is  taken  almost  verbatim  from 
Schedule  (A)  of  the  6  &  7  Will.  IV.  c.  76,  which  was  repealed  by  the  33  &  34 
Yici  c.  99.  It  was  held  that  a  paper  or  pamphlet,  though  printed  for  sale,  and 
containing  public  news,  was  not  a  ** newspaper"  within  the  former  Act,  if 
published  periodically  at  intervals  exceeding  twenty-six  days.  {AtU-Qeiu  v. 
Bradbury  and  Evans,  (1851)  7  Exch.  97 ;  21  L.  J.  Ex.  12 ;  16  Jur.  130.) 

This  definition  is  entirely  different  to  that  contained  in  the  Post  Office  Act, 
1870,  which  requires  newspapers  to  be  registered  at  the  Post  Office.  It  may  well 
be,  therefore,  that  a  publication  which  is  a  '*  newspaper  "  within  this  Act  and  that 
of  1888,  will  not  be  a  '*  newspaper  "  within  the  Act  of  1870.  If  a  newspaper  be 
duly  registered  at  Somerset  House  it  by  no  means  follows  that  it  will  go  through 
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the  post  as  a  newspaper :  it  must  first  be  registered  over  again  at  the  Post  Office. 
And  there  must  be  a  third  registration  for  copyright  purposes ;  see  CcUe  y.  Devon 
and  Exeter  Constitutional  Newspaper  Co,j  40  Ch.  D.  oOO.  It  would  have  been  far 
better  to  have  only  one  definition  of  a  "  newspaper  *'  and  only  one  registration. 

2.  Any  report  published  in  any  newspaper  of  the  proceedings  of  a 
public  meeting  shall  be  privileged,  if  such  meeting  was  lawfully 
convened  for  a  lawful  purpose  and  open  to  the  public,  and  if  such 
repmt  was  fair  and  accurate  and  published  unihout  malice,  and  if 
the  publication  of  the  matter  complained  of  was  for  tlie  public  benefit  ; 
pi'ovided  always,  that  the  protection  intended  to  be  afforded  by  this 
section  slwU  not  be  available  as  a  defence  in  any  proceeding,  if  the 
plaintiff  or  prosecutor  can  show  that  the  defendant  has  refused  to 
insert  in  the  newspaper  in  which  the  report  containing  the  matter  com- 
plained of  appeared  a  reasonable  letter  or  statement  of  explanation  or 
contradiction  by  or  on  behalf  of  such  plaintiff  or  prosecuior. 

This  section  is  repealed  by  section  2  of  the  Law  of  Libel  Amendment  Act, 
1888,  and  section  4  thereof  substituted.    See  post,  p.  790. 

8.  No  criminal  prosecution  shall  be  commenced  against  any  pro- 
prietor, publisher,  editor,  or  any  person  responsible  for  the  publication 
of  a  newspaper  for  any  libel  published  therein,  without  the  written  fiat 
or  allowance  of  the  Director  of  Public  Prosecutions  in  England  or 
Her  Majesty^ s  Attorney-General  in  Ireland  being  first  had  and 
obtained. 

This  section  is  now  repealed,  and  section  8  of  the  Law  of  Libel  Amendment 
Act,  1888,  substituted  therefor;  ee^post,  p.  792. 

4.  A  Court  of  summary  jurisdiction,  upon  the  hearing  of  a  charge 
against  a  proprietor,  publisher,  or  editor,  or  any  person  responsible 
for  the  publication  of  a  newspaper,  for  a  libel  published  therein, 
may  receive  evidence  as  to  the  publication  being  for  the  public 
benefit,  and  as  to  the  matters  charged  in  the  libel  being  true,  and 
as  to  the  report  being  fair  and  accurate,  and  published  without 
malice,  and  as  to  any  matter  which  under  this  or  any  other  Act,  or 
•otherwise,  might  be  given  in  evidence  by  way  of  defence  by  the 
person  charged  on  his  trial  on  indictment,  and  the  Court,  if  of 
opinion  after  hearing  such  evidence  that  there  is  a  strong  or 
probable  presumption  that  the  jury  on  the  trial  would  acquit  the 
person  charged,  may  dismiss  the  case. 

This  section  was  passed  in  consequence  of  the  decision  in  ^  v.  Sir  Robert 
€arden,  5  a  B.  D.  I ;  49  L.  J.  M.  0. 1 ;  28  W.  R.  133 ;  41  L.  T.  504  ;  44  J.  P. 
119;  14  Cox,  G.  C.  359,  where  it  was  held  that  a  magistrate  before  whom  a  writer 
is  charged  with  an  offence  against  section  5  of  the  6  &  7  Yict  c.  96,  had  no 
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jurisdiction  to  receive  and  record  evidence  of  the  truth  of  the  libel ;  as  such  a 
defence  could  only  be  raised  at  the  trial  upon  a  special  plea  framed  in  accordance 
-with  the  Act.     See  antey  p.  445. 

6.  If  a  Court  of  summary  jurisdiction  upon  the  hearing  of  a 
charge  against  a  proprietor,  publisher,  editor,  or  any  person  respon- 
sible for  the  publication  of  a  newspaper  for  a  libel  published  therein 
is  of  opinion  that  though  the  person  charged  is  shown  to  have  been 
guilty  the  libel  was  of  a  trivial  character,  and  that  the  offence  may 
be  adequately  punished  by  virtue  of  the  powers  of  this  section,  the 
Court  shall  cause  the  charge  to  be  reduced  into  writing  and  read  to 
the  person  charged,  and  then  address  a  question  to  him  to  the 
following  effect :  "  Do  you  desire  to  be  tried  by  a  jury  or  do  you 
consent  to  the  case  being  dealt  with  summarily  ?  "  and,  if  such 
person  assents  to  the  case  being  dealt  with  summarily,  the  Court 
may  summarily  convict  him  and  adjudge  him  to  pay  a  fine  not 
exceeding  fifty  pounds. 

Section  27  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  apply  to 
every  such  proceeding  as  if  it  were  herein  enacted  and  extended  to 
Ireland,  and  as  if  the  Summary  Jurisdiction  Acts  were  therein 
referred  to  instead  of  the  Summary  Jurisdiction  Act,  1848. 

6.  Every  libel  or  alleged  libel,  and  every  offence  under  this  Act, 
shall  be  deemed  to  be  an  offence  within  and  subject  to  the  pro- 
visions of  the  Act  of  the  session  of  the  twenty-second  and  twenty- 
third  years  of  the  reign  of  her  present  Majesty,  chapter  seventeen, 
intituled  '^An  Act  to  prevent  vexatious  indictments  for  certain 
misdemeanours. " 

This  section,  it  will  be  observed,  applies  to  all  Ubels,  whether  published  in  a 
newspaper  or  not. 

7.  Where,  in  the  opinion  of  the  Board  of  Trade,  inconvenience 
would  arise  or  be  caused  in  any  case  from  the  registry  of  the  names 
of  all  the  proprietors  of  the  newspapers  (either  owing  to  minority, 
coverture,  absence  from  the  United  Kingdom,  minute  subdivision  of 
shares,  or  other  special  circumstances),  it  shall  be  lawful  for  the 
Board  of  Trade  to  authorise  the  registration  of  such  newspaper  in 
the  name  or  names  of  some  one  or  more  responsible  ''represen- 
tative proprietors." 

This  section  is  out  of  place.    It  should  have  come  after  section  10. 

Where  it  is  desired  to  make  a  return  of  '*  representative  proprietors  "  under 
this  section,  a  statement  should  be  sent  to  the  registrar,  setting  forth  the  circum- 
stances which  render  it  inconvenient  to  register  the  names  of  all  the  proprietors, 
and  giving  such  information  as  will  show  that  the  proposed  representatives  are 
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well  able  to  meet  any  claims  that  may  arise  for  libel  or  otherwise  in  connectiozi 
with  the  mianagement  of  the  paper.  The  Board  of  Trade  very  properly  require 
to  be  satisfied  that  the  person  put  forward  as  the  **  representatiye  proprietor"  is 
"  responsible  "  in  every  sense  of  the  word. 

8.  A  register  of  the  proprietors  of  newspapers  as  defined  by  this 
Act  shall  be  established  under  the  superintendence  of  the  registrar. 

See  the  interpretation  clause,  section  1. 

9.  It  shall  be  the  duty  of  the  printers  and  publishers  for  the 
time  being  of  every  newspaper  to  make  or  cause  to  be  made  to  the 
registry  office  on  or  before  the  thirty-first  of  July  one  thousand 
eight  hundred  and  eighty-one ,  and  thereafter  annually  in  the 
month  of  July  in  every  year,  a  return  of  the  following  particulars 
according  to  the  Schedule  A.  hereunto  annexed ;  that  is  to  say, 

(a)  The  title  of  a  newspaper : 

{b)  The  names  of  all  the  proprietors  of  such  newspaper  together 

with  their  respective  occupations,  places  of  business  (if 

any),  and  places  of  residence. 

The  words  in  italics  are  repealed  by  57  &  58  Vict.  c.  56,  s.  1.    Schedule  A  is 
as  follows : — 

SCHEDULE  A. 

Betum  made  pursuant  to  the  Newspaper  Libel  and  Begistration  Act,  1881. 


Title  of  Newspaper. 


Names  of 

the 

Proprietors. 


Occupations 

of  the 
Proprietors. 


PUu»8 

of  business 

Of  any)  of  the 

Proprietors. 


Plaoesof 
Residence  of 

the 
PropcMtocs. 


The  prescribed  forms  on  which  the  returns  are  to  be  made  will  be  sent,  eiUier 
stamped  with  the  requisite  fee  stamps  or  unstamped,  on  application  to  theBegis- 
trar,  Companies'  Registration  Office,  Somerset  House,  London,  W.C.  No  charge 
is  made  for  the  forms ;  but  when  stamped  forms  are  required  a  Postal  Order 
for  the  amount  of  the  fee  must  accompany  the  application. 

A  separate  return  will  be  required  for  each  paper,  though  the  same  proprietor 
may  own  more  than  one.  The  person  presenting  the  return  for  registration  is 
required  to  sign  his  name  and  address  on  the  front  of  it,  probably  with  a  view  to 
section  12.  The  printers  are  required  to  make  the  return  because  their  name 
must  be  on  the  paper  by  the  2  &  3  Vict,  c  12,  s.  2. 

10.  If  within  the  farther  period  of  one  month  after  the  time  here- 
inbefore appointed  for  the  making  of  any  return  as  to  any  news- 
paper such  return  be  not  made,  then  each  printer  and  publisher  of 
such  newspaper  shall,  on  conviction  thereof,  be  liable  to  a  penalty 
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not  exceeding  twenty-five  pounds,  and  also  to  be  directed  by  a 
summary  order  to  make  a  return  within  a  specified  time. 

Such  an  order  can  be  enforced  in  the  manner  provided  by  section  34  of  the 
Summary  Jurisdiction  Act,  1879,  that  is,  by  ordering  the  person  in  default  to 
pay  a  sum  not  exceeding  IL  for  every  day  during  which  he  is  in  default,  or  to  be 
imprisoned  until  he  make  a  return. 

11.  Any  party  to  a  transfer  or  transmission  of  or  dealing  with 
any  share  of  or  interest  in  any  newspaper  whereby  any  person 
ceases  to  be  a  proprietor  or  any  new  proprietor  is  introduced  may 
at  any  time  make  or  cause  to  be  made  to  the  registry  office  a  return 
according  to  the  Schedule  B.  hereunto  annexed  and  containing  the 
particulars  therein  set  forth. 

Schedule  B.  is  as  follows : — 

SCHEDULE  B. 
Betum  made  pursuant  to  the  Newspaper  Libel  and  Begistration  Act,  1881. 


Title  of  Newspaper. 


Names  of 

Persons  who 

cease  to  be 

Propiletors. 


Names  of 
Persons  who 

become 
Proprietors. 


Occupation 

of  new 
Proprietors. 


Places  of 
business  (if 
any)  of  new 
Proprietors. 


Places  of 
Residence  of 

new 
Proprietors. 


It  will  be  observed  that  this  section  is  permissive  merely.  The  transferee 
may  register  his  name  and  address,  or  not,  as  he  pleases.  Hence  a  plaintiff  or 
prosecutor  can  never  be  certain  that  the  registered  proprietor  is  the  person 
liable  for  the  publication  complained  of.  No  doubt  the  presumption  would  be 
that  the  person  who  was  proprietor  in  July  last  was  proprietor  still ;  but  it  will 
be  open  to  him  to  prove  at  the  trial,  after  aU  the  costs  have  been  incurred, 
that  since  July  last  he  transferred  his  interest  in  the  paper  to  some  one  else^ 
(See  post,  section  15.)  In  a  civil  case  this  difficulty  may  be  overcome  by 
administering  interrogatories.  (See  antcy  pp.  607 — 613,  627.)  But  it  would 
have  been  better  if  the  Legislature  had  made  the  **  return  according  to 
Schedule  B."  compulsory  on  every  transfer,  and  had  further  enacted  that,  till 
such  return  was  registered,  the  former  proprietor  should  remain  liable  for 
everything  published  in  the  newspaper. 

12.  If  any  person  shall  knowingly  and  wilfully  make  or  cause  to 
be  made  any  return  by  this  Act  required  or  permitted  to  be  made 
in  which  shall  be  inserted  or  set  forth  the  name  of  any  person  as  a 
proprietor  of  a  newspaper  who  shall  not  be  a  proprietor  thereof,  or 
in  which  there  shall  be  any  misrepresentation,  or  from  which 
there  shall  be  any  omission  in  respect  of  any  of  the  particulars  by 
this  Act  required  to  be  contained  therein  whereby  such  return  shall 

8e  2 
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be  misleading,  or  if  any  proprietor  of  a  newspaper  shall  knowingly 
and  wilfully  permit  any  such  return  to  be  made  which  shall  be 
misleading  as  to  any  of  the  particulars  with  reference  to  his  own 
name,  occupation,  place  of  business  (if  any),  or  place  of  residence,  then 
and  in  every  such  case  every  such  offender  being  convicted  thereof 
shall  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds. 

18.  It  shall  be  the  duty  of  the  registrar  and  he  is  hereby 
required  forthwith  to  register  every  return  made  in  conformity 
with  the  provisions  of  this  Act  in  a  book  to  be  kept  for  that  pur- 
pose at  the  registry  office  and  called  **  the  register  of  newspaper 
proprietors,"  and  all  persons  shall  be  at  liberty  to  search  and 
inspect  the  said  book  from  time  to  time  during  the  hours  of 
business  at  the  registry  office,  and  any  person  may  require  a  copy 
of  any  entry  in  or  an  extract  from  the  book  to  be  certified  by  the 
registrar  or  his  deputy  for  the  time  being  or  under  the  official  aeal 
of  the  registrar. 

On  payment  of  one  shilling,  any  one  may  inspect  both  the  returns  for  the 
present  year  and  also  the  back  returns,  at  Boom  No.  7,  Somerset  House. 

14.  There  shall  be  paid  in  respect  of  the  receipt  and  entry  of 
returns  made  in  conformity  with  the  provisions  of  this  Act,  and 
for  the  inspection  of  the  register  of  newspaper  proprietors,  and 
for  certified  copies  of  any  entry  therein,  and  in  respect  of  any 
other  services  to  be  performed  by  the  registrar,  such  fees  (if  any) 
as  the  Board  of  Trade  with  the  approval  of  the  Treasury  may 
direct  and  as  they  shall  deem  requisite  to  defray  as  well  the 
additional  expenses  of  the  registry  office  caused  by  the  provisions 
of  this  Act,  as  also  the  further  remunerations  and  salaries  (if  any) 
of  the  registrar,  and  of  any  other  persons  employed  under  him  in 
the  execution  of  this  Act,  and  such  fees  shall  be  dealt  with  as  the 
Treasury  may  direct. 

The  fees  which  the  Board  of  Trade  have,  with  the  approval  of  the  Treasury, 
directed  to  be  paid  are  as  follows : — 

£   s.  d. 
For  the  registration  for  the  first  time  of  any  **  representative 

proprietor "  (section  1) .10    0 

On  registration  in  other  cases 0  10    0 

On  the  rendering  of  subsequent  returns         .        .        .        .050 

For  inspection 010 

For  a  copy  of  a  return 0     10 

and  a  further  fee  of  fourpence  per  folio  to  be  charged  if  the  copy  exceeds  three 
folios. 

For  a  certificate,  a  further  fee  of  one  shilling  is    charged   for  the  stamp 
required  by  the  Inland  Revenue  Commissioners. 
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15.  Every  copy  of  an  entry  in  or  extract  from  the  register  of 
newspaper  proprietors,  purporting  to  be  certified  by  the  registrar 
or  bis  deputy  for  the  time  being,  or  under  the  official  seal  of  the 
registrar,  shall  be  received  as  conclusive  evidence  of  the  contents 
of  the  said  register  of  newspaper  proprietors,  so  far  as  the  same 
appear  in  such  copy  or  extract  without  proof  of  the  signature 
thereto  or  of  the  seal  of  office  affixed  thereto,  and  every  such 
certified  copy  or  extract  shall  in  all  proceedings,  civil  or  criminal, 
be  accepted  as  sufficient  prima  facie  evidence  of  all  the  matters  and 
things  thereby  appearing,  unless  and  until  the  contrary  thereof  be 
shown. 

16.  All  penalties  under  this  Act  may  be  recovered  before  a  Court 
of  summary  jurisdiction  in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

Summary  orders  under  this  Act  may  be  made  by  a  Court  of 
summary  jurisdiction,  and  enforced  in  manner  provided  by  section 
thirty-four  of  the  Summary  Jurisdiction  Act,  1879 ;  and,  for  the 
purposes  of  this  Act,  that  section  shall  be  deemed  to  apply  to 
Ireland  in  the  same  manner  as  if  it  were  re-enacted  in  this  Act. 

17.  [This  section  is  repealed  by  57  d  58  Vict.  c.  66,  s.  1.] 

18.  The  provisions  as  to  the  registration  of  newspaper  proprietors 
contained  in  this  Act  shall  not  apply  to  the  case  of  any  newspaper 
which  belongs  to  a  joint  stock  company  duly  incorporated  under 
and  subject  to  the  provisions  of  the  Companies  Acts,  1862 
to  1879. 

This  is  a  mistaken  and  misohieyouB  provision.  Many  newspapers  now  are 
published  by  limited  liability  companies,  with  names  that  suggest  no  connec- 
tion between  the  company  and  the  paper.  For  instance,  the  Qraphic  is  the 
property  of  *'  H.  B.  Baines  &  Ck>.,  Limited."  Assuming  that  it  were  possible 
that  a  libel  should  appear  in  the  Graphic,  how  could  the  person  libelled  dis- 
cover whom  to  make  defendant  ?  Owing  to  this  section  there  would  be  no 
entry  at  all  at  Somerset  House  to  assist  him. 

19.  This  Act  shall  not  extend  to  Scotland. 

20.  This  Act  may  for  all  purposes  be  cited  as  the  Newspaper 
Libel  and  Registration  Act,  1881. 
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8. 

THE  PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACT,  1883. 

46  &  47  Vict.  c.  57. 

[25th  August,  1888.] 

32.  Where  any  person  claiming  to  be  the  patentee  of  an  inven- 
tion, by  circulars,  advertisements,  or  otherwise,  threatens  any 
other  person  with  any  legal  proceedings  or  liability  in  respect  of 
any  alleged  manufacture,  use,  sale,  or  purchase  of  the  invention, 
any  person  or  persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against  the  continuance 
of  such  threats,  and  may  recover  such  damage  (if  any)  as  may 
have  been  sustained  thereby,  if  the  alleged  manufacture,  use,  sale, 
or  purchase  to  which  the  threats  related  was  not  in  fact  an  infringe- 
ment of  any  legal  rights  of  the  person  making  such  threats :  Pro- 
vided that  this  section  shall  not  apply  if  the  person  making  such 
threats  with  due  diligence  commences  and  prosecutes  an  action  for 
infringement  of  his  patent. 

See  aute,  pp.  93—100,  40&— 408. 


9. 

LAW   OF   LIBEL   AMENDMENT    ACT,  1888. 

51  &  52  Vict.  c.  64. 
An  Act  to  Amend  the  Lata  of  LibeL  [2ith  December,  1888.] 

1.  In  the  construction  of  this  Act  the  word  "newspaper"  shall 
have  the  same  meaning  as  in  the  Newspaper  Libel  and  Registration 
Act,  1881.     {Ante,  p.  783.) 

2.  Section  2  of  the  Newspaper  Libel  and  Registration  Act,  1881, 
is  hereby  repealed. 

3.  A  fair  and  accurate  report  in  any  newspaper  of  proceedings 
publicly  heard  before  any  Court  exercising  judicial  authority  shall,  if 
published  contemporaneously  with  such  proceedings,  be  privileged ; 
provided  that  nothing  in  this  section  shall  authorise  the  publication 
of  any  blasphemous  or  indecent  matter. 

As  to  tills  section,  see  antey  p.  306. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the 
proceedings  of  a  public  meeting  or  (except  where  neither  the  public 
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nor  any  newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestry, 
town  council,  school  board,  board  of  guardians,  board  or  local  autho- 
rity formed  or  constituted  under  the  provisions  of  any  Act  of  Parlia- 
ment, or  of  any  committee  appointed  by  any  of  the  above-mentioned 
bodies,  or  of  any  meeting  of  any  commissioners  authorised  to  act  by 
letters  patent,  Act  of  Parliament,  warrant  under  the  Boyal  Sign 
Manual,  or  other  lawful  warrant  or  authority,  select  committees  of 
either  House  of  Parliament,  justices  of  the  peace  in  quarter  sessions 
assembled  for  administrative  or  deliberative  purposes,  and  the  publi- 
cation at  the  request  of  any  Government  office  or  department,  officer 
of  state,  commissioner  of  police  or  chief  constable,  of  any  notice  or 
report  issued  by  them  for  the  information  of  the  public,  shall  be 
privileged,  unless  it  shall  be  proved  that  such  report  or  publication 
was  published  or  made  maliciously :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemous  or  indecent 
matter :  Provided  also,  that  the  protection  intended  to  be  afforded  by 
this  section  shall  not  be  available  as  a  defence  in  any  proceedings  if 
it  shall  be  proved  that  the  defendant  has  been  requested  to  insert  in 
the  newspaper  in  which  the  report  or  other  publication  complained 
of  appeared  a  reasonable  letter  or  statement  by  way  of  contradiction 
or  explanation  of  such  report  or  other  publication,  and  has  refused  or 
neglected  to  insert  the  same :  Provided  further,  that  nothing  in  this 
section  contained  shall  be  deemed  or  construed  to  limit  or  abridge 
any  privilege  now  by  law  existing,  or  to  protect  the  publication  of 
any  matter  not  of  any  public  concern,  and  the  publication  of  which  is 
not  for  the  public  benefit.  For  the  purposes  of  this  section,  "  public 
meeting  "  shall  mean  any  meeting  hondfide  and  lawfully  held  for  a 
lawful  purpose,  and  for  the  furtherance  or  discussion  of  any  matter  of 
public  concern,whether  the  admission  thereto  be  general  or  restricted. 

For  a  detailed  examination  of    tlie  provisions  of  this  section,  see  ante^ 
pp.  309—318. 

5.  It  shall  be  competent  for  a  judge  or  the  Court,  upon  an  applica- 
tion by  or  on  behalf  of  two  or  more  defendants  in  actions  in  respect 
to  the  same,  or  substantially  the  same,  libel  brought  by  one  and  the 
same  person,  to  make  an  order  for  the  consolidation  of  such  actions, 
so  that  they  shall  be  tried  together  ;  and  after  such  order  has  been 
made,  and  before  the  trial  of  the  said  actions,  the  defendants  in  any 
new  actions  instituted  in  respect  to  the  same,  or  substantially  the 
same,  libel  shall  also  be  entitled  to  be  joined  in  a  common  action 
upon  a  joint  application  being  made  by  such  new  defendants  and 
the  defendants  in  the  action  already  consolidated. 
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In  a  consolidated  action  under  this  section  the  jury  shall  assess  the 
whole  amount  of  the. damages  (if  any)  in  one  sum,  but  a  separate 
verdict  shall  be  taken  for  or  against  each  defendant  in  the  same  way 
as  if  the  actions  consolidated  had  been  tried  separately ;  and  if  the 
jury  shall  have  found  a  verdict  against  the  defendant  or  defendants 
in  more  than  one  of  the  actions  so  consolidated,  they  shall  proceed  to 
apportion  the  amount  of  damages  which  they  shall  have  so  found 
between  and  against  the  said  last-mentioned  defendants ;  and  the 
judge  at  the  trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  action, 
shall  thereupon  make  such  order  as  he  shall  deem  just  for  the 
apportionment  of  such  costs  between  and  against  such  defendants. 

As  to  this  new  practice,  see  ante,  pp.  577, 578.  And  note  that  the  section  applies 
to  all  libel  actions ;  it  is  not  confined  to  libels  contained  in  a  newspaper. 

6.  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper 
the  defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of 
damages  that  the  plaintiff  has  already  recovered  (or  has  brought 
actions  for)  damages  or  has  received  or  agreed  to  receive  compensa- 
tion in  respect  of  a  libel  or  libels  to  the  same  purport  or  effect  as  the 
libel  for  which  such  action  has  been  brought. 

See  ante,  pp.  165,  372,  645. 

7.  It  shall  not  be  necessary  to  set  out  in  any  indictment  or  other 
judicial  proceeding  instituted  against  the  publisher  of  any  obscene 
libel  the  obscene  passages,  but  it  shall  be  sufficient  to  deposit  the 
book,  newspaper  or  other  documents  containing  the  alleged  libel 
with  the  indictment  or  other  judicial  proceeding,  together  with 
particulars  showing  precisely  by  reference  to  pages,  columns,  and 
lines  in  what  part  of  the  book,  newspaper,  or  other  document  the 
alleged  libel  is  to  be  found,  and  such  particulars  shall  be  deemed  to 
form  part  of  the  record,  and  all  proceedings  may  be  taken  thereon  as 
though  the  passages  complained  of  had  been  set  out  m  the  indict- 
ment or  judicial  proceeding. 

This  section  applies  to  all  obscene  libels,  whether  printed  in  a  newspaper  or 
not,  and  see  ante,  p.  473. 

8.  Section  three  of  the  forty-fourth  and  forty-fifth  Victoria, 
chapter  sixty,  is  hereby  repealed,  and  instead  thereof  be  it  enacted 
that  no  criminal  prosecution  shall  be  commenced  against  any  pro- 
prietor, publisher,  editor,  or  any  person  responsible  for  the  publica- 
tion of  a  newspaper  for  any  libel  published  therein  without  the 
order  of  a  judge  at  Chambers  being  first  had  and  obtained. 

Such  application  shall  be  made  on  notice  to  the  person  accused 
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who   shall  have   an   opportunity    of   bemg    heard   against   such 
application. 

See  anU,  pp.  663,  768. 

9.  Every  person  charged  with  the  offence  of  libel  before  any  Court 
of  criminal  jurisdiction,  and  the  husband  or  wife  of  the  person  so 
charged,  shall  be  competent,  but  not  compellable,  witnesses  on  every 
hearing  at  every  stage  of  such  charge. 

This  section  applies  to  all  libels,  whether  published  in  a  newspaper  or  not. 

10.  This  Act  shall  not  apply  to  Scotland. 

11.  This  Act  may  be  cited  as  the  Law  of  Libel  Amendment 
Act,  1888. 

10. 
INDECENT  ADVERTISEMENTS  ACT,  1889. 

52  &  58  Vict.  c.  18. 
An  Act  to  suppress  Indecent  Advertisements.     [26f/t  July^   1889.] 

1.  This  Act  may  be  cited  as  the  Indecent  Advertisements  Act, 
1889. 

2.  This  Act  shall  come  into  operation  on  the  1st  day  of  January, 
one  thousand  eight  hundred  and  ninety. 

8.  Whoever  affixes  to  or  inscribes  on  any  house,  building,  wall, 
hoarding,  gate,  fence,  pillar,  post,  board,  tree  or  any  other  thing 
whatsoever  so  as  to  be  visible  to  a  person  being  in  or  passing  along 
any  street,  public  highway,  or  footpath,  and  whoever  affixes  to  or 
inscribes  on  any  public  urinal,  or  delivers  or  attempts  to  deliver,  or 
exhibits,  to  any  inhabitant  or  to  any  person  being  in  or  passing 
along  any  street,  public  highway,  or  footpath,  or  throws  down  the 
area  of  any  house,  or  exhibits  to  public  view  in  the  window  of  any 
house  or  shop,  any  picture  or  pf inted  or  written  matter  which  is  of 
an  indecent  or  obscene  nature,  shall,  on  summary  conviction  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  or,  in  jthe  discretion  of  the 
Court,  to  imprisonment  for  any  term  not  exceeding  one  month,  with 
or  without  hard  labour. 

4.  Whoever  gives  or  delivers  to  any  other  person  any  such 
pictures,  or  printed  or  written  matter  mentioned  in  section  three  of 
this  Act  with  the  intent  that  the  same,  or  some  one  or  more 
thereof,  should  be  affixed,  inscribed,  delivered,  or  exhibited  as 
therein  mentioned,  shall,  on  conviction  in  manner  provided  by  the 
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Bummary  Jurisdiction  Acta,  be  liable  to  a  penalty  not  exceeding 
five  pounds,  or,  in  the  discretion  of  the  Court,  to  imprisonment  for 
any  term  not  exceeding  three  months,  with  or  without  hard  labour. 

5.  Any  advertisement  relating  to  syphilis,  gonorrhoea,  nervous 
debility,  or  other  complaint  or  infirmity  arising  from  or  relating  to 
sexual  intercourse,  shall  be  deemed  to  be  printed  or  written  matter 
of  an  indecent  nature  within  the  meaning  of  section  three  of  this 
Act|  if  such  advertisement  is  affixed  to  or  inscribed  on  any  house, 
building,  wall,  hoarding,  gate,  fence,  pillar,  post,  board,  tree,  or 
other  thing  whatsoever,  so  as  to  be  visible  to  a  person  being  in  or 
passing  along  any  street,  public  highway,  or  footpath,  or  is  affixed 
to  or  inscribed  on  any  public  urinal,  or  is  delivered  or  attempted  to 
be  delivered  to  any  person  being  in  or  passing  along  any  street, 
public  highway,  or  footpath. 

6.  Any  constable  or  other  peace  officer  may  arrest  without  warrant 
any  person  whom  he  shall  find  committing  any  offence  against  this 
Act. 

7.  In  this  Act  the  expression  "  Summary  Jurisdiction  Acts" — 
In  England  means  the  Summary  Jurisdiction  (English)  Acts 

within  the  meaning  of  the  Summary  Jurisdiction  Act,  1879 ; 

In  Scotland  means  the  Summary  Jurisdiction  (Scotland)  Acts, 
1864  and  1881,  and  any  Acts  amending  the  same;  and 

In  Ireland  means  within  the  police  district  of  Dublin  metropolis 
the  Acts  regulating  the  powers  and  duties  of  justices  of  the 
peace  for  such  district  or  of  the  police  of  such  district,  and 
elsewhere  in  Ireland  the  Petty  Sessions  (Ireland)  Act,  1851, 
and  any  Act  amending  the  same. 


11. 

SLANDER  OF  WOMEN  ACT,   1891. 

54  &  55  Vict.  c.  51. 

An  Act  to  amend  the  Law  relating  to  the  Slander  of  Women. 

[5t}i  August,  1891.] 

1.  Words  spoken  and  published  after  the  passing  of  this  Act, 
which  impute  unchastity  or  adultery  to  any  woman  or  girl,  shall 
not  require  special  damage  to  render  them  actionable. 

Provided  always,  that  in  any  action  for  words  spoken  and  made 
actionable  by  this  Act,  a  plaintiff  shall  not  recover  more  costs  than 
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damages,  unless  the  judge  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action. 

2.  This  Act  may  be  cited  as  the  Slander  of  Women  Act,  1891, 
and  shall  not  apply  to  Scotland. 

See  antet  pp.  67 — 69. 


12. 

THE  CORBUPT  AND  ILLEGAL  PRACTICES  PREVENTION 

ACT,  1895. 

58  &  59  Vict.  c.  40. 

An  Act  to  amend  the  Co7Tupt  and  Illegal  Practices  Prevention 
Act,  1888.  [6th  July,  1895.] 

1.  Any  person  who,  or  the  directors  of  any  body  or  association 
corporate  which,  before  or  during  any  parliamentary  election,  shall, 
for  the  purpose  of  affecting  the  return  of  any  candidate  at  such 
election,  make  or  publish  any  false  statement  of  fact  in  relation  to 
the  personal  character  or  conduct  of  such  candidate  shall  be  guilty 
of  an  illegal  practice  within  the  meaning  of  the  provisions  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c.  61),  and  shall  be  subject  to  all  the  penalties  for  and  consequences 
of  committing  an  illegal  practice  in  the  said  Act  mentioned,  and 
the  said  Act  shall  be  taken  to  be  amended  as  if  the  illegal  practice 
defined  by  this  Act  had  been  contained  therein. 

2.  No  person  shall  be  deemed  to  be  guilty  of  such  illegal  practice 
if  he  can  show  that  he  had  reasonable  grounds  for  believing,  and 
did  believe,  the  statement  made  by  him  to  be  true. 

Any  person  charged  with  an  offence  under  this  Act,  and  the 
husband  or  wife  of  such  person,  as  the  case  may  be,  shall  be 
competent  to  give  evidence  in  answer  to  such  charge. 

8.  Any  person  who  shall  make  or  publish  any  false  statement 
of  fact  as  aforesaid  may  be  restrained  by  interim  or  perpetual 
injunction  by  the  High  Court  of  Justice  from  any  repetition  of  such 
false  statement  or  any  false  statement  of  a  similar  character  in 
relation  to  such  candidate,  and  for  the  purpose  of  granting  an 
interim  mjunctionprimd  facie  proof  of  the  falsity  of  the  statement 
shall  be  sufficient. 

4.  A  candidate  shall  not  be  liable,  nor  shall  be  subject  to  any 
incapacity,  nor  shall  his  election  be  avoided,  for  any  illegal  practice 
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under  this  Act  committed  by  his  agent  other  than  his  election 
agent,  miless  it  can  be  shown  that  the  candidate  or  his  election 
agent  has  authorised  or  consented  to  the  committing  of  such  illegal 
practice  by  such  other  agent,  or  has  paid  for  the  circulation  of  the 
false  statement  constituting  the  illegal  practice,  or  unless  upon  the 
hearing  of  an  election  petition  the  election  court  shall  find  and 
report  that  the  election  of  such  candidate  was  procured  or  materially 
assisted  in  consequence  of  the  making  or  publishing  of  such  false 
statements. 

5.  This  Act  may  be  cited  as  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1895,  and  shall  be  construed  as  one  with  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1888,  and  that  Act 
and  this  Act  may  be  cited  together  as  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1888  and  1895. 

See  ante,  pp.  408,  432,  758. 
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A. 
ABATEMENT  OF  ACTION,  631,  633,  638,  642 

ABSOLUTE  PRIVILEGE,  216— 233 

(L)  Parliamentary  proceedings,  219,  220 
(ii.)  Judicial  proceedings,  220—231 

words  spoken  by  a  judge,  221 

words  spoken  by  a  counsel,  226,  226 

words  spoken  by  a  witness,  227,  228 

words  in  affidavits,  A;c.,  22&— 231 
(iii.)  AcU  of  StaU,  231—233,  724 
precedents  of  pleas  of,  723,  724 

ABUSE, 

mere  general  words  of,  not  actionable,  46, 118, 119, 718 

need  not  be  justified,  173 
ACCESSORIES, 

to  the  publication  of  a  libel,  161,  671,  676 

ACCIDENTAL  PUBLICATION, 

civU  liability  for,  6,  6, 166, 167,  319,  439,  718 
criminal  liability  for,  440 — 443 

ACCOMPLICE,  161,  671,  676 
may  prove  publication,  627 

ACCORD  AND  SATISFACTION, 
plea  of,  693,  730 

ACCOUCHEUR, 

words  spoken  of  an,  60,  61,  263,  362 

ACTIO  PERSONALIS  CUM  PERSONA  MORITUR,  642 

ACTION, 

within  what  time,  667,  668 
in  what  Court,  666,  662 
letter  before,  670,  671 
costs  of,  410—426 
notice  of,  abolished,  670,  781 
considerations  before,  666—668 
consolidation  of,  676,  703,  732,  791 
•    previous,  669,  670.  729 

criminal  proceedings,  when  a  bar  to,  9,  670 
joinder  of  causes  of,  663,  664 
remitting,  to  County  Court,  676,  669 
who  may  maintain,  391,  392,  629 
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ACTION— <:ontinued. 

proceedings  in,  are  privileged,  220 — 231 
on  the  case  for  words,  13,  72,  73—103, 130 
limitations  of,  567,  568 

ACTIONABLE  PER    SE, 

what  language  is,  1,  3,  37—69,  362 
what  language  is  not,  1,  8,  69—72,  353 
general  damage  presumed,  2 

ACTIONS  ON  THE  CASE  FOR  WORDS  CAUSING  DAMAGE,  73—103 
right  of  action  survives,  73 
analogous  to  action  for  slander  of  title,  74 
actual  damage  must  be  shown,  74 
what  plaintiff  must  prove,  74 
malice,  74,  76,  89 

I.   WOBDB  WHICH  DIBPABAGE  A  MAN'S  TITLE  TO  ANY  PBOPEBSY,  SEAL 
OB  PEB80NAL,  75 — 84 

such  words  usually  called  slander  of  title,  75 

statement  must  be  false,  75 

statement  must  be  malicious,  76 

words  may  be  either  spoken  or  vmtten,  76 

n.    WOBDB    WHICH    DIBPABAGE    GOODS    KANTTFACTUBED    OB    BOLD    BY 
ANOTHEB,  84 — ^90 

Tradesman  may  **puff"  his  goods,  86 
what  is  necessary  to  support  action,  89 

m.   ThBEATS  OF  LEGAL  PBOCEEDINGB,  90—93 

Interim  injunctions,  92,  404 
Threats  by  a  patentee,  93—100 

IV.    OtHSB    WOBDB    WHICH    INJUBE    A    MAN    IN    HIS    PBOFE68ION    OB 

TBADE,  100—102,  406 
y.   OtHEB  WOBDB  WHICH  CAUSE  DAMAGE,  102 

Precedents,  702—704,  711—715,  729 
privilege  a  defence  in  such  actions,  89 

ACTORS, 

words  concerning,  27 

ACTS, 

injurious  to  reputation  without  express  words,  13 
of  public  men,  may  be  criticised,  184 

ACTS  OF  STATE, 

absolutely  privileged,  231—233,  724 

ADJECTIVE, 

libellous  charge  may  be  conveyed  by,  140 

ADMINISTRATION  OF    JUSTICE, 
bond  fide  comments  on,  198 — 200 
publications  reflecting  on,  493 — 528 

ADMINISTRATORS, 

right  of  action  does  not  pass  to.  542 

ADMIRALTY. 

report  to,  197,  246 

ADMISSION, 

by  defendant,  effect  of,  627,  676 
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ADMONITION, 

communioations  by  way  of,  251 

ADULTERY, 

charge  of,  in  writing,  is  libelious,  2, 19 

words  imputing,  not  actionable  at  common  law,  44 

to  a  physician,  61,  70 

to  a  clergyman,  56 

to  a  woman  or  girl,  actionable  now  by  statute,  2, 67 — 69 

"ADVENTURER,"  17 

ADVERTISEMENT, 

in  newspaper,  when  privileged,  273 

of  tradesmen  may  be  criticised,  205,  206,  210 

of  cure,  may  be  criticised,  206,  218 

publication  by,  when  evidence  of  malice,  836,  887 

of  reward  for  detection  of  crime,  274,  727 

newspaper  proprietor  liable  for,  164 

Indecent  Advertisements  Act,  477,  478 

ADVICE, 

when  privileged,  247,  248,  725,  726 
on  evidence,  618 — 621 

"  ADVISED  SPEAKING,"  454,  480,  481 

ADVOCATE, 

privilege  of,  225—227 

reports  of  speeches  of,  298 

publication  in  vindication  of  character  assailed  by,  275 

conduct  of,  may  aggravate  damages,  358 

may  be  a  contempt  of  Court,  508 

AFFAIRS  OF  STATE, 

may  be  criticised,  196 — 198 

AFFIDAVIT, 

defamatory  statements  in,  privileged,  228—231 

may  be  expunged,  228 

in  answer  to  interrogatories,  614 — 618 

of  documents,  604—607 

on  applications  for  leave  to  file  criminal  informations,  688 — 691 

in  aggravation  or  mitigation  of  punishment,  684 

AFTER  DINNER  SPEECH, 

publication  of,  in  newspaper,  20 

AGENT, 

and  principal,  545 
principal's  orders  no  defence,  545 
evidence  of  authority  to  publish,  439,  549,  550 
ratification,  547 

innocently  publishing  a  libel,  161, 163,  545,  546 
principal,  how  far  liable  for  malice  of,  367 
liability  of  principal  for  publication  by,  440,  546,  548 
slander  of  title  by,  83 

words  by,  in  assertion  or  protection  of  rights  of  principal,  privileged, 
83,  84,  273 
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AGGRAVATING  CIRCUMSTANOES, 
muBt  be  justified,  175 

AGGRAVATION  OF  DAMAGES,  865— 868,  636 
wide  oirculation  of  libel,  865 
malice,  866 

by  plea  of  justification,  188,  328,  868,  685,  686,  644 
by  injudicious  cross-examination  of  plaintifi,  643 
plaintiff's  good  character,  866 

AGGRAVATION  OF  PUNISHMENT, 
affidavits  in,  684 

AGREEMENT, 

to  accept  the  publication  of  mutual  apologies,  780 

to  compromise,  647 

promise  to  abstain  from  publishing  a  libel  no  consideration  for,  9 

ALDERMAN, 

words  spoken  of  an,  58 

ALIEN,  548,  544 

ALLEGORY, 

may  be  a  libel,  108, 115, 147,  442 

ALLUSION, 

Hbel  by,  108,  634 

AMBASSADORS, 

foreign,  libels  on,  486 

"  AMBI-DEXTER,"  59, 121 

AMBIGUOUS  EXPRESSIONS, 

rule  of  construction  as  to,  114, 116 — 119 

evidence  as  to  meaning  of,  638,  634 

meaning  ascribed  by  innuendo  must  be  adhered  to,  112 

AMENDMENT, 

of  pleadings,  585,  598 

at  the  trial,  641 

of  variances  between  words  laid  and  those  proved,  680,  677 

of  indictment,  677 

of  information,  691 

AMENDS, 

evidence  of,  in  mitigation  of  damages,  378—381,  788 

ANAGRAM, 

may  be  a  libel,  108 

"  ANANIAS,"  118 

ANGER 

is  not  malice,  823,  324,  333 

ANNUAL  PROFITS, 

diminution  of,  854,  358,  863 
how  proved,  359 

ANONYMOUS  LETTER, 

shown  confidentially,  241,  698 

opinion  as  to  handwriting  of,  when  privileged,  266,  267 
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ANSWERS 

to  interrogatories,  614—618 

APOLOGY,  878—881,  696,  597 

should  be  demanded  before  action,  570 

what  is  a  sufficient,  571 

jury  to  judge  of  sufficiency  of,  880,  783 

should  be  frank  and  full,  880,  571 

notice  of  intention  to  give  evidence  of,  596,  597,  748 

form  of  plea  of,  879,  596,  597,  781—785 

publication  of,  880,  881 

APOTHECABY, 

words  concerning,  60 

APPEAL, 

proceedings  in  the  Court  of,  652,  658 
from  County  Court,  661 
as  to  costs,  416,  417 
notice  of  motion  of,  789 

APPEARANCE,  572 

APPOINTMENT, 

to  Government  office,  is  matter  of  public  concern,  197 
proof  of,  628 

APPORTIONMENT, 

of  costs  of  issues,  411,  418,  419 

ARBITRATOR, 

cannot  commit  for  contempt,  521    • 

ARCHBISHOP, 

language  concerning,  25 

ARCHITECT, 

criticisms  on  the  works  of,  29, 176,  204 
words  concerning,  62,  258,  254,  701 

ARREST  OP  JUDGMENT, 

motion  for,  in  criminal  cases,  675,  688,  684 

ARSON, 

charge  of,  124, 185, 189, 145 

ARTFUL  SCOUNDREL,  17 

ARTICLES  OP  THE  PEACE, 
absolutely  privileged,  229 

ARTIST, 

criticism  on  the  pictures  and  works  of,  202,  208 

ART-MASTER, 
libel  on,  21, 129 

ASSAULT, 

vdth  intent  to  rob,  charge  of,  actionable,  89 
provoked  by  a  libel,  875 

ASSERTION, 

of  fact,  not  bond  fide  comment,  188—192, 194,  211 
pleading  to,  582,  588,  716 
O.L.8.  3  F 


802  GENERAL  INDEX. 

ASTERISKS, 

put  for  plaintiff's  name,  146,  677 

ASYLUMS,  MANAGEMENT  OF, 
matter  of  public  interest,  900 

ATTACHMENT, 

for  contempt,  517 — 520 
committal  differs  from,  519,  520 

ATTACK, 

by  plaintiff  on  defendant,  answer  to,  privileged,  275,  374 

ATTEMPT, 

to  commit  a  felony,  charge  of,  actionable,  88,  89,  42, 137 
words  sufficient  to  impute,  187 

ATTORNEY, 

slander  of,  58,  59,  288,  707,  718 

libeU  on,  26, 109,  116,  128,  200,  288, 803,  699,  746 

acting  as  advocate,  privilege  of,  226 

not  liable  for  asserting  his  client's  rights,  88,  84,  278 

bills  of  costs  of,  not  privileged,  281 

publication  of  Ubel  to,  241,  288 

may  give  information  unasked  to  client,  244,  245 

plaintiff,  proof  of  qualification,  628,  624 

AUCTIONEER, 

words  concerning,  62 

libellous  notice  to,  by  persons  interested  in  proceeds  of  sale,  265,  273 

AUDITOR, 

report  by,  to  shareholders  privileged,  266 

AUTHOR, 

criticisms  of  works  of,  28,  202,  208 
liable  as  publisher,  150,  489 

AUTHORITY, 

given  to  another  to  publish  a  libel,  165,  439, 440,  546,  549,  550 

when  implied,  546,  547 

ratification,  547 

in  criminal  cases,  440 — 448,  548 

AVERMENTS, 

when  necessary,  180—182, 148, 144,  582, 583 

in  civil  cases,  need  not  be  proved,  583 

except  of  plaintiff's  office  or  trade,  588,  685 

in  indictments  and  criminal  informations  still  necessary,  669,  670, 677 

of  special  intent,  426,  427,  669  i 

costs  of,  419,  420 

B. 
BAD  CHARACTER, 

evidence  of  plaintiff's,  875,  878 

BAD  MOTIVES,  IMPUTATION  OP,  210— 214 
cannot  as  a  rule  be  fair  conmient,  211 
becomes  a  conmient  if  facts  set  out,  or  known,  211 

BAIL, 

for  appearance  to  take  trial,  667 
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BAKKEB, 

refusing  to  honour  a  cheque,  18 

circulation  of  rumour  that  bank  had  stopped  payment,  241 

refusing  to  accept  cheque  of  a  particular  bank,  21, 126,  266,  888 

BANKERS*  BOOKS  EVIDENCE  ACT,  674,  620 

BANKRUPT, 

can  sue  for  libel  or  slander,  541 

charges  against,  by  trustee,  privileged,  265,  884 

BANKRUPTCY, 

imputation  of,  8,  6,  80,  68, 188, 140 
reports  of  proceedings  in,  privileged,  295 
charge  of  having  committed  act  of,  266,  278 
no  defence,  541 

BARRISTER, 

slander  of,  57,  58 

libels  on,  26,  275 

privilege  of,  225 

instructions  to,  privileged,  280,  286 

libel  by,  in  law  book,  6,  800 

criminal  information  against  County  Court  Judge  for  refusing  to  hear, 

488 
report  of  speech  of,  in  Court,  291, 801 

BASTARD, 

libellous  to  write  and  publish  that  child  is  a,  19 

or  that  a  woman  has  given  birth  to  a,  19,  62,  389 

slander  to  say  of  a  woman  that  she  has  had  a,  67 — 69 

slander  to  make  such  a  charge  if  injurious  to  a  man  in  his  profession, 

61,  69,  70 
imputation  that  heir-apparent  is,  77 

"  BAWD,"  67,  68,  148,  584 

BAWDY  HOUSE, 

charge  of  keeping,  is  actionable,  40,  44, 148 

BEGIN, 

right  to,  always  with  plaintiff,  628 

BELIEP, 

in  truth  of  words,  necessary  to  privilege,  288, 289,  242 
no  defence  in  absence  of  privilege,  5, 189 
may  mitigate  damages,  278 
hearsay  is  probable  ground  for,  881 

BIGAMY, 

what  words  amount  to  a  charge  of,  136 
*  charge  of,  is  actionable,  39,  56 

BILL  OF  COSTS, 
not  privileged,  281 
exceptions  to,  are  privileged,  281 

BISHOP, 

words  concerning,  118,  804 

charge  of,  to  his  clergy,  privileged,  265 

entitled  to  criminal  information,  437 

3f  2  j 


804  OENEBAL  INDEX, 

"  BLACKGUARD."  8 

"  BLACK-LEG,"  19,  47,  71,  121 

"BLACK-LIST," 

to  put  a  DAine  on  a  black-list  may  be  a  libel,  31, 101, 1S7,  403 
pablication  of,  may  be  no  libel,  127 

may  be  true,  181 

may  be  an  aoouiate  report  of  a  judicial  proceeding,  296 

may  be  otherwise  privileged.  50 
diotom  of  Lord  Lindley,  81 
libel  on  a  trader  in,  81, 127,  296,  408 
trade  union  liable  for  publishing,  101, 408,  556 

"  BLACK-MAILING,"  116 

"  BLACK-SHEEP,"  19,  47,  110, 121 

BLASPHEMOUS  WORDS,  426,  446—472 
defined,  446 

mere  denial  of  Christianity  is  not  blasphemy,  448 
intent  to  bring  religion  into  contempt,  447 
honest  advocacy  of  heretical  opinions,  448 
justification  not  allowed,  447 
heresy  distinct  from  blasphemy,  455 
heresy,  465 — 458 
statutory  provisions,  452 — 455 
jurisdiction  of  Ecclesiastical  Courts,  455—458 
reports  of  proceedings  in  Courts  of  Justice  as  to,  are  not  privileged, 

810,  449,  450 

> 

Nonconformity,  456,  457 
Unitarianism,  468—472 
history  of  the  law,  458—472 
punishment,  452 — 455 
limitation  of  prosecutions  for,  454 
Common  Law  not  affected  by  statutes,  454 
Scotch  law  as  to,  469,  470 


ti 


BLOODSUCKER."  55 


BOARD  OP  GUARDIANS, 

proceedings  of,  a  matter  of  public  interest,  200 

reports  of  meetings  of,  privileged,  810 

words  spoken  at  meeting  of,  privileged,  although  reporters  present,  283 

costs  of,  424 

"  BOLTED," 

charge  of  having,  libellous,  176 

BONA  FIDE  COMMENT.  184—214 
no  libel,  185 
what  is  a.  207 
a  question  for  the  jury,  209 
distinction  from  allegation  of  fact.  192 
bofui  fides  insufficient,  207 
imputation  of  a  bad  motive,  210 
plea  of,  644,  716,  717 
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BONA  FIDES, 

of  defendant,  no  defence  in  itself,  206,  285 
may  mitigate  damages,  378 

material,  if  oocasion  privileged,  286, 288, 828, 824, 880, 881 
BOOK, 

reviews  and  critioisms  of,  202 — 204 

in  Latin,  160 

not  evidence  of  fact  stated  in  it,  644 

libellous,  sale  of,  by  bookseller's  servant,  160,  545,  549 

obscene,  statute  for  preventing  sale  of,  474 — 476,  780 

printed  for  private  circulation,  208 

innocent  publication  of  a  libellous,  719 

BOOKSELLEB, 
Ubel  on,  88 
liabUity  of,  for  sale  of  libellous  work,  160, 161,  447,  549 

"  BOYCOTTING," 
charge  of,  80 

BREACH  OF  PEACE, 

Ubels  tend  to,  7,  426—480 

BREWER, 

words  concerning,  64 

communications  with  his  tenants  privileged,  266 

BRIBERY, 

words  imputing,  actionable,  40,  55 

in  offices  of  public  trust,  54,  494,  495 

at  parliamentary  election,  charges  of,  197,  247, 758 

contempt  of  Court  by  offering  a  bribe  to  a  judge,  506 

BRITISH  MUSEUM, 

liability  of  librarian  of,  161 

BROTHEL, 

imputation  of  keeping,  18,  40,  44, 148 

BROTHER, 

cannot  sue  for  slander  of  sister,  892 

"BUNGLER." 

spoken  of  an  artificer,  is  actionable,  68 

**  BUNTER,"  68 

BURDEN  OP  PROOF, 
in  slander  of  title,  75,  76 
goods,  84,  85 
of  publication,  488 
of  justification,  173, 182, 188 
of  innuendo,  110 
of  malice,  448 
of  insanity,  541 

BURGLARY, 

charge  of,  actionable,  89 

BURIAL  LAWS  AMENDMENT  ACT,  1880... 454,  455 
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BURNING. 

in  efl&gy,  7, 13 

BUSINESS, 

slander  of  persons  in,  49—51,  62—67,  488,  635 
libels  on  persons  in  way  of,  16,  25 — 32 
general  loss  of,  358,  363 

BUTCHER, 

words  concerning,  65,  66, 125,  266 

BYE-LAW, 

charge  of  breach  of,  40,  41 

placarding  conviction  for  infringement  of,  177 

BYSTANDER, 

at  trial,  remarks  of,  not  privileged,  227 

C. 
CALENDAR  OP   PRISONERS, 
privileged,  296 

CAMBRIDGE, 

resident  undergraduate  of,  where  sued,  565 

CAMPBELL    (LORD), 

his  Libel  Act  (6  &  7  Vict.  c.  96),  775—778 
s.  1...378,  379,  596,  734,  775 
B.  2...379,  398,  646,  734,  775,  776 
8.  8...430,  776 

s.  4...431,  665,  677,  776,  777 
B.6...431, 445,  753,777 
8.  6... 443— 445,  671,  685,  777 
8.  7...440— 443,  648—550,  679,  777,  778 
8.  8...686,  692,  778 

CANDIDATE, 

for  office,  words  concerning,  55,  198, 199,  268,  370 

private  life  of,  when  open  to  discussion,  197, 268,  276,  408,  409,  432,  450 

statement  averring  withdrawal  of  parliamentary,  434 

CANT,  or  SLANG  TERMS,  120,  121,  633 

CAPTAIN   OF   SHIP, 

words  concerning,  29,  33,  252,  274,  302 

CARD-SHARPING, 
charge  of,  121, 177 

CARICATURE, 

libel  by  means  of,  21, 145,  203 

CASE, 

action  on  the,  where  slander  will  not  lie,  14,  73, 102, 103 

CAUSES  OP  ACTION, 
joinder  of,  559 — 564 

CAUTION, 

to  tradesmen,  when  privileged,  247 — 254 

CENSORSHIP   OF  THE   PRESS,   10—13 

CENSURE, 

words  of,  by  a  judge,  absolutely  privileged,  221 — 224 
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CERTAINTY, 

how  ensured  formerly,  130 
early  technicalities,  130 
of  the  imputation,  132 
criminal  charges,  183 — 137 
indirect  imputations,  138 — 141 
as  to  person  defamed,  141 — 149 

CERTIFICATE 

of  previous  conviction,  643 
for  costs,  650,  651 

CERTIORARI 

for  removal  of  indictment  for  libel,  673 
costs  when  indictment  removed  by,  675,  686 
new  trial,  684 

CHAIRMAN  OF   QUARTER   SESSIONS, 
words  spoken  by,  absolutely  privileged,  223 

CHALK  MARK, 
may  be  a  libel,  22 

CHALLENGE  TO  FIGHT, 
sending,  a  misdemeanour,  429 

CHAMBERS, 

power  of  judge  at,  to  commit  for  contempt,  520,  521 
report  of  proceedings  in,  privileged,  295 

may  be  contempt  of  Court,  516,  517 

CHANGE  OF  VENUE,  574,  621 

CHAPLAIN, 

words  concerning,  55,  56 

loss  of  post,  special  damage,  355 

CHARACTER, 

proof  of  plaintiff's  special,  623,  624 

of  servant,  prinui  facie  privileged,  216, 238, 254—257, 338—340, 696, 722 

bond  fide  communications  as  to,  238 — 263 

master  not  bound  to  give,  238 

maliciously  giving  bad,  238,  338—340 

retracting  former  good,  255 

evidence  of  good,  not  receivable  miless  impeached,  366 

evidence  of  plaintiff's  bad,  375—378 

evidence  for  defendant  as  to,  on  trial  of  indictment,  680 

of  witnesses,  evidence  to  impeach,  642 

attack  on  private,  actionable,  186, 190 

CHARGE, 

of  crime  must  be  precise,  132 — 137 

of  attempt  to  commit  a  crime,  41, 137 

of  an  impossible  crime,  47 

of  being  a  felon,  38—40,  175 

of  being  a  returned  convict,  43, 183,  342,  645 

to  a  constable  in  his  character  as  such,  257—  260 

irrelevant,  287,  343 
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CHARITABLE  INSTITUTION, 

criticism  on  officers  of,  201,  269.  270 
trustees  of,  words  conoeming,  25,  560 
private,  not  to  be  criticised,  202 
report  by  officer  of,  privileged,  254 

CHASTTTY, 

charge  of  want  of,  formerly  not  actionable,  67 — G9 

actionable  if  in  writing,  19 
Slander  of  Women  Act,  1891...67|  794 

"  CHEAT,"  46,  59.  62, 66,  71 

CHEATING, 

charge  of,  libellons,  19 

in  way  of  trade,  actionable,  65 

at  oaids,  charge  of,  actionable,  40, 121 

CHEMIST, 
libel  on,  190 

CHEQUE, 

action  for  dishonouring,  18 

refusal  to  receive,  of  a  particular  bank,  21, 126,  266 

CHILD. 

liability  of,  5d9 

parent  not  answerable  for  wrongs  by,  547,  548 

action  by  parent  for  loss  of  service  of,  540 

CHOICE   OP  COURT,  565 

CHRISTIANITY. 

publications  against.  446—472 
part  of  the  common  law,  459 

CHURCH   MEETING, 

words  spoken  at,  may  be  privileged,  272 

CHURCHWARDEN, 
slander  of,  46.  54 
libel  by.  304 

CIRCULARS, 

of  tradesmen,  may  be  criticised.  206 

issue  of.  when  restrained  by  injunction.  92.  98,  894,  898,  404 — 408 

when  privileged,  256,  257,  267 

CIRCULATION   OP  LIBEL, 

extent  and  mode  of,  880—888.  851,  867 

CIRCULATION  OP  NEWSPAPER, 
not  a  matter  of  public  interest.  196 
material  on  amount  of  damages.  867 

CLAIM. 

statement  of.  579—584,  696—715 

by  husband,  for  words  defamatory  of  wife.  529.  710 

by  wife  alone.  580 

joint  and  several.  559 

particulars  of,  714,  715 

by  solicitor  or  agent,  88 
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CLASS, 

words  affecting  a,  141—148, 427 

religious  order  or  community,  libels  on,  427,  434 

domestic  tribunal  of,  269 
CLERGYMEN, 

criticism  on  the  public  action  of,  195,  202,  206,  207 

words  affecting  them  in  office,  25,  55,  56,  202,  705 

charges  of  incontinency  and  immorality  against,  56,  57 

deprivation  of  office  the  ground  of  action,  56 

plaintiff  must  hold  benefice  or  office  at  the  time  of  the  slander,  52 

slander  by,  on  parishioner,  6,  269,  356 

libels  by,  on  schoolmaster  in  parish,  334 

general  reflections  on  the  clergy  of  a  particular  diocese,  434 

CLEBK, 

words  concerning  a,  62, 188 
to  vestry,  words  concerning,  25 
to  justices,  words  concerning,  24 

words  by,  not  privileged,  224 
publication  to  a,  156, 157,  243,  244 

"  CLIPPER,'*  121 

CLUB, 

'*  black-balled,''  18,  389 

notice  posted  in,  20 

charge  of  misconduct  in,  71,  356 

COINING, 

charge  of,  43,  704,  705,  720,  721 

COLLEGE,  MANAGEMENT  OP, 
a  matter  of  public  interest,  200 

COLLIERY, 

libel  on  proprietor  of,  30 

sanitary  condition  of  property  a  matter  of  public  interest,  196 

COLLOQUIUM, 

or  application  of  the  slander,  116, 130,  582,  583 
provisions  of  C.  L.  P.  Act  as  to,  132 

COLONIAL  COURT, 

power  of,  to  commit  for  contempts,  521,  522 

COLONIAL  LEGISLATIVE   ASSEMBLY, 
power  of,  to  commit  for  contempt,  492, 493 

COMMAND, 

of  master,  no  defence  to  servant,  545 

COMMENT,  184—214 

on  matters  of  public  interest,  what  is,  184 — 214,  716,  717 

allegation  of  fact,  not  a,  193,  409 

every  citizen  has  a  right  to  make,  184,  186, 196, 197,  2C8 

not  privileged  in  the  strict  sense  of  that  term,  184 

differ  from  reports,  185, 190, 191,  302 

on  matters  of  local  interest,  200, 201 

bad  motives  must  not  be  recklessly  imputed,  210 — 214 

must  be  fair  and  honest,  207 

honest  belief  in  truth  of,  not  alone  sufficient,  189 
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COMMENT— ^OfUtnti^d. 

justification,  when  necessary,  174,  193 

limits  on,  186—188 

immaterial  errors  excused,  189 

affairs  of  State,  196—198,  717 
'  trials  in  law  Courts,  198—900 

I  public  institutions  and  local  authorities,  200—202 

parochial  charity,  202 
i  ecclesiastical  affairs,  202 

books  and  pictures,  202 — 204 

architecture,  62, 176,  204 

theatres  and  concerts,  204 

public  entertainments,  204 

appeals  to  the  public  notice,  205 — 207 

advertisements  and  circulars,  206,  210 

controversy  in  newspapers,  206,  275 

on  imaginary  facts,  189 — 192 

PRECEDENTS  OF  FLEAS  OF  BOXi  FIDE.  716,  717 

COMMISSION 

to  examine  witnesses,  620 

costs  of,  650 

COMMISSIONERS, 

evidence  given  before  Royal,  may  be  criticised,  197 
reports  of  meetings  of,  not  privileged  at  common  law,  295 

privileged  by  statute,  810 

COMMITTEE 

of  charity,  communications  to,  266,  270 

of  House  of  Parliament,  petition  to,  privileged,  220 

members  have  a  common  interest,  270 

COMMODITIES 

of  tradesmen,  verbal  imputations  upon,  65,  84,  85 
libel  on,  82—36,  84—90 

"COMMON  FILCHER,"47 

COMMON  INTEREST 

is  a  ground  of  privilege,  264—272,  281—289,  724,  72G 
what  amounts  to,  265,  266,  724,  726 
where  there  is  a  domestic  tribunal,  270 

COMMONS,  HOUSE  OP, 

petition  to,  is  privileged,  220 

libels  on,  490 

contempts  of,  491 

member  of,  may  be  committed  for  contempt  of  Court,  528 

COMPANY,  LIMITED,  552—554 
may  sue  for  slander  of  title,  552 
costs  of  proceedings,  424,  425,  687 
may  sue  a  shareholder  for  libel,  32 
liability  of,  for  malicious  acts  of  servants,  553 
^^  proceedings  of,  at  meefog  of  shareholders,  privileged,  266 

report  of  meeting  not  privileged,  313,  314 
directors  of,  privilege  of,  264,  266,  269 

COMPARISON 

of  handwriting,  625,  676 
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COMPETITION 

between  rival  traders,  34,  84 

COMPOSITION 

of  libel  without  publication,  not  actionable,  157, 158 

COMPOSITOR, 
liability  of,  546 
publication  of  libel  to,  154,  285 

COMPROMISE 
in  civil  case,  647 

not  generaUy  allowed  in  criminal  cases,  691 
not  allowed  on  motion  to  commit  for  contempt,  507 

CONCERTS 

may  be  criticised,  204 

CONDUCT 

of  defendant  may  aggravate  damages,  865 
of  plaintiff  may  affect  damages,  875,  876 

CONFESSION 

of  publication,  627 

CONFIDENTIAL  COMMUNICATIONS,  288—257 

in  answer  to  inquiries,  privileged,  215,  288 — 242,  840 
volunteered,  242 — 244 

in  discharge  of  a  duty  arising  from  relationship,  244 — 247 
volunteered  where  no  confidential  relationship,  247 — 254 
charge  that  plaintiff  had  disclosed,  libellous,  27 

CONFIDENTIAL  RELATION, 
defined,  244 

CONSOLIDATION  OF  ACTIONS, 
at  common  law,  574,  576 
under  the  Act  of  1888...577,  767,  768,  791,  792 
statement  of  claim,  708 
defence,  782 
payment  into  court,  595,  782 

CONSORTIUM, 

loss  of,  69,  108,  856,  891,  892 

CONSPIRACY, 

charge  of,  actionable,  40,  187 

to  boycott  a  trader,  101 

to  induce  persons  to  break  contracts,  15 

to  prevent  persons  from  entering  into  contracts,  15 

CONSTABLES, 

words  concerning,  228,  267,  890 

words  spoken  on  giving  plaintiff  in  charge  of,  are  privileged,  257  —260 

CONSTITUTION, 

libels  against  the,  487—490 

CONSTRUCTION,  104—149 

what  meaning  the  speaker  intended  to  convey  is  immaterial,  104, 114, 

648 
libel  or  no  libel  is  a  question  for  the  jury,  28, 105,  688,  647,  648 
duty  of  the  judge,  105,  647 
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CONSTRUCTION— conttnti^J. 

words  not  to  be  construed  tu  mitiori  sensu^  106 — 108 

jury  to  consider  the  words  as  a  whole,  28, 109 

evidence  of  other  defamatory  publications,  109,  823 

office  of  the  innuendo,  110—129 

words  obviously  defamatory,  114 — 116 

words  prima  facie  defamatory,  116—119 

neutral  words,  119—122 

words  jprtm^  facie  innocent,  123—128 

ironical  words,  128 

words  spoken  in  jest,  6, 116, 119,  643,  720,  721 

words  clearly  innocent,  128, 129 

after  verdict,  681 

CONTAGIOUS  DISEASE, 

charge  of  having,  actionable,  2,  37,  48,  49,  705 

CONTEMPORANEOUS, 

reports  of  judicial  proceedings  should  be,  301,  806,  307 

CONTEMPT, 

of  the  King,  482,  483 

of  the  Oovemment,  484 — 487 

of  the  Constitution  and  of  our  laws  generally,  487 — 490 

of  Parliament,  may  be  dealt  with  in  the  law  Courts,  490 — 493 

how  punished  by  the  House  of  Lords,  491 

how  by  the  House  of  Commons,  491 

the  propriety  of  committal  by,  cannot  be  questioned  in  Courts  of 
law,  492 
of  Colonial  Legislative  Assemblies,  492,  493,  521 

their  power  to  exclude,  492 

CONTEMPT  OP  COURT,  499—528 
three  kinds,  499 
remedies  against,  500 

I.  Indicthbmt  and  Infobmation,  500 — 502 

words  tending  to  prejudice  fair  trial,  500 — 502 
theatrical  exhibitions,  502 

II.  Motion  for  Injxtnction  to  Restrain,  502 — 505 

application  to  be  made  promptly,  503 

words  affecting  administration  of  justice,  502 — 504 

forbidding  report  of  proceedings  in  Court,  504 

publishing  a  statement  of  claim  may  be  a  contempt,  504,  509,  513 

notice  that  the  plaintiff  has  infringed  defendant's  patent,  407 

III.  Motion  to  Commit,  505—528 

i.  SUPERIOR  courts,  493—495,  505 — 522 

proceedings  against  offenders  for  contempt,  11,  12,  494, 

499,  500,  502,  505,  517 
may  not  be  compromised,  507 
application  to  commit  should  be  made  promptly,  506 
must  be  of  a  proceeding  pending,  516 

except  in  three  cases,  516 
member  of  Parliament  may  be  committed,  528 
judge  at  chambers,  power  to  commit,  520i 
letter  to  judge  may  be  a  contempt,  228,  268,  508 
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CONTEMPT  OF  COVBTO'-cmiinued. 
III.  Motion  to  Commit — continued. 

attachment  and  oommittal»  former  distinction,  517 — 520 
publications  prejudicial  to  fair  trial  of  action,  198,  511 — 

617 
by  newspapers,  511 — 517 
reports  of  proceedings  heard  privately,  516 
how  far  intention  to  prejudice  fair  trial  is  necessary,  157, 515 
committal  must  be  for  a  time  certain,  518 
colonial  Courts  of  Record  are  superior  Courts,  531 
ii.  INFEBIOB  COUBTB  OF  BBCOBD,  495—498,  528 — 526 

no  power  to  commit  except  for  contempts  committed  in 

face  of  Court,  528 
special  statutes  as  to  some  inferior  Courts,  525 

iii.   INFERIOB  COUBTB  NOT  OF  BEGOBD,  526 

sureties  for  good  behaviour,  526 

iv.  ECCLESIASTICAL  COUBTS,  528 

form  of  notice  of  motion  to  commit,  740 

CONTEMPTUOUS  DAMAGES,  849,  411,  412 

CONTEXT 

must  be  considered,  28, 109, 485,  648 

CONTRACT 

as  to  libels  cannot  be  enforced,  8,  9 

promise  not  to  publish  a  libel  is  no  consideration  for,  9 

words  inducing  breach  of,  15 

CONTRACTOR, 

words  concerning,  in  the  way  of  his  trade,  65 

CONTRADICTION, 

letter  of,  refusal  to  publish,  764,  784, 791 

CONTRIBUTION. 

none  between  tort-feasors,  164,  165,  560,  561 

CONTROVERSY 

in  the  newspapers,  205,  206,  275 

••CONVICTED  FELON,"  42,  43. 175,  648.  785 

CONVICTION. 

summary,  before  justices,  reports  of,  292 

proof  of.  643 

placards  notifying,  at  railway  stations,  177 

COPY  OF  A  LIBEL, 

every  sale  of,  a  fresh  publication.  159 
when  evidence  of,  admissible,  628 — 680 

COPYING  LIBELS 

'from  one  newspaper  to  another.  165.  870,  645 

COPYRIGHT, 

none  in  immoral  or  libellous  work,  8 

CORONER, 

defamatory  statement  made  at  inquest,  223,  263 
has  power  to  eject  disturber,  524 
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CORPORATIONS, 

may  sue  for  libel,  82,  552 

may  be  goilty  of  malice,  322 

costs  of  proceedings.  424 

may  sue  for  slander  of  title,  552 

may  be  sued  for  libel,  6,  553 

may  be  sued  for  acts  of  agents,  553 

liability  of,  for  malicious  acts  of  servants,  553 

criminally  liable,  553 

not  a  "  person  "  within  s.  3  of  Lord  Campbell's  Act,  431 

when  funds  may  be  used  to  defend  action,  424,  425 

CORRECTION. 

not  an  apology.  571  ^ 

pleading  a,  733 

CORRUPT  AND  ILLEGAL  PRACTICES  PREVENTION  ACT.  1895. 
408,  432,  795 
false  statements  as  to  character  of  candidates,  408,  409 
liability  of  candidate  for  statements  made  by  agent,  550 
injunction  to  restrain,  408 
form  of  petition,  758 

CORRUPTION 

in  office,  charge  of,  2.  24,  25,  51,  54.  139 

COSTS.  410-425.  650.  651 
now  follow  the  event,  410 

all  early  statutes  as  to  costs  repealed  by  Judicature  Act.  411 
application  to  deprive  successful  plaintiff  of  costs,  411.  412 
must  be  good  cause,  410,  416,  417 
what  is  good  cause,  412 — 417 
appeal  as  to.  416,  417 

successful  defendant  cannot  be  ordered  to  pay,  412 
of  introductory  averments,  419 
of  separate  issues,  418 
of  former  trial,  422.  658 
of  husband  and  wife.  423 
under  Slander  of  Women  Act,  1891... 4 10 
of  public  bodies.  424,  687 

under  Public  Authorities*  Protection  Act,  1893,  650,  n. 
of  commission  to  examine  witnesses,  650 
bill  of,  not  privileged,  231 
after  payment  into  Court,  420 

where  innuendo  is  denied,  731,  n. 
of  counterclaim,  420,  421 
security  for,  531,  643,  676,  636 
certificate  for,  660 
practice  as  to  asking  for,  411,  660 
married  women  liable  for,  423,  533,  537,  660 
where  there  is  a  restraint  on  anticipation,  533 
special  costs,  418,  660 
of  trial  before  judge  alone,  410 
in  actions  remitted  to  County  Court,  410,  422,  661 
in  inferior  Courts,  411 
in  local  Court  of  Record,  411,  662 
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COS^S— continued. 

on  writ  of  inquiry,  428 

jury  not  to  consider  question  of,  352,  649 

of  indictment,  686 

of  criminal  information,  691 

when  removed  by  certiorari,  675,  686 

COUNCIL,  COUNTY,  CITY  OB  TOWN, 
not  a  Court,  280 

comments  on  proceedings,  no  libel,  200 
reports  of  proceedings  of,  privileged,  810 

COUNSEL, 

slander  of,  57,  58 

libel  on,  26 

privilege  of,  225—227 

case  for  opinion  of,  not  absolutely  privileged,  230,  286 

libel  by,  in  law  book,  6,  300 

criminal  information  against  County  Court  judge  for  refusing  to  hear, 

438 
report  of  speech  of,  in  Court,  298,  300,  303 
conduct  of  defendant's,  at  trial  may  enhance  damages,  368 

may  be  a  contempt  of  Court,  508 
insults  to,  may  be  a  contempt  of  Court,  507 

COXjNTERCLAIM,  376,  597,  598 
costs  of,  420—422 
may  be  struck  out,  598 

COUNTY, 

proof  of  publication  within,  676 

COUNTY  COURT, 

no  jurisdiction  in  actions  for  slander  or  libel,  except  by  consent,  410, 

575,  659 
remitting  action  to,  422,  574,  575 
subsequent  proceedings,  658 — 662 
jury,  661 
trial,  661 
new  trial,  661 
costs,  661 

contempts  of,  525,  526 
criminal  information  against  judge  of,  438 

FOBMB  OF  PHBCBDENTS,  NOTICES,  &C.,  741 — 743 

COUNTY  COURT  JUDGE, 

words  spoken  by,  in  a  judicial  proceeding,  absolutely  privileged,  223 

COUNTY  COURTS  ACT,  1888, 

does  not  apply  to  actions  of  libel  and  slander,  410 

law  previous  to,  as  to  costs,  410,  411 

remitting  actions  under  s.  66... 422,  575,  576,  658 

COURT, 

choice  of,  565 

payment  into,  381,  420,  594,  730—735 
of  Appeal,  proceedings  in,  652 
proceedings  in  County  Court,  659,  662 
university,  proceedings  in,  565 
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COURT-MARTIAL, 

defamatory  statements  made  in  course  of  proceedings  by,  228 
report  of  proceedings  in,  231,  301 
judgment  of,  absolutely  privileged,  223 

COURT  OP  JUSTICE, 

proceedings  of,  absolutely  privileged,  220 — 231 
report  of  proceedings  of,  privileged,  291 

may  be  forbidden,  504 
comments  on  proceedings  of,  198 — 200 
contempts  of  superior  Courts  of  Records,  499 — 521 
Colonial  Courts,  521,  522 
inferior  Courts,  522 
inferior  Courts  of  Record,  523 
proceedings  in  County  Court,  659 — 662 
remitting  action  to,  575 

to  Court  of  Passage,  576 
other  inferior  Courts,  497, 662 

COURT  OP  PASSAGE, 
an  inferior  Court,  497 
jurisdiction  of,  662 
costs  in,  411 

COURT  OP  SUMMARY  JURISDICTION, 

defamatory  statements  made  in  the  regular  course  of  proceedings  at, 

privileged,  222 
reports  of  proceedings,  privileged,  291 
preliminary  hearing  of  charge  of  libel,  664— ^668 
power  to  seize  and  destroy  obscene  publications,  475 
power  under  Indecent  Advertisements  Act,  477 

**  COZENER,"  47,  62,  65 

CREDIT 

of  traders,  libels  affecting,  6,  29 — 32 

words  affecting,  49,  63—67,  707,  708 
cross-examining  as  to,  376,  609,  642  ' 

CREDITORS, 

communications  between,  when  privileged,  384 
report  of  meeting  of,  not  privileged,  313 

CRIME, 

libel  is,  slander  is  not  a,  7, 426,  616 

words  conveying  direct  charge  of,  actionable,  87,  42 

statement  that  plaintiff  has  been  accused  of  crime,  16, 19,  41 

words  not  necessarily  imputing,  actionable  if  written,  16 

imputation  must  be  specific,  45, 132 — 141 

person  charged  must  be  certain,  141 

words  of  suspicion  only,  41 

imputing  the  murder  of  a  person  yet  alive,  48 

attempting  to  conmiit,  39,  41, 137 

infamous,  threat  to  accuse  of,  432 

solicitation  or  hiring  to  commit,  40 

justification  as  to  charge  of  conunitting,  175,  644,  645 

proof  of  conviction,  643 

information  of,  given  to  public  officer,  257 — 263 
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CRIMINAL  IKFOBMATION,  9,  4d3— 488,  68&-692 
flat  of  public  proseoutor  not  now  required  for,  768,  792 
two  kinds  of,  488 
where  granted,  438 — 436 
application  must  be  made  promptly,  485 
practice  and  evidence,  688 — 692 
motion  for  order  nUiy  688 
affidavits  on  application  for,  688 — 690 
argument  on  application  for,  690 
compromise,  691 
trial,  691 
costs,  691 
no  civil  action  after,  9,  569,  570 

PBE0EDBNT8  OF,  744—748 

CRIMINAL  LIABILITY, 
of  a  married  woman,  583 
of  an  alien,  544 
of  an  infant,  539 
of  agent  or  servant,  545 
of  master  or  principal,  160,  440,  548 
of  a  corporation,  558 
of  a  lunatic,  541 

CRIMINAL  PLEADINGS, 
precedents  of,  744—757 

CRIMINAL  PROCEEDING,  426—445,  668—692 
when  order  of  judge  necessary,  668 
publication,  438—448 
privilege,  443 

justification,  175,  448 — 445 
remedy  by  indictment,  426 
special  intent,  when  necessary,  427 
punishment  at  common  law,  426,  430 
statutes,  430—432 
remedy  by  information,  9,  433 — 438 
libels  on  foreign  ambassadors,  public  personages,  &c.,  436 
considerations  as  to  criminal  proceedings  for  libel,  7 — ^9,  426,  427 
practice  and  evidence,  663 — 692 

CRITIC, 

duties  of,  186—188,  208 

CRITICISM, 

right  of,  184—214 

distinguished  from  defamation,  186 

of  public  men  and  institutions,  184 — 214 

not  seditious,  494 
must  be  fair  and  hondflde,  189, 190,  207—209 
on  public  entertainments,  &c.,  204 

of  books,  newspapers,  pictures,  and  architecture,  202 — 204 
ridicule  of  author  permitted,  186,  208 

CROSS-EXAMINING  "TO  CREDIT,"  376,  609,  642 

CRUELTY, 

charge  of,  libellous,  19, 190 

O.L.S.  8  a 
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**  CUCKOLD,"  68, 148 

CURATE, 

words  spoken  of,  55—57,  253 

CUSTOM. 

loss  of,  as  special  damage,  354,  358 — 361 

evidenoe  as  to  loss  of,  362 — 365 

of  London,  as  to  charge  of  prostitution,  44, 67, 148 

CUSTOMERS, 

complaints  by,  privileged,  64,  274,  337 


D. 
DAMAGES,  347—392 

general  and  special  damage  defined,  2,  37,  347,  353 
I.  General  datnage*^  348—352 

different  kinds  of,  349,  350 

caused  by  diffusion  of  libel  in  newspapers,  312, 351 
amount  of,  is  a  question  for  the  jury,  349,  648,  649,  656 
when  presumed  without  evidence,  348 
must  be  assessed  once  for  all,  351,  649 
costs  should  not  be  considered  in  assessing,  352 
excessive,  349,  656 
loss  of  custom,  349,  358 
evidence  of,  686,  637 
IL  Special  damage  where  the  words  are  not  actionable  per  se.  353 — 862 
what  constitutes,  3,  353,  354 
when  necessary,  2,  37,  72,  347,  353 
action  on  the  case  for  words  causing,  73 — 103 
must  be  pleaded  and  proved,  353,  359,  361 
what  a  sufficient  allegation  of,  858,  361 
loss  of  individual  customers,  358 — 361 
diminution  in  profits,  359,  361 
subsequently  arising,  361,  362 
particulars  of,  586 
in.  Special  damage  where  the  words  are  actionable  per  se,  362 — 365 
what  may  be  considered  in  assessing,  363 
subsequent  to  action,  364 
precedents  of,  708—715 
IV.  Evidence  for  the  plaintiff  in  aggravation  of  damages,  365 — 368 
what  admissible  as,  365,  366 
extensive  publication,  159,  335,  337,  349,  365 
plaintiff's  good  character,  366 
V.  Evidence  for  the  defendant  in  mitigeUion  of  damages,  368 — 381 
(i)  Evidence  falling  short  of  a  justification,  368 

justification  of  part  of  the  libel,  180,  869 
(ii)  Previous  publications  by  others,  178,  369—371,  645,  646 
(iii)  LiabUity  of  others,  159,  371—373,  560,  561 

other  actions  not  to  be  considered,  165.  327,  609,  645,  646 
(iv)  Absence  of  malice,  370,  373—375 
(v)  Evidence  of  plaintiff's  bad  character,  375—378,  646 
(vi)  Absence  of  special  damage,  378 
(vii)  Apology  and  amends,  378—381,  596,  597 
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VI.  Remoteneu  of  damages,  881—884 

damage  must  be  the  direct  result  of  defendant's  words,  170.  882 

damage  caused  by  the  act  of  a  third  party,  884 

not  essential  that  such  third  party  should  believe  the  charge,  886 

third  person  compelled  to  repeat  defendant's  words,  171,  877 

damage  caused  by  repetition  of  a  slander,  170, 171,  887,  888 

husband  and  wife,  891 

damage  must  have  accrued  to  the  plaintiff  himself,  891 

DANCING  MISTRESS, 
slander  of,  63 

DEAD. 

Ubels  on  the,  22.  427.  428.  762 
intent  must  be  proved,  427 
slander  of,  892 

DEATH, 

charge  of  being  the  cause  of,  60. 188 

"  guilty  of  the  death  of  D.'*  is  actionable,  184 

of  party  to  action,  effect  of,  542 

DEBATES  IN   PARLIAMENT, 
reports  of.  808,  809 

DEBT. 

making  unfounded  clum  of,  not  actionable,  20.  68,  64 
letter  repudiating,  when  privileged.  274,  288,  844 

DEER  STEALING, 

charge  of,  actionable,  46 

**  DEFALCATIONS," 

charge  of  having  made,  libellous,  25 

DEFAMATORY,  WORDS  1—15 
defined,  2,  16.  87 
classified,  16—108 

what  are  not  in  their  nature,  69—72, 128, 129 
jurisdiction  of  Ecclesiastical  Courts,  abolished,  46,  67,  68 

DEFAULT, 

judgment  by,  in  civil  cases,  672 

in  criminal  cases,  686 

"  DEFAULTER,"  17,  26 

DEFENCE,  687—698 

that  words  are  not  defamatory,  718 — 721 
justification,  178—188,  690,  721—728 
privilege,  216,  690,  723—728 
absolute  privilege,  216—283,  723,  724 
qualified  privilege,  234—318,  723—728 
infancy,  no  defence,  639 
insanity,  no  defence,  640 
drunkenness,  no  defence,  780,  781 
master's  commands,  no  defence,  645 
instructions  for,  684 
objections  on  point  of  law,  689,  716 
accord  and  satisfaction,  693,  730 

8  a  2 
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DEFENGE-^con^ueci. 

Statute  of  Limitations,  352,  567,  593 

previous  proceedings,  569, 598,  729 

apology,  378—381,  696,  731—735 

payment  into  Court,  594,  731 — ^735 

other  special  defences,  593,  734,  785 

justification  in  criminal  cases,  448 — 445,  745,  754,  755 

innocent  publication,  159,  440,  441,  545,  546,  719 

publication  to  plaintiff  only.  150, 153,  438,  718 

PRECEDENTS  OF,  iu  actions  of  libel  and  slander,  715—735 

slander  of  title,  729 
DEPENDANT, 

married  woman,  580--532,  535—539 

matters  to  be  considered  by,  571 

may  be  called  by  plaintiff,  627 

evidence  for,  642—646 

successful,  cannot  be  ordered  to  pay  costs,  412 

virhom  to  be  made,  161, 163,  439,  558,  559 

joint,  560 

no  contribution  between  or  indemnity  to,  164, 165 

evidence  of  good  character,  on  indictment,  680 

DEFINITION, 
of  libel,  1,  7,  16 
of  slander,  1,  7,  37 

of  defamatory  words,  1,  7, 16, 186, 187,  189 
of  fair  comment,  207 
of  publication,  150, 155 
of  reputation,  150 

of  confidential  relationship,  244,  245 
of  malice,  5,  321 
of  a  newspaper,  749,  783,  790 

DEMANDING  MONEY  WITH   MENACES, 
charge  of,  actionable,  39 
with  threats  to  publish  a  libel,  430,  431 

DEMURRER, 

proceedings  in  lieu  of,  in  civU  cases,  589 
in  criminal  cases,  671,  754,  757 
joinder  in,  754,  767 
to  a  plea,  757 

DENTIST, 

words  spoken  of  a,  61 

DEPRIVING  PLAINTIFF  OF  COSTS, 
powers  of  Court  or  Judge,  416,  417 
must  be  good  cause,  411—  416 
what  is  good  cause,  411—417 
appeal  as  to,  416,  417 

"  DIFFICULTIES," 

charge  of  being  in,  libellous,  17,  30 

DIRECTIONS,  SUMMONS  FOR, 
pleadings,  573 
particulars,  573 
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DIRECTIONS,  SUMMONS  FOIi— continued. 
security  for  oosts,  678 
remitting  action  to  County  Court,  574 
consolidation  of  actions,  574 
stay  of  proceedings,  574 
evidence,  574 
place  of  trial,  574 
time  of  trial,  574 
mode  of  trial,  575 

DIRECTORS   OP  COMPANY, 

re]^rt8  of,  to  shareholders,  privileged,  266 
charges  against,  when  privileged,  266,  270,  887 
statement  to,  by  co-directors,  privileged,  270 
have  a  common  interest,  264,  281 
costs  of  libels  on,  424,  425,  686,  687 
criminal  liability  of,  448 

DISCOVERY, 

of  documents,  602—607 

what  documents  are  privileged  from,  604 

State  papers,  605 

by  interrogatories,  607 — 618 

in  County  Court,  661 

DISEASE,   INFECTIOUS  OR  CONTAGIOUS, 
charge  of  having,  87,  48,  49,  705 
advertisements  relating  to,  477,  794 

DISGRACEFUL  CONDUCT, 

imputation  of,  libellous,  27, 192, 193 

DISHONESTY, 

charge  of,  written,  16,  17,  80,  825,  344 

verbal,  45,  51,  64,  66, 112.  125, 189,  887,  707 
imputation  of,  in  giving  character  of  servant,  288,  254 — 257 

DISPARAGEMENT  OF  GOODS, 

what  the  plaintiff  must  prove  in  action  for,  78 — 75 

what  words  are  actionable  as  such,  84 — ^90 

actionable  as  libel  or  slander  if  involving  reflection  on  reputation, 

32—86,  78 
malice  in  such  action,  89 
privilege  may  be  pleaded,  89 

DISPARAGEMENT  OF  TITLE, 

when  actionable,  75.    {See  under  Slander  of  Title.) 

DISSENTING  MINISTER, 

words  concerning,  25,  57,  200,  272,  280 
proof  of  special  damage  by,  854,  860,  864 

DIVINE  SERVICE, 

not  a  public  meeting,  818 

DIVORCE, 

assertions  that  husband  is  seeking,  a  libel  on  wife,  19 

DOCUMENTS, 

discovery  of,  602—607 
inspection  of,  606 
secondary  evidence,  629 
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DOMESTIC  FORUM  OR  TRIBUNAL,  269,  270 

DRAMATIC  AUTHOR, 
libel  on,  28 
charge  of  writing  immoral  play,  28,  203 

DRUNKENNESS, 

charge  of,  29,  66,  61,  63,  263,  834,  338 
no  defence,  730,  731 

DUEL, 

challenge  to  fight  a,  429 

"DUFFING,'* 
charge  of,  121 

•*DUNCE,»' 

actionable,  if  spoken  of  a  lawyer,  57 

DUTY, 

as  ground  of  privilege,  4,  5,  237 — 268 
may  be  moral  or  social,  257 

E. 

ECCLESIASTICAL  AFFAIRS, 
may  be  criticised,  202 

BOCLESIASTICAL  COURT, 

jurisdiction  of,  in  cases  of  defiunation,  abolished,  45, 67 

blasphemy,  455 — 458 
law  of,  how  far  part  of  English  Common  Law,  457,  458 
cannot  conunit  for  contempt,  528 

EDITOR  OF  NEWSPAPER, 

words  concerning,  28, 115,  212,  722 

may  comment  on  matters  of  public  interest,  184 — 214 

joint  liability  for  publication  of  libel,  164,  761,  783 

liability  to  proprietor,  8, 164 

contempt  of  Court  by,  511 

not  liable  for  malice  of  reporter,  346 

reports  published  by,  309--318,  759—771 

no  contribution  from,  8, 164, 165 

EFFIGY, 

tibel  by  means  of,  7, 13,  22, 127, 145,  403 
burning  in,  7, 13 

ELECTION  PETITION, 
form  of,  758 
Corrupt  and  Illegal  Practices  Act,  795 

EMBEZZLEMENT, 

words  imputing,  actionable,  39,  48, 135,  146 

EMPLOYER, 

liability  of,  440,  546,  548 

EMPLOYMENT, 

lose  of,  is  special  damage,  15,  353 

ENDORSEMENT  ON  WRIT, 
is  privileged,  228 
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ENGINEER, 
libel  on.  83 

ETIQUETTE, 

charge  of  a  breach  of,  not  actionable,  26 

EVENT, 

costs  to  foUow,  410 
where  separate  issues,  418 

EVIDENCE, 

1.  In  civil  cases, 

advice  on,  618 

of  appointment  to  office,  &c.,  623 

of  publication,  618,  624 

copy  of  register  of  newspaper  proprietors,  626,  768 

as  to  innuendo,  632 

as  to  the  libel,  628 

secondary,  when  admissible,  629 

as  to  speaking  the  slander,  630 

of  plaintiff's  good  reputation,  366 

bad  character,  375—378 
that  the  words  refer  to  plaintiff,  634 

that  the  words  were  spoken  of  him  in  the  way  of  his  trade,  636 
of  malice,  323,  330—338,  635 
of  other  libels  or  slanders,  327,  635 
of  damage,  348,  636 
of  special  damage,  2,  353 
in  aggravation  of  damages,  365—368 
in  mitigation  of  damages,  368—381,  646 
of  plaintiff's  distress  of  nund,  354,  357,  363 
of  loss  of  trade,  358,  359 
as  to  handwriting,  625 
of  admissions  by  defendant,  627 
of  personal  ill-will,  323,  326 
for  defendant,  642—646 
of  privilege,  644 
of  a  justification,  173,  644 
of  an  apology,  378—381 

2.  In  ctriminal  aues, 

of  defendant  and  husband  or  wife,  now  admiflaible,  666,  678,  793 
(i.)  In  proceedings  by  way  of  indictment, 

for  the  prosecution,  675 

for  the  defence,  441,  678 
(ii.)  In  criminal  informations, 

for  the  prosecution,  688 

for  the  defence,  690 

EX  PARTE  PROCEEDINGS, 
reports  of,  291—295 

EXAGGERATION 

in  a  comment,  otherwise  fair,  208 

may  destroy  privilege,  287 

may  be  evidence  of  malice,  382—  335,  840 
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EXCESS 

in  mode  of  extent  and  publication,  159,  269,  270,  335,  343,  365 

EXCOMMUNICATED, 

charge  of  having  been,  45 

EXECUTORS,  542 

have  a  common  interest,  264 

action  for  slander  of  title  survives  to,  73,  79,  80,  542 

EXEMPLARY  DAMAGES, 
when  allowed,  350 

EXPERTS, 

evidence  of,  626 

EXTORTION, 

charge  of,  27,  54,  334 

by  threat  to  accuse  of  an  infamous  crime,  432 
publish  a  Ubel,  430 

F 
FACT, 

assertion  of,  is  not  comment,  188, 189,  191,  409 

should  be  kept  distinct  from  comment,  192 
must  be  justified,  194 
pleas  as  to,  682,  716,  717 

notice  to  admit,  620 

FAIR  COMMENT,  184— 214 

right  of  every  citizen  to  comment  fairly  on  matters  of  public  interest, 

184 
this  branch  of  law  of  modem  growth,  184 — 186 
no  libel,  185 

bond  fide  criticism  is  fair  comment,  186, 188 
what  is  a,  207 

must  be  fair  and  honest,  187,  207 — ^213 
must  not  be  prompted  by  malice,  214 
a  question  for  the  jury,  194 

distinguished  from  allegation  of  fact,  192,  409,  716,  717 
must  be  on  matter  of  public  interest,  195 
judge  must  decide  what  are  matters  of  public  interest,  187, 195 
respective  provinces  of  judge  and  jury,  639,  641 
matters  of  public  interest  include : 

affairs  of  State,  196 

administration  of  justice,  198 

public  institutions  and  local  authorities,  200 

books,  pictures,  &c.,  202 

ecclesiastical  affairs,  202 

theatres,  concerts,  &c.,  204 

appeals  to  public,  205 
imputation  of  a  bad  motive,  210 
pleas  of,  716,  717 

FAIR  REPORT, 

privileged,  290—318 

of  judicial  proceedings,  291 — 307 

of  parliamentary  proceedings,  308 


GENERAL  INDEX.  .  825 

FAIR  BEPORT^-con/intfei. 

of  public  meetings,  &c.,  809 — 818 
what  is  meant  by,  804 
question  for  jury,  805 

"PALLING  SICKNESS," 
charge  of  having,  49,  58 

FALSE  BOOKS, 

charge  of  keeping,  65 

FALSE  NEWS, 
devisers  of,  481 

FALSE  PRETENCES, 

charge  of  obtaining  goods  by,  187,  802 

FALSE  WEIGHTS, 

charge  of  using,  65, 125 

FALSEHOOD 

causing  special  damage,  actionable,  72 
need  not  be  shown  by  the  plaintiff,  178 
exceptions,  75 
when  evidence  of  malice,  381,  68 

"FALSELY  And  maliciously," 

invariably  pleaded,  5 
not  strictly  necessary,  581 
must  not  be  traversed,  715 

FATHER, 

publication  to,  when  privileged,  241,  251 

son  cannot  sue  for  slander  of  deceased,  22,  892 

FEELINGS, 

injury  to,  not  special  damage,  856,  857,  868 

"  FELON,"  8,  48 
meaning  of,  175 

FELONY, 

what  amounts  to  a  charge  of,  42, 182 — 141, 182 

imputation  of,  actionable,  88,  89,  889 

if  definite  charge  made  of  a  possible  crime,  45 — 48, 182 — 141 

FICTITIOUS  CHARACTER,  147 

FICTITIOUS  NAMES, 

use  of,  to  conceal  defamation,  of  no  avail,  146,  442 

FIGURATIVE  EXPRESSIONS, 
libel  by,  20,  108,  120,  121,  682 

FIREMAN, 

words  concerning,  55 

FIRM 

may  sue  for  imputation  of  insolvency  on  one  member,  66,  551 

libels  on,  892,  550,  551 

liability  of,  for  libel  by  partner  or  servant,  551 

FISHERY  ACTS, 

charge  of  offence  against,  not  actionable,  40 
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FLOWER  SHOW 

may  be  critic! Bed,  204 

"  FOIST," 

actionable,  34,  394 

'*  FOOL," 

not  actionable,  3,  55,  496 

FOREIGN  AMBASSADORS, 
libellous  reflections  on,  486 

FOREIGN  LANGUAGE, 

slander  or  libel  in,  106,  119--122, 153, 160,  441,  580,  696,  697 

FOREIGN  POLICY, 

matter  for  fair  comment,  186, 196 

FOREIGNER, 

plaintiff,  security  for  costs  by,  543 
liability  of,  for  libel  or  slander,  544 

FORGERY, 

charge  of,  actionable,  2,  39, 46 

what  words  a  sufficient  charge  of,  46, 134, 135 

FORMER  PROCEEDINGS,  569,  593,  729 
costs  of,  422 
against  other  defendants,  immaterial,  164,  372,  645 

FORMER  PUBLICATION, 

of  same  libel  by  others,  no  defence,  164—169,  369^871,  645,  679 

no  evidence  of  its  truth,  178,  646 
how  far  mitigation  of  damages,  370,  383,  645, 
679 
by  the  defendant,  326,  365,  366 

FORMS 

of  pleadings,  notices,  &c.,  App.  A.,  696—758 

FORNICATION, 

charge  of,  not  actionable,  44,  61,  69,  70 

"  FORSWORN,"  46, 112, 136 

FOX'S  LIBEL  ACT  (32  Geo.  III.  c.  60),  772,  773 
protection  afforded  by,  13, 105 
only  declaratory  of  the  common  law,  575,  680,  772 
libel  or  no  libel  is  for  the  jury,  105,  639,  680 
duty  of  judge,  105, 680 

FOXES, 

charge  of  trapping,  against  a  gamekeeper,  actionable,  62, 126 

FRAUD, 

charge  of,  actionable,  if  written,  18 

if  spoken  in  way  of  trade,  29, 30,  837 

not  otherwise,  45,  69, 
70,  72, 137 
imputation  of,  to  opponent,  generally  unprivileged,  274 

FREEDOM 

of  the  Press,  10,  290—318 
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FBEEMASONS, 

report  to  Grand  Lodge  privileged,  272 

FRESH  ACTION, 

for  same  words,  069,  609,  729 

FBESH  DAMAGES, 

as  a  rule,  no  action  lies  for,  351,  861,  862 

"  FROZEN  SNAKE,"  17 

judicial  notice  of  meaning  of,  115,  633 

"  PUDGE,"  110 

G. 
GALLOWS, 

may  be  a  libel  in  efi&gy,  22 

"  GAMBLER,"  47 

GAME, 

charge  of  killing,  20,  126 

GAIMEKEEPEB, 

words  concerning,  62, 126 

GARDENEB, 
libel  on,  146 

GENEBAL  DAMAGES, 

defined  and  distinguished  from  special  damage,  2,  847 
amount  entirely  in  discretion  of  jury,  849 

GENEBAL  ISSUE, 

on  trial  of  indictment  or  information,  671,  672 

GENEBAL  MEDICAL  COUNCIL, 
report  of,  privileged,  295,  402 

GONOBBHCEA, 

charge  of  having,  is  actionable,  49 

GOOD  BEHAVIOUB, 
binding  to,  526 

"GOOD  CAUSE," 

essential  to  jurisdiction  to  deprive  plaintiff  of  oosts,  410,  411,  416 
what  is,  411^416 
application  to  judge  at  trial,  650 
appeal  from  decision  of  judge  at  trial,  416,  417 

judge's  discretion  not  affected  by  Public  Authorities  Protection  Act. 
1898... 650 

GOOD  CHABACTEB, 

plaintiff  may  not  as  a  rule  give  evidence  of  his,  866,  686 
defendant  may  in  a  criminal  case,  680 

GOODS, 

slander  of  title  to,  84—90 

slander  or  libel  consisting  in  an  attack  on,  82—86,  84—00 

GOVBBNMENT, 

libels  against,  484--487 

patronage,  may  be  criticised,  197,  218 

policy  of,  may  be  criticised,  196 
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GOVERNESS, 

words  concerning,  62,  389 

GOVERNOR, 

official  communication  to,  privileged,  631 

GRAND  JURY, 

defamatory  presentment  by,  privileged,  226 

GUARDIANS  OF  THE   POOR, 
words  concerning,  26 

GUNSMITH, 
libel  on,  83 

H. 

HABEAS  CORPUS, 

Speaker's  warrant  an  answer  to,  491 

HABITUAL  DRUNKENNESS, 
words  imputing,  actionable,  66 

HANDBILL 

of  tradesman,  may  be  criticised,  205,  206 

HANDWRITING, 

proof  of,  626,  676,  737 
comparison  of,  626 

HEADING 

of  paragraph  may  be  libellooB,  27, 109,  173 
must  be  justified,  176 

"HEALER  OP  FELONS,"  124 

HEARSAY, 

sufficient  groimd  for  botw  fids  belief,  331 

HEIR, 

slander  of  title  of,  81,  82 

HERALD, 

words  concerning,  64 

HERESY,  466-468 

distinct  from  blasphemy,  466 
no  crime  at  common  law,  466 
statutory  provisions  as  to,  466—457 
jurisdiction  of  Ecclesiastical  Courts,  467,  468 
Nonconformity,  466 
Unitarianism,  468 — 472 

"  HERMAPHRODITE,''  62 

HIEROGLYPHICS, 

may  be  a  libel,  22, 106 

HISTORY, 

libel  contained  in  a,  6, 191 
matters  of,  may  be  discussed,  488 
need  not  be  strictly  proved,  644 
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"  HOCUSSED,"  112 

HOMCEOPATHIST, 

charge  of  meeting,  in  consultation,  26 

•'  HONEST  LAWYER,"  18,  128 

HONORARY  OFFICE, 

words  of  one  in,  24,  49,  51,  52 

HOSPITALITY, 

loss  of,  is  special  damage,  854,  855,  857,  891 

HOUSE  OF  COMMONS, 
member  of,  privileged,  219 

may  be  committed  for  contempt  of  Court,  528 
words  defamatory  of,  490,  491 
contempt  of,  490—492 
breach  of  privilege,  490 

Speaker's  warrant,  an  answer  to  habeas  eorptu,  491 
committee  of,  evidence  given  before,  privileged,  220 
petition  to,  privileged,  220 
report  of  proceedings  in,  privileged,  806 

HOUSE  OF  LORDS, 
contempts  of,  12,  491 

HUSBAND  AND  WIFE,  529— 589 
costs,  428,  581 

proceedings  by  wife  against  husband,  48,  582,  588 
action  for  loss  of  consortium,  69, 108,  856,  891,  892 
liabiUty  of  husband,  585-589 
special  damage,  856,  857,  891,  892,  581 
claim  by  husband  for  words  defamatory  of  wife,  22, 148,  891,  892,  530, 

710 
married  woman  defendant,  585 — 589 

repetition  by  wife  to  husband  of  charge  affecting  herself,  882,  885 
by  husband  to  wife  of  a  charge  affecting  others,  152,  887 
communication  to  wife  of  charge  against  husband,  152 
communications  between,  privileged,  152,  245 
husband  or  wife  of  defendant  may  give  evidence,  678,  798 

"  HYPOCRITE,"  17, 128 

I. 

IGNORANCE, 

words  imputing,  25,  50,  51 

ILLEGAL  TRADE, 

action  for  slander  in  respect  of,  not  maintainable,  66 
must  be  specially  pleaded,  588 

ILLEGITIMATE   CHILD, 

charge  that  plaintiff  is  an,  libellous,  19 

charge  of  having  had  an,  libellous,  78 

when  actionable,  if  spoken,  62,  67 
ILLNESS, 

arising  from  slander,  not  special  damage,  854,  856,  857,  882 
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IMMORAL  WORE, 
no  copyright  in,  8 

publication  of,  is  a  misdemeanour,  473 
magistrates  may  order  destruction  of,  476 
may  be  seized  in  the  post,  477 
charge  that  plaintiff  is  author  of  an,  28,  203 

IMMORALITY. 

charge  of,  if  written,  is  actionable,  16 

not  if  spoken,  at  common  law,  44,  63,  70 
in  a  physician,  26,  60,  61 
in  a  clergymen,  55,  56,  57,  705,  706 

in  a  woman,  or  girl,  actionable  now  by  statute,  67—  69,  534, 
794 

"IMPOSTOR," 

libellous,  17,  26,  28,  52,  61,  206,  212 
not  actionable,  if  spoken,  69 

IMPUTATION, 

of  crime  must  be  specific,  41,  45, 132 — 141 

of  bad  motive,  not  as  a  rule  fair  comment,  210 — 214 

on  a  class,  148 

mCOMPBTENCY 

In  office,  charge  of,  24,  50,  51,  61 

**IN  CONFIDENCE," 

publication  of  defamatory  matter,  152,  244 

INCONTINENCE, 

words  imputing,  to  unmarried  women,  67 — 69 

to  married  women,  584,  710 
to  clergymen,  56,  57,  705,  706 

INCORPORATED  LAW  SOCIETY, 
committee  of,  is  a  Court,  280 

proceedings  before,  absolutely  privileged,  23 

INDECENT  ADVERTISEMENTS  ACT,  1889... 477,  793 

INDECENT  ASSAULT, 
charge  of,  57,  802 

INDECENT  PUBLICATIONS, 
may  be  stopped  in  the  post,  477 
magistrates  may  order  destruction  of,  297,  475 
report  of  indecent  evidence  not  privileged,  310,  791 

INDEMNITY, 

contract  of,  against  publication  of  libel,  8 

INDICTABLE  OFFENCE, 

imputation  of,  in  slander,  37—48, 132—141 

INDICTMENT, 

for  libel,  9,  668—687 
words  must  be  set  out  verbatifiif  668 
except  obscene  words,  473,  668 
pleading  to  the,  671,  754 
removal  of,  by  certiorari,  673 
averments,  668,  669 
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INDIOTMENT— con<tntt«<i. 
joining  several  counts,  670 
quashing,  670,  671,  678 
amending,  677 
oosts  of  trial  of,  686 
order  of  judge  at  chambers,  when  requisite,  668 

PB1CCBDENT8  OF,  744 — 767 

INDORSEMENT  ON  WRIT, 
is  privileged,  221,  228 

INFAMOUS  CRIME, 

charge  of,  with  intent  to  extort  money,  482 

INFANCY, 

no  defence,  689 

INFANT,  47,  689,  640 

appears  by  next  friend,  689 

defends  by  guardian,  689 

action  by  father  of,  for  loss  of  service,  640 

INFECTIOUS  DISEASE, 

imputations  of  having,  16,  87,  48,  49,  706 

INFERENCE, 

when  an  allegation  of  fact,  193 

INFERIOR  COURTS, 

defined,  495—498,  522—628 

jurisdiction  of,  666,  662  ' 

contempts  of,  522—628 

costs  in,  410,  411,  662 

costs  of  new  trial,  412 

costs  of  former  trial,  412,  422 

reports  of  proceedings  in,  292—295 

"INFERNAL  VILLAIN,'^  17 

INFORMATION,  CRIMINAL, 
for  Ubel,  9,  488—488 
practice  on,  688—692 
civil  remedy  barred  by,  when,  9 

PBEOXDEMTS  OF,  744,  746 

INFRINGEMENT  OF  PATENT, 

threats  of  proceedings  for,  90—100,  406 — 408 

injunction  restraining  the  issue  of  circular  denouncing,  92,  97,  407 

INGRATITUDE, 

charge  of,  libellous,  18 

INITIALS  OP  NAME, 

libel  expressed  by,  145, 146,  677 

INJUNCTIONS,  893—409,  502—605 

granted  in  actions  of  defamation  are  of  two  kinds,  898—409 
I.  Injttnctums  granted  after  verdict  or  at  the  firuU  hearing,  893—398, 
699,  707 
application  for,  898 

not  granted  in  actions  for  words  not  actionable  jTer  m,  if  no  damage, 
896—898 


882  GENERAL  INDEX. 

INJimcynONB— continued, 

II.  JnjunctUma  granted  on  interlocutory  appliccUion  be/ore  or  without 
verdict,  d9&— 409 

gnuited  only  in  dearest  caBes,  d98 

words  injuring  the  plaintifTs  business,  92,  98.  404—406,  707 

in  cases  of  trade  libel,  92 

proof  of  special  damage,  when  necessary,  87,  395 

rival  patentees,  404 — 406 

to  restrain  threats  of  a  patent  action,  97,  406 — 408 
injunctions  to  restrain  contempt  of  Court,  502 — 505 

application  must  be  made  promptly,  508 

forbidding  report  of  proceedings  in  Court,  504 
Parliamentary  candidates,  406, 409 
form  of  injunction,  508,  584 
FRSCEDEKT8  of  claim  for,  584,  699,  707 

INNKEEPER, 

slander  of,  62,  64,  861,  864,  535 

INN  OF  COURT, 

complaint  to  benchers,  privileged,  271 

INNOCENT  PUBLICATION, 

onua  of  proving,  lies  on  defendant,  159 
mere  inadvertence,  no  defence,  4, 161,  440 
by  a  newsvendor,  160,  442 
by  a  porter,  160,  546 
precedents  of  plea  of,  718,  719 

INNUENDO, 

office  of,  110-129 

when  necessary,  110, 119, 128 

when  not  necessary,  114, 116, 182 

plaintiff  bound  by,  112, 123 

defendant  cannot  put  his  own  meaning  on  the  words,  181 

justifying  with  or  vdthout,  180, 181, 592 

cannot  make  person  certain  who  was  uncertain  before,  180, 141 

drafting  the,  582 

evidence  as  to  the,  632,  677 

payment  into  Court  vnth  or  without  denial  of,  594,  731,  n. 

INQUIRY, 

communications  in  answer  to,  privileged,  288—242 

writ  of,  to  assess  damages,  428,  572 

INSANITY, 

charge  of ,  18,  71,  240    * 

of  the  King,  488 

no  defence,  540,  719,  720 

INSOLVENCY, 

words  imputing,  17,  80,  68,  66, 148,  400,  401,  551,  552 
acts  imputing,  13,  708 

INSPECTION  OF  DOCUMENTS, 

Haster  has  discretion  to  make  order,  606 
party  inspecting  not  entitled  to  see  whole,  607 
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INSTBUCTIONS  TO  COUNSEL, 
are  privileged,  280,  286 
for  defence,  684 

INTEGBITY, 

words  imputing  want  of,  24,  50 

INTENTION, 

without  overt  act,  no  crime,  41, 188 

of  defendant,  immaterial  in  civil  cases.  4 — 6, 16, 117,  819,  872 

unless  occasion  privileged,  820 
of  defendant,  how  far  material  in  criminal  cases,  157,  444,  515 

in  case  of  libel  on  dead  man,  427,  670 
to  produce  natural  and  necessary  consequence  of  act,  presumed,  4,  465 
averment  of  intention  divisible,  677 
in  cases  of  blasphemy,  447 

INTEBCOURSE, 

of  friends,  loss  of,  words  tending  to  cause,  16,  857,  891 

INTEREST, 

as  ground  of  privilege,  264 — 289 

in  actions  for  slander  of  title,  148 

public,  matters  of,  may  be  criticised,  184 — ^214 

what  are,  is  a  question  for  the  judge,  195 
where  large  body  of  persons  interested,  270 
persons  present  who  have  no  corresponding  interest,  281 
statement  to  protect  defendant's  own,  274 — 277 

INTERIM  INJUNCTION, 

granted  only  in  the  dearest  cases,  898—409 

in  cases  of  trade  libel,  86,  92 

in  cases  of  threats  under  46  &  47  Vict.  o.  57,  s.  82.. .97,  406,  407 

evidence  on  application  for,  97 

INTERROGATORIES,  607—618 

leave  to  administer,  necessary,  607 

must  be  relevant,  608 

as  to  malice,  608,  609 

tending  to  criminate,  618 

♦«  fishing,"  612 

as  to  opponent's  case,  611 

as  to  matters  stated  in  notice  under  Order  XXXYI.  r.  87...610 

setting  aside,  615 

*'  scandalous,"  615 

answer  to,  614—618 

what  defendant  may  refuse  to  answer,  614 

in  County  Court,  661 

PBBCBDBHTS  OF,  786 — 789 

INTOLERANCE, 

religious,  charge  of,  libellous,  18 

INTRODUCTORY  AVERMENTS, 

to  support  innuendo,  formerly  essential,  111 — 118, 148 
still  sometimes  useful,  582,  585,  685, 677 
should  be  traversed,  587 
costs  of,  419 

O.L.8.  3  H     ' 
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IRONICAL  WORDS 

maj  be  actionable,  18,  23, 106, 128 

moat  be  alleged  to  have  been  so  spoken,  128,  583 

ISSUES,  SEVERAL, 
costs  of,  416,  418 

ITCH, 

charge  of  having,  actionable,  if  written,  17 
not,  if  merely  spoken,  49 

J. 
**  JACOBITE,"  54, 184 

JEST, 

publication  in,  no  defence,  6,  76, 104 

unless  so  understood  by  all,  116, 117, 119,  643,  720 

JOCKEY  CLUB, 

privilege  as  to  publication  of  reports  made  to,  272 

JOINDER 

of  causes  of  action,  563 
of  parties,  558-^563 
in  demurrer,  754,  757 

JOINT 

pUintifEs,  25,  31,  559,  563 
defendants,  560,  569 
tortfeasors,  9, 145, 164 

JOINT  PUBLICATION 

of  written  language,  161, 164,  439,  569 

JOINT  STOCK  COMPANY, 

actions  by  and  against,  552 — 554 
costs  of  directors  of,  424,  425,  686 

JOKE, 

words  intended  as  a,  6, 103, 116, 117, 119,  643,  720 

JOURNALIST, 

privileges  of,  184—214,  759—771 
defamation  of,  28,  722 

"  JUDAS,"  116 

JUDGE, 

criticism  of  public  action  of,  no  libel,  195, 196,  494 

of  superior  Court,  words  concerning,  493 — 495,  505 — 522 

of  inferior  Court,  words  concerning,  495 — 498,  522 — 528 

at  chambers,  520,  521 

must  decide  whether  matter  is  of  public  interest,  195 

must  decide  whether  words  are  capable  of  being  libel  or  slander,  640 

must  decide  whether  words  are  actionable  as  disparagement  of  goods,  69 

remarks  by,  absolutely  privileged,  221 

private  letter  to,  not  privileged,  228,  268 

duty  of,  on  question  of  Libel  or  No  Libel,  105,  638—641,  647 

on  uncontroverted  facts  to  decide  if  occasion  privileged,  217,  236,  340, 

638,639 
when  to  nonsuit  or  enter  judgment  for  defendant,  638,  641 
summing  up,  800,  302, 647 
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JUDGE — continued, 

charge  of  corruption  against,  54, 189,  494 
discretion  as  to  costs,  410—417,  422,  650,  651 
application  to,  for  leave  to  prosecute,  668,  768 
respective  provinces  of  judge  and  jury  at  trial,  89,  688 — 641 

JUDGES*  CHAMBERS, 

reports  of  proceedings  in,  privileged,  295 
committal  for  contempt  at,  520,  521 

JUDGMENT,  648 

signing,  no  libel,  229 

publication  of,  in  newspaper,  127, 181,  296 

may  be  reported  separately,  801, 727 

against  husband  and  wife,  587 

previous,  against  same  defendant,  a  bar,  569,  598,  729 

against  others,  no  bar,  165,  871,  872,  645 

unless  publication  joini,  560 
by  default,  572,  685 
proceedings  after,  652 — 658 
arrest  of,  106,  107,  ISO,  584,  688 

JUDICIAL  NOTICE 

of  meaning  of  words,  Ac,  115, 116, 125, 127, 128,  688 

JUDICIAL  PROCEEDING, 
defined,  280,  291 

statements  made  in  a,  absolutely  privileged,  220,  221 
bona  fide  comments  on,  protected,  198 — 200 
private  letter  to  judge  is  not  privileged,  228,  268,  508 
attorney's  bill  of  costs  is  not,  281 
voluntary  affidavit  is  not,  280 
courts  martial,  281 
privilege  of  counsel,  225—227 

solicitor  acting  as  advocate,  226 

jury,  226 

witnesses,  227,  228 

affidavits,  &c.,  228—281 
reports  of,  privileged,  291—807,  768 
transcript  of  record  privileged,  295 
correct  copy  of  inaccurate  record  privileged,  296 
coram  nonjudice^  292 
ex  parte  proceedings,  291,  292,  806 
must  be  fair  and  accurate,  298,  801,  806,  845 
when  not  privileged,  296 
no  comments  should  be  interpolated,  801 

by  party  or  solicitor,  804,  510 
prohibited  reports,  296,  808,  504 
effect  of  section  8  of  Law  of  Libel  Amendment  Act,  1888... 803, 807, 768 

JURISDICTION,  564 

depends  on  place  of  publication,  548,  564 

of  County  Court,  659 

of  Salford  Hundred  Court,  662 

of  Ecclesiastical  Courts  in  defamation,  abolished,  45,  67 

8h  2 
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JXTBlSDldUGN— continued. 

of  Liverpool  Court  of  Pusage,  662 

Mayor's  Gourti  London,  662 

Tolzey  Ck>urt,  Bristol,  662 

service  out  of,  543,  544,  566 

to  restrain  by  injunction  the  publication  of  a  libel,  393 — 109, 502 — 506 

of  quarter  sessions,  430,  473 

removal  of  indictment  by  certiorari,  673 

summary,  of  justices  as  to  libels,  666,  667,  785 

JUBOB, 

privilege  of,  226 
withdrawing  a,  647 

JXJBY, 

to  determine  whether  a  publication  be  a  libel  or  not,  105 — 110, 638 — 
641,647 

a  fair  comment,  209,  641 
to  decide  on  the  sufficiency  of  an  apology,  380 
to  construe  the  words  complained  of,  23,  89, 105,  648,  649 
to  determine  the  meaning  of  words,  51, 105 — ^129,  639 
should  read  whole  of  libel,  23, 109,  306,  648,  649,  680,  681 
to  determine  facts  on  which  plea  of  privilege  is  based,  217,  236,  820 
to  findmaUce,  305,  324,  330,  341,  351 
amount  of  damages  is  question  for,  349, 649,  656,  657 
unreasonable  finding  by,  349, 653 
irregular  conduct  of  jury  at  trial,  655 
right  to  a,  575 

function  of,  in  prosecutions  for  libel,  680,  681 
special,  costs  of,  650,  651 
to  determine  truth  of  the  facts  charged,  174 
must  assess  damages  once  for  all,  351,  569,  649 
should  not  consider  the  question  of  costs,  351,  649 
respective  provinces  of  judge  and  jury  at  trial,  89,  638 — 641 

JUST  CAUSE, 

publication  without,  may  be  malicious,  14, 15,  76,  80,  89 

JUSTICE  OF  THE  PEACE, 
jurisdiction  in  libel,  664—666 
words  by,  when  privileged,  223 
words  concerning,  24,  51,  54,  55,  496 

administration  of  the  law  by,  is  matter  of  public  interest,  199,  213 
reports  of  proceedings  before,  292 — 294,  310 
cannot  commit  for  contempt,  527 
may  require  sureties  for  good  behaviour,  526 

jaSTIPICATION,  173—183 

onii$  of  proving  words  true  is  on  the  defendant,  173 

the  whole  libel  must  be  proved  true,  173, 178—180 

so  must  all  reported  speeches  or  repetitions  of  slander,  178 

must  justify  the  precise  charge,  173,  591,  644 

heading  must  be  justified,  109, 173 

of  innuendo,  180,  592 

must  be  proved  in  every  material  part,  173 — 177,  644 

slight  immaterial  inaccuracy,  174 
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JUSTIPICATION-^w^intieci. 

of  part  only,  in  mitigation,  180,  868,  592,  722 

plea  of,  when  evidence  of  malice,  183,  328,  348,  590,  636 

must  be  specially  pleaded,  182,  590 — 593 

danger  of  pleading,  368,  590,  644 

oow  proved,  182.  644 

rebutting  proof  of,  636 

in  a  criminal  case,  183,  448,  445,  672,  673,  679 

not  permitted  at  common  law,  445 

not  allowed  in  prosecutions  for  blasphemous,  obscene,  or  seditious 

libels,  445,  447, 672,  678,  679 
PBEGEDENTB,  PLB4B  OF,  in  civU  cascs,  721 — 728 
PBEGEDENT  OF  PLEA  OF,  in  Criminal  cases,  745,  754 

K. 

KEEPING  A  BAWDY-HOUSE, 
charge  of,  actionable,  42 

KILLING, 

charge  of,  actionable,  42, 134 

KING, 

libels  against  the,  481 

petition  to,  privileged,  238 

words  cannot  amount  to  treason,  480 

denying  his  title  to  the  crown,  482 

disparaging  his  ministers,  482 — 487 

KNOWLEDGE 

of  defendant  that  his  words  were  false,  proof  positive  of  malice,  321 

328,381 
in  criminal  cases,  6,  481,  440,  678 

L. 
"  LAME-DUCK,"  121 

LAND  SPECULATOR,  62 

LAND  SURVEYOR, 
words  spoken  of  a,  62 

LANDLORD 

and  tenant,  communications  between,  251,  252,  283,  886 
libel  on,  18 

LANGUAGE, 

construction  of,  105—129 

certainty  of,  180—149 

ambiguous,  116—128 

adtionable  per  se,  87 — 69 

actionable  only  by  reason  of  special  damage,  69 — 72 

jury  to  determine  meaning  of,  23, 105—109, 639 

in  excess  of  the  occasion,  832 — 385 

LARCENY, 

what  will  amount  to  a  charge  of,  46, 135, 136 
charge  of,  actionable,  39 
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LAW, 

ecclesiastical,  455—458 
objection  in  point  of,  589,  716 

LAW  LIST,  624 

LAW  OF  LIBEL  AMENDMENT  ACT,  1888, 
law  previous  to,  811 
Bill  as  originally  introduced,  765 

does  not  protect  any  publication  which  is  a  contempt  of  Court,  513 
reports  of  judicial  proceedings  privileged,  800,  768 

of  public  meetings  privileged,  179,  811 — 818 
publication  of  police  notices  privileged,  310 
consolidation  of  actions,  577,  768 
costs,  411,  577 

other  proceedings  for  same  libel,  165,  372,  570,  645 
indictment  for  an  obscene  libel,  473,  474,  768 
preliminary  application  to  judge  at  chambers,  663,  768 
the  defendant  or  the  husband  or  wife  of  defendant  admissible  as  a 
witness,  666,  678,  793 

LAW  OF  PERSONS,  529—555 

1.  Husband  and  wife,  529 

claim  by  husband  for  words  defamatory  of  wife,  529 

married  woman  plaintiff,  529 

liability  of  husband  for  wife's  words,  535 

married  woman  defendant,  536 

criminal  liability  of  married  woman,  538 

2.  Lunatics,  539 
8.  Infants,  540 

4.  Bankrupts,  541 
6.  Receivers,  541 

6.  Executors  and  administrators,  542 

7.  Trustees,  542 

8.  Aliens,  543 

9.  Master  and  servant — principal  and  agent,  545 

master's  commands  no  defence,  545 

principal  liable  for  words  spoken  by  his  authority,  546 

ratification,  547 

criminal  liability,  548 

10.  Partners,  650 

11.  Corporations,  552 

12.  Trade  Unions,  554 

LAWYER, 

libel  on,  18,  26,  27, 109,  116, 128, 176,  303,  699,  700,  761 
slander  of,  54,  57,  58,  59,*  288,  699,  700,  707,  718 

LEGISLATIVE  ASSEMBLIES, 

libels  on,  115,  493  * 

petition  to,  is  privileged,  220 

LEPROSY, 

charge  of  having,  49, 140 

LETTER, 

placed  in  wrong  envelope,  243 
of  explanation,  315,  735,  764,  791 
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LETTER— c<m<tntt«2. 

nofe  privileged  from  inspection,  604 

before  action,  670 

part  only  of,  may  be  privileged,  287,  288 

post-marks  on,  625,  676 

addressed  to  military  superior,  as  distinct  from  official  report,  282, 

233 
libels  by,  in  vrhat  county  published,  565,  676 
marked  "  confidential,"  244,  245 
threatening,  indictment  for,  431,  482 
to  judge  pendente  lUe,  is  a  contempt,  228 

LETTERS  OF  REQUEST,  621 

LETTERS  PATENT, 

slander  of  title  to,  90—100,  404—406 

"  LIAR,"  56,  70 

LIBEL,  16-86 

defined,  1—9, 16—28 

malice  not  essential  to,  5,  6, 105 

distinguished  from  slander,  2,  4,  7, 169 

action  for,  maintainable  without  proof  of  special  damage,  2,  3,  4, 358 

is  criminal,  426,  616 

in  foreign  language,  119,  441,  580,  682,  696,  697 

remedies  for,  civil  and  criminal,  9,  426 

how  construed,  105 — 149 

or  no  libel,  pre-eminently  a  question  for  the  jury,  23, 105, 106 

whole  to  be  looked  at,  23, 106,  306,  648,  681 

b(md  fide  comment,  184—214,  716,  717 

criminal  proceedings  for,  426—445,  668—692 

on  the  dead,  22,  427,  428,  752 

on  a  class,  427,  434 

proof  of  the,  628—630,  675 

photographic  copy  of,  607,  650 

contract  for  printing,  cannot  be  enforced,  8 

blasphemous,  446 — 472 

obscene,  472 — 478 

seditious,  479—498 

pubUcation  of,  150—172,  438—443 

charge  of  publishing  a,  actionable,  28,  40 

in  jest,  6, 104,  117, 119,  720 

lunatic  may  be  sued  for,  6 

on  things,  14,  32—36,  73—103,  148 

County  Court  jurisdiction  in,  659 

innocent  dissemination  of,  159 — 161,  440,  719 

merely  being  in  possession  of,  no  crime,  489 

corporation  may  sue  and  be  sued  for,  6,  32,  552,  553 

trade  unions  may  be  sued  for,  554,  555 

injunctions  to  restrain,  398—409,  443—445,  699,  707 

proving  truth  of,  178 

PBECBOENTS  OF  PiiEA.DiKOB  in  actions  for,  698 — 748 

in  criminal  proceedings  for,  744 — 757 
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LIBEL  ACT, 

82  Geo.  ni.  c.  60  (Mr.  Fox's),  18, 105,  680,  772,  773 

8  &  4  Viot.  c.  9  (Protection  for  publication  of  parliamentary  papers),  773 

6  &  7  Vict.  c.  96  (Lord  Campbell's),  776—778 

8.  1...878,  879,  696,  734,  775 

8.  2... 879,  398,  646,  734,  775,  776 

s.  3...430,  776 

8.4...431,  666,  677,  776,777 

8.  6... 431,  446,  758,  777 

8.  6...448— 445,  671,  685,  777 

8.  7... 440— 443,  648—660,  679,  777,  778 

8.  8... 686,  692,  778 
Newspaper  Libel  and  Registration  Act,  1881... 311,  759—765,  782—789 
Law  of  Libel  Amendment  Act,  1888... 306,  309,  310,  474,  577,  663. 
666,  765—771,  790 

••LIBELLER," 

charge  of  being,  40 

"  LIBELLOUS  JOURNALIST,"  28, 140,  175 

LIBELLOUS  WORKS, 
no  copyright  in,  8 

printer  cannot  recover  for  printing,  8 
no  action  lies  for  price  of,  8 

LIBERTY, 

of  the  press,  10,  290—818,  486,  489 

history  of  growth  of,  10—13 

LICENSED  VICTUALLER, 
libel  on,  31,  112,  361,  364 
words  concerning,  38,  64 

LIMITATIONS, 

Statutes  of,  567,  568,  599 

defence  under,  must  be  pleaded,  598 

Public  Authorities  Protection  Act,  1893.. .668,  660 

LIVERY   STABLE  KEEPER, 
words  concerning,  63 

LOCAL  AUTHORITY, 
not  a  Court,  230 
proceedings  of,  may  be  criticised,  195,  200 

may  be  reported,  310 
costs  of,  424,  425 

LOCAL  COURTS, 

costs  in,  410,  411,  662 

LOCAL  INTEREST, 

matters  of,  may  be  criticised,  197,  200 

LONDON  GAZETTE, 

official  notifications  of  acts  of  State,  absolutely  privileged,  231 

LOSS  OF  BUSINESS, 

general,  when  special  damage,  858,  363 
how  proved,  368,  369 
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LOSS  OF  EMPLOYMENT 
is  special  damage,  354 

LUNATIC, 

liabiUty  of,  6,  640,  719,  720 
charge  of  being,  18,  71,  240 

M. 
MADNESS, 

plea  of,  719,  720 

no  defence,  6,  540 

charge  of,  18,  71,  240 

MAGAZINE, 

joint  liability  of  editor  and  printer  for  libel  in,  164,  548 

MAGISTRATES, 

language  concerning,  8,  51,  200,  487,  496 
report  of  proceedings  before,  privileged,  292 — 294 
cannot  commit  for  contempt,  526,  527 
proceedings  before,  664 

obscene  works,  power  of,  to  search  for,  12,  475 
summary  jurisdiction  of,  in  cases  of  libel,  666,  785 
cannot  receive  as  a  rule  evidence  of  truth,  445,  665 
words  spoken  in  office,  absolutely  privileged,  224 
by  clerk  of,  not  privileged,  224 

"  MAINSWORN,"  121 

MAINTENANCE, 

loss  of,  by  wife,  as  special  damage,  392 

MALICE,  319—346 

means  in  this  book  "  actual  "  or  **  express  "  malice,  5,  320,  321 
not  essential  to  the  action,  5, 104,  319 

unless  occasion  privileged,  5,  320,  635 
is  an  answer  to  a  plea  of  fair  conmient,  213 
may  be  proved  in  aggravation  of  damages,  365,  366 
onus  of  proving,  lies  on  the  plaintiff,  73,  74,  305,  322,  590,  635 
in  another,  irrelevant,  322,  367 
in  the  agent  of  a  corporation,  322 
must  be  malice  of  the  defendant  himself,  322,  346 
proof  of  actual,  32&— 346,  365,  366,  443,  635 
I.  Extrinsic  evidence  of,  323,  326—329 

former  publications  by  defendant  of  plaintiff,  327,  328,  635 

former  quarrels,  326,  635 

acts  of  defendant  subsequent  to  publication,  327 

that  the  words  are  false  is  alone  no  evidence  of,  636 

that  defendant  knew  the  words  were  false,  is  evidence  of,  321, 

323,  331,  636 
plea  of  justification,  when,  173,  328,  590,  591,  635,  636 
II.  Evidence  of,  derived  from  the  mode  and  extent  of  publication,  the 
terms  employed,  &c.,  330 — 332 
(i.)  Where  the  expressions  employed  are  exaggerated   and 

unwarrantable,  332—335 
(ii.)  Where  the  mode  and  extent  of  publication  is  excessive 
159, 160,  835—338,  343,  365 
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UkLICR— continued, 

absence  of,  tends  to  mitigate  damages,  4,  820,  370,  373 — 375 

in  actions  on  the  case,  76,  80,  83,  89 

in  actions  of  slander  of  title,  72,  80-^ 

or  no  malice,  is  for  the  jury,  305,  324,  327,  330 

mere  mistake  cannot  be  evidence  of,  323 

destroys  privilege  of  report,  304,  305,  306,  314,  345,  784,  791 

whether  corporation  can  be  guilty  of,  6,  553, 554 

matters  which  are  not  evidence  of,  323 

particulars  need  not  be  given,  582,  600 

interrogatories  as  to,  606 

"MAN  FRIDAY,'' 

charge  of  being,  not  actionable,  20, 125 
judicial  notice  of  the  meaning  of  the  term,  20 

"MAN  OP  STRAW," 
libeUous,  17 

MANSLAUGHTER. 

charge  of,  actionable,  39 

MANUSCRIPT, 

parting  with  possession  of,  is  publication,  155 — 157 

MARRIAGE, 

loss  of,  is  special  damage,  354,  359 

evidence  of  loss  of,  359 

communication  warning  against,  when  privileged,  242,  245,  246,  725 

MARRIED  WOMAN,  529—539 
libel  on,  19,  480 
slander  of,  67— -69,  433 — 435 
charge  of  stealing  goods  of,  48, 106, 107 
trader,  32,  67,  532 
as  plaintiff,  529,  535,  710 
as  defendant,  535—539 
rights  of  husband,  580 
liability  of  husband,  639 
criminal  liability  of,  488 

may  be  ordered  to  find  sureties  for  good  behaviour,  430 
imputing  immorality  to,  67—69,  534,  710 
communication  to,  of  words  defamatory  of  husband,  152 
presence  of,  on  privileged  occasion,  effect  of,  152 
costs  of,  425,  533,  537 

proceedings  by,  against  her  husband,  532,  533 
security  for  costs  not  required  from,  531 
communication  to  husband,  privileged,  152,  245 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882...480,  530-^33,  535—539 
MASTER, 

words  used  to  induce  servant  to  break  his  contract  are  actionable,  14, 15 

and  servant,  545 — 550 

his  commands  no  defence  for  his  servant,  545 

liable  for  words  of  his  servant,  spoken  with  his  authority,  646 

ratification,  547 

giving  character  of  servant,  238—243,  838,  339,  696 

criminal  liability  of,  440,  548 

defence  under  Lord  Campbell's  Act,  440, 532,  646 
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MASTER  MARINER, 

charge  of  drunkenness  against,  actionable,  29,  63,  274 

privileged,  252 

» 

MATTERS  OP  PUBLIC  INTEREST,  184—214,  716,  717 
what  are,  196—207 

matters  of  local  interest,  may  be,  195 — 198 
affairs  of  State,  196—198 
parliamentary  proceedings,  196 — 198 
administration  of  justice,  198 — 200 
public  authorities,  200 — 202 
local  institutions,  200—202 
parochial  charity,  202 
ecclesiastical  affairs,  202 
Unpublished  sermons,  202 
books,  202—204 
pictures,  202—204 
architecture,  202—204 
theatres  and  concerts,  204,  205 
public  balls  and  entertainments,  204,  205 
flower  show,  204 
appeals  to  the  public,  205 — 207 
advertisement  of  cure,  206 
circulars  and  handbills  of  tradesmen,  206 
controversies  in  the  newspapers,  206,  207 
persons  inviting  public  attention,  205 — 207 

PBECBDBNTS  OF  PLEA  OF  FA.IB  COMMENT  ON,  716,  717 

MAYOR, 

words  concerning,  24,  218,  487,  498,  527 
contempt  of,  498,  527 

MEANING, 

of  speaker  immaterial,  104,  634 
of  words  is  a  question  for  the  jury,  104 — 129,  640,  647 
assigned  by  innuendo,  must  be  adhered  to,  112,  632,  688 
defendant  may  justify  the  words  without  the,  180,  721 

MEASURE  OP  DAMAGES,  348,  349,  636,  637,  666,  667 

MEDICAL  MAN, 

slanders  on,  59—61,  70,  706 

libels  on,  26 

criticism  on  the  advertisements  of,  177,  206,  213 

imputation  upon,  of  immorality,  61,  362 

proof  of  qualification  of,  624 

unauthorised  use  of  name  of,  26 

MEDICAL  OPPICER  OF  HEALTH, 

conduct  of,  a  matter  of  public  interest,  201,  269,  760 

MEDICAL  REGISTER, 
is  evidence,  624 

MEETINGS, 

public,  reports  of  proceedings  at,  how  far  privileged,  809 — 318,  784,  791 
not  if  meeting  illegal,  313 
what  are,  312 
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MEIklBER  OF  PARLIAMENT, 

words  concerniog,  51,  218,  268,  870,  490—498 
privilege  of  speech  of,  219,  220,  268,  810,  845 
may  be  committed  for  contempt  of  Court,  528 

MEMORIAL 

to  Home  Secretary,  262,  268,  628 

MENTAL  DERANGEMENT, 
imputations  of,  18,  71,  240 
defence  of,  540,  719,  720 

MENTAL  DISTRESS 

is  not  special  damage,  856,  863 

MERCHANT'S  CLERK, 

words  concerning,  188,  274 

MERCHANTS, 

words  concerning,  29,  62 — 67 
imputations  on  their  credit,  30,  50,  68, 184 
charge  of  keeping  false  account  books,  65 
imputations  on  their  goods,  80,  31,  64,  84 — 100 

MIDWIFE, 

words  concerning,  60 

MILITARY  AND  NAVAL  OFFICERS, 
reports  by,  privileged,  281—288,  241,  841 
have  a  common  interest,  268 

MILITARY  OFFENCE, 
words  imputing,  41 

MINISTER, 

dissenting,  words  concerning,  25,  56,  57,  272 
proof  of  special  damage  by,  860,  864 

MINISTER  OF  STATE, 

advice  to  Crown  by,  absolutely  privileged,  282 

MISCARRIAGE, 

charge  of,  against  servant  girl,  62 

MISCONDUCT, 

general,  charge  of,  actionable  only  if  written,  16 
in  trade,  charge  of,  is  actionable  always,  80,  68,  64 
information  as  to,  to  public  officer,  privileged,  257 — 260 
imputation  of  past,  in  office,  actionable,  24 
charge  of,  against  public  officer,  not  conmient,  190 

MISDEMEANOUR, 

charges  of,  89,  40, 186, 187 

libel  is  a,  7,  8,  426 

challenge  to  fight  a  duel  is,  429 

MISJOINDER  OF  PARTIES,  372,  559— 563 

MISSTATEMENT  OF  FACT, 
not  comment,  190,  198 

MISTAKE, 

publication  of  libel  by,  5,  6, 127, 156,  339,  441—448 
cannot  be  evidence  of  malice,  321 
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MIS-TRIAL,  684 


MITIGATION  OF  DAMAGES, 
evidence  in,  868—381,  645 

(i)  evidence  falling  short  of  a  justification,  180,  868,  721 
(ii)  previous  publications  by  others,  178,  369,  645,  646 
(iii)  liability  of  others,  371,  372,  645 
(iv)  absence  of  malice,  4,  373 — 375 
(v)  evidence  of  plaintiff's  bad  character,  375 — 378 
(vi)  absence  of  special  damage,  378 

(vii)  apology  and  amends,  379—381,  571,  596,  597,  731—735 
as  to  pleading  facts  in,  596,  597 
particulars,  when  to  be  given,  646 

under  Order  XXXVI.  r.  37... 374,  375 
form  of  notice  of,  735 
damages  previously  recovered,  872,  645,  646 

MITIOBI  8EN8U, 

construction  in,  107 — 109 

MONEY, 

false  pretences,  charge  of  obtaining  by,  802 
attempt  to  extort,  by  threatening  letter,  431 
unfit  to  be  trusted  with,  charge  of  being,  actionable,  17 
charge  of  owing,  not  actionablCi  20,  21,  64, 127, 129 

MOTHER-IN-LAW, 

charge  of  suing  in  County  Court,  not  libellous,  20 

MOTION, 

in  arrest  of  judgment,  106, 107, 130,  651,  652,  675,  681,  682 
for  a  new  trial,  in  a  civil  case,  652 — 658 

in  a  criminal  case,  683 
for  a  rule  for  a  criminal  information,  686,  687 

•FORM  OF  NOTICE  OF,  ON  APPEAL,  739 

TO  GOMMTT  FOB  CONTEMPT,  740 

MOTIVE, 

immaterial,  unless  occasion  privileged,  4,  5,  819 — 821,  373 
in  criminal  cases,  427,  435 
wicked,  imputation  of,  libellous,  24 

"  MOUNTEBANK,"  26,  60 

"  MULATTO,"  46 

MURDER, 

charge  of,  actionable,  18,  89, 184 
what  is  a  sufficient  charge  of,  184 
what  insufficient,  184 
charge  of,  explained  away  by  context,  118 

MUSICAL  PERFORMANCES, 
may  be  criticised,  204 

N. 
NAME, 

unauthorised  use  of,  26,  894 
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NATURAL  MEANING, 

words  must  be  taken  to  bear,  107, 108,  638 
secondary  meaning  may  be  shown,  114, 123~  128,  643 
justification  in,  without  innuendo,  180, 181,  592 

NAVAL  AND  MILITARY  AFFAIRS, 
acts  of  State,  281—233,  724 

NAVAL  AND  MILITARY  OFFICERS, 
reports  by,  privileged,  231,  241,  341 
have  a  common  interest,  268 

NEGLIGENCE, 

gross,  of  newspaper  proprietor  will  enhance  damages,  367 
without  gross,  plea  of,  719 

NEGRO, 

charge  of  being,  not  libellous  in  England,  20 

NEW  TRIAL, 

when  granted,  114,  652—658 

application  for,  to  what  Court,  652 

finding  which  reasonable  men  could  not  honestly  find,  106,  349,  653, 

654 
for  excessive  damages,  656 
for  insufficient  damages,  657 
on  the  ground  of  surprise,  657»  658 
verdict  against  weight  of  evidence,  653 — 655 
on  one  of  several  issues,  652 
against  one  defendant,  653 
form  of  notice  of  motion  for,  739 
in  County  Court,  661 
cost  of  former  trial,  658 
on  indictment  for  libel  in  the  King's  Bench  Division,  674,  684 

NEWS, 

false,  fabrication  of,  430 

NEWSPAPER, 

definition  of  a,  311,  783 

proprietors,  liabiUty  of,  5,  6,  28, 164,  309—318,  547—550,  717 

criminal  liabiUty  of,  6,  439,  547,  549,  550 

Ubels  on,  28,  33, 34,  212 

cannot  sue  editor  for  contribution,  164 

register  of,  12,  785—789 
editor,  liability  of,  164 

Ubels  on,  28, 115,  761 
printer  of,  12, 164,  439 

printer  of,  must  preserve  one  copy  for  six  months,  12 
publisher  of,  439 

contempt  of  Court  by,  512 
reporter,  duty  of,  296—298, 302 
letters  written  to,  may  be  answered,  205,  206 
how  much  may  be  read  in  evidence,  642,  681 

not  justified  in  publishing  story  told  by  plantifi  against  himself.  5,  6 
proof  of  pubUcation  of,  626,  788,  789 
latitude  aUowed  to  writers  in,  185, 189, 199,  485,  489 
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NEWSPAPERr-con^inii^d. 

actionable  language  concerning,  28,  115 

imputation  that  it  has  a  small  circulation,  libellous,  29,  146, 196 

advertisement  in,  when  privileged,  273 

statutory  provisions  relating  to,  12,  626,  759—771,  782,  790 

statutory  plea  of  apology  for  libel  in,  879,  595—597,  734 

extent  of  circulation  of  libel  in,  increases  damage,  29,  351,  352 

discovery  of  proprietors,  printers,  and  publishers  of,  609,  610, 614 — 618 

copying  libellous  articles  from  another,  165,  870,  371,  373,  645,  646, 

785—789 
reports  in,  of  judicial  proceedings,  178,  294 — 307 

of  parliamentary  proceedings,  179,  308,  309 
of  public  meetings,  how  far  privileged,  178,  309 — 318,  728, 
790 
comments  in,  on  matters  of  public  interest,  184 — 214,  486,  489 
editor  not  bound  to  give  up  name  of  correspondent,  375,  562 
publications  reflecting  on  suitors,  witnesses,  or  prisoners,  198, 296, 297, 

511—517 
"gross  negligence  "  in  the  conduct  of,  what  is,  380 
contempt  of  Court  by,  511—514 

manager  of  branch  office,  514 
legislation  as  to  libels  in,  759—771,  782,  790 

NEWSPAPER   LIBEL  AND   REGISTRATION   ACT,   1881...12,   1T9, 
311,  782—789 
definitions,  782,  790 

prosecution  of  newspapers  for  libel,  784,  785 
registration  of  name  of  proprietor,  12, 626,  762,  763,  785—789 
certificate  made  evidence,  626,  789 
fees  on  making  return,  788 
text  of,  782—789 

NBWSVENDORS, 

liabUity  of,  159, 160,  513,  549 

NEXT  FRIEND,  539,  540 

NOMINAL  DAMAGES,  350 

NONJOINDER  OF  PARTIES,  372,  558— 563 

NONSUIT  (PROVINOE  OF  JUDGE   AND  JURY),  638-641 

NOT  GUILTY, 

plea  of,  on  trial  of  indictment,  445,  671,  672 

NOTICE, 

publication  of  government  or  police,  privileged,  310 

containing  threats  of  proceedings,  90 — 93 

dismissing  servant  without,  256 

containing  libellous  matter,  335 

to  auctioneer,  libel  in,  273 

of  exclusion  from  public  room,  20 

of  termination  of  engagement,  no  libel,  129 

that  defendant  will  not  accept  payment  in  cheques  on  plaintiffs  bank, 

21,  126 
that  plaintiff  has  infringed  defendant's  patent,  407 
of  action,  abolished,  570,  781 


848  GENERAL  INDEX. 
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forms  of,  in  Goanty  Court,  741—743 

of  intention  to  adduoe  evidence  of  apology  in  mitigation,  379,  594,  595, 

734 
to  produce,  606,  607,  676 
to  inspect  and  admit,  606,  607 
to  admit  facts,  620 

under  Order  XXXVI.  r.  37,  when  necessary,  374, 377,  643,  646 

form  of,  735 

OF  MOTIO:^  ON  APPEAL,   FOBH  OF,  739 
TO  COMMIT,  FOBM  OF,  740 

NOVICE, 

words  concerning  a,  357 

O. 
OBITUARY   NOTICE, 

of  living  person,  may  be  a  libel,  18 

OBJECTIONS  IN  POINT  OP  LAW,  689 
form  of,  589,  716 

OBSCENE  PUBLICATIONS,  297,  426,  473—478 
charge  of  being  author  of,  38 
test  of  obscenity,  474 

Quarter  Sessions,  jurisdiction  in  case  of,  473 
summary  proceedings  under  20  &  21  Vict.  c.  83.. .474,  475 
reports  of  proceedings  of  Courts  of  Justice  as  to,  not  privileged,  297,  476 
parties  aggrieved  may  appeal,  475,  476 
no  copyright  in,  8 
may  be  stopped  in  the  post,  477 
may  be  seized  by  order  of  magistrates,  475,  780 
indictment  for,  need  not  set  out  the  words,  475,  668,  768 

OCCASION, 

of  publication  giving  rise  to  absolute  privilege,  214 — 233 

qualified  privilege,  234—318 
OCCUPATION 

of  plaintiff,  how  proved,  623 

libels  on  plaintiff  in  way  of,  24—86,  635 

words  concerning  plaintiff  in  way  of,  49—67,  858—361,  705—707 

OFFICE, 

words  concerning  plaintiff  in  his,  actionable,  whether  written,  2,  16, 
24,30 

or  spoken,  2,  37,  49—67 
proof  of  appointment  to,  623 
evidence  of  diplomas,  dto.,  52,  624 
action  lies  whether  the  office  one  of  profit  or  not,  51,  52 
distinction  between  imputation  of  want  of  ability  and  imputation  of 

want  of  integrity,  24,  58 
imputing  ignorance  in,  60,  51,  706 
plaintiff  must  be  in  the  present  enjoyment  of,  in  slander,  57,  58,  6G 

not  so  in  libel,  24 
the  words  must  affect  plaintiff  in  his  office,  49,  52,  635 
paid  and  honorary,  24,  51 
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OFFICE— coM^u^. 

imputing  cormption  to  officer  of  Gourt,  26,  27,  68,  59 
Judges  of  Superior  Court,  54,  498,  499—522 
Judges  of  Inferior  Court,  24,  218,  497,  522—528 
justices  of  the  peace,  58,  54,  527 
clergymen  and  ministers,  55 — 57 
barristers-at-law,  26,  57,  58 
solicitors  and  attorneys,  58,  59,  707 
physicians  and  surgeons,  26,  60,  61,  706 
parish  officers,  25 
.  traders,  62—67,  628,  686 

OFFICER  OF  THE  COURT, 

insulting  an,  a  contempt,  507,  521 

OFFICERS, 

naval  and  military,  reports  of,  privileged,  281 — 283 

have  a  common  interest,  268 
public,  charge  against,  privileged,  260 — 268 

information  given  to,  privileged,  257 — 260 
of  State,  communications  between,  absolutely  privileged,  288,  681 

OMNIA  PRE8UMUNTUB  BITE  ESSE  ACTA,  52 

OPINION, 

words  lowering  plaintiff  in  people*s,  16 

of  expert  witnesses,  when  receivable,  626 

expression  of,  distinguished  from  allegation  of  fact,  192 

everyone  has  a  right  to  express,  on  matters  of  public  interest,  208 

"OPPRESSIVE  CONDUCT," 
charge  of,  libellous,  25 

OPTICIAN, 
libel  on,  80 

ORDER  NISI, 

motion  for,  in  criminal  information,  688 

ORDER  XXXVI.  r.  87, 

effect  of,  874,  877,  648,  646 

in  no  way  restricts  cross-examination,  877,  648 

form  of  notice  under,  785 

interrogating  as  to  matters  stated  in  notice,  610 

ORIGINATOR  OF  RUMOUR 

may  escape  punishment,  170,  887 

r 

OTHER  ACTIONS, 

not  to  be  considered,  165, 166,  869,  609,  645 
between  same  parties,  569,  598,  729 

OTHER  LIBELS,  Ac, 

evidence  of,  when  admitted,  827 

to  explain  ambiguity  in  the  words,  109,  124 

as  evidence  of  malice,  826,  827 

not  to  mitigate  damages,  869—871 

to  aggravate  damages,  865 

O.L.S.  8 1 
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OTHERS  LIABLE, 

no  defence,  169, 170,  869,  560,  645 
no  mitigation,  869,  646 

OUTLAW 

action  by,  572 

OVEBSEBB, 

words  concerning,  25,  277 
evidence  as  to  appointment  of,  628 

OWING  MONEY, 

charge  of,  20,  64, 127,  129 

OXFORD, 

resident  undergraduate  of,  where  to  be  sued,  565 

P. 
PAINTINGS. 
Ubels  by,  7,  21 
public  exhibition  of,  may  be  criticised,  202,  204 

PAMPHLET, 

publication  of  report  of  trial  in  297,  510,  727 

PAPBBS, 

parliamentary,  liability  for  publication  of,  219 

State,  production  of,  628 

authorised  publication  of,  protected,  219 

PABDON, 

crime  Imputed  after  grant  of,  48 
plea  of,  600,  671 

PABENT, 

not  liable  for  acts  of  children,  547,  548 

publication  to,  of  complaint  of  child's  misconduct,  251,  256 

PABISH  MEETINGS, 

proceedings  at,  privileged,  267 

reports  in  newspapers  of  proceedings  at,  810 

PABISH  OPPICEBS, 

words  affecting,  25,  200,  267 
constable,  267 
overseer,  25,  277 
churchwarden,  48,  54 
waywarden  of  a  district,  201 

PABUAMENT, 

candidate  for,  words  concerning,  58 

member  of,  words  concerning,  55 

speeches  in,  absolutely  privileged,  219,  220,  809,  845 

petition  to,  196,  220 

contempts  of  either  House,  490 — 498 

resolutions  of  House  of  Commons,  491 

power  of  commitment,  491 

Speaker's  warrant  not  to  be  too  closely  scrutinised,  491 
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PARLIAMENTARY  CANDIDATE, 
words  oonceming,  197,  550 
statement  averring  withdrawal  of,  482 
misstatement  of  fact  as  to  character  or  conduct  now  an  illegal  practice, 

198,  409,  48^,  550,  795 
injunction  to  restrain  publication  of,  409,  795 
form  of  petition,  758 

PARLIAMENTARY  COMMITTEE, 

proceedings  before,  may  be  criticised,  197 

PARLIAMENTARY  DEBATES  AND  PROCEEDINGS, 
reports  of,  in  newspaper,  privileged,  219,  808,  809 
may  be  freely  commented  on  by  every  one,  184, 196 — 198 

PARLIAMENTARY  PAPERS, 
liability  for  publication  of,  219 
statute  protecting  authorised  publication  of,  219,  778 

PAROCHIAL 

affairs  may  be  matter  of  public  comment,  195,  201,  267,  268 
charity  privately  organised,  may  not,  201 

PARTIALITY, 

charging  a  judge  with,  24,  494,  495,  508 

PARTICULARS, 

of  statement  of  claim.  585,  708 — 715 

of  malice  need  not  be  given,  582,  600 

of  defence,  599 

of  plea  of  justification,  182,  591,  644,  645,  723 

under  Order  XXXVI.  r.  87...646,  785 

summons  for,  578,  705,  709 

of  publication,  586 

of  special  damage,  859,  586,  708—715 

PARTIES, 

to  action,  527-^5,  558—568 
micfjoinder  of,  872,  558—568 
non-joinder  of,  872,  558—568 
several  plaintiffs,  559,  560 
several  defendants,  560 — 568 

1.  Husband  and  wife,  527—589 

claim  by  husband  for  words  defamatory  of  wife,  22, 148,  892,  580 

married  woman  plaintiff,  527 — 585 

liability  of  husband  for  wife's  words,  585 — 589 

married  woman  defendant,  585 — 589 

criminal  liability  of  a  married  woman,  588 

2.  Infants,  589,  540 
8.  Lunatics,  540 

4.  Bankrupts,  541 

5.  Receivers,  541 

6.  Executors  and  administrators,  542 

7.  Trustees,  542,  548 

8.  Aliens,  548,  544 

8i  2 
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9.  Master  and  servant — ^prinoipal  and  agent,  545—550 
inaster*s  commands  no  defence,  545 
principal  liable  for  words  spoken  by  his  authority,  546 
ratification,  547 
criminal  liability  of  master  or  principal,  548 

10.  Partners,  550—552 

11.  Corporations  and  companies,  552 — 554 

12.  Trade  unions,  554,  555 

PABTNERS, 

in  trade,  words  imputing  insolyenoy  to  one  of,  66 

libels  on,  81,  892,  550,  552 

may  join  in  the  action,  81,  550 

previous  recovery  against  one  partner,  569 

PASSAGE,  COURT  OF, 

jurisdiction  in  libel  and  slander,  662 
costs  in,  411,  662 

PATENT, 

slander  of  title  to,  82,  404—406 

threats  of  proceedings  for  alleged  infringement  of,  90 — ^100,  406—408 

PATENTS,  DESIGNS  AND  TRADE    MARKS  ACT,  1883...98  — 103 
406—406,790 
meaning  of  "  threats,"  94,  96,  406—408 
bona  fides  of  defendant  immaterial,  96 
cannot  plead  privilege,  96 

where  defendant  has  commenced  action  for  infringement,  96 
plaintiff  may  obtain  both  damages  and  an  injunction,  97 
interim  injunction,  406—408 

PATRONAGE, 

Government,  may  be  criticised,  197 

PAWNBROKER, 

words  concerning,  121 

PAYMENT  INTO  COURT, 

must  accompany  plea  under  Lord  Campbell*s  Act,  378,  595 

no  plea  denying  liability  can  be  pleaded  at  same  time,  881,  594 

form  of  plea,  781—785 

costs  after,  420,  596,  650,  781,  n. 

not  to  be  mentioned  to  jury,  879,  594 

with  denial  of  innuendo,  594,  781,  n.,  782 

application  for  payment  out  and  as  to  costs,  650,  651 

PECUNIARY  LOSS, 

is  special  damage,  858,  859 

when  essential  to  action,  2,  87,  72,  847,  858 

general  damages  not  confined  to  actual,  850,  648,  649 

PENCIL  MARK, 
may  be  a  libel,  21 


GENERAL  INDEX.  85S 

PERJURY, 

what  amounts  to  a  charge  of,  40, 136, 187, 140,  808 
charge  of  committing,  actionable,  40, 199,  829,  495 
charge  of  procuring  one  to  commit,  40 

PERSONS,  LAW  OF,  529--655 

special  disabilities  and  relations,  529 — 555,  559 — 568 

1.  Husband  and  wife,  527—589 

2.  Infants,  589,  540 
8.  Lunatics,  540 

4.  Bankrupts,  541 

5.  Receivers,  541 

6.  Executors  and  administrators,  542 

7.  Trustees,  542,  548 

8.  AUens,  548,  544 

9.  Master  and  servant — ^principal  and  agent,  545—550 

10.  Partners,  550—552 

11.  Corporations  and  companies,  552 — 554 

12.  Trade  unions,  554,  555 
several  plaintifis,  559,  560 
several  defendants,  560—563 

PETITIONS 

for  redress  of  injuries,  privileged,  260—263 
o  Parliament,  are  privileged,  220,  261 

are  matters  of  public  interest,  196—198 
to  the  Sovereign,  233 

"  PETTIFOGGING  SHYSTER,"  116 

PHOTOGRAPHIC  COPY  OF  LIBEL, 
how  obtained,  607 
costs  of,  650 

PHYSICIAN, 

words  concerning,  8,  60,  61,  862,  706 
libel  on,  26 

imputation  of  adultery  to,  61,  70 
proof  of  qualification  of,  623 

PIANOFORTE  MAKERS, 
libel  on,  30,  402 

"  PICKPOCKET."  46, 185 

PICTURES, 

libels  by,  7,  21, 145,  548 
libellous,  public  exhibition  of,  426 
publicly  exhibited,  may  be  criticised,  202 

"  PIGEONING," 
charge  of,  57 

PILLORY, 

punishment  of,  in  former  times,  488 

PIRACY. 

of  libellous  work,  no  action  for,  8 
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PLACARD, 

on  wall,  proof  of,  629 

publication  by,  127, 156, 158,  887,  697 

election,  568 

PLACE, 

of  trial,  selection  of,  674 

change  of,  621 
of  publication,  how  far  material,  120,  648,  564,  676 

PLAGUE, 

charge  of  having  the,  49 

PLAINTIFF, 

cannot  sue  for  injury  to  reputation  of  another,  14 

who  may  be,  627—565,  568—560 

damage  must  have  accrued  to.  891 

death  of,  688 

must  be  sufficiently  pointed  at  and  identified,  141 

general  reputation  of,  866,  876—878,  634 

conduct  of,  in  provoking  libel,  Ac,  276^277,  878 

right  to  begin,  628 

evidence  for,  628—688 

matters  to  be  considered  by,  668 

proof  that  the  words  refer  to,  141,  684 

special  character,  proof  of,  628 

difficulty  as  to  right,  658—560 

joint  plaintiffs,  558,  560 

infant,  689,  540 

married  woman,  527,  710 

"PLANT,"  122 

PLAY, 

accusing  a  man  of  writing  an  immoral,  not  fair  comment,  208 

PLEADINGS,  579—601 

statements  in,  are  privileged,  228 
Jn  Civil  CaseSf 

statement  of  claim,  579—684,  696—716 

joinder  of  causes  of  action,  568 

averments,  what  necessary,  ISO — 182,  688 

innuendo,  110—129, 682 

colloquium,  115, 180, 141 

special  damage,  75, 76,  847—892,  588,  686,  637 

amendment  of,  685,  598 

particulars,  566,  699,  708—716 

defence,  587—600 

traverses,  687 

objections  on  points  of  law,  689 

no  libel,  689 

privilege,  590 

justification,  690 

special  grounds  of  defence,  698 

payment  into  Court,  694 

payment  into  Court  under  Lord  Campbell's  Act,  696 

apology,  696 
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PLEADINGS— <}Oft^t««({. 
In  Civil  Cases — contmued. 
counterclaim,  597 
reply,  600 
variance,  690,  677 
County  Court,  668—662 

PBBCBDSlilTS  OF, 

in  actions  for  libel  and  slander, 

statements  of  claim,  696—715 
defences  and  replies,  715 — 786 
interrogatories,  &c.,  786 — 789 
of  slander  of  title,  and  trade  libel,  711 — 715,  729 
in  County  Court,  741—748 
notices  of  motion,  789,  741 
In  Criminal  Cases^ 
indictment,  668 
amendment  of,  668 
demurrer  to,  671 
Pbbgsdbnts  of, 

informations,  744 — 748 

indictments,  748 — 761 

pleas,  671, 672,  754 

replication  to  pleas,  678,  756 

demurrer  to  pleas,  672,  757 

justification  under  Lord  Campbell's  Act,  672 

information,  688 

POLICE  NOTICES, 

publication  of,  in  newspapers,  priyileged,  310 

POLICEMAN, 

slander  of,  55,  228,  224,  267,  390 
words  published  to,  257—260 

POLITICAL  AUTHORS, 

privilege  as  to  writings  of,  486,  489 

POLITICAL  MEETINGS, 
comments  on,  no  libel,  206 
proceedings  at,  reports  of,  when  privileged,  818,  817 

POOR  LAW, 

administration  of,  a  matter  of  public  interest,  201,  269,  760 

POST-CARD, 

publication  of  libel  by,  avoids  privilege,  153,  281, 886,  836,  345 

POST-MARK, 

as  evidence  of  place  of  publication,  625,  676 

POSTMASTER, 

complaint  as  to,  252,  262 

POSTMASTER-GENERAL, 

complaint  by  private  individual  to,  252,  262 

POX. 

charge  of  having,  49,  62,  685 
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PRACTICE  IN  CIVIL  GASES,  666-662 
Launohino  thb  Action,  656—678 
oonsiderations  before  writ,  666 
parties,  568 
Beveral  plaintiib,  669 
seyenJ  defendants,  660 
joinder  of  oaoses  of  action,  668 
joriBdiction,  664 

(i.)  choice  of  Court,  666 
(ii«)  service  of  writ  out  ofljurisdiction,  666 
Statutes  of  limitation,  667 
former  proceedings,  669 
letter  before  action,  670 
indorsement  on  writ,  671 
matters  to  be  considered  by  defendant.  671 
writ  of  enquiry,  672 
summons  for  directions,  678 
(i.)  pleadings,  678 

(ii.)  particulars,  678 

(iii.)  security  for  costs,  678 

(iv.)  remitting  action  to  County  Court,  674 

(v.)  consolidation  of  actions,  674 

(▼i.)  stay  of  proceedings,  674 
(vii.)  evidence,  674 
(viii.)  place  of  trial,  674 

(ix.)  time  of  trial,  674 

(z.)  mode  of  trial,  676 
remitting  action  to  County  Court,  676 
consolidation  of  actions,  676 
the  pleadings  (see  Plbadinqb),  679—601 
Pbspabino  fob  Tbial,  602—622 

order  for  discovery  of  documents,  602 
documents  privileged  from  production,  604 
production  and  inspection,  606 
interrogatories,  607 
answers  to  interrogatories,  614 
advice  on  evidence,  618 
letters  of  request,  621 
Tbiai^  628— 661 

proof  of  plaintifE's  special  character,  628 

proof  of  publication,  624 

proof  of  the  libel.  628 

proof  of  speaking  of  the  slander,  680 

evidence  as  to  innuendo,  682 

proof  that  words  refer  to  plaintiff,  684 

proof  that  words  were  spoken  of  plaintiff  in  way  of  office,  &c.,  636 

evidence  of  malice,  685 

rebutting  justification,  686 

evidence  of  damage,  686 

provinces  of  judge  and  jury,  688 

evidence  for  defendant,  642 

withdrawing  a  juror,  647 

summing-up,  647 
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PBAOTIOE   IN  CIVIL  QMSE^^^-cantinued. 
Tbial — contmued. 

▼erdiot  and  judgment,  648 

applioation  for  oosts  and  payment  out  of  Court,  650 
PBOOEBDiNaB  AFTBB  Tbial,  652 — 658 

motion  for  new  trial,  652 

misdireotion,  658 

verdict  against  weight  of  eyidence,  658 

irregularities  at  trial,  655 

fresh  evidence,  655 

verdict  not  assented  to  by  the  whole  of  the  jury,  656 

excessive  damages,  656 

amallness  of  damages,  657 

surprise,  657 

judge's  note,  658 

costs,  658 
County  Court  proceedings,  659 — 662 
other  inferior  Courts,  662 

PRACTICE   IN  CRIMINAL  PROCEEDINGS  BY  WAY  OP  INDICT- 
MENT, 668-687 
preliminary  application  to  judge  at  chambers,  668 
proceedings  before  magistrates,  664 
indictment,  668 
pleading  to  the  indictment,  671 
certiorari,  678 

evidence  for  the  prosecution,  675 
evidence  for  the  defence,  678 
sunmiing-up  and  verdict,  680 
proceedings  after  verdict,  681 
sentence,  684 
oosts,  686 

PRACTICE    IN    PROCEEDINGS    BY    WAY    OP    CRIMINAL    IN- 
FORMATION,  688—692 
motion  for  the  order  nisi,  688 
argument,  690 
compromise,  691 
trial  and  costs,  691 

PRAISE, 

ironical,  may  be  a  libel,  22, 128 

PRAYER.BOOE, 

words  in  derogation  of,  458 

PRECEDENTS,  698—758 

of  pleadings  in  actions  for  libel  and  slander,  693 — 743 
I.  In  thb  High  Coubt, 

statements  of  claim,  696—715 

particulars  of  special  damage,  707 — 715 

defences,  715 — ^785 

replies,  736 

interrogatories,  786—789 

pleadings  in  actions  for  words  causing  damage,  702,  711 — 715,  729 

particulars  under  Order  XXXVI.,  r.  87.. .785,  786 
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PRECEDENTS— con^ntie<2. 

!•  In  thb  HiaH  Ooubt — continued. 
notioe  of  motion  on  appeal,  739 
notice  of  motion  to  commit  for  contempt,  740 
II.  Ih  thx  Coubty  Goubt, 
remitted  action,  741 
special  defences,  748 
III.  In  GBiMiNjiJi  Plbadinob, 
informations,  744,  746 
pleas  to  information,  746 
replication,  746,  766 
indictments,  747 — ^768 
pleas  to  indictments,  764 — 766 
demurrer  to  information  or  indictment,  764 
joinder  in  demurrer,  764,  767 
demurrer  to  a  plea,  767 
rv.  Election  Petition  under  the  Gobbuft  and  Illeqal  Pbactigbb 
Act,  1896.. .768 

PREFATORY  AVERMENTS, 
as  to  traverse  and  denial  of,  687 
evidence  as  to,  628,  634,  677 
not  necessary  to  support  innuendo.  111,  130 — 182,  688 

PRESS, 

liberty  of,  defined,  10, 184 
history  of  growth  of,  12, 13 
abuse  of  liberty  of,  10 
censorship  of,  10 — 18 

PREVIOUS  AGTIONS,  868,  669,  698,  729 

PREVIOUS  GONVIGTION,  648 

PREVIOUS  PUBLICATIONS 

of  same  libel  by  others,  no  defence,  164,  869—371,  661,  646 

no  evidence  of  its  truth,  179,  646 
how  far  mitigation  of  damages,  369,  383 
by  the  defendant,  336,  366,  366 

PREVIOUS  REPORTS  OR  RUMOURS,  166—169,  368,  646 
if  bond  fide  repeated  to  persons  calumniated,  171,  277 — 281 
no  defence,  178,  646 
evidence  of,  not  admissible,  869,  371,  372 

PRIEST, 

words  spoken  by,  268,  269 
of,  26,  143 

PRINCIPAL 

and  agent,  646—660 

liable  for  words  spoken  by  his  authority,  646 

criminal  liability  of,  440,  648 

defence  under  Lord  Campbell's  Act,  440,  441,  648 — 660 

ratification,  647 

not  liable  for  malice  of  agent  867 
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PRINTER, 

liabUity  of,  6, 164,  441,  545,  546,  548 

must  print  his  name  and  address  on  every  publication,  12 

must  preserve  name  of  his  employer,  12,  541 

must  make  a  return  under  the  Newspaper  Libel  and  Registration  Act, 

1881...626,  786 
cannot  recover  wages  for  printing  libellous  matter,  8 
publication  to,  154,  489,  625 

PRINTING, 

libels  by,  7, 17, 164, 165 

primd  facie  evidence  of  publishing,  164,  616 

a  libel  without  publication,  154,  625 

libellous  matter,  cost  of,  cannot  be  recovered,  8 

PRISONER 

may  be  fined  for  contempt  of  Court,  508 
must  be  present  on  motion  for  new  trial,  684 

"PRIVATE  AND  CONFIDENTIAL," 

marking  communication,  effect  of,  244,  245 

PRIVATE  CIRCULATION, 

book  printed  for,  criticism  of,  208 

PRIVATE  INTERESTS, 

statements  in  defence  of,  privileged,  272 — 274 

PRIVATE  LETTER, 

may  contain  "  threat "  within  meaning  of  Patent  Act,  1883... 407 

PRIVATE  LIFE 

of  candidate,  when  open  to  discussion,  197,  276 
attacks  on  a  man's,  beyond  limit  of  fair  comment,  208 

PRIVILEGE  OF  WITNESSES, 

as  to  self-criminating  evidence,  723 

as  to  production  of  State  papers,  628 

as  to  words  spoken  in  giving  evidence,  227,  228 

PRIVILEGED  COMMUNICATIONS, 
what  are,  286—289 
must  be  relevant,  287 

PRIVILEGED  OCCASIONS,  184,  215—318 

defence  that  words  were  spoken  on  a  privileged  occasion,  215, 723 — 728 
the  judge  to  decide  whether  occasion  is  privileged  or  not,  217, 236, 320, 

324 
presumption  of  privilege  rebutted  by  evidence  of  malice,  304,  320,  330 
onus  of  proving  occasion  privileged  on  defendant,  236 
publication  to  persons  outside,  281 — 289 

by  telegraph,  153,  281,  336 

by  postcard,  153,  281,  336,  345 

by  letter  to  newspaper,  282 
Exertions, 

(i.)  Where  occasion  privileged,  but  other  people  hear,  282,  288 

(ii.)  Subsidiary  publications,  284,  285 
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PRIVILEGED  OCCASIONS— continued. 
Occanons  absolutely  Privileged,  215 — 238 
(i.)  Parliamentary  proceedings,  219,  220 
(ii.)  Judicial  proceedings,  220—281 

words  spoken  by  a  judge,  or  person  by  law  exercising 

judicial  functions,  221 — ^224 
words  spoken  by  parties  and  advocates,  225—227 
words  spoken  by  a  witness,  227,  228,  723 
words  in  documents  used  in,  228—281 
proceeding  must  be  judicial,  not  administrative,  221,  280 
(iU.)  Acts  of  State,  281—233.  724 
PBBCZDSNTS,  723,  724 
QuaUfled  Privilege,  284—818,  724—728 
oases  of  qualified  privilege  classified,  234 

I.   WHBBB  CIBGUMBTANCES    cast    upon  THB   OBFSKDAIVT    THB    DUTY  OF 
MAEENQ  ▲  COMMUNICATION. 

(A.)  StcUemeiUs  made  in  answer  to  inquiry,  238 — 242,  840 
characters  of  servants,  238 
other  answers  to  inquiries,  288 

(B.)  Statements  not  in  answer  to  a  previous  inquiry,  242 — 268 

communications  made  in  discharge  of  a  duty  arising]  from  a 

confidential  relationship,  244 — 247 
information  volunteered  when  there  is  no  confidential  relationship 

existing,  247—257,  340,  341,  725 
characters  of  servants,  254—257,  88&--340,  724 
information  as  to  crime  or  misconduct  of  others,  257 — 260,  842 
charges  against  public  officials,  260—263,  342,  843 
person  applied  to  must  have  some  jurisdiction,  260,  343 

n.  Webbs  thb  dbfbndant  has  an  intbbest  in  the  bubjeot-mattbe  of 

THB  COMMUNICATION,  AND  THB  PBBSON  TO  WHOM  THB  [COM- 
MUNICATION IB  MADB  HAS  A  CORREBPONDINa  INTEBB8T  OB  80MB 
DUTY  IN  CONNECTION  WITH  THE  MATTER,  264 — 289 

common  interest  may  be  pecuniary  or  professional,  264 
must  be  one  which  the  law  recognises  and  appreciates,  264,  265 
where  a  large  body  of  persons  are  interested,  269 
trade  protection  societies,  270—272 
tribunals  constituted  by  agreement,  270,  271 
if  strangers  present,  privilege  will  be  lost,  281,  282 
statements  necessary  to  protect  defendant's  private  interest,  272 — 
274,848—845 

m.  Communications  made  in  self-defence,  275 — 289 
statements  invited  by  the  plaintiff,  172,  277—281 
Publications  to  persons  outside  the  PRiviLEaE,  281 
two  exceptions,  282 

(i.)  extent  of  the  privilege  in  slander,  282 
(ii.)  subsidiary  publication,  284 
privileged  communications,  286 

PBBCEDBNTS,  724 — 727 

PRIVIIiBGED  EEPOBTS,  290—818,  345,  846. 

(i.)  Reports  of  judicial  proceedings,  291—807,  768 
matters  coram  nonjudice,  292 
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PRIVILEGED  REPORTS— aw<tnu«d. 

(i.)  Reports  of  judicial  -pTooeeddngs— continued. 
reports  not  privileged,  2S0,  296,  297 
reports  must  be  accurate,  298,  345,  846 
reporting  part  only  of  a  trial,  301,  345, 846 
no  comments  should  be  interpolated,  802 
an  accurate  report  may  still  be  malicious,  804,  846 
(ii.)  Reports  of  Parliamentary  proceedings,  308,  309,  346 
(iii.)  Reports  of  public  meetings,  809—318,  790 
in  actions  on  the  case,  89,  237 
in  criminal  cases,  448 
PSECSDEST8,  727,  728 

PRIVY  COUNCIL, 

complaint  addressed  to,  privileged,  220 

PROBABLE  CAUSE, 

absence  of,  may  render  publication  of  words  actionable,  14, 15  80, 89, 100 
absence  of,  may  show  malice,  76,  80,  83,  89 

PROCEEDINGS, 

former,  272,  569,  693,  729 
after  judgment,  652—658 
in  the  County  Court,  659—662 
before  magistrates,  664 — 668 
after  verdict,  681—684 

report  of,  matter  of  public  interest,  198 — 200 
privileged,  291—307 

PROCTOR, 

words  concerning  a,  27, 176 

PRODUCTION  OF  DOCUMENTS, 
order  for,  602—604 
privilege,  604—606 
inspection,  606,  607 

PROPANE  LIBELS,  464— 172 

PROFESSION, 

words  injuring  the  plaintiff  in  the  way  of  his,  2, 16,  25—29,  37,  49^62, 
636,  701—707 

PROFITS, 

loss  of,  is  special  damage,  854,  858,  861,  862 

PROMISE, 

to  indemnify  against  consequences  of  publishing  libel,  8 
to  abstain  from  publishing  libel,  9 

PROOF 

of  plaintiff's  special  character,  62,  623 
of  publication,  624 
of  the  libel,  628 

of  the  speaking  of  the  slander,  630 
that  the  words  refer  to  the  plaintiff,  684 

that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his  office, 
profession,  or  trade,  635 
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PROPBIETOR 

of  newspaper  liable  for  all  libels  contained  therein,  6,  156,  163,  548 
not  liable  for  malice  of  reporter,  345 
liable  for  accidental  slips  of  printer,  548 
civilly,  6,  28,  29, 163, 164,  809—818,  547—549,  717 
criminally,  439,  549,  550 
register  of,  12,  785—789 
"  representative,"  785 

PROSECUTION, 
for  libel,  426^445 
procedure  on,  663 — 692 
when  leave  of  judge  required  for,  663 

PROSPECTIVE  DAMAGES,  352 

PROSTITUTE, 

verbal  charge  of  being,  now  actionable  by  statute,  67—69,  794 
charge  of  having,  under  protection,  libellous,  19, 115 

PROSTITUTION, 

words  imputing  to  a  woman  or  girl,  now  actionable,  67 — 69,  389,  794 

to  the  shopwoman  of  a  trader,  63,  70 
to  a  married  woman,  67 — 69,  892 

PROVOCATION. 

by  libel  to  a  breach  of  the  peace,  426 

by  plaintiff's  conduct,  275—281,  874,  433 

by  previous  libels,  when  evidence  in  mitigation,  374 

PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
action  must  be  brought  within  six  months,  568 
continuing  damage,  568 
judge  has  discretion  as  to  solicitor  and  client  costs,  650 

PUBLIC  BENEFIT, 

when  a  defence  in  criminal  proceedings,  183,  443 — 445,  756,  777 

PUBLIC  BODIES, 

costs  incurred  by,  424,  425 

"PUBLIC  CONCERN," 

new  phrase  introduced  into  section  4  of  the  Law  of  Libel  Amendment 

Act,  1888.. .769,  790 
probable  meaning  of,  769 

report  must  be  of  matter  of,  to  be  privileged,  315—318 
what  are  matters  of.  195—207,  316 

PUBLIC  INSTITUTIONS  AND  LOCAL    AUTHORITIES 
may  be  criticised,  195,  200—202 
are  matters  of  public  interest,  195 

PUBLIC   INTEREST.  MATTERS  OF, 
may  be  freely  commented  on,  184 — 214 
what  are,  195—207,  316 

Is  a  question  for  the  judge,  195 
report  must  be  of,  to  be  privileged,  315—318 
affairs  of  State,  196—198 
Government  patronage,  197 
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PUBLIC  INTEREST,  MATTERS  OF—oontinued. 
A  debates  and  proceedings  in  Parliament,  196 — 198 
petitions  to  Parliament,  196 

books  and  other  literary  publications,  185, 186,  202—204 
paintings  and  works  of  art,  185,  202 — ^204 
architecture,  202—204 

advertisements,  placards,  circulars,  205^207 
the  performances  at  places  of  public  entertainment,  204,  205 
the  conduct  of  persons  attending  a  public  political  meeting,  207 
management  of  public  institutions,  200 — 202 
parochial  charity,  201,  202 
ecclesiastical  afEairs,  202 

the  public  conduct  of  public  men,  184, 186,  187, 194 — 196 
persons  inviting  public  attention,  184,  205 — 207 
newspaper  controversies,  206,  207 
American  law  concerning,  198 

FBBCEDENTB  OF  PUBAB  OF  JIONI  FIDS  GOMMEMT  ON,   716,  717 

PUBLIC   MEETINGS, 

reports  of  proceedings  at,  how  far  privileged,  309 — 318,  759 — ^771,  790, 

791 
comments  on  conduct  of  persons  attending,  permitted,  206,  207 
what  are,  312,  818,  790,  791 

PUBLIC  MEN, 
who  are,  184, 185 

their  public  conduct  may  be  freely  discussed,  185 — 192, 194,  207 — 210 
imputation  of  corrupt  motives  to,  189 — 195,  210 — 214 

PUBLIC  OFFICER, 

information  given  to,  privileged,  257 — 260 
charges  against,  privileged,  260 — 263 

PUBLIC  PERFORMANCES  AND  ENTERTAINMENTS 
may  be  the  subject  of  fair  criticism,  204,  205 

PUBLIC  POLICY 

ground  for  refusing  to  produce  a  document,  628 

PUBLICAN, 

defamation  of,  31,  64, 112 

PUBLICATION,  150—172,  438—443 
definition  of,  150, 155 
must  be  to  a  third  person,  150 
of  libel  and  slander  distinguished,  150 — 152 
onus  lies  on  plaintiff  to  prove,  152,  761,  763,  787 
must  be  prior  to  date  of  writ,  152 
to  plaintiffs  agent  or  solicitor,  154,  244,  288 
to  a  clerk,  154,  285 

to  persons  outside  the  privilege,  281 — 289 
subsidiary,  on  a  privileged  occasion,  284 — 286 
plaintiff  must  prove  a  publication  by  the  defendant  in  foci,  155 
publication  per  aliumy  161,  545—550, 679 
publication  in  a  newspaper,  163, 164,  809 — 318 
to  printer,  154,  580 
all  concerned  in,  are  liable,  6, 164, 165,  489,  440 
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PUBLICATION— «m<»ntt«i. 

publisher  of  book  oontaimng  a  libel  cannot  sne  person  who  shows  book 

to  another,  unless  as  for  breach  of  contract,  159 
particulars  of,  586 
excessive  or  repeated,  will  aggravate  damages,  158,  269,  270,  336,  346, 

365    ' 
in  criminal  oases,  438—443,  679 
denial  of,  587,  588,  718—720 
unconscious,  100, 159, 160,  440,  679,  718—720 
repetition  of  a  slander,  164 — 169 
naming  your  authority  now  no  defence,  166—168 
sometimes  a  duty  to  repeat,  171 
by  sale  in  a  shop,  160 

by  letter,  telegram,  or  postcard,  158—156,  281,  282,  386 
by  placard,  156 

by  copying  from  another  newspaper,  370,  371,  628 
by  mistake,  5, 6, 155—157. 165 
by  contrivance  of  plaintiff  himself,  172,  277—281 
may  be  restrained  by  injunction,  when,  393 — 409,  707 
proof  of,  624, 675 
proof  of,  where  libel  is  lost,  627 
in  a  particular  county,  676 

PBXCEDENT8,  718,  719 

PUBLISHER, 

who  is  liable  as,  155—169,  439 

PUFFING 

own  goods,  no  libel,  84,  84—90,  325,  326 

PUNISHMENT 

at  common  law,  427,  430 

under  Lord  Campbell's  Act,  430 

by  requiring  sureties  for  good  behaviour,  430 

for  a  blasphemous  libel,  446 

for  an  obscene  libel,  473 

for  a  seditious  libel,  481 

for  contempt  of  Court,  500,  505,  621,  522 

pillory,  482 

what  may  be  shown  in  mitigation  of,  684 

*'  QUACK,"  3,  26,  30,  60,  60,  61,  206,  213 

QUALIFIED  PRIVILEGE,  284— 818 

publication  to  persons  outside,  281 — ^289 

by  telegraph,  281 
by  postcard,  281 
by  a  letter  to  newspaper,  282 

ExceptWM^ 

(i.)  where  occasion  privileged  but  others  overhear,  282 — 284 
(ii.)  subsidiary  publications,  284—286 
cases  of  qualified  privilege  classified,  234 
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QUALIFIED  PRIVILEGE— con^intted. 

L    WhERB  CmCUMBTANGES  CAST  UPON  THE    DEFENDAIIT  THE  DUTY  OT 
MAKINa  A  COMMUNICATION. 

(A.)  Statements  made  in  answer  to  inquiry y  288—242,  840 
characters  of  servants,  238 
others  answers  to  inquiries,  288 
(B.)  Statements  not  in  answer  to  a  previous  inquiry,  242 — ^263 

communications  made  in  discharge  of  a  duty  arising  from  a  con- 
fidential relationship  existing  between  the  parties,  244 — ^247 
information  volunteered  when  there  is  no  confidential  relationship 

existing  between  the  parties,  247 — 257,  840,  841 
characters  of  servants,  254—257,  888—840,  724 
information  as  to  crime  or  misconduct  of  others,  257 — ^260,  342 
charges  against  public  officials,  260—268,  842,  848 
complaint  must  be  addressed  to  person  having  jurisdiction,  260, 
848 

II.  Where  the  defendant  has  an  intebest  in  the  subjbct-matteb 

OF  THE  COMMUNICATION,  AND  THE  PEB80N  TO  WHOM  THE  COM- 
MUNICATION IB  MADE  HAS  A  CORRESPONDING  INTEREST  OR  BOME 
DUTY  IN  CONNECTION  WITH  THE  MATTER,  264 — 289 

common  interest  may  be  pecuniary  or  professional,  264 
must  be  one  which  the  law  recognises  and  appreciates,  264,  265 
where  a  large  body  of  persons  are  interested,  269 
trade  protection  societies,  270 — 272 
tribunals  constituted  by  agreement,  270,  271 
if  strangers  present,  the  privilege  will  be  lost,  281,  282 
statements  necessary  to  protect  defendant's  private  interest,  272 — 
274,  848—846 

III.  Communications  made  in  self-defence,  275 — 289 
statements  invited  by  the  plaintiff,  172,  277—281 

PUBUCATION  TO  PERSONS  OUTSIDE  THE  PRIVILEQE,  281 

two  exceptions,  282 

(i.)  extent  of  the  privilege  in  slander,  282 
(ii.)  subsidiary  publication,  284 
privileged  communications,  286 
precedents,  724 — 727 
Privileged  reports,  290—818,  845,  846,  727,  728 

QUANTITY  SURVEYOR, 
libel  on,  29 

QUARTER  SESSIONS, 

power  to  punish  for  contempts,  495—497 

jurisdiction  to  try  indictments  for  obscene  libel,  480,  478,  475,  668 

is  an  inferior  Court,  497 

QUESTION, 

defamatory  charge  may  be  insinuated  in  a,  189, 140 
and  answer,  libel  by,  140,  580 

R. 

RABBITS, 

charge  of  destroying,  20, 126 

O.L.S.  8  K 
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RACING  CALENDAR, 

no  priyilege  attaches  to  report  in,  of  case  laid  before  Jockey  Clab,  272 

RAILWAY  COMPANY, 

placarding  conviction  for  infringement  of  bye-laws,  177 
may  sue  and  be  sued  for  libel,  552—554 
charge  of  breaking  bye-law  of,  41 

"  RASCAL,"  1, 17,  47,  66, 118 

RATEPAYERS 

have  a  common  interest,  264 

statements  by,  at  parish  meeting,  267,  268 

RATIFICATION,  547 

READING  ALOUD  A  DEFAMATORY   PAPER, 
both  a  libel  and  a  slander,  158,  698 

RE-ASSERTION  OF  SLANDER, 
in  reply  to  inquirer,  277 — 281 
when  evidence  of  malice,  869 
by  plea  of  justification,  182,  828,  868,  590—593,  635,  636 

•'REBEL,"  184 

RECEIVERS 

appointed  by  the  Court,  541 
libel  published  by,  541 
Ubel  on,  510 

RECEIVING  STOLEN   GOODS, 
charge  of»  actionable,  39,  45.  46 
what  a  sufficient  charge  of,  46, 136 

RECOGNISANCES,  430,  497,  526,  667 

RECORD, 

Courts  of,  49a— 498,  522—526 

Courts  not  of,  49^—498,  526—528 

transcript  of,  privileged,  295 

correct  copy  of  inaccurate,  privileged,  296 

REGISTER 

of  newspaper  proprietors,  12,  762,  785 — 789 

of  ''representative  proprietors,'*  785,  788 

none,  of  newspaper  belonging  to  a  company,  763,  789 

to  be  evidence,  626,  788 

REGISTRATION  OF  NEWSPAPERS, 
necessity  for,  626,  762,  763,  787,  789 

RELEASE 

must  be  specially  pleaded,  593 

RELIGION, 

publications  against,  446—472 

blasphemy,  446 — 455 

heresy,  455 — 458 

ecclesiastical  Courts,  jurisdiction  of,  455—458 

statutory  provisions,  452 — 155 
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RELIGIOUS  INTOLERANCE, 
charge  of.  libellous,  18 

RELIGIOUS  SECTS  AND  SOCIETIES, 
libels  upon,  429, 434 
expulsion  from,  45,  69,  855 
members  have  a  common  interest,  270 — 272 

a  domestic  tribunal,  270 

REMITTING  ACTION 

to  the  County  Court,  422,  575,  576,  741 
proceedings  in  County  Court,  659 — 662 
costs  of  action  remitted,  662 

REMOTENESS  OP  DAMAGES,  881 

damage  must  be  direct  result  of  defendant's  own  words,  170,  886 

damage  must  have  accrued  to  the  plaintiff,  891 

damage  resulting  to  the  husband  of  the  female  plaintiff,  882 

damage  caused  by  the  act  of  a  third  party,  884 

not  essential  that  such  third  person  should  believe  the  charge,  886 

originator  of  a  slander  not  liable  for  damage  caused  by  its  repetition,. 

170,  887 
exceptions  to  this  rule,  169, 170,  887,  888 

REPETITION 

of  slander  heard  from  another,  140, 165—169,  879—881,  886—391 

by  wife  to  husband,  152,  885 
naming  informant  now  no  avail,  165 — 168,  759,  760 

formerly  a  defence,  166 
every,  of  slander  a  separate  cause  of  action,  282 
boTid  fide  repetition  to  person  calumniated,  169,  277 — 281 
libellous  articles  reproduced  from  other  newspapers,  165,  871,  679* 
of  words,  may  be  evidence  of  malice,  827—829 

especially  if  exaggerated,  882,  838 
damage  caused  by,  887 

REPLICATION 

in  criminal  cases,  673,  746,  756 

REPLY 

as  to  pleading,  600 

of  pardon  to  a  plea  charging  felony,  43,  600 
to  plea  under  Lord  Campbell's  Act,  878,  379 
precedents  of,  785,  786 

REPORTER, 

duty  of,  198,  298—304,  346 

REPORTS 

differ  from  comments,  185,  802 

of  imaginary  facts,  191 

(i)  Reports  of  judicial  proceedings,  290,  291-307,  727 

of  ex  parte  proceedings,  291,  292 

of  a  part  of  the  proceedings,  301,  875 

of  matters  coram  turn  judice^  292 

must  be  fair  and  accurate^  214,  298,  314 

in  newspapers,  not  specially  privUeged,  299 

8e  2 
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REPORTS  —continued. 

(i)  Reports  of  judicial  proceedings — continued. 
no  comments  should  be  interpolated,  302 
when  not  privileged,  296,  297 

an  accurate  report  may  still  be  malicious,  904,  307,  768 
whole  should  be  considered,  23,  306 
(ii)  Reports  of  parliamentary  proceedings,  219,  220,  308, 309 
(ill)  Reports  of  public  meetings,  309—318,  759—771,  790 
PBECBDEim,  727,  728 

REPUBLICATION 

of  libel  by  copying  from  another  newspaper,  no  defence,  165,  371 
when  admissible  in  mitigation  of  damages,  646 

REPUTATION 
defined,  150 
is  property,  8 

injury  to,  gist  of  action,  3,  347,  375,  376 
of  plaintiff  in  aggravation  of  damages,  366 
in  mitigation  of  damages,  376 
of  other  person  than  plaintiff,  impugning,  14, 15,  391 
to  merchant  by  placing  trade  mark  on  inferior  goods,  13 

RESTAURANT   KEEPER, 
words  concerning,  65,  361 

RETORTS, 

how  far  privileged,  373,  377—381 

RETURN, 

under  Newspaper  Libel  and  Registration  Act,  1881... 785—  789 
penalty  for  omission  to  make  annual,  787 
penalty  for  fsJse,  787 
any  party  may  make,  787 
registrar  to  enfcer,  788 

**  RETURNED  CONVICT,"  43 

REVIEWS  OP   BOOKS,  PICTURES,  &c., 
fair  comment,  186—192,  202—204 

REVISING  BARRISTER, 

power  of,  to  remove  disorderly  person,  526 

REWARD 

offered  for  detection  of  crime,  274,  727 

"RIDDLE," 

defamatory  words  contained  in,  108 

RIDICULE, 

words  which  expose  a  person  to,  libellous,  2, 16—21 
as  a  weapon  of  criticism,  186,  203,  204 

"RIDING  SKIMMINGTON,"  13 

RIGHT  OP  ACTION 

not  assignable  on  bankruptcy,  541 

RIVAL  MANUFACTURERS, 

injunctions  to  restrain  issue  of  circulars,  404 — 408 
pleadings  in  actions  between,  716 
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ROBBERY, 

charge  of,  actionable,  89,  65, 116, 189 

"  ROGUE,"  17,  46,  47,  59,  66,  70, 71, 119, 168,  861 

ROMAN   CATHOLICS, 

penal  statutes  against,  44 
libel  on  monks  and  nuns,  189 
attacks  upon,  6, 197,  297 

ROMAN  LAW 

as  to  malice,  216 

"ROUGH  MUSIC,"  14 

ROYAL  COMMISSION, 

evidence  given  before  may  be  criticised,  197 

RULE   NISI, 

in  criminal  information,  688 

RUMOUR, 

existence  of,  no  justification  for  a  repetition  of,  168,  169,  179,  278,  280, 

869,  870,  646 
except  boTidflde  repetition  to  person  calumniated,  170,  277 — 281 
evidence  of,  not  admissible,  869—873,  646 
false  rumours,  wilfully  circulated,  480,  481 
exaggerated  version  of,  882,  888 

"RUNAGATE,"  47 

s. 

SACRAMENT, 

words  despising  or  contenming,  462,  468 

SALFORD   HUNDRED  COURT, 

jurisdiction  of,  in  slander  and  libel,  662 
costs  in,  411,  662 

SATISFACTION,  ACCORD  AND,  698,  730 

SCANDALOUS  MATTER, 

in  pleadings,  affidavits,  &c.,  may  be  expunged,  228,  698,  599,  616 
meaning  of  term,  698,  599,  616 

aCANDALUM  MAONATUM, 

statutes  of,  abolished,  72,  480,  486 

SCHOOL  BOARD, 

report  of  proceedings  at  meeting  of,  privileged,  810 
criticism  on,  no  libel,  200 

SCHOOLMASTER, 

may  sue  for  acts  done  to  prevent  boys  from  coming  to  school,  15 
words  concerning,  61, 176,  246,  268,  334 

"  SCOUNDREL,"  17,  46, 118 

SECONDARY  EVIDENCE, 

when  libel  lost  or  destroyed,  629 
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8EC0NDABY  MEANING, 

may  be  shown,  110,  lli,  115,  582,  632 
words  capable  of,  116, 12d— 127 
inniieiido  essential,  123,  582,  632 
evidence  to  support,  582, 632—634 

8EGBETABY  OF  STATE, 

letters  to,  privileged,  233,  246,  263,  629 
orders  issued  by,  absolutely  privileged,  232,  233 

SECT, 

Ubels  on,  429,  434 

expulsion  from,  not  special  damage,  69 

SECUBITY  FOR  COSTS, 
required  from  alien,  543 

from  bankrupt  plaintiff,  541 
not  required  horn,  married  woman,  431 

or  infant,  539 
on  removal  of  indictment  by  certiorari,  686 
under  summons  for  directions,  578 

SEDITION, 

charge  of,  actionable,  56,  133,  134 

SEDITIOUS  MEETINGS, 

reports  of,  not  privileged,  313,  314 
what  are,  813,  487 

SEDITIOUS   WORDS,  426,  479—498 
defined,  479 

I.  Treasonable  Words,  480,  481 

i.  Words  merely  spoken,  480 

ii.  Words  written  or  printed  but  not  published,  480,  481 
iii.  Words  written  or  printed  and  published,  481 
compassing  the  king's  death,  480 

II.  Sedition^  481 

i.  Words  defamatory  of  the  sovereign  himself,  482,  483 

truth  no  defence,  483 
ii.  Words  defamatory  of  the  king's  ministers  and  government, 
484—487 
latitude  allowed  to  political  writers,  485,  489 
iii.  Words  defamatory  of  the  constitution,  487—  490 
iv.  Words  defamatory  of  either  House  of  Parliament  or  of  the 
members  thereof,  490 — 493 
power  of  House  to  punish  for  contempt,  491—493 
powers  of  subordinate  legislative  bodies,  492,  493 
V.  Words  defamatory  of  Courts  of  justice  and  of  individual  judges, 
498—498 
(a)  Superior  Courts,  493—495,  505—522 
words  defamatory  of,  493,  494 
fair  criticism  of,  494 
contempts  of,  what  are,  494,  505 — 521 
GommittaJ  and  attachment  by,  494,  499 — 522 
what  are  superior  Courts,  495 
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SEDITIOUS  WORDS-con^tnue^. 
II.  SediUon—eontintiecU 

V.  Words  defamatory,  &o, — cofUimied, 

(b)  Inferior  Courts,  495—498,  522—528 
words  defamatory  of,  496 
power  of,  to  commit  for  contempt,  497, 522 — 528 

to  require  sureties  for  good  behaviour,  497,  498 
statutory  provisions,  498 
what  are  inferior  Courts,  497 

SELF-DEFENCE, 

language  published  in,  is  privileged,  275—281,  878,  726 

SENTENCE,  684 

SEPARATE  ISSUES, 
costs  of,  418,  419 

SEBMON, 

not  privileged,  6,  269 

delivery  of,  restrained,  if  it  relates  to  a  pending  action,  508,  504,  508 

unpublished,  criticisms  on,  202 

seditious,  charge  of  preaching,  134 

SERVANT, 

words  concerning,  62 

when  liable  as  publisher,  160,  545 

employer,  when  liable  for  acts  of,  160,  546 — 550,  678 

charge  against,  when  privileged,  288,  254—257,  888—840,  440,  441 

communication  to  employer  concerning,  when  privileged,  245 

giving  character  to,  216,  238,  251,  254—257,  342, 696,  720 

delivery  of  libel  by,  not  knowing  contents,  160,  546,  678 

SERVICE  OF  THE   WRIT, 

out  of  the  jurisdiction,  566,  567 

SET-OFF, 

no  set-off  of  one  libel  against  another,  874,  420,  421 

SETTING  ASIDE  INTERROGATORIES,  615 

"SHAMEFUL  CONDUCT,»» 
charge  of,  26, 109 

SHAREHOLDERS, 

proceedings  at  meeting  of,  privileged,  266,  270 
reports  to,  privileged,  266,  270 
circulars  to,  privileged,  400 

"SHARP  PRACTICE," 
charge  of,  actionable,  26 

"  SHAVING,"  122 

SHIP, 

libel  on,  33, 149,  364 
slander  of,  544 

SHIPOWNER, 

words  concerning,  33, 149 
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SHOPKEEPER, 

words  concerning,  62—67, 126,  274,  837 

SHOPMAN, 

imputing  scarlet  fever  to,  14,  580,  545 

8H0PW0MAN, 

words  imputing  prostitution  to,  68 

SHORTHAND  CLERK, 

publication  of  libel  to,  154 

SICKNESS, 

is  not  special  damage,  353 — 858 

SINGERS, 

words  concerning,  27,  702 

SISTER, 

brother  cannot  sue  for  slander  of,  892 

SITUATION, 

loss  of,  special  damage,  855 

SLANDER,  87—72 
defined,  1,  7,  87 

distinguished  from  Ubel,  8,  7, 169,  170 
on  a  private  individual,  not  a  crime,  7,  426, 429,  430 
when  actionable  without  proof  of  special  damage,  353 
I.  Words  imputing  an  indictable  offence,  37,  696, 698 
early  cases  on  this  subject,  88 
the  charge  must  be  specific  and  precise,  45,  182— 141 
the  crime  imputed  must  be  possible,  47 
II.  Words  imputing  a  contagious  disease,  87,  48,  49,  705 
III.  Words  spoken  of  the  plaintiff  in  the  way  of  his  office,  profession, 
or  trade,  49-^5,  705—707 
such  words  must  affect  him  in  such  office,  profession,  or 

trade,  50 
imputation  of  professional  ignorance  or  unskilfulness,  50, 

706 
honorary  office,  25,  51 — 53 
plaintiff  must  be  carrying  on  such  trade,  &o.,  at  the  time  he 

is  defamed,  58 
words  imputing  want  of  integrity  to  any  one  holding  an  office 

of  trust,  58 
words  concerning  clergymen,  55—57,  705 
words  concerning  barristers,  solicitors,  &c.,  57 — 60,  707 
words  concerning  physicians  and  surgeons,  60,  61,  705 
words  concerning  other  professions,  61, '62 
words  affecting  traders  in  the  way  of  their  trade,  62,  63, 

707,  708 
imputations  of  insolvency,  68,  64.  708 
imputations  of  dishonesty  and  fraud  in  the  conduct  of  their 
trade,  64—66,  707,  708 
IV.  Words  imputing  unchastity  or  adultery  to  any  woman,  67 — 69 
words  imputing  immorality,  70 
words  imputing  unchastity,  70 

unsatisfactory  state  of   the  law  on  this  point,  formerly, 
67,68 
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SLANBEIU-^on^inudd. 

when  actionable  without  proof  of  speoial  damage — continued. 
v.  Words  actionable  only  by  reason  of  special  damage,  69 — 72 

all  words  oaasing  speoial  damage  are  actionable,  72, 100,  101 
repetition  of,  166—172,  386—891 
naming  informant,  166 

r^-assertion  in  answer  to  plaintiff's  inquiry,  170,  277—281 
of  sister,  brother  cannot  sue  for,  892 
of  deceased  father,  son  cannot  sue  for,  392 
injunction  to  restrain,  398,  899,  707 
proof  of  the  speaking  of  the,  680 
FBEOBDBNTS  OF  PLEADINGS,  &c,  in  actiou  of,  696—786 

SLANDER  OF  TITLE,   OR  WORDS   CONCERNING  THINGS,  64, 
72,  78—108 
definition,  78,  75 

does  not  affect  plaintiff^s  reputation,  78 
may  be  by  words  spoken  or  written,  76,  77 
may  concern  any  kind  of  property,  77 
threats  of  legal  proceedings,  90—98 
injunctions  to  restrain,  92,  98,  406 
threats  by  a  patentee,  98—100,  406,  408 
plaintiff  must  prove  the  words  false,  78, 175 
special  damage  must  be  proved,  76,  861 
malice  must  be  proved,  76,  80 — 82 

slander  of  goods  manufactured  or  sold  by  another,  84—90,  400,  401  ' 
other  words  producing  special  damage,  95,  100, 101 
action  survives  to  executor,  77,  542 
PBECEDBNT8  OF  PLXADiNGS  in  actious  of,  702—704,  711—715,  729 

SLANDER  OP  WOMEN  ACT.  1891... 67,  890,  891 
necessity  for,  67.  68 
costs  under,  410 
text  of.  794 

SLANG  TERMS, 

question  for  jury  as  to  meaning  of,  120 
evidence  for  jury  as  to,  688 

SMALL-POX, 

charge  of  having,  not  actionable,  49,  535 

••  SMASHER,"  704.  705.  720.  721 

SOCIETY, 

charge  that  plaintiff  is  not  fit  to  become  a  member  of  a,  20,  125 
loss  of,  words  tending  to  cause,  2, 18,  87 

of  neighbours.  856,  361 

of  husband,  856 
communications  in  pursuance  of  duty  to,  privileged.  287 — 263 

SOLICITING  ANOTHER  TO  COMMIT  A  CRIME, 
charge  of,  actionable,  40,  44,  45 
by  words  or  writing,  indictable,  429,  480 
a  girl's  chastity  in  writing,  a  libel,  488 
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SOLICITOR, 

words  oonceraing,  58,  59,  288,  699,  707,  718 

libels  on,  36,  27, 109, 116, 128,  808,  437,  699 

acting  as  advocate,  privilege  of,  226 

proof  of  qualification,  622 

not  liable  for  asserting  his  client's  rights^  88,  84,  278 

acting  malioionsly  when  engaged  in  client's  interests,  845 

may  give  information  unasked  to  client,  244,  245 

pubUcation  of  libel  to,  241,  288 

SOMERSET  HOUSE, 

register  of  newspaper  proprietors  at,  12,  626,  788 

SON, 

cannot  sue  for  slander  of  deceased  father,  392 
may  take  criminal  proceedings,  427,  752 
complaint  to  father  of  conduct  of  his,  251.  341 

SORCERY, 

charge  of,  formerly  actionable,  44 

SOVEREIGN, 

words  defamatory  of,  482 
words  spoken  against,  480 
compassing  death  of,  481 

SPECIAL  CHARACTER, 
proof  of  plaintifi's,  622 
mode  of  averring,  583 

SPECIAL  DAMAGE, 

when  essential  to  action,  2,  3,  69 — 72 

when  essential  to  obtain  an  injunction,  92,  395 — 398 

defined,  847 

words  causing,  69,  73, 103 

essential  in  slander  of  title,  76 

actions  for  words  disparaging  goods,  84 
threats  of  proceedings,  90 
what  constitutes,  347,  353,  354 
must  be  specially  pleaded,  348,  349 
arising  after  action,  361,  364 
where  the  words  are  actionable  per  se,  37,  362 
where  the  words  are  not  actionable  per  se,  37, 72,  353 
remoteness  of,  381 — 392 
particulars  of,  359,  586,  707—715 

PBBCEDENTS  OP,  708 — 715 

SPECIAL  JURY, 

how  obtained,  575,  621 
costs  of,  650 

SPECIAL  MEANING. 

may  be  shown,  110, 114, 115,  682,  632—634 
words  capable  of,  116, 123—128 
innuendo  essential,  123,  582,  632,  634 
evidence  to  support,  632—634 
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SPECULATOR,  LAND,  62 

SPEECHES, 

in  Parliament,  reports  of,  185, 196, 197,  219,  220,  809 
of  oonnsel,  225 

reports  of,  298,  800,  808 

SPIRITUAL  COURT, 

jurisdiction  of,  in  cases  of  defamation,  44,  67,  68 

in  cases  of  blasphemy  and  heresy,  455—458 

STAR  CHAMBER, 

decrees  of,  regulating  press,  11 

STATE  PAPERS, 

absolutely  privileged,  231 

privilege  as  to  production  of,  605,  628 

STATEMENT  OP  CLAIM,  579— 584 
joinder  of  causes  of  action,  568 
the  words  must  be  set  out  verbatim  in,  111,  120,  579 
averments,  what  necessary,  180 — 182,  582,  588 
innuendo,  110—128,  582 
words  in  a  foreign  language,  580 
special  damage  must  be  specially  pleaded,  583 
venue,  574 
particulars  of,  585 

PRBGEDENTS  OF,  in  libel  and  slander,  696 — 715,  741 — ^748 

in  slander  of  title,  702—704,  711—715 

STATEMENT  OF  DEFENCE,  587—599,  715—736.    See  Defbhck. 

STATUE 

may  be  a  libel,  7 

STATUTE  OP  LIMITATIONS,  667,  693 
plea  of,  852,  693 

STATUTES.    See  Appendix  op  Statutes,  C,  772—796 
contents  of  such  appendix,  772 

See  aUo  Table  of  Statutes  cited,  Izxzvii. 

Table  of  Rules  and  Obdebs  cited,  xciii. 

STAYMAKER, 

words  imputing  adultery  to,  63 

STAY  OP  EXECUTION,  651 

STEALING, 

imports  a  felony,  116, 135 

what  amounts  to  a  charge  of,  46 — 47, 186,  140 

goods  of  married  woman,  48, 106,  107 

STOCK-JOBBER, 

words  concerning,  66, 121 

STOLEN  GOODS, 

charge  of  receiving,  39,  45,  136 
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STONEMASON, 

words  concerning,  63 

STORY  TOLD  BY   PLAINTIFF   AGAINST  HIMSELF,  5,  6,  20 

STRIKING  OUT 

oauBe  of  action  improperly  joined,  563 
pleadings,  598 
interrogatories,  615 

STRUCK  OFF  THE   ROLLS, 

charge  that  an  attorney  was,  or  ought  to  be,  6,  27,  59,  288,  300 

*•  STRUMPET,"  44,  67,  68 

SUBORNATION  OF  PERJURY, 
charge  of,  actionable,  40 

SUBSCRIBER  TO   A  CHARITY, 

statement  by,  respecting  the  officers  of  charity,  269,  270 
to,  by  committee,  266 

SUBSIDIARY   PUBLICATIONS,  284 

if  reasonably  necessary  and  usual,  privileged,  285,  286 

SUBSTANTIAL    DAMAGES,  850 

SUITOR, 

communication  warning  lady  against,  245,  246,  725 

SUMMARY  JURISDICTION 

of  justices  to  require  sureties  for  good  behaviour,  497,  498,  526,  667 

to  issue  warrant  to  apprehend  a  libeller,  664 

to  commit  for  trial,  665,  667 

to  take  bail,  667 

public  benefit  or  truth  of  libel  may  be  inquired  into,  784 

in  cases  of  obscene  libels,  &o.,  474,  475 

seizure  of  other  libellous  papers,  illegal,  668 

over  trivial  libels  in  a  newspaper,  667,  763,  785 

SUMMARY   PROCEEDINGS 

before  magistrates,  reports  of,  292 

SUMMING   UP, 

in  a  civil  case,  647 

in  a  criminal  case,  680 

report  of,  may  be  published  separately,  300,  301 

SUMMONS 

for  directions,  573.    See  Directions. 

for  particulars,  573,  585,  599,  705,  709 

to  amend  a  pleading.  585,  599 

for  leave  to  administer  interrogatories,  607 

for  inspection  of  documents,  606 

to  change  venue,  574,  621 

before  a  magistrate,  664 
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SUPERIOR  COURTS, 
what  are,  495 

words  concerning  498 — 195  505 — 522 
contempts  of,  499 — 522 

SUPERIOR  OFFICER, 

reports  to,  privileged,  231 — 233 

SURETIES 

for  good  "behaviour,  497,  626,  667 

SURGEON, 

slander  of,  60,  61,  70,  253,  362,  706 

libels  on,  26 

proof  of  qualification  of,  623,  624 

SURPRISE 

as  ground  for  new  trial,  657,  658 

SURROUNDING  CIRCUMSTANCES, 
defendant  may  give  evidence  of,  117 
may  assist  jury  in  arriving  at  true  meaning,  127 

SURVEYOR, 

words  spoken  of,  62 

SUSPICION, 

words  of  mere,  not  actionable,  41, 113,  133 
bond  fide  communication  of,  238,  239,  249—260 

'♦SWEATING," 
charge  of,  30 

•'  SWINDLER,"  17,  47,  65,  71,  118,  119,  125,  177,  361 

SYPHILIS, 

charge  of  having,  49 

T. 

TELEGRAM, 

publication  of  libel  by,  avoids  privilege,  158,  281,  336 
libellous,  liability  for  transmitting,  554 

THEATRICAL  PERFORMANCES, 
criticisms  on,  permitted,  204,  205 

THEFT, 

imputations  of,  43,  45, 115,  116, 139,  338 

"THIEF,"  43,  45,  115, 118, 119,  135 

THING, 

slander  of,  14,  74—103 
libel  on,  32—86 

THIRD  PARTY, 

liability  of  defendant  for  act  of,  884—386 

liability  of,  for  same  or  similar  libel,  no  defence,  164,  869,  561,  645 
no  mitigation,  871,  872,  645 
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THREAT 

to  publish  a  libel  with  intent  to  extort  money,  &c.,  430, 431 

to  witness  or  suitor,  contempt  of  Court,  507 

to  plaintiff's  workmen,  14 

to  injure  plaintiff's  business,  821 — 324 

of  proceedings  for  infringement,  dO — 100 

interim  injunction  to  restrain,  92,  93,  404,  406 — 408 

THREATENING  LETTERS, 
charge  of  having  sent,  115 
sending,  to  extort  money,  430,  431 

THREATS  BY  A  PATENTEE,  93—100,  406—408 

meaning  of,  under  s.  32  of  the  Patent  Act,  1883... 93,  94,  99 

bona  fides  of  defendant  inmiaterial,  96 

cannot  plead  privilege,  96 

defendant  must  either  have  commenced  action  for  infringement,  96 

or  justify  statements,  96 
plaintiff  may  obtain  both  damages  and  an  injunction,  97 
application  for  interim  injunction  should  not  be  made  ex  parUt  97 

TITLE. 

slander  of,  14,  73 — 103.    Sec  Slandeb  of  Title. 
precedents  of  pleadings  in  actions  of,  711 — ^715,  729 

«'  TOUT,"  122 

TOWN  CLERK, 

words  concerning,  26,  54 

may  obtain  a  criminal  information,  437 

libel  on,  699 

TOWN  COUNCILLOR, 
words  concerning,  53 

-TOWN  COUNCILS, 

management  of,  a  matter  of  public  interest,  200 
reports  of  meetings,  when  privileged,  810 

TOWN  CRIER, 

publication  of  libel  by,  337 

TRADE, 

libel  of  persons  in  the  way  of,  16,  29—32,  37,  62—67, 398,  399 
humility  of,  no  obstacle  to  right  of  action,  62 
must  be  a  lawful  one,  66,  643 

TRADE  LIBEL, 

as  to  the  meaning  of  this  term,  75,  n. 

words  disparaging  goods  manufactured  and  sold  by  another,  84 — 90 

threats  of  legal  proceedings,  90 — ^93 

threats  by  a  patentee,  93 — 100 

other  words  which  injure  a  man  in  his  profession  or  trade,  100 — 102 

PRECEDENTS  OF  PLEADINGS,  707,  711—715,  729 

TRADE   MARK, 

placing  of  another,  on  inferior  goods,  13,  80,  94 
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TRADE  PROTECTION   SOCIETY, 
publications  of,  may  be  no  libel,  127 

may  be  true,  181, 182 

may  be  accurate  reports  of  judicial  proceedings,  296 

may  be  otherwise  privileged,  286 
circulars  of,  not  privileged,  247 
communications  between  members  and  officers  of,  privileged,  270 — 272 

TRADE  UNION 

may  be  sued  in  its  registered  name,  554 
funds  of,  available  to  compensate  persons  defamed,  555 
Uable  for  publishing  **  black-list,"  101,  408,  555 

trustees  of,  personally  liable  for  libel  in  trade  union  newspaper,  168, 
548,  555 

TRADERS, 

libels  on,  29—32 
slander  of,  62—67,  188,  707 

imputation  of  fraud  and  dishonesty  in  trade,  34,  64,  65,  79,  80,  707 
of  being  a  cheat  or  a  rogue,  65,  707 

words  affecting  the  credit  and  solvency  of,  8,  6,  80,  50,  68,  64,  707 
imputations  on  the  goods  or  commodities  of,  80 — 82,  65,  79,  80, 84 — 90 
caution  to,  not  to  trust  a  certain  customer,  248,  250 
words  affecting  partners  in  trade,  81,  66,  550 — 552 

married  women  traders,  32,  67,  482 
a  trading  company,  30 — 82,  452 — 454 
that  the  goods  sold  by  A.  are  inferior  to  those  sold  by  B.,  83,  84 — ^90, 

714 
criticisms  on  advertisements  and  circulars  of,  83,  205 — 207 
evidence  of  loss  of  profits  and  of  business,  349,  354,  358,  859,  361,  862, 

711 

TRAVERSES,  587,  715,  716 

TREASON,  480,  481 

charge  of,  actionable,  40 
what  a  sufficient  charge  of,  133, 184, 140 
words  cannot  amount  to  overt  act  of,  480 
treasonable  words,  480,  481 

TRESPASS 

to  land  of  plaintiff,  71 
imputation  of,  not  actionable,  40 

TRIAL  IN   CIVIL  CASES,  628— 651 
with  a  jury,  575,  621 
venue  now  fixed  by  the  Master,  574 
change  of  venue,  574,  621 

libel  or  no  libel  is  a  question  for  the  jury,  28, 106—110,  639 
evidence  for  plaintiff,  624—638 
evidence  for  defendant,  642 — 646 
compromise,  647 
summing  up,  647 

the  libel  itself  must  be  produced  at,  628 
verdict,  648 
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TRIAL  IN  CIVIL  CASES— continued 
reports  of,  291—807 
comments  on,  198—200, 802,  499--528 
time  of  giving  evidence  to  rebut  justification,  686 
application  for  a  new,  652 — 658,  661 
proceedings  after,  652 — 658 
in  County  Court,  659—662 

TRIAL  IN  CRIMINAL  CASES, 
pleading  to  the  indictment,  671 
certiorari,  678 

evidence  for  the  prosecution,  675 — 677 
evidence  for  the  defence,  678 — 680 
summing-up  and  verdict,  680 
proceedings  after  verdict,  681 
sentence,  684 
costs,  686 
of  criminal  information,  691 

"TRUCKM  ASTER,"  19,  115,  121 

TRUSTEES, 

words  concerning,  25,  542,  548 
have  a  conmion  interest,  265 
libel  on,  information  for,  429 
may  all  join  in  one  action,  25,  542 
may  take  criminal  proceedings,  542 

of  trade  union  may  be  sued  for  libel  in  trade  union  newspaper,  168, 
548,  555 

TRUSTEES  OP  BRITISH  MUSEUM, 
liabiUty  of,  161,542 

TRUTH, 

as  a  justification  in  civil  proceedings,  178—188 

why  a  defence,  188 

as  a  justification  in  criminal  proceedings,  188,  448—445,  777 

no  defence  unless  publication  was  for  public  benefit,  188,  444,  679,  777 

belief  in,  in  mitigation,  868 

U. 

UNCHASTITY, 

Slander  of  Women  Act,  1891,  67 

charge  of,  against  a  woman  actionable  in  some  cases  before  Slander  of 

Women  Act,  44,  62,  68 
unsatisfactory  state  of  law  as  to,  formerly,  67,  68 
charge  of,  against  a  woman  or  girl,  actionable,  2,  19,  67 — 69 
against  a  man,  when  actionable,  44,  57,  61,  66,  67,  70 

UNCONSCIOUS  PUBLICATION  OF  A   LIBEL,  100,  159—161,  489— 
441,  718—720,  780,  788 

UNDERGRADUATE, 

must  be  sued  in  University  Court,  565 
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UNDER-SHERIFF, 

on  writ  of  inquiry,  power  over  costs,  423,  572,  573 

UNDUE    INFLUENCE, 
charge  of,  146 

UNFEELING  CONDUCT, 
charge  of,  lihellons,  19 

"UNFIT  TO   BE  TRUSTED  WITH   MONEY," 
UheUons,  17 

UNFOUNDED   CLAIM 

of  debt  or  title  to  goods  may  be  actionable,  82 

UNITARIANISM, 

not  illegal,  468—472 

legacies  and  trusts  in  favour  of,  enforced,  470 

UNIVERSITY    COURT, 

resident  undergraduate  must  be  sued  in,  565 

UNLAWFUL  MEETING,  313,  490 

UNNATURAL  OFFENCES, 
charge  of,  actionable^  40 

UNREASONABLE  AND  VEXATIOUS  INTERROGATORIES, 
meaning  of,  615 

UNSOUNDNESS  OF  MIND, 
charge  of,  18,  71,  240 
no  defence,  6,  540,  541,  719 

V. 

VARIANCE 

between  words  laid  and  those  proved,  580,  581,  630 
may  be  amended,  641,  677 

VENEREAL  DISEASE, 

charge  of  having,  actionable,  48,  49 

VENIRE  DE  NOVO,  684 

VENUE, 

now  fixed  by  the  Master,  574 
application  to  change,  621 
grounds  for  changing,  621 
in  indictment,  676 

VERDICT, 

in  civil  case,  648 

against  weight  of  evidence,  653 — 655 
in  criminal  case,  680 

proceedings  after,  in  a  civil  case,  662—658 

in  a  criminal  case,  681 
cures  certain  defects,  682 

O.L.8.  8  L 
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VERSES, 

UbeUous,  146 

VESTRY. 

proceedings  of,  may  be  criticised,  185,  200 

reports  of,  809.  810,  791 
meeting,  imputations  on  parish  oflGLoers  at.  277 
management  of,  a  matter  of  public  interest.  200 

VESTRY  CLERK, 
libel  on,  25 

VEXATIOUS  INDICTMENTS  ACT, 
all  libels  now  within.  785 
binding  over  to  prosecute,  667 

VICE, 

words  imputing,  actionable  if  written,  16 
not  if  spoken.  45.  46,  69—72 

VICTUALLER, 

words  concerning,  81 

••VILLAIN,"  17,  47.  70 

VINDICATION 

of  defendant's  character  from  attacks,  privileged,  274 — 277,  726 

VINDICTIVE   DAMAGES, 
when  allowed.  350.  851 

*•  VISIBLE"  MEANS. 

meaning  of,  imder  s.  66  of  County  Courts  Act.  1688... 576 

VOCALISTS, 

libel  on,  27,  702 

VOLENTI  NON  FIT  INJURIA,  172,  278 

VOLUNTARY 

affidavit,  not  a  judicial  proceeding.  280 

characters  of    servants  given  when  not  asked  for,  288.   254 — 257, 
338—340 

VOLUNTEERING  INFORMATION 
in  discharge  of  duty.  244 — 247,  725 
not  evidence  of  malice  where  duty  clear,  323.  340,  341 
caution  given  to  a  tradesman.  248 

VULGAR   ABUSE, 

mere  words  of.  not  actionable.  45.  46,  118.  119.  718 

W. 

* 

WALL, 

libel  by  writing  or  drawing  upon,  22,  629 

WANT   OP   DELICACY, 

charge  of,  when  actionable,  18 

WAR   CORRESPONDENT, 
libel  on.  28 
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WARRANT  OP   ARREST,  664 

WATCHMAKER, 

words  defamatory  of,  63 

WATER, 

charge  of  supplying  bad,  31 

WAX   MODEL 

may  be  a  libel,  21,  127,  403 

WAY  WARDEN. 

conduct  of,  may  be  criticised,  201 

••  WELCHER,"  47.  121 

*'  WHORE."  44,  49, 68 

WIFE,  629—639 

communication  to,  of  words  defamatory  of  husband,  162 
communications  between  husband  and  wife,  " held  sacred,'  152.  245 

privileged,  284 
charge  against,  communication  of,  to  husband,  162 
and  husband,  communications  between,  152 
presence  of,  will  not  destroy  privilege,  284,  337 
words  defamatory  of,  claim  for,  148,  710 
of  defendant  may  give  evidence,  678,  793 

WILFUL  BLINDNESS, 
evidence  of  malice,  331 

"WILFUL  IMPOSTURE," 
not  fair  criticism,  204 

WILL, 

charge  of  secreting,  formerly  not  actionable,  45 

"  WITCH."  44 

WITHDRAWING   A    JUROR,  647 

WITNESS, 

cannot  be  asked  how  he  understood  the  language  published,  120.  633 
privilege  of,  216.  227,  228,  281 
defendant  as  a.  627,  666,  678,  793 
proof  of  previous  conviction  of,  642,  643 
threatening,  is  a  contempt,  498,  507 

WOMEN, 

traders,  imputations  on,  32,  67,  100, 101,  532 

verbal  imputations  on  chastity  of,  37,  63,  67—69,  357,  389,  390 

Slander  of,  Act,  67—69,  794 

WORDS, 

action  on  the  case  for,  14,  72,  73—103 
actionable,  per  m,  87—72,  347.  353 
imputing  crime,  must  be  precise,  132 — 141 


884  GENERAL  INDEX. 

WORDS— oonttnue^. 

impntiiig  offence  punishable  by  penalty  or  fine  only,  not  aetionable 

per  ne,  37,  38 
meaning  of,  how  affected  by  circumstances,  106,  116—119 
question  for  the  jury,  106,  106, 109.  236,  306 
general  terms  of  abuse,  not  actionable.  45,  46,  55,  59,  67, 118,  119 
must  be  set  out  verbatim  in  the  statement  of  claim  or  indictment,  111. 

579—581 
obviously  defamatory,  114 — 116 
prvnA  facte  defttmatory,  116 — 119 
incapable  of  a  defamatory  meaning,  128,  129 
adjective,  140 
ambiguous,  116 — 119 
disparaging  some  thing.  32, 148,  149 
impugning  plaintiff's  title.  75 
ironical,  18,  22, 128 
jesting,  6, 116. 119,  720 
neutral,  114, 119--122 
prima  fade  innocent.  114, 123 — 128 
clearly  innocent,  114,  128,  129 
not  in  their  nature  defamatory,  69—72,  128,  129 
of  a  cant  or  slang  character,  108.  120,  633 
indirect  imputations.  132, 133. 138 
of  suspicion.  41.  113 
of  interrogation,  139, 140,  580,  581 
in  foreign  language,  108, 119, 120,  580,  633 
application  of,  to  the  plaintiff  must  be  shown,  141 — 148,  634 
must  be  taken  in  their  natural  sense,  107,  108 
affecting  a  class,  when  actionable,  141 — 145,  427,  434 

WORDS   CAUSING  SPECIAL   DAMAGE, 

words  defami^ry  of  a  person,  but  actionable  only  by  reason  of  special 

damage,  69—72,  353-  362 
words  not  defamatory  of  any  person,  but  causing  special  damage, 

73—103 
slander  of  title,  75—84 
words  disparaging  goods,  84 
threats  of  legal  proceedings,  90 
threats  by  a  patentee,  93 

WORKMEN, 

action  for  threatening,  14 

WORKS  OP   ART, 

criticisms  on,  202—204 

WRIT 

considerations  before,  556 — 558 
endorsement  on,  is  privileged,  221,  228 

WRIT   OF   ERROR,  676,  683 

WRIT  OF   INQUIRY,  572  578 

under-sheriff  has  power  over  costs,  423,  572,  573 
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Courts  Practice,  1905. — By  His  Honour  Judge  Sxtlt,  K.G., 
assisted  by  W.  J.  Bsooks,  Esq.,  Banister-at-Law.  2  yqIs. 
DemySvo.  II,  6#. 

\*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  25«. 
*'  The  profession  generally  have  gratefully  recognised  the  yerr  great  value  of 
this  book.  It  admirably  fulfils  the  essential  requisites  of  a  practice  book.  It  is 
complete  without  being  discursive  or  of  unwieldy  bulk ;  it  is  accurate  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  naving  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject/'— 2^<no  Time§, 

ANNUAL  DIGEST.— Mews'.—FWd  "Digest." 

ANNUAL  LIBRARY,  THE  LAWYER'S:— 

[1^  The  Annual  Practice.— Sirow,  BtTsinfr,  and  SraiirosB. 

)  The  A.  B.  C.  Guide  to  the  Practice. — Stbinoeb. 

)  The  Annual  Digest.— Msws.    {AUo  iswed  QuarUrlif.) 
(4)  The  Annual  Statutes.— Lblt. 
(6)  The  Annual  County  Court  Practice. — Sirlt. 
Annual  Subscriptions,    Por  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  St.    Nob.  1,  2,  8,  and  4  only,  net,  IL  ISt, 
Kos.  3,  4,  and  6  only,  net,  U.  16«.    {Carriage  extra,  2i.) 

ANNUAL  PRACTICE.— The  Annual  Practice.  1905.  Edited  by 
T.  Snow,  Barrister-at-Law ;  G.  Bubihet,  a  Master  of  the  Supreme 
Gonrt ;  and  F.  A.  Stbzvoeb,  of  the  Central  Office.  2  vols.  8yo.  (A 
thin  paper  edition  in  1  Vol.  may  be  had.)  Ifet,  ll,  6«. 

**  A  book  whidi  eyery  practising  English  lawyer  must  haTe.*'— Law  Quatitrljf, 
"EreiTmember  of  the  oar,  in  inractice.  and  every  London  solicitor,at  all  events, 
finds  the  last  edition  of  the  Annual  Pxactioe  a  neoessity."->£M»ei(ors'  JawmaL 

ANNUAL  STATUTES.— Leiy.—  Fufo  "Statntes." 

ARBITRATION.— Mozley-Stark's  Duties  of  an  Arbitrator  underthe 
Workmen's  Compensation  Act,  1897.— With  Notes  on  the  Act 
and  Rules,  &o.  By  A.  Mozeey-Stask,  Solicitor.  Boy.  12mo.  1898.  &r. 
Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator, 
and  the  Law  of  Submissions  and  Awards*,  with  an  Appendix 
of  Forms,  and  of  the  Statutes  relating  to  Arbitration.  By  Pillhgis 
Bua8B£L.  Eighth  Edition.  By  Edwabd  Pollock,  Esq.,  an  Official 
Beferee  of  the  Supreme  Court  of  Judicature,  and  the  late  Hsbbbbz 
BusBBLL,  Esq.,  Barrister-at-Law.    Royal  8vo.     1900.  1/.  10«. 

"After  a  osx^td  examination  of  the  way  in  which  the  work  has  been  done, 
we  may  say  that  nothing  whidh  the  practitioner  will  want  to  know  seems  to  have 
been  omitted." — Law  Journal. 

ARGENTINE  REPUBLIC,  Code  of  Commerce.— Translated  by 
Obobqb  Wxlbok-Rab  and  Bebnabdo  db  Spsluzzi.  Demy  8yo. 
1904.  If. 
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AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
Affents and  Valuers,and  to  Commission. — ByHsBBsHABTjEsq., 
LL.D.,  Barrister-at-Law.  Second  Edition.  Demy  8yo.  1903.  15«. 
"  The  book  can  be  reoommended  not  only  to  lawyers,  but  also  to  auctioneers 
and  property  agents  who  wish  to  inform  theanaelTes  as  to  their  legal  position."— 
Law  Joumcd, 

AVERAGE.— Hopkins'   Hand-Book  of  Average.-~Foiirth  Edition. 
By  Masuet  Hopkins,  Esq.    Demy  8yo.    1884.  1/.  1«. 

I  Lowndes'    Law    of   General   Average. — English  and    Foreign, 

Fourth  Edition.    By  Eiohabd  Lovndbb,  Ayerage  AdjnAter.   Anl£or 
of  *<  The  Law  of  Marine  InBuranoe,"  &c.  Boyal  8vo.   1888.   1/.  10<. 

BANKING.— Hart's  Law  of  Banking.— By  Hbbkb  Haet,  LL.D., 
Barrister-at-Law.    Boyal  8vo.     1904.  1/.  10«. 

"  The  subject  has  not  been  dealt  with  so  completely  and  so  fully  before."— 
Westminster  Gazette. 

"  The  work  is  weU  arranged  and  clearly  written,  and  its  value  is  enhanced  by 
an  ezoeUenl*.  index.  We  have  no  doubt  ^t  it  will  be  of  great  use  botii  to  the 
lawyer  and  to  the  banker."— i!>iio  Journal^  August  27, 1904. 

"  The  book  Is  characterised  at  once  by  deamess  and  fulness  ....  The  work 
is  likely  to  proye  very  useful  in  all  mattcxs  affecting  banks  and  their  customers." 
Solicitor^  Journal^  August  18, 1904. 

Walker's  Treatise  on  Banking  Law.— Second  Edition.  By  J.  D. 
Walkxb,  Esq.,  K.C.    Demy  8yo.    1886.  16«. 

BANKRUPTCY.— Lawrance's  Precedents  of  Deeds  of  Arrange- 
ment  between  Debtors  and  their  Creditors ;  indnding  Forms, 
with  Introdnotory  Chapters,  also  the  Deeds  of  Arrangement  Acts, 
1887  and  1890,  with  Notes.  Fifth  Edition.  By  Abteub  Lawbengs, 
Esq.,  Barrister-at-Law.    Demy  8yo.    1900.  7s,  6d. 

"  Oondse,  pcaotical,  and  reliable."— Zoto  Times, 

Williams'  Law  and  Practice  in  Bankruptcy.— Comprising  the 
Bankmptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  fx)rm8, 
&o.  By  the  Bight  Hon.  Sir  RoLAjm  L.  YjLvajiASt  WnxzAics,  a  Lord 
Justice  of  App^.  Eighth  Edition.  By  Edwabd  Wx.  Hanbkll, 
assisted  by  B.  E.  L.  Vauobait  Wtllumb  and  D.  H.  Cbovptoit, 
Esqrs.,  Barristers-at-Law.    Roy.  8yo.     1904.  1/.  10«. 

"  The  leading  text-book  on  bankruptcy."— Z^ato  Journal, 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of  Bills 

of  Exchange,  Promissory  Notes,  Cneques  and  Negotiable 

Securities.     Sixth  Edition.      By  M.    D.  Chalmttob,    O.  S.  I., 

Draughtsman  of  the  Bills  of  Exchange  Act.    Demy  8yo.    1903.    U, 

f  "  The  leading  book  on  bills  of  exchange." — Law  Journal, 

**  An  indispensable  guide  to  the  Bills  of  Exchange  AcL^—SoHcUor^  Journal, 

BILLS  OF  LADING.— Pollock's  Bill  of  Uding  Exceptions.— By 
Hbnst  E.  Bollook.    Second  Edition.    Demy  8yo.    1896.     10«.  6d. 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies.— 
The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Re^ilations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  andPreoedente  of  Rules  and  Assurances.  Fourth  Edit. 
By E.  A.WuHTBBUBO, Esq.,  Barrister-at-Law.  Demy8yo.  1902.  16s. 
"  A  carefully  arranged  and  carefully  written  book.*'— Low  Times, 


CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea.— Fourth  Edition.  By  Tboxab  Golbsbt 
CABysB,  Esq.,  K.C.    Royal  8yo.  {In  the  press,) 

**  A  recognised  authority."- fiolirifor**  Journal. 

**  Mr.  Oarver's  work  stands  in  the  first  rank  of  text-books  written  by  li?ing 
authore."— Xmo  Quarterly  Review, 

*'  The  law  of  common  carriers  is  nowhere  better  explained."— ixru*  Times, 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Walteb  Hehbt 
Ma^awai^a^  Esq.,  Barrister-at-Law.    Royal  8yo.    1888.        1/.  8«. 
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CHANCERY,  md  ruU  « Equity." 
Daniell's  Chancery  Practice.— The Praolioe  of  the  GhaaoetyDiyision 
of  the  High  Court  of  Jostioe  and  on  appeal  therefrom.  SeYenth 
Edition,  with  referenoes  to  the  companion  volume  of  Forms.  By 
Cboxl  C.  M.  Dale,  Chablbs  W.  Gbebbtwood,  Stdnet  E.  WiLUUfa, 
Eaqn.,  Barristers-at-Law,  and  Fbahozs  A.  SiBivasB,  Esq.,  of  the 
Central  Office.    2  vola.    Royal  870.    1901.  6/.  5«. 

**  With  DaoieU  the  pnustitioner  is  '  penonally  ooadaoted,'  and  Uiera  are  very 
few  lAwyen  who  will  not  be  gratef al  for  such  jraidanoe,  carried  out  as  it  is  by 
the  coUaboratioD  of  the  most  competent  hands."— Law  Jountal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court ;  Praotioal  Notes ;  and  referenoes  to  the  Seventh  Edition  of 
Daniell's  Chancery  Practioe.  By  Chablss  BuBiraT,  Esq.,  a  Master 
of  the  Supreme  Court.    Boyal  8vo.    1901.  2L  10$. 

**  The  book  is  too  well-estabUahed  in  nrofessional  faronr  to  stand  in  need  of 
oommendation,  bnt  its  reputation  is  likely  to  be  finhanned  by  the  prasent 
edition."— i9olieilor«»  J<mmal. 

CHILDREN.— Hall's  Law  Relating  to  Children.  SeoondEdition.  By 
W.  Clabkb  Hail,  Esq.,  Barrister-at-Law.  DemySvo.   (In  the  press.) 

CHURCH    LAW.— Whitehead's  Church    Uw.— Being  a  Concise 

Dictionary  of  Statutes,  Canons,  Begulatious,  and  Decided  Cases 

affecting  the  Clergy  and  Xiaity.    Second  Edition.    By  BmjAMnt 

'Wkexbebad,  Esq.,  Barrister-at-Law.    Demy  8vo.     1899.      10«.  6d. 

**  A  perfect  mine  of  learning  on  all  topios  eoalesiastioaL"->2>a«2y  T^Oefrapk. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors. — With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LzvnrasiON  Maoawhict  and 
J.  A.  Stbahav,  Esqrs.,  Barristers-at-Law.  Demy  8vo.  1897.  I2s.  6d. 

COAL. — Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally.  —  By  John  Hbiibt  CoasBUBif,  Solicitor. 
Boyal  8vo.    1902.  II.  ISs. 

"A  book  in  which  the  whole  law  of  nunes  and  minerals  is  discnssed  folly  and 
with  considerable  ability." — Lata  Journal. 

**  The  work  contains  features  not  to  be  found  in  say  other  single  book  dn  flie 
■abject,  and  abounds  with  practical  hints  which  make  it  an  inTaloaUe  text-book 
of  the  law  upon  this  particular  subject." — THe  Sovereign. 

COLLIERIES:  (Management  and  Rating  of).— Hans  Hamilton 
and  Forbes'  Digest  of  the  Statutory  Law  relating  to  Manage- 
ment and  Rating  of  Collieries.— For  the  use  of  Colliery  Owners, 
Viewers  and  Inspectors.  By  H.  B.  Haitb  H^xniTON  and  UBauHAsr 
A.  FOBBBS,  Esqrs.,  Barristers-at-Law.  Demy8vo.  1902.  N$t,Vls.M. 
"  An  eminently  practical  work.'*— Law  Times. 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea.— ^Fifth  Edition.    By  Rbqinald  G.  Habsdhv,  Esq.,  Barrister- 
at-Law.    Royal  8vo.    1904.  W.  10«. 
"  The  work  oonstitntes  a  valuable  and  complete  guide  to  the  law  of  colluicns 
at  sea." — Solieitors*  Journal. 

COLONIAL  1-AW.— Surge's  Colonial  Law:  Commentaries  on 
Colonial  and  Foreign  Law  generally  and  in  their  Conflict 
with  each  other  and  with  the  Law  of  England. — A  new  Edition. 
By  A.  Wood  Benton,  Esq.,  Puisne  Judge,  Mauritins,  and  Q.  Q. 
Phillixobe,  Esq.,  Barrister-at-Law.  (In  preparation.) 

COMMISSION.-Hart.— FiVfo  «*  Auctioneers." 

COMMON    LAW.— Chltty's  Forms.— Fufc  "  Forms." 

Elliott's  Outlines  of  Common  Law.— By  Mabxht  Eluoit,  Esq., 

Barrister-at-Law.    Demy  8vo.     1898.  Seduced  to  Ket,  bs. 

Pollock's  The  Expansion  of  the  Common  Law.— By  SirFasDi:. 

Pollock,  Bart.,  D.C.L.,  Barrister-at-Law.   DemySvo.   1904.       6«. 

"  Every  stadent  should  read  this  last  valuable  addition  to  legal  litentore."— 

Law  TimiSf  June  18, 1904. 

"  Hie  lectures  treat  of  the  progress  of  the  common  law  from  early  tfmni  with 
an  eloquence  and  a  wealth  of  illustration  whidi  alone  would  make  them  faadnating 
reading  for  the  student  of  law  or  history."— Zaur  Journal,  July  2, 1904. 

\*AUttandardlAiiC  Works  are  kept  in  Stock,  mkiwc^lf  and  otM$rbmdmgt. 
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COMMON  LAW^<!ontinued. 

Shirley.— Fm&  «  Leading  CaseB." 

Smith's  Manual  of  Common  Law. — ^For  FraotitionerB  and  StndentB. 
OomTOJsmg  the  Fundamental  PrinoipleB,  with  useful  Pmotioal  Roles 
and  Dedsions.  Twelfth  Edition.  By  0.  Sfubuno,  Esq.,  Barrister- 
afc-Law.    Demy  8to.    1905.  {Nearly  ready,)    16«. 

"  The  arnungement  is  dear  and  methodical,  and  will  increase  the  neef  ainess  of 
the  work,  not  only  for  elementary  study,  but  as  a  handy  book  of  referenee/*— 
Law  Quarterly  Bevitw. 

COMPANY  LAW.— Qolrand.—  Fufo" French  Law." 

Hamilton's  Manual  of  Company  Law.   By  W.  F.  HiJcnooH,  Esq., 

LL.D.,  K.O.    Second  Edition.    By  the  Author,  assisted  by  Pxbot 

TENDAirRoBSBiBOV,Esq.,BaniBter-at-Law.  DemySvo.   1901.   1/.  1«. 

**  A  sound  and  eminently  useful  mamial  of  company  ]AW."—iiolieUors*  Journal. 

Palmer's  Company  Law. — ^A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fourth  Edition.  By  Fbangis  Bsaxtfobt 
Palmsb,  Esq.,  Bairister-at-Law.    Boyal  Svo.    1902.  12«.  64, 

"Palmer's 'Company  Law'  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practinonar's  bookshelf  ."—Ikiw  Times. 

**  A  marvel— for  deamees,  fulness,  and  accuracy."— Zav  NoUt. 

"  Of  especial  use  to  students  and  business  men  who  need  a  dear  ezpositiGa  by 
a  master  Imnd." — Law  JourjuU. 

**  The  subject  is  dealt  mtb.  in  a  dear  and  comprehensiTe  manner,  and  in  sudi 
a  way  as  to  be  intelligible  not  onlv  to  lawyers  but  to  otiiers  to  whom  a  knowledge 
of  Company  Law  may  be  essential." — Lane  StudenUf  Journal, 

**  All  the  prindpsl  topics  of  company  are  dealt  with  in  a  substantial  manner, 
and  the  whole  of  the  Statute  Law— an  indispensable  adjunct— is  ooUeoted  in 
an  appendix.  Perhaps  what  practising  lawyers  and  business  men  will 
value  most  is  the  precious  quality  of  practicality  .''—-Z^w  Quarterly  Review. 

**  Popular  in  style,  also  accurate,  with  suffident  nferences  to  authorities  to 
make  the  book  useful  to  the  practitioner."— 2%«  Tiimet. 

Palmer's  Company  Precedents.— 

Part  I.  eSVESAL  F0E1C8. 

Fnnnoters,  Ftospectuses,  Underwriting,  A^freements,  Memoranda 
and  Articles  of  Association,  Frivate  CompaniA,  Employ^'  Benefits, 
Besolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banldng  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Jud^ents  and 
Orders,  Heoonstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Bules.  Eighth 
Edition.  By  Fbancis  Bsi.uroBT  Paxjcbb,  Esq.,  Barrister-at-£aw, 
assisted  by  the  Hon.  CHABUBBMACiTAOHTSir,  E.C.,  and  Fbank  Etanb, 
Esq.,  Barrister-at-Law.    Boyal  Svo.     1902.  1/.  16#. 

*'  Despite  his  many  competitors,  Mr.  Palmer 
*  Holds  soldf  soyerdgn  sway  and  masterdom.'  **—Law  Quarterly  Xeview, 

*'  Mr.  Peumer's  works  on  Ckmipany  Law  are  all  beyond  critidam.  He  knows 
more  of  the  subject  than,  perhaps,  any  other  member  of  the  legal  profession."— 
Law  Magazine, 

**  No  company  lawyer  can  afford  to  be  without  VL**—Law  Journal, 

Part  n.  WIKDnre-TTP  F0KM8  AHD  PBACTICB. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
under  Supenrision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Bules.  Ninth  Edition. 
By  Fbanoib  Bbaittobt  Palmbb,  assisted  by  Fbuvx  Eyutb,  Esqrs., 
Banisters-at-Law.    Boyal  Svo.    1904.  1/.  12«. 

**  The  book  ftar  exeeUenee  for  praotitionerB.  Theare  is  nothing  we  can  think  of 
which  should  be  witiiin  the  coyers  whidi  we  do  not  find."— Law  Joumai, 

Part  in.  DEBBNTTTBEB  AVB  DSBSVTUBE  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Besolutions,  Ptospeotuses, 
Writs,  PleadiDgs,  Judgments,  Orders,  BecdYerships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  By  Fbangib  Bbau- 
lOBT  Paiacbb,  Esq.,  Barrister-at-Law.    Boyal  8vo.     1903.  26«. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  investors.''— i^'iunietai  Jf^we. 

".  .  .  .  Mustteke  front  rank  among  the  works  on  the  SQbject."—Zav7Vm«s. 

\*  All  itahdard  Law  Vorki  ar$  kept  in  Stock,  in  law  calf  and  other  bindin^i. 
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COMPANY  LAW-Aw^iiMfM;. 

Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  M&d 
Appendix  oontaining  Preacribed  and  other  Fonns,  tosrether  with 
Addenda  to'*  Company  Plreoedenti."  Seoond  Edition.  BjFKAjrcn 
Bbautobt  Paxjob,  Esq.,  Barrister-at-Law.  Royal  Svo.  1901.  7«.  6<f. 


«• 


It  is  esMntudlT  a  book  that  all  interMted  in  oompanif  or  oompuiy  Ui 
dumld  proeure."— Low  Tmu. 

Palmer's  Private  Companies,  their  Fonnalkm  and  Advantagea; 
being  a  Conoiae  Popular  Statement  of  the  Mode  of  OoiiT««rtmg  a 
Bosineas  into  a  Private  Company.  Twentieth  Edition.  By  F.  B. 
Paubb,  Esq.,  Baniater-at-Law.     12mo.     1905.  Xst,  If. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — A  Manual  of  Every-day  Law  and  Practice  for 
P^mnoten,  Shaicholden,  Directors,  Secretaries,  Creditors,  SoUdtorB, 
and  Volmitaiy  laqnidatora  of  Companies  under  the  Companies  Acta, 
1862  to  1900,  with  Appendix  of  naefnl  Fonna.  Twenty-second  Edit. 
ByF.B.PiJjCKB,£sq.,BaRister-at-Law.   12mo.   1903.  iV#^2t.6J. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Fourth  Edition.  By  C.  A.  Cbiffs,  Eaq., 
K.O.    Boyal  8to.     1900.  W.  6«. 

"  Mr.  Grippa*  book  ii  reoogniaed  as  one  nf  the  best.  .  .  .  There  are  few  men 
whose  pnuBtioal  knowledge  off  the  subject  exceeds  that  of  the  Uamed  author."— 
Lmt  QuarUtig  JUvitw, 

COMPOSITION  DEEDS.— Uwrance.—Fkif  «< Bankraptey.** 

CONDITIONS  OF  SALE.— Farren-Fuff  <<  Vendors  ftPuitshaaen." 
Webster.— Fi^  «  Vendon  and  Purchasers." 

CONFLICT  OF  LAWS.— Dicers  Disest  of  the  Uw  of  England 
with  reference  to  the  Conflict  of  Laws. — ^By  A.  Y.  Diost,  FSsq., 
K.C.,  B.G.L.  With  Kotea  of  Ammcan  Oases,  by  PMfessor  Moobb. 
Boyal  Bro.   1896.  Jfet,  XL  lOt. 

CONSTITUTION.— Anson*s  Law  and  Custom  of  the  Constitution. 
By  Sir  WzLUJLX  B.  Assov,  Bart.,  Banister-at-Law.    Demy  8to. 

Parti.    Parliament.  Thiid Edition.     1897.  12«.6ir. 

Partn.    The  Crown.    Third  Edition.  {In  the  pr»u.) 

CONSTITUTIONAL  LAW.  —  Ridges'  Constitutional  Law  of 
England. — By  E.  Watell  Bidoes,  Esq.,  Barrister-at-Law.  Demy 
8to.     1906.  {In  thepr$u.)     12s.  6tf. 

CONTRACT  OF  SALE.— Blackburn.— FW;»" Sales." 
Movie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  HoTXJ^ 
Esq.,  Bazrister-at-Law.    8to.    1892.  lOs.M. 

CONTRACTS.— Addison'  on  Contracts.— A  TreatLse  on  the  Law  of 

Contracts.    Tenth  Edition.    By  A.  P.  PsBosviX  Esxp  and  WnxiAX 

E.  OoBDOir,  Esqrs.,  Banisters-at-Law.    Boyal  8to.     1903.     2/.  2s. 

"  EaemtiallT  ikt  practitioner^B  text-book.'*— Z>aio  Journal, 

**  Among  all  the  works  on  Contmcts,  there  ii  none  more  nsefnl  to  the  ptaott- 

ttoner  than  Addison."— Iiow  TVsm* . 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir 
W.  B.  AiraoH,  Bart.,  Barrister-at-Law.    Tenth  Edit.    1903.   10s.  (Wl. 

Fry.—  rid$  **  Spedfto  Perf onnance." 

Leake's  Law  of  Contracts.— Principles  of  the  Law  of  Contraoti. 
By  the  late  S.  Mabtdi  Lsjjcb.  Fouith  Edition.  By  A.  E.  "Raiw^att.^ 
Esq.,  Banister-at-Law.    Royal  8to.     1902.  32s. 

'*  The  hiirh  utandard  attained  in  the  f onner  issaes  has  been  well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  date.**— Zow  Ttwut, 

"  A  ftiU  and  reliable  fniide  to  the  principles  of  the  English  Iaw  of  Oontnci 
....  thiH  editioa  will  fully  maintain  the  reputation  whiui  the  book  has  nuide 
for  itself  ."—J[»«ic  Jtmmdl, 

**  Admirably  suited  to  serve  the  pnrpose  of  the  praetitiooer  ....  the  woik 
is  complete,  aocoxate,  and  easy  of  reieranoe."— iSo/icifors*  JomnmU 

\^  All  ttandard  Law  JForkt  arw  kfpt  in  Stocky  in  law  oalf  and  other  hindmge. 
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CONTRACTS-HwtftMUAf. 

Pollock's  Principles  of  Contract. — A  TreatiBe  on  the  General 
Frinciplee  oonoeminff  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  Br  Sir  Fuedebiok  Folloox,  Bart., 
Barrister-at-Law,  Author  of  <<  The  Law  of  Torts,"  ** Digest  of  the 
Law  of  Partnership,"  &c.    Demy  Svo.     1902.  12.  8«. 

"A  -vrotk.  which,  in  aax  opinion,  ahowB  great  ability,  a  diaoeming  inteUeot,  a 
eomprdieniiTe  mind,  and  paJTmtaTring  industry.*'— Zaur  Journal. 

CONVEYANCING.— Brickdale  Sk  Sheldon.— Fu2^  << Land  Transfer." 
Dicklns'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Kotes  and  Observations.    Second  Edition.    By  Hkrbkbt 
A.  DiOKiNS,  Esq.,  Solicitor.    Boyal  12mo.     1898.  6«. 

'*  We  cannot  do  better  than  adviiie  evei7  lawyer  with  a  convevandng  nraotloe 
to  purchase  the  little  book  and  place  it  on  nis  Bhelves  forthwith."— Low  Itotes. 

Farrer. — Vide  *' Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 
Edition.     Edited   by  Habbt   Gbebnwood,  M.A.,  LL.I).,  Esq., 

Bairister-at-Law.    Roy.  8to.     1897.  H. 

**  We  should  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  artided 
elflck.    One  of  the  ntost  osef  cu  practical  works  we  have  ever  seen."— I>aao  Stu.  Jo, 

Hood  and  Challis'Conveyancinff, Settled  Land,and  Trustee  Acts, 
and  other  recent  Acts  affecting  (%nveyancing.  With  Commentaries. 
Sixth  Edition.  By  Pbbot  F.  Wheklsb,  asmsted  by  J.  I.  Stzbuko, 
Esqrs.,  Barristers-at-Law.    Royal  8vo.     1901.  IL 

''This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
aoquainted.  .  .  .  The  excellence  of  the  commentaries  whidi  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Law  Journal, 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 

Deeds. — By  W.  Howlaitd  Jackson  and  Thobold  Gossbt,  E^rs., 

Barristers-at-Law.    Demy  8vo.     1899.  7t.  M, 

"  Not  the  least  merit  of  the  collection  is  that  each  PMcedent  is  eomplete  in 

itself,  so  that  no  dipping  about  and  adaptation  from  other  parts  of  the  book  are 

aeoessary."— £ai0  Journal, 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  qd 
its  Law  and  Fnotice.  19th  Edition.  By  Jobv  WmrooMBa  and 
BsNJAjmr  Lenvasd  Chbbbt,  Esqrs.,  Barristers-at-Law.  2  yols. 
Boyal  Svo.    1904.     (October,)  Zl,  10«. 

*' '  Ftideauz '  is  the  best  work  on  Oonvevandng."- Zow  Journal. 

''  Accurate,  condse,  dear,  and  comprenensive  in  scope,  and  we  know  of  bo 
tnatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner."— 
Law  TVsM*. 

"  Desnite  the  excellence  of  axTangement  in  previous  editions,  the  lesmed  editon 
have  maae  further  improvements  in  this  respect."— I.air  Times^  Nov.  12, 1904. 

**  The  dissertations  will  retain  their  tame-honoured  reputation."- Zatcr/Mmo^ 
Nov.  19, 1904. 

Strachan's  Practical  Conveyancing.  By  Waltsb  Sibaceav,  Esq., 
Barrister-at-Law.    Royal  12mo.     1901.  Ss,  64, 

Webster. — Vide  *'  Vendors  and  Porohasers." 

CORONERS. — Jervis  on  Coroners.— The  Coroners  Acts,  1887  and 
1892.  With  Forms  and  Precedents.  Sixth  Edition.  By  R.  E. 
Hbuexdob,  Esq.,  Barrister-at-Law.    Post  Svo.    1898.       10«.  6d. 

COSTS. — Johnson's  Bills  of  Costs  in  the  High  Court  of  Justice  and 
Coort  of  Appeal,  in  the  House  of  Lords  and  the  Privy  Council. 
Proceedings  in  the  County  Court  and  the  Mayor's  dourts,  &o. 
Conyerancisg  Costs  and  Costs  between  Solicitors  and  their  Clients ; 
with  Orders  and  Rules  as  to  Costs  and  Court  Fees,  and  Notes  and 
Decisions  relating  thereto.  By  HoaACB  Maxwell  Johnson,  Esq., 
Barrister-at-Law.    Second  Edition.    Royal  Svo.     1901.         1/.  16#. 

Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitloiis» 
Appeals,  House  of  Lords.  Fourth  Edition.  By  0.  CAViirAOB,  Esq., 
Bairister-at-Law.    Post8TO.    1881.  1/. 

\*  AU  iUmdard  Law  Works  ar$  kept  in  Stoek,  in  law  caff  and  other  bittdin^i. 
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COUNTY  COURTS.~The  Annual  County  Courts  Practice,  1905. 
Bj  His  Honour  Judge  Sictlt,  K.O. ,  aasiflted  by  W.  J.  Bboosb,  Esq., 
Barrister-at-Law.    2  Tola.    Demj  8vo.  1/.  60. 

\*  A  thin  paper  edition  in  1  Vol,  may  be  had,  price  25i. 
**  InTRluiAle  to  the  Ckran^  Ocnirt  ^ndiU<macJ"—Law  JoumaL 
Houffh'8  CounW  Court  Costs.— Fkfe  "  Costs." 
COVENANTS.— Hamilton's   Concise  Treatise  on  the   Law  of 
Covenants.— Second  Edition.    By  Q.  Baxj>wxv  Hijoxaov.  Etq.» 
Barrister-at-Law.    DemySyo.     1904.  lOt.Sd. 

"  We  weloome  the  eeoond  edition  of  a  veiy  nsefiil  book,  and  one  irbidi,  ooik- 
ndering  the  extent  of  the  mbjeot  ^hich  it  coren,  is  laodablf  ogooIm."— 
Law  Journal^  Ootober  28, 1904. 

CRIMINAL  LAW.— Arch  bold's  Pleading,  Evidence  and  Practice  id 
C  r i  m  i  n  al  Cases. — ^With  the  Statutes,  Precedents  of  Indictments,  fto. 
Twenty-second  Edition.  By  Wiluam  F.  Cbaies  and  Gut  Sikfhbv- 
Bozr,  Esqrs.,  Barristen-at-Law.    Demy  8to.     1900.  \l,  11«.  6tf. 

^ '  Ardibold '  is  the  one  indispensable  book  for  every  bazxister  or  sdidtar  vho 
practises  regularly  in  the  criminal  Conrts.*'— ^{teOorf*  JowmaL 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales).— By  E.  Bowbh-Bowlahiis, 
Esq.,  Barrister-at-Law.    Demy  Svo.     1904.  12«.  ^. 

Chit^s  Collection  of  Statutes  relating  to  Criminal  Law. — (Re- 
printed from  <  *Ghit|^'sStatate6.'*)  With  an  Introduction  and  Inaex. 
By  W.  F.  Ciuixs,  X!sq.,  Banister-at-Law.  Royal  8yo.    1894.     lOt. 

Disney  and  QundrVs  Criminal  Law.— A  Sketch  of  its  Frindples 
and  Flraotice.  By  Hbnby  W.  Disnet  and  Habold  Gxtsbbt,  Eaqrs., 
Bairisters-at-Law.    Demy  Syo.    1896.  It.  Sd, 

Kenny's  Outlines  of  Criminal  Law.  Second  Edition.  Demy  8vo. 
1904.  10«. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Demy  8to.     1901.  12t.  64. 

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Notes  on  the  Fzo- 
oednre  and  Evidence.  By  Hnaon  Ejbbshaw,  Esq.,  Bazxister-at- 
Law.    Ro^al  12mo.    1897.  St. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 

Twelfth  Emtion.     By  A.  P.  FBbobvil  Ejbep,  Esq.,  Banister-at- 

Law.    Demy  8yo.  1898.  U.  lit.  6i, 

"To  the  criminal  lawyer  it  is  his  guide,  philosopher  and  fiiend.   Whafc 

Eosooe  says  most  judges  wul  aooept  without  ouestion."— Lew  Ifsass. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 

By  Ho&iLOB  SxiTH,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 

PsROEVAL  ExEP,  "Eaq.    3  vols.    Roy.  8yo.    1896.  5/.  I6t.  Sd, 

**  No  library  can  be  said  to  be  complete  without  Russell  on  Grimes."— Xow  Timum 
'*  Indispensable  in  eraj  Court  of  criminal  justice."— 7K«  Timet. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  By  Qbabuh 
Stephen  HxTMTBB,  Esq.,  Barrister-at-Law.  Demy8Y0.   1889.  7f.6dL 
Warburton.— Fuff  "  Leading  Gases." 

DEATH  DUTI ES.— Freeth's  Acts  relating  to  the  Estate  Duty  and 
other  Death  Duties,  with  an  Appendix  containing  the  Rnlea 
Regulating  Proceedings  in  England,  Scotland  and  Ireland  in  Appeals 
under  the  Acts  and  aXiist  of  the  Estate  Daty  Forms,  with  copies  of 
some  which  are  only  issued  on  Special  Application.  Third  Edition. 
By  EvxLTN  Fbbbie,  Esq.,  Registrar  of  Estate  Duties  for  Ireland, 
formerly  Depnty-ControUer  of  Legacy  and  Succession  Duties. 
Demy  8yo.     1901.  I2t.  Od. 

**  The  official  position  of  the  Author  renders  his  opinion  on  (luestions  of  proce- 
dure of  great  ralue,  and  we  think  that  this  book  will  be  found  yery  ustfol  to 
solicitors  who  haye  to  prepare  aooounts  for  duty." — SoUeUort^  JotmuiL 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Intn^iuction  and  Note«,  and  an  Appendix.  By  J.  E.  HjkBiLkH,  Esq., 
Barrister-at-Law.    Second  Edition.    Roy.  12mo.     1903.  6t. 

**  Can  be  recommended  as  a  reliable  gnide  to  an  Act  whidi  depends  to  a  great 
extent  on  the  definitions  of  its  expressions."- ixnv  QwarUrljf  Beoiem. 

\*AUtUMdardZaw  Workt  are  kept  in  Stoek^  in  law  ca^md other  bieUUngt, 
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DEBENTURES  AND  DEBENTURE  STOCK.— Palmer.— Fufo 
"  Company  Law." 

DECISIONS  OF  SIR  GEORGE  JESSEL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Notes,  &c. 
By  ApflZJET  Pktbb  Pkckb,  Solicitor.    Demy  8to.    1883.  16«. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  for  1905.— For  the  use  of  the  Legal 
Profeesioii,  Public  Companiefl,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &o.,  &o.  £dited  by  Edwin  Latman,  Esq.,  Barrister-at- 
Law ;  and  oontuns  Tables  of  dosts  in  the  High  Court  of  Judicature 
and  Counl^  Court,  &o. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1904 ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  interest,  Discount,  Licome, 
Wages  and  other  Tables ;  the  xfew  Death  Duties ;  and  a  variety  of 
mattersof  practical  utility :  together  with  acomplete  List  of  theEngmh 
Bar,  and  London  and  Counby  Solicitors,  with  date  of  admission  and 
appointments.  Publxbhkd  AjnvuiiLLT.  Fifty-ninth  Issue.  1906. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  doth : — 

1.  Two  days  on  a  page,  plain bs.Od, 

2.  The  above,  zhteblb^vsd  with  plain  paper         .        .        .        .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  colimms       .  6  6 

4.  The  above,  with  monev  columns,  zntbbijiavkd  with  plain  paper  8  0 
6.  Whole  page  for  each  day,  plain 7  6 

6.  The  above,  oitsbijulvbd  with  plain  paper         .        •        .        .96 

7.  Wholepageforeaohday,  ruled,  with  or  without  money  columns  8  6 

8.  The  above,  xstbblbavbd  with  plain  paper         ...         10  6 

9.  Three  days  on  a  pag^,  ruled  blue  lines,  without  money  columns  .  3  6 
The  Diary  contains  memoranda  of  Legal  Btteineea  throughout  the  TeoTf  ioith 

an  Index  for  ready  reference. 

"  The  legal  Whitaker."— iSo^ur^foy  Review, 

*'  The  aincnint  of  information  packed  within  the  ooven  of  this  well-known 
book  of  r^ermoe  is  almoet  increaible.  In  addition  to  the  Diarj,  it  contains 
nearly  800  pages  61  doeely  printed  matter,  none  of  which  could  be  omitted  without, 
perhape,  detiacting  from  the  naef ulneaa  of  the  book.  The  publiahers  seem  to 
have  made  it  tiieir  aim  to  include  in  the  Companion  evoT  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages,  and  it 
may  safdy  be  said  that  no  practismir  solicitor,  who  has  experienced  the  Inxuy  of 
hainUig  it  at  his  elbow,  will  ever  be  likely  to  tn^  to  do  without  it.**— Law  Jownnal. 

DICTIONARY. — Stroud's  Judicial  Dictionary,  or  Interpreter  of 
Words  and  Phrases  by  the  British  Judges  and  Parliament. — 
Second  Edition.  By  F.  Stboud,  Esq.,  Barrister-at-Law.  3  vols. 
Roy.  8vo.     1903.  4/.  4». 

*'  Must  find  a  j>laoe  in  every  law  library.  It  is  difficult  to  exaggerate  its  use- 
fulness. ...  is  mvaluable,  not  only  as  a  labour-saying  madiine,  but  as  a  real 
contribution  to  legal  Utouture. ...  a  standard  daasic  of  the  law." — Lcao  Journal, 

*'  An  authoritative  dictionary  of  the  English  language."— Law  T}ime». 

**  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ez- 
tmcted  suggestions  of  the  greatest  utilitv,  not  merely  for  the  advocate  in  court, 
but  also  for  tiie  practitioner  who  has  to  advise."— /Sb^icifor**  Journal. 

The  Pocket  Law  Lexicon. — Explaining  Teohnioal  Words,  Phrases 
and  Maxims  of  the  English,  Sootoh  and  Koman  Law.  Fourth  Edition. 
By  Joseph  E.  Mobbis,  Esq.,  Barrister-at-Law.     1905.  6».  6d. 

**A  wonderful  little  legal  Dictionary."— /iwi«nnaiif'«  Law  StmdtnUf  JommaL 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
Uoid,  and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commercial,  with  selected 
Titles  from  the  Oivil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lzlx»  Esq 
Bamster-at-Law.    Super-royal  8vo.    1902.  1/.  l\ie, 

'*  An  enoyolopssdia  of  the  law." 

"The  new  edition  seems  to  us  to  be  very  compete  and  perfect,  and  a  copy 
of  it  diould  be  procured  bv  every  practising  solicitor  ivithout  delay.  A  bettin 
value  for  his  monev  in  the  law  booK  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  ^e  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  ofteoi  taken  down  £rom  the  shelf  than  *  Wharton.'  **—Law  Notes. 

%*  AU  itandard  Law  JForkt  are  kept  in  Stock,  in  law  calf  and  other  bindinge. 
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DIGESTS. 
1CSW8*  DIGEST  OF  SHOLIBH  CASE  LAW.— Containing  the  Beported 
DecifiionB  of  the  Saperior  OourtSt  and  a  Selection  from  those  of  the 
IriBh  Courts,  to  the  end  of  1897.    ^eing  a  New  Edition  of  '  *  Fisher's 
Common  Law  Digest  and  Chitty 's  Equity  Index.")  Under  the  general 
Editorship  of  JoHxr  Mbws,  Barrister-at-tiaw.  IGyols.  Boy.  8to.  £20 
{£ound  in  half  calf  ^  giU  top,  £3  net  extra,) 
'*AT»gtvndeitakixig.  .  .  .  We  have  tested  wveral  parte  of  the  irork,  with  the 
result  of  oonflnning  our  impreorion  m  to  the  amnnuqr  of  a  work  whioh  is  indis- 
peniable  to  lawyen."— rA«  Times. 

The  Annual  Digest  from  1898  to  1904.— By  John  Mewb,  Esq., 

Barrister- at-Law.    Boyal  8yo.  each  16«. 

\*  This  Digest  is  also  issued  quarterly,  each  part  being  onmulatiye. 

Prioe  to  Subscribers,  for  the  four  parts  payable  in  a^asue,  net  17<. 

"  The  practice  of  the  law  -without  Mews'  Amxual  would  be  almost  an  lmpo»- 

sibilitf."— Xow  Timet, 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  Josor  Mbwb,  Esq.,  Banister-at-Law.  Boyal 
8yo.     1898.  U,  6t, 

Law  Journal  Quinquennial  Digest,  1896-1900. — ^An  Analytical 
Digest  of  Cases  Published  in  the  Xaw  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1896-1900,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  James  S.  HsznDSBSOH,  Esq., 
6arrister-at-Law.    1901.  U,  10«. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1902  i  with  Extracts  from  Ihe  Judgments  dealing  with  the 
same.  By  W.  A.  G-.  Woone  and  J.  Rttohib,  Esqrs.,  Bamsters-at- 
Law. — Being  a  New  Edition  of  <*Dale  and  Lehmuann's  Digest." 
2  Vols.     Royal  8yo.  {In  the  prete.) 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Edwabd  Bbay,  Esq.,  Barrister-at-Law. 
Dem^  8yo.     1904.  Jiet,  Ze. 

DISTRbSS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Abthub  Oldham  and  A.  La 
TbobbFostbb,  Esqrs.,  Barristers-at-liaw.  Demy  8yo.   1889.        18j. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relating 
to  District  CouncilSi  so  far  as  regar£  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Goyemment.  Ninth  Edition. — 
By  Ot,  F.  Chambebs,  Esq.,  Barrister-at-Law.  Royal  8yo.    1896.    lOs, 

DIVORCE.— Browne. and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes. — Sixth  Edition.  ByL.  D.Powua,  Esq., 
Barrister-at-Law.    Demy  8yo.     1897.  1/.  5t, 

"Th^  practitioner's  standard  work  on  divoroe  praotioe.'' — Lrne  Qwtr,  Bev, 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 

Historyof  England.— By  Professor  liAiTLAiiD.    1897.    8yo.      16<. 

EASEMENTS.— uoddard's  Treatise  on  the  Law  of  Easements.— 

By  Jomf  Letboubit   Goddasd,    Esq.,  Barrister-at-Law.     Sixth 

Edition.    Demj  8yo.     1904.  U.  5t. 

"  We  oan  oordiaIl)r  reoommend  the  work  to  those  of  our  readen  in  search  of 
an  up-to-date  authority." — Law  Students*  Journal, 

"Nowhere  has  the  sabjeet  been  treated  so  ezhansthrelr,  sad,  we  may  add, 
so  sdentiflcally.  as  by  Mr.  uoddard.  We  reoommend  it  to  ttiemost  carefiustody 
of  the  law  staaent,  as  well  as  to  the  Ubraiy  of  the  practitioner."— Low  Timtee. 
Innes'  Digest  of  the  Law  of  Easements. — Seyenth  Edition.  By 
L.  C.  Imnis,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court 
of  Jndioatnre,  Madras.    Royal  12mo.     1903.  7«.  6^. 

"  An  aocnrate  and  oompendious  statement  of  the  law  of  eesements,  and  will 
consequently  be  of  mnch  use  to  students."— Lato  Notee, 

"  In  120  pages  there  is  a  useful  digest,  brought  well  up  to  date  by  copious 
references  to  the  oases."— Xow  Timet. 

"  This  presents  the  law  in  a  series  of  dearly  enunciated  propositions,  which 

are  supported  by  examples  taken  in  general  from  dedded  oases.    The  subject  is 

one  that  readily  lends  itself  to  such  treatment,  and  in  Mr.  Innes'  hands  it  is 

skilfully  dereloped."— £Miei<or«'  Journal, 

*0*  AU  itandard  Law  Works  are  ktpt  in  Stock,  in  law  eaff  and  other  hmdmge. 
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E  AS  E  M  E  N  TS—eontinued. 

Roscoe's  Easement  of  Light. — A  Digest  of  the  Law  relating 
to  the  Easement  of  Li^ht. — With  an  Historical  Introduotion. 
and  an  Appendix  containing  Practical  Hints  for  Architects  and 
Surveyors,  Observations  on  the  Right  to  Air,  Statutes,  Forms 
and  Plans.  Fourth  Edition.  Bj  Edwass  Stanlbt  Robooe,  Esq., 
Barrister- at-Law,  Admiralty  Biegistrar  of  the  Supreme  Court, 
Author  of  **A  Digest  of  Building  Gases,"  **  Admiralty  Practice," 
&c.    DemySvo.     1904.  7«.  6rf. 

"  A  most  naef  111  little  work." — Law  Journal. 

**  A  clear  and  practioal  digest  of  the  law."— Xaw  Times. 

**  An  aoonnite  digest  of  the  law."— £ato  Notes. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Uwofthe 
Church  of  Eneiand.  By  the  late  Sir  Eobbsf  Prxcldcobb,  Bart., 
D.O.L.  Second  Edition,  by  his  son  Sir  Wackbb  Obobob  Frank 
Phillikobb,  Bart.,  D.O.L.,  assisted  by  G.  F.  Jemkbtt,  B.G.L., 
LL.M.,  Barrister-at-Law.    2  vols.    Royal  8yo.     1895.  3/.  3«. 

"  The  task  of  re-editing  Phillimore's  *  Bonlpsiagtioa]  Law '  was  not  an  easy  one. 
Sir  Walter  ndllimore  has  executed  it  with  brilliant  suooess.  He  has  brought  to 
the  work  all  Ids  father's  subdued  enthusiasm  for  tiie  Ghurdh,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
could  be  snared,  and  has  added  to  it  everything  that  the  eeofarisntinal  lawyer 
can  possibly  need  to  know." — Ijow  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergfy  and 
Laity.  Secon4  Edition.  By  Benjaion  Whtfjbhbad,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1899.  10«.  M. 

"  A  perfect  mine  of  learning  on  all  topics  eoolesiastioal." — DaU^  Telegraph. 

"  Mr.  Whitehead  has  amassed  a  great  deal  of  information  which  it  would  be 
very  difficult  to  find  in  any  other  book,  and  he  has  presented  it  in  a  dear  and  con- 
cise form.    It  is  a  book  which  will  be  useful  to  lawyers  and  laymen.*'— Ziaio  Timee. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 
Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barri^»r-at-Law,  Ilditor 
of  **  Rogers  on  Elections."    Royal  12mo.     1894.  Is.  6d, 

Hedderwick's  Parliamentary  Election  Manual  i  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants^ 
&c.  Second  Edition.  By  T.  C.  H.  Hbddbbwick,  Esq.,  Barrister-at- 
Law.  Demy  r2mo.  1900.  lOir.  6d. 
**  The  work  is  pre-eminently  practical,  concise  and  dear." — Solidton^  Journal, 
**  Oneof  the  best  books  of  the  Kind  that  we  axe  acquainted  with."— Ziatot^oumoJ. 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  By JohnHxtnt,  Esq.,  Bar.-at-Law.  DemySyo.  1900.  Zt.6d. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  RsoiBrBATiON,  includiDK  the  Practice  in  Registratiou 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  m  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maubiob  Powell, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1897.  1/.  U. 

**  The  practitioner  will  find  within  these  coyers  everything  iriiich  he  can  be 
expected  to  know,  well  arranged  and  carefully  stated."— Xow  Times, 

Vol.  II.  PiBTJAMiniTABT  Elbotionb  AMD  PBTXTioirB ;  with  Appen- 
dices of  Statutes,  Rulcs  and  Fomis.  Seventeenth  Edition.  Revised  by 
S.  H.  Day,  Esq.,  Barrister-at-Law.    Royal  12mo.     1900.        1/.  1«. 

**  The  acknowledged  authority  on  election  law." — Law  Journal. 

"The  leading  book  on  the  difficult  subjects  of  elections  and  election  peti- 
tions.''—Zxtir  Times, 

'*  We  have  nothing  but  praise  for  this  work  as  a  trustworthy  guide  for  candi- 
dates and  agents." — Solieiton^  Journal. 

Vol.  III.      MXTHIGIPAL  AND  OTHSB  ElBOZZOKB  AXD  P&XIXIONS,  with 

Appendices  of  Statutes,  Rules,  and  Forms.    Seventeenth  Edit.    By 

BucTTBL  H.Di.T,  Esq.,  Barrister-at-Law.  Royal  12mo.  1894.    11.  It. 

\*  All  itmdard  Zmo  Works  ar$  k^pt  in  Stock,  in  law  calf  and  oih$r  bmdmgt, 
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EMPLOYERS'  LIABILITY.— MozleyStark.—  Fiifo  "  Arbifcnitioxi." 
Robinson's  Employers'  Liability.  Bj  Abthxtb  BoBnreoN,  Esq., 
Bamster-at-Law.  Second  Edition.  Including  Preoedents  of 
Schemea  of  Compensation,  certified  by  the  Begristrar  of  Friendlj 
Sooietiee.  B^  the  Author  and  J.  D.  Stuabt  Sdc,  Esq.,  Barrister- 
at-Law,  Assistant  Befistrar  of  Friendly  Sooietiee.  Boyal  12mo. 
1898.  7f .  Qd. 

ENGLISH  LAW.— Brown's  Study  of  the  Law.—By  W.  Jkthbo 
BB0WN,LL.D.,EBq.,Barri8t6r-at-Law.  Royal 8yo.  1902.  Net,2».6d. 
Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I. — ^By  Sir  Ebbdsbick  Pollock,  Bart.,  and  Fbsd.  W. 
HiiTLAirD,  Esq.,  Barristen-at-Law.  Second  Edition.  2  toIs.  roy. 
8to.    1898.  21. 

ENGLISH  REPORTS.    Be-issae  of  all  Dectsions  prior  to  1866. 
To  be  completed  in  about  1 60  Volumes.  Royal  8yo.    Issued  monthly. 

Now  Issued. 
HousB  OF  LoBDS  (1694  to  1866).    Complete  in  11  Vols.    Half -bound. 

Net,  221. 

PxtiTT  GoxnrciL  (Including  Indian  Appeals)  (1809  to  1872).    Complete 

in  9  Vols.    Half -bound.  Jfet,  13/.  10«. 

Chanoebt  (Including  Collateral  Reports)  (1557  to  1866).    Complete  in 

27  Vols.    Half-bound,  Net,  40/.  10#. 

InzhePbess. 
Rolls  Cottbt  (1829  to  1866).     Complete  in  about  7  Vols.     Half- 
bound.  Net,  per  vol.»  30«. 
%*  The  Volumes  are  not  sold  separately.    Prospectus  on  application. 
"  We  can  speak  unhesitatingly  of  the  advantage  to  the  Uivyer  of  the  -pomeBr 
sion  of  this  excellent  repziut  of  all  the  English  reports."— Arftctlor**  Journal. 

EQUITY, and  Tieff  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  In  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition,  with 
references  to  the  Seventh  Edition  of  Daniell's  Chancery  Practice,  and 
the  Fifth  Edition  of  Daniell's  Chancery  Forms.  By  Cecil  C.  M. 
Dalb,  Esq.,  Barrister-at-Law,  W.  Tindal  Kino,  Esq.,  a  Regis- 
trar of  the  Supreme  Court,  and  W.  O.  Goldbchxidt,  Esq.,  of  the 
Registrars'  Office.    In  3  vols.    Royal  8vo.     1901.  6/.  6«. 

**  A  monument  of  leaned  and  laborious  accuracy." — Lav  Quarterly  Review. 

**The  new  edition  of  *8eton'  Ib  from  every  point  of  view,  indeed,  a  most 
vahiable  and  indispensable  work,  and  well  worthy  of  the  book's  high  reputatian." 
— ZrOU'  Journal. 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  ^^ty 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Worlu 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Praotioe. 
Fifteenth  Edition.  By  Stdmst  £.  Wn.T.TAifB,  Esq.,  Barrister-at- 
Law.    Demy  8vo.    1900.  12«.  6d. 

"  We  can  safely  recommend  *  Smith's  Equity '  in  its  new  doUies  to  the  atten^ 
tion  of  students  reading  for  their  Enaminations."— Z.aig  Notu. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Third  Edition.  By  H.  Abtextb  Sktib,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1902.  2U. 

"This  well-known  text-book  maintains  its  high  r^utation.  .  .  .  This  third 
edition  has  been  brought  up  to  date  in  a  w^y  «  hich  should  also  make  it  useful  to 
practitioners  in  search  of  the  latest  authorities  on  sny  givoi  point.  .  .  .  The 
additional  canes  referred  to  in  the  text  and  notes  amount  to  many  hundreds." — 
Law  Journal. 

Williams'  Outlines  of  Equity. — A  Concise  View  of  the  Principles  of 

Modem  Equity.    By  Sydnzt  £.  Wiluaicb,  Esq.,  Barrister-at-Law, 

Author  of  "The  Law  relating  to  Legal  Representatives,'*   &o. 

Royal  12mo.     1900.  fit. 

**  The  accuracy  it  eombineB  with  oonciaeness  is  remarkable.'*— Zoir  JfoposiM. 

%*  All  standard  Law  Worke  are  kept  in  Stock,  in  law  ealf  and  other  hindingt. 
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ESTATE  DUTIES.— Freeth.—  rKfo'* Death  Duties." 

ESTO  PPEL — Everest  and  Strode's  Law  of  Estoppel.  By  Lakoblot 
FiSLDDrQ  Etbbbbt,  and  EDinmi)  Stbodb,  Esqn.,  Barristeza-at-Law. 
Demy  8vo.     1884.  18«. 

Ewart's  Exposition  of  the  Principles  of  Estoppel  by  Misrepre- 
sentation.— By  John  S.  Ewabt,  Esq-i  K.G.  of  the  Canadian  Bar. 
j  Demy  8vo.     1900.  1^.  6t. 

EVIDENCE.— Bodington.—  FiVfe  "French  Law." 
]  Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— By  Wk. 

Wills,  Esq.,  Barrifiter-at-Law.  DemySvo.   1894.  10«.  6if. 

"It  oonUins  a  large  amount  of  valuable  ixiforiDation,  yeiy  tersely  and 
accurately  oonyeyed. " — Law  Timet. 

"A  uMful  book  on  h  difficult  subject.*'— ikm  XoU», 

EVIDENCE  ON  COMMISSION.-Hume-Williams  and  Macklin's 
Taking  of  Evidence  on  Commission:  including  therein  Special 
Examinations,  Letters  of  B,equeHt,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E.  Euxb- 
WzLLiAMB,  Esq.,  K.C.,  and  A.  Roxbb  Mi-CZLnr,  Esq.,  Banister-at- 
Law.    DemySvo.     1903.  12«.  6^. 

"  We  bave  tested  it  carefully,  and  bave  no  hesitation  In  commending  it  to  the 
PTx>fesnon  as  an  accurate  and  complete  manual  on  this  important  branch  of  the 
law.  Every  point  that  is  likely  to  occur  in  practice  has  been  noted,  and  there  are 
appendices  oi  statutes,  rules,  orders,  precedents ;  and— which  is,  so  far  as  we  are 
aware,  a  novel  feature— principles  of  our  law  of  evidence  for  ^e  guidance  of 
foreign  advocates,  in  English,  French,  and  Qerman,  and  a  good  indez.*'-L€n9  Times. 

EXAMINATION  GUIDES.— Bar  Examination  Guide.  By  H.  D. 
Woodcock,  and  R.  C.  Maxwsll,  Esqrs.,  Barristers-at-Law. 

Vols.  I.  to  V.  (1896-1899).  £aeh,  wt  7».  6rf. 

Barham's  Students'  Text-Book  of  Roman  Law.    By  C.  Nicolas 

Babhak.  Esq.,  Barrister-at-Law.    Demy  12mo.     1903.    Netf2s.6d. 

**  This  is  a  first  primer  of  Eoman  Law  for  the  beginner.   It  is  plain  and  dear, 

is  well  arranged,  and  so  simply  put  that  any  student  can  follow  it."— Law  Studenfs 

Journal, 

EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  0.  J.  Edwajow,  Esq.,  Barrister-at-Law.  Demy  8to.   1888.     16«. 

EXECUTORS.— G off! n's  Testamentary  Executor  in  England  and 
Elsewhere.  By  B.  J.  B.  QorwiSf  Esq.,  Barrister-at-Law.  Demy 
8to.    1901.  ^  5# 

Macaskie's Treatise  on  the  Law  of  Executors  and  Administrators. 
By  S.  C.  Maoacttii,  Esq.,  Barrister-at-Law.    8yo.    1881.      10«.  Qd. 

Williams'  Law  of  Executors  and  Administrators.— Tenth  Edition. 
By  the  Right  Hon.  Sir  RoLAxn>  Vauohan  Wzluamb.  a  Lord  Justice 
of  Appeal,  and  Asthttb  Robebt  Inofew,  Esq.,  one  of  His  Majesty's 
Counsel.    2  toIb.    Roy.  8yo.     1905.  4/. 

Williams'  Law  relating  to  Legal   Representatives. — Real  and 

Personal.      By  Stdnbt  E.  Williamb,  Esq.,  Author  of  <*Law  of 

Account,"  "  Outlines  of  Equity,"  &c.    Demy  8vo.     1899.  10«. 

"  We  can  commend  to  both  branches  of  tiie  profession,  and  more  especially 

to  solicitors.*' — Law  TVmM. 

**  An  excellent  law  book,  excellently  got  up,  and  though  it  deals  with  a  subject 
on  which  there  is  an  ample  literature,  its  existence  is  justified  by  its  aim  at  betaig 
*in  as  short  a  form  as  possible,  a  summary  of  the  law  of  legal  represoitalaves  m 
modified  by  the  Land  Transfer  Act,  18S7. *"—IkxU  MaU  QoMette, 

EXTRADITION.— Biron  and  Chalmers'  Law  and  Practice  of 
Extradition.  By  H.  C.  Bibon  and  Kenvbih  E.  Chalmkbs,  Esqrs., 
Barristers-at-Law.    Demy  8yo.     1903.  20a, 

"A  convenient  store  of  information  upon  all  matten  conneoted  with  extx»- 
dition."— A>{{«ftor«'  Journal. 

"Tbe  whole  book  is  eminently  praoticaly  and  the  pfactioe  and  prooedun  are 
clearly  and  ably  discussed."— jLow  Timee. 

"A  very  satisfactory  and  jvactical  collection  of  the  treaties  and  statutes 
relating  to  extradition  end  fugitive  offenders,  with  an  interesting  introduction, 
a  commentary  on  the  text  of  the  statutes  and  treaties,  and  a  valuable  alphabetioal 
list  showing  what  crimes  are  comprised  in  the  particular  treaties."— Zaw  JoumtU. 

\*  AU  sUmdard  Law  Work$  ar$  kept  in  Sioek^  w  law  calf  ami  other  kmdingt 
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FACTORIES  AND  WORKSHOPS.— Ruegg  and  Mossop's  Law 
of  Factories  and  Workshops.  By  A.  H.  Kuxao,  Esq.,  K.G., 
and  L.  Mossop,  Esq.,  Barrister-at-Law.  Desny  8vo.  1902.     128.  6if 

'*  One  of  the  beet  treatieee  on  the  law  of  factories." — Law  Journal. 

"Deitaned  to  take  its  phuse  as  the  book  on  the  Aeta.**—Satttrdaif  Ewieu, 

FARM,  LAW  OF. — Dixon's  Law  of  the  Farnn:  inoluding  the  Cases 

and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customs 

of  England  and  Wales.  Sixth  Edition.  By  Aubbbt  J.  Spshgbb,  Esq., 

Barrister-at-Law.    Demy  Svo.    1904.  H.  6«. 

"  A  oomplete  modem  oompendinm  on  agricoltoral  matters."— Lav  I%mes. 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Ebbabd  and  W.  Howlamd  Bobbbob,  Eeqrs.,  Bar- 
risters-at-Law.    Demy  Svo.    1883.  18». 

FORMS.— ChinVs  Forms  of  Civil  Proceedings  In  the  Kind's  Bench 
Division  of  the  High  Court  of  Justice,  and  on  Appeal  therefrom 
to  the  Court  of  Appeal  and  the  House  of  Lords. — ^Thirteenth 
Edition.  By  T.  W.  Chittt,  Esq.,  a  Master  of  the  Supreme  Court, 
HxBBXBT  Chutt,  Esq.,  Bariister-at-Law,  and  P.  E.  Yizabd,  Esq., 
of  the  Central  Office.    Boyal  8yo.     1902.  1/.  16«. 

"  The  book  is  actmrate,  reliable  and  exhaostiye.'* — Solidion'  Journal. 
"  The  forms  are  practically  exhanative,  and  the  notes  very  t^ood,  so  that  this 
edition  ivill  be  invaluable  to  practitioners  whose  work  is  of  a  litigious  kind." — 
Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  oi  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Ptactioe.  By  Chaslbs  Bubbbt, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  Svo.  1901.  2/.  lOt. 
**  The  standard  work  on  Chanoefiy  Frooeduxe."— Zoto  Quarlsrljf  Brndew, 

Seton.— Fufo  **  Equity." 
FRENCH    LAW.— Bodington's  Outline  of  the  French    Law  of 
Evidence. — By   Gltveb  E.  Bodinoton,  Esq.,  Barrister-at-Law. 
Demy  8yo.     1904.  5«. 

Cachard's  French  Civil  Code.  —  By  Hbnbt  Cachabo,  B.A., 
Counsellor-at-Law  of  the  New  York  Bar,  Lioencie  en  Droit  de  la 
Faculty  de  Paris.    Demy  8yo.     1895.  U. 

Qolrand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Lbopold  Qoibabd,  Lioenci6  en  Droit. 
Demy  8yo.     1898.  U. 

Qoirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carryine  on  Business  in  France.— By  Lbopold 
GoiBAin),  French  Solicitor.    Crown  8yo.     1902.  Ifet,  2t.  6d. 

Kelly.— Ft/fo  **  Marriage." 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  Sbwbll,  LL.D.,  Solicitor.    Demy  8vo.     1897.    10».  6d, 

GAMBIA. — Ordinances  of  the  Colony  of  the  Gambia.  With  Index. 
2  Vols.    FoUo.     1900.  iVc<,  3/. 

GAME  LAWS.— Warr/s  Game  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Game.  By  G.  Tatzx}B  Wabbt, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1896.  10*.  6d, 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  Royal  8vo.  1903.    3/.  10«. 

GOODWILL— Allan's  Law  relating  to  Goodwill.— By  Chablbb E. 

AxLAir,M.A.,LL.B.,E8q.,Barrister-at-Law.  D6my8YO.  1889.  7i.5d, 

Sebastian.— r«fo  **  Trade  Marks." 

HACKNEY  CARRIAGES.-BonnerA  Farrant.- Fufo  " Motor  Ckrs." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 

the  Payer  of  Inhabited  House  Duty  in  England. — ^ByAsxBUB 

M.  Ellis,  LL.B.  (Lond.),  Solicitor.    Royal  12mo.    1886.  6t. 

**  Aooorate,  oomplete  and  rtsty  dearly  expnaKd."^8oliator^  Jounui, 

%*  AU  standard  Law  JTorks  are  kept  in  Stock ^  in  law  ealf  and  other  Hndinfft. 
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HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  G.  MoMTAauB  Lush,  Esq.,  Bamster-at-Law.  Second 
Edition.  By  the  Author  and  W.  H.  Gbiffteh,  Euq.,  Barrister-at- 
Law.    DemySvo.     1896.  1/.  5«. 

"To  the  praotudng  la'wyer  the  work  will  be  of  the  Qtmortimportanoe."— 2>zw  Timeg. 
**  This  book  will  certainly  be  oonsiilted  when  difficulties  arise  relative  to  the  position 
of  marxied  women."— Xaio  Journal, 

INCOME  TAX.— Ellis'  Quide  to  the  income  Tax  Acts.— For  tfaeiue 
of  the  English  Income  Tax  Payer.  Third  Edition.  By  Abihub 
M.  Elub,  liL.B.  (Lond.),  Solicitor.  Boyal  12mo.  1893.  7«.  ed. 
Robinson's  Law  relating  to  Income  Tax;  with  the  Statutes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland. — ^By  Abs^xjb  BoBiireoir,  Esq.,  Bairister-at-Law.  Boyal 
Syo.     1896.  U,  It, 

**  The  standard  work  on  a  oomplioated  and  diffioolt  wahjed,**— Law  Journal, 

I N  D I  A. — 1 1  bert's  Q  overn  ment  of  I  nd  ia. — Being  a  Digest  of  the  Statute 
Law  relating  thereto,  with  Historical  Introduction  and  DlustrativeDo- 
cuments.  BySirConBT£NATlLBBBT,K.C.S.I..Demy8yo.  1898.  1/.  U. 

INDICTMENTS.— Bowen-Rowlands.—Fuif ''Criminal Law." 

INLAND  REVENUE.  —  Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector's  Warrants  for  Becovery  of  Duties  of  Excise  and  Taxes. 
^Aiird  Edition.  By  N.  J.  Hiohxosb,  Esq.,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.  Boy.  12mo.  1901.  It,  6d. 
Highmore's  Inland  Revenue  Regulation  Act,  1 890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &o.  By 
Nathaszxl  J.  HioHXOBB,  Esq.,  Barrister-at-Law,  Assistant  SoUoitOT 
of  Inland  Bevenue.    Demy  8to.    1896.  7«.  M, 

INSURANCE. — Arnouldonthe  Law  of  Marine  Insurance.— Seventh 
Edition.  By  Edwabd  Louis  db  Habt  and  Ralph  Iufv  Sdcbt, 
Esqrs.,  Bamsters-at-Law.    2  vols.    Boyal  8vo.    1901.  3/.  3«. 

"  The  aathon  have  ayailed  themaelyes  of  the  ad-nce  and  assistance  of  men  of 
praotioal  experience  in  nuurine  ixunuranoe,  so  that  the  book  may  be  relied  on  as 
accurate  from  a  business  as  well  as  from  a  legal  i>oint  of  view.  Hie  book  can 
best  be  described  by  the  one  word '  excellent.'  ''--Law  Journal, 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— ^By  Chablbs  Bobbbt  Ttsbb,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10«.  6J. 

"  A  dear,  ooneot,  foil,  and  yet  oonoise  statement  of  the  law."— Law  Timu, 

INTERNATIONAL  LAW.— Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law. — By  John  Pawlbt  Batb, 
Esq.,  Reader  of  International  Law,  &c.,  in  the  Inns  of  Court.  8vo. 
1904.  Net  It,  6d, 

Dicey,— Vid0  "  Conflict  of  Laws." 

Ha\Vs  International  Law. — ^Fifth  Edition.  By  J.  B.  Atlat,  Esq., 
Barrister-at-Law.    Demy  8vo.     1904.  Net,  II,  U, 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Bariister-at-Law.  Demy 
8vo.     1894.  I0t,6d. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War—Texts  of 
Conventions,  with  Notes. — By  A.  Pbabob  £oazN8,  H.A.,  LL.D., 
sometime  Scholar  of  Downing  College ;  Lecturer  on  Law  in  Clare 
College,  Cambridge.    Royal  8vo.     1904.  Net^  3«. 

Holland's  Studies  in  International  Law.— By  Tbohas  EBSKnni 
Hollabb,  D.C.L.,  Barrister-at-Law.    Demy  8vo.     1898.      lOt.  6d, 

Nelson's  Private  International  Law.— By  Hobaob  Nnaoir,  Esq., 
Bazrister-at-Law.     Roy.  8vo.    1889.  IL  it. 

\^  All  ttandard  Law  Wbrkt  art  ktpt  in  Stock,  in  law  tdlf  and  other  bindingt. 
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INTERNATIONAL  LA\N—<»ntinued. 

Rattigan's  Private  International   Law.— By  Sir  Williax 
KATTioAir,  LL.D.,  K.G.,  Yioe-Chanoellor  of  the  TJnirersity  of  the 
Punjab.    Demy  Svo.     1896.  10«.  6d, 

**  Written  vith  admirable  deaxneM."— Low  Journal. 

Walker's  Manual  of  Public  International  Law.— BjT.  A.  Walkbb, 
M.A.,  LL.B.,  Esq.,  Barrister-at-Law.    Demj  8yo.    1896.  9«. 

Walker's  History  of  the  Law  of  Nations.— Vol.  I.,  from  the  Earliest 
Timefl  to  the  Peace  of  Weetohalia,  1648.  By  T.  A.  Walkbb,  M.A., 
LL.D.,  Esq.,  Barrister-at-Liaw.    Demy  8yo.     1899.  Net,  lOt, 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
nationalLaw.  ByJ.  Wbstlazs,  K.O.,  LL.D.  Demy8Y0.  1894.  10*. 

Westlake's  International  Law.— Part  I.  Peace.  By  J.  WaBnuLzs, 
K.C.,  LL.D.    Demy  Svo.    1904.  Net,  9». 

Wheaton's  Elements  of  International  Law;  Fourth  Kngliah 
Edition,  brioging  the  work  down  to  the  present  time.  Induduff  & 
translation  of  the  Anglo-French  Agreement.  By  J.  B.  Atlat,  M.  A., 
Barrister-at-Law.    Iloyal8yo.     1904.  1/.  12«. 

The  leading  American  and  English  work  on  International  Law. 

"  Wheaton  otanda  too  higrh  for  critidnzL" — Law  JHmet. 

'*  We  congratulate  Mr.  Atlay  on  the  skill  and  diacretion  with  which  he  haa 
performed  the  taak  of  editing  a  standard  treatise  on  international  ]a,w"^Lato 
Journal,  June  11, 190i. 

INVESTIGATION  OF  TITLE.--Jackson  and  Gossefs  Investiga- 
tion of  Title. — Being  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  Second  Edition.  By  W.  Howlaud  Jaoxson  and 
Thobold  Gk>ssiET,  Barristers- at- Law.  Demy  8to.  1899.  I2t.  6d. 
**  The  new  edition  oontaina  the  following  additional  Bubjects— namely,  boon- 


dariee,  compromise,  corporations,  glebe  lands,  parcels,  quit-rents  and  redtals ; 
and  the  chaiiffes  effeotea  by  the  statute  law  of  1899  are  noticed  in  their  ps 
places.  .  .  .  Jackson  and  Ooseet's  book  is  wdl  worth  having."— Xoio  Times. 


and  the  chaiiffes  effected  by  the  statute  law  of  1899  are  noticed  in  their  proper 
'  cea.  .  .  .  Jackson  and  Ooseet's  book  is  wdl  worth  having."—. 
"Will  be  of  real  help  to  the  busy  oonyeyanoer."— I^ato  Kotea. 

**  See  **  GonT^anoing"  (p.  7),  for  companion  yolnme,  "  Pleoedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 

JUDGMENTS  AND  ORDERS.— Seton.—F«fa  "Equity." 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence.— 
Ninth  Edition.  ByT.E.HoLLAin>,E.O.,D.O.L.  Svo.  1900.  10#.M. 

Markby's  Elements  of  Law.  By  Sir  Wilixax  Mabxbt,  D.G.L. 
Demy  Svo.    1896.  I2s.  6df. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — ^By  Wk.  G.  Hubahd,  Esq., 
Barrister-at-Law..  Boyal  8 YO.     1896.  Net,  II.  5e. 

JUSTICE  OF  THE  PEACE.— Magistrate's  Practice.— Being  a 
Compendium  of  the  Law  and  Fraotioe  relating  to  matters  occupying 
the  attention  of  Courts  of  Summary  Jurisdiction,  with  an  Appendix 
of  Statutes  and  Bules,  List  of  Punishments,  Calendar  for  Magis- 
trates, &c.  By  Chablbs  Milnbb  Atxhibon,  Esq.,  Stipendury 
Magistrate  for  Leeds.    DemySvo.    1900.  1/. 

Magistrates'  Cases,  1894  to  1904. — Cases  relating  to  the  Poor 
Law,  the  Criminal  Law,  Licensing,  and  other  subjects  chiefly  con- 
nected with  theduties  and  office  of  Magistrates.  1894-1904.  £aeh,  net  12. 

%*  These  Reports,  published  as  part  of  the  Law  Journal  Beporta, 
are  issued  Quarterly.  £aeh  Fart,  net  be. 

Annual  Sttbeeriptum,  payable  in  advance,  16«.  post  free, 

Shirley's  Magisterial  Law. — ^An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  Lbonabd  H.  Wbst,  LL.D.,  Solicitor.   Demy  Svo.   1896.    7e.  64. 

\*  All  standard  Zatc  Worke  are  kept  i»  Stock,  in  law  oaJf  andotker  hindrnge. 


Iig  ft  130,  OHAKGEBT  LAITE,  LONIMH,  W.O.  IT 

JUSTICE  OF  THE  PEACE- nnlinuid. 

Wiffram's  Justice's  Note-Book. — Contaming  a  short  account  of  the 
Jurisdiction  and  Duties  of  JusUoas,  and  an  Epitome  of  Criminal  Iiav. 
Seventh  Edition .  By  Hbnst  WiSBTmoH  and  Leosasd  W.  Eebssi.t, 
Taqre.,  B&iriaters-at-Law.     Koyal  12mo.     1600.  lOi.  6d. 

"  ContAuu  &  ffreflt  deal  of  T&iamble  infnrmntiTrn  in  ■  nmiin  mrmpw,  TrTifnh  hig 
been  bionght  Wit  np  to  dale."— tain  Timti. 

LAND  CHARGES  ACTS.— Eaton  and  Puroell's  Und  Charges 
Acts,  1888  and  1900, ~A  Practice  Guide  to  Refristrstion  and 
Searohes.  By  Eknbst  W.  Eatoh,  Esq.,  Senior  Cleric.  Land  Char^ree 
Department,  Land  Registry,  and  J,  Potktz  Pusokll,  Esq.,  of  the  same 
Department,  BarriBter-at-Law.    Boyal  12mo.     1801.      Xel,  2i.  W. 

LAND  LAW.— Janks'  Modern  Land  Law.  ByEnwASD  Jbhxs,  Esq., 
Bairiiitei-at-LBW.    Demy  Svo.     1899.  ISt. 

LAND  TAX.— Bourdin's  Land  Tax.—AnEipoiition  of  the  Land  Tax. 
Inolnding  the  Latest  Judicial  Decisions,  and  the  Changva  in  the  Iaw 
effected  by  the  Taxes  Uonagement  Act,  &o.  Fourth  Edition.  By 
the  late  f^KCKBicn  Hdhfobiis,  Depatj  Registrar  of  Land  Tax  ;  and 
Digests  of  Casea  decided  in  the  Courts  bj  Chaslbs  0.  ATOmsoit, 
Deputy  Begiatrar  of  Land  Tax.      Boyal  12mo.     1891.  7:  6d, 

Atchison's  Land  Tax. — Changes  Effected  in  the  Procesaos  of  Asseaa- 
lusut  and  Redemption  bj  Part  VI.  of  the  Finance  Act,  1806  (AS  &  60 
Vict.  0,  S8).  By  CZABLES  C.  ATcniSDN,  Deputy  Registrar  at  Land 
Tai.     Royal  r2mo.     1897.     {A  S«pplmmt  to  abovt.)  Nit,  2*.  6d. 

LAND  TRANSFER.— Brickdale  and  Shefdon's  Land  Transfer 
Acts. — With  the  Rules,  Fonns  of  Precedents  and  Uodel  Registers, 
&o.  By  G.  FoBTSKTOB  BaioESAXE,  Registrar  at  the  Land  Registry, 
and  W.  R.  Sheltxin.  Esqra.,  Barristers-at-Lav.  Second  Edition. 
Royal  8to.     Ifl05.     {X:-ar!y  ready.)  U.  ii. 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts,  1875  and  1897  ; 
wi^  the  teit  of  the  Acts  and  the  Rules  and  Fee  Order  of  1903.  By 
A.  R.  Q,  JsNinHOB.  LL.B.,  and  O,  il.  Kixdebslbt,  Fsqra..  Bar- 
ristera-at-Law,  and  of  the  Land  Registry.  Roy.  8to.  1004.  12*.  6il. 
''ThepriiH^lplqaiidptAclJceof  landn^lBtntionue  set  f'^rtb  insdur  Kbd 
ornHUAe  muineT  by  the  autbon  in  Ibeu  diuertations  and  bota." — Law  Tiaur, 
F»b.  13,  I»}1. 

LANDLORD  and  TENANT.— Redman's  Uw  of  Landlord  and 

Tenant.— Including  the  Practice  of  Ejeotmmt.  Fifth  £Wtion, 
By  JOSBFB  H.  RKDKxa,  Esq.,  Barrister- at-I«w.  Svo.  1901.  II.  St. 
"  Vt  oan  oonfidentlr  reoommend  IJie  pnHnt  •ditlon."— Inn  Journal. 
Woodfall's  Law  of  Landlord  and  Tenant. — With  a  fnll  ColleetfOD 
of  Precedents  and  Forma  of  Procedure :  containing  also  a  DoUeoUon  of 
Leading  Propoeitions.  Seventeenth  Edition.  By  J.  X.  LxLT,  Esq., 
Barrister -at- Lav.    Roy.  Svo.     1902.  U.  IBt. 

"Woodfsll  It  really  iniliiipeiwiibls  to  th*  pnctldiig  laVTO',  of  vbatevcr 
dtgne  be  ma;  tw."— £au  .Toiinul. 

LANDS  CLAUSES  ACTS.-Jepson'a  Lands  Clauses  Actsi  with 

DeciaJons,  Forms,  and  Tables  of  Coats.    Second  Edition.    By  J.  H. 

IjOBTT/oon,  Esq.,  Barrister- at- Law.  Demy  Svo.   1000.  IJL  It. 

"  Tblg  work,  to  ttanflv  uidpnMlally  re-wrtttenlonn,  nuTbadveribcdu  a 

bandy  udwell-anang  ad  trefttiee  on  the  lAndiClanKfl  Acta." — SeiieilaT^Jmtnuit. 

LAW  JOU  RNAL  REPORTS.— Edited  by  JohvMbws,  Esq.,  Bairister- 
at-lAir.    Published  monthly.    Aimuat  Siitieriptym  r — 
Reports  and  Pablio  General  Statutes  JVtl,  31.  <s. 

R^.  StatB.  &  Mews' Anonal  Digest  {Iuu*d  Quarttrfy)  Nil,  31.  IOj. 
Thin  paper  Edilion,  forming  one  handy  Vol.  for  the  year  Xtt,  il.  i: 
Or,  -withoat  the  Statutes  Kit,  31. 

The  Law  Journal  weekly,  II.  eitm. 

•,*  AU  ilmdml  Zme  Warkt  artktplim  Btaci,  bi  Um  tai/ and  oiJttr  Umdingi. 
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LAW  LIST.— Law  List  (The).— Compiisin^  the  Judges  and  Offloen 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  ConyeTanoers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasures,  Registrars,  and  High  Bailifi^  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Beceiyers  under  the  Bankruptcy  Act,  Law  and  PuUie 
Oi&oers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conyeyanoers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conyeyanoers,  Solidtors,  Proctors  and 
Notaries,  by  H.  F.  Babtlbtt,  I.S.O.,  Controller  of  Stamps,  and 
Beg^istrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Beyenue  and  of  the  Law  Society. 
1905.  {Nearly  ready.)    Net,  10<.  6J. 

LAW  QUARTERLY  REVIEW— Edited  by  Sir  Fbedsbigk  Pollook, 
Bart.,  D.C.L.,  LL.D.  Vols.  I.— XX.  (wilh  General  Indices  to 
Vols.  I.  to  XX.)    Royal  8yo.     1886-1904.  Each,  12<. 

Annual  Subeeriptum  pott  free  12m,  Sd,,  net.  Single  numbertf  each  be. 
**  A  little  oritieism,  a  few  quotations,  and  a  batoh  of  aneodotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  aimisiwg 
reading." — Law  Journal, 

**  The  greatest  of  legal  quarterly  roTiews  ...  the  series  of 
*  Votes '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  aceomplished  jurist  (the  Sditor)  but  of  the  graei 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

fl)  The  Annual  Practice.— Snow,  BxnEoniT,  and  SnizvaBB. 

h)  The  A.  B.  C.  Guide  to  the  Practice.— Sthinobr. 

(3)  The  Annual  Digest. — Mbwb.     {Also  Issued  Quarterly.) 

US  The  Annual  Statutes. — Lblt. 

(6)  The  Annual  County  Court  Practice.— Sictlt. 

Or  Annual  Subscriptions.    For  Complete  Series,  as  aboye,  deliyered  on 
the  day  of  publication,  net^  21.  Ss.  Nos.  1,  2,  3,  and  4  only,  net,  U.  18«. 
Kos.  3,  4,  and  6  only,  net,  ll.l5s.     {Carriage  extra,  2s.) 
Full  prospectus  forwarded  on  application. 

LAWYER'S  COMPANION.— rufo" Diary." 

LAWYER'S  OFFICE.— The  Modern  Lawyer's  Office !  being  Sugges- 
tions  for  Improyements  in  the  Organization  of  Law  Offices  and  for  the 
adoption  of  certain  American  Appliances  and  Business  Methods.  By 
A  SoLicxToa  OF  THE  SuFBBiaE  CouBT.    Boyal  12mo.     1902.  6*. 

"  We  Btronffly  reoommend  ever^  solicitor  who  attadies  importance  to  the 
organization  ox  his  office  to  make  himself  acquainted  with  the  system  explained 
so  clearly  in  this  little  work." — L«ao  Journal. 

LEADI NQ  CASES.— Ball's  Leading  Cases.     Vide  «  Torts." 
Shirley's  Selection  of  Leading  Cases  In  the  Common  Law.    With 
Notes.  By  W.  S.  Shqlbt,  Esq.,  Barrister-at-Law.  Seventh  Edition. 
By  RiOHABDWAiTBOVyEsq.,  Bairister-at-Law.  DemySvo.  1904.  16«. 

'*  A  sound  knowledge  of  common  law  can  be  gleaned  fh>m  ShirlOT."— Xaw  Notes. 

**  The  selection  is  very  large,  though  all  are  distinctly  '  Leaaing  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work."— Ixtto  JoumaL 

**  Calculated  to  be  of  neat  service  to  students.'*— £av  SUtdenU^  Journal. 

**Will  so  long  as  Mr.  Watson  remains  the  Editor  retain  its  hold  on  the 
student  world." — Law  NoUs. 

Warburton's  Selection  of  Leading  Cases  In  the  Criminal  Law. 
With  Notes.  By  Hsnbt  WABBUXTOif,  Esq.,  Bairister-at-Law. 
[Founded  on  <' Shirley's  Leading  Cases.".]  Thizd  Edition.  Demy 
8yo.     1903.  12<.  6d. 

**  The  cases  hare  been  well  selected,  and  arranged*  .  .  .  We  oonsider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  eases  and  thu 
xuxten,"^Jtutice  of  the  Peace. 

LEGAL    INTERPRETATION.— Seal's  Cardinal  Rules  of  Legal 

Interpretation.— Collected  and  Arranged  by  Edwabd  BsiJi,  Esq., 

Bairister-at-Law.     Boyal  8yo.     1896.  I2s.  6d. 

*'  Invaluable  to  the  student.    To  those  with  a  limited  libniyi  or  a  busy 

practice,  it  will  be  indiBpen8able."-Vii«fie0  of  the  Peace. 

\*  All  standard  Law  Works  are  kept  in  Stock,  in  law  cd^andothtr  bindings. 
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LEGISLATIVE  METHODS.— II bert's  Legislative  Methods  and 
Forms. — By  SirCoTTBTSirAYlLBEST,  K.C.S.I.,  O.I.E.,  Parliamentary 
Goansel  to  the  Treasury.    Demy  8yo.     1901.  16<. 

LEXICON.— Ftifo  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  /on  Libel  ahd  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Eyidence,  Procedore, 
Practioe,  and  Precedent  of  Pleadings,  both  in  Ciyil  and  Criminal 
Cases.  Fourth  Edition.  ByW.  Blaxb  Odobss,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Bsoxley  Eaxes,  Esq.,  Barrister- at-Law. 
Boyal  8yo.     1905.  (Nearly  ready.)     II.  \2a. 

**  The  best  modern  book  on  the  law  of  VLhA.**— Daily  Neva. 

**  The  most  scientific  of  all  our  law  books In  its  new  dress  this  Tdume 

is  secure  of  an  appreciatiTe  professional  welcome.'' — Lata  Time*. 

"  The  general  opinion  ox  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work." — Law  Journal. 

LICENSING.— Slocombe's  Licensing  Act,1904,  Simply  Stated.— 
Second  Edition.  By  Alfred  J.  Sloooiibe,  County  Borongh  Police 
Court,  Huddersfield.    Demy  8yo.     1905.  Net,  2«. 

Talbot's  Law  and  Practice  of  Licensing. — Being  a  Digest  of  the 
Law  regulating  the  Sale  hy  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Second  Edition.  By 
Geobgb  JoHsr  Talbot,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1906.  (Nearly  ready.)     10«.  6d. 

<*His  method  giyes  professional  men  a  gnida  to  the  legislation  afforded  by 
no  other  book."— 2>aw  Journal. 

LIGHT.— Fi<fe  "Easements." 

LIGHT  RAILWAYS.— rufo** Tramways." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils. — ^Third  Edition. 
By  GaoBex  Huhphbxtb,  E^.    Royal  8yo.     1889.  7«.  6^. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  Public 
Heidth,  Municipal  Corporations,  Highways,  Burial,  G«s  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lsuids,  Tramways,  Electric 
Lifl^iting,  &c.  Wiu  Addenda.  By  C.  Noeicak  Bazaloettb  and 
G.MT7icPHB]ETB,Esqrs.,Barrister8-at-tjaw.  Sup.  royal 8vo.  1888.  3/.3«. 

Humphreys. — Vide  '*  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.— Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  Coun^  Council, 
the  Vestries  and  District  Boar&  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  Jomr  Hunr, 
Esq.,  Barrister-at-Law.    2  vols.    Royal  8to.     1897.  3/.  Ze. 

**  This  very  oomprehenidTe  and  -well-arranged  code  of  London  Local  GoTem- 
ment  will  be  invaluable  to  local  anthorities,  the  legal  profession  and  others 
directly  interested  in  the  subject." — London. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— By  Abthtje 
HsTWOOD  and  Abnold  Masset,  Solicitors.  Demy8vo.   1900.    7«.6«f. 

"  A  Terr  useful  little  handbook,  which  contains  a  dear  account  of  the  practice 
in  lunacy." — Law  Journal. 

*'  An  exceedingly  useful  handbook  on  lunacy  prsctioe."— 2^<ncr  Note*. 

"A  clear  and  able  handbook.  .  .  .  A  feature  of  the  work  are  the  precedents 
given,  which  have  nearly  all  stood  the  test  of  actual  practice."— Low  Time: 

MAQISTF^ATES'  PRACTICE  and  MAGISTERIAL  LAW.— PWi 
*' Justice  of  the  Peace." 

MARINE  INSURANCE.— Fu<9<< Insurance." 

MARITIME  DECISIONS.- Douglas'  Maritime  Law  Decisions.— 
Compiled  by  Eobi.  B.  Douolas.    Demy  8yo.     1888.  7f.  8i. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Oliveb  E.  Bodikoton,  Esq.,  Bamster-at- 
Law,Licenoi6  en  Droit  dela  Faculty  de  Paris.  Roy.  8yo.  1896.  \l.U. 

*«*  AU  etandard  Law  Workt  are  kepi  in  Stock,  in  law  ealf  and  other  Hndinye, 
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MARRIED  WOMEN'S  PROPERTY.— Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  Bj  MoMTAOUB  Lxtbh,  Esq.,  Barrister-at-Law,  Author  of 
"TheLawof  HosbandandWife."    Royal  12mo.     1887.  6c. 

MASTER  AND  SERVANT.— Macdonell's  Uw  of  Master  and 
Servant.  Second  Edifdon.  By  Sir  Johv  Magdokkll,  LL.D.,  C.B., 
a  Master  of  the  Supreme  Gourti  and  Eowabd  A.  Mitchzll  Iivneb, 
Eaq.,  Banister-at-Law.  {In  preparatum.) 

MEDICAL  PARTNERSHIPS.— Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships.— By  Wiluax 
Basnabd,  £«q.,  Banister-at-Law,  and  G.  Bbbtbak  Stooksb,  Esq., 
Managing  Director  of  the  Scholastio,  Clerioal  and  Medical  Associa- 
tion (Limited).    Demy  8to.     1895.  10«.  6d. 

MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— ^Tenth  Edition.  By  John  MACDomcLL,  Esq.,  G.B.,  a  Master  of 
the  Supreme  Court  of  Judicature,  assisted  by  Gbo.  Humphbstb,  Esq., 
Barrister-at-Law.     2  vols.    Royal  8vo.    1890.  2/.  2«. 

**  Of  the  greatest  falae  to  the  mercantile  Uwirer." — Lav  31mm. 

"  One  of  the  most  Kientiflo  treatiMe  extant  on  mercantile  law.** — Sol,  Jl, 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — ^With  Notes.  By  O.  D.  Tudob,  Esq.,  Banister-st-Law. 
Thixd  Edition.    Boyal  8to.     1884.  2/.  2«. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—By  A.  WzLSOzr,  Solicitor  and  Notary.  Boyal  12mo.   1883.    8«. 

MERCHANDISE    MARKS    ACT.— Payn's    Merchandise   Marks 
Act,1887.— ByH.  Patit,  Barrister-at-Law.  Boyal  12mo.  1888. 3«.6if. 
*'  A  Mfe  guide  to  aU  who  aze  intererted  in  the  Act."— Low  Timn. 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894;  with  Introduction,  Notes, and  Index, andaTahleahowing 
how  the  Former  Enactments  relating  to  Biuldings  have  been  dealt 
with.— ByW.F.CaAiE8,E8q.,BarTiflter-at-Law.  Boyal8YO.  1894.  5«. 

MINES  AND  MININQ.—Cockburn.— Fuf0<' Coal." 

MORALS  AND  LEGISLATION.- Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation.— By  Jkbeict  Bkrthaic, 
M.A.,  Bencher  of  Lincoln's  Inn.    Crown  8yo.     1879.  6«.  6tf. 

MORTGAGE. — Beddoes*  Concise  Treatise  on  the  Law  of  Mort- 
gage.—By  W.F.Bsddoxb,  Esq.,  Barrister-at-Law.  8to.  1898.  lOt. 

**  We  oommend  the  work  as  a  reliable  and  uaefal  little  manual."— Ziaw 
Student^  Journal. 

**  We  oan  cordially  recommend  this  work  to  a  practitioner  who  likea  to  have 
■mall  compact  books  at  hand  on  all  subjects." — Law  NoU*. 

Coote's  Treatise  on  the  Law  of  Mortgages.— By  the  lateKxcHABD 
HoLMSB  CooTB,  Ebq.,  Barrister- at- Law.  Seyenth  Edition.  By 
Stdhet  Edwabd  Wtttjavs,  Esq.,  Barrister-at-Law,  Author  of 
'*The  Law  relating  to  Legal  Representatives,"  ''The  Law  of 
Aooonnt,"  &c.    2  toIs.    Royal  8to.     1904.  3/.  3«. 

"  The  work  is  yeiy  complete,  and  as  a  standard  book  is  one  to  which  the 
lawyer  may  torn  for  almost  any  point  he  needs  in  connection  with  its  subject." — 
Late  Student^  Journal,  June,  19M. 

"  Every  oonyeyanoer  will  feel  happier  from  the  ponession  of  this  fine  work  on 

that  all-important  branch  of  his  work — ^the  Law  of  Mortgages. It  is 

essentially  a  practitioner's  book,  and  we  pronounce  it  *  one  of  mo  best.' "— Zaas 
Notes,  June,  1904. 

MOTOR    CARS. — Bonner  and    Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages. — An  Epitome  of  the  Iaw,  Statatee, 

and  Regxilations.    Second  ^ition.    By  G.  A.  BomnEB  and  H.  O. 

Fabbajtt,  Esqrs.,  Barristers-at-Law.    I)emy8vo.    1904.       12*,  6d, 

*'  Carefully  revised  and  brought  up  to  date."— Z^ow  T^sisf,  Jan.  81, 1906. 

*»*  AU  tUmdard  Law  Workt  ar$  k$pt  in  Stocky  m  law  ealf  md  other  hmdHi§9. 
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NAVY.^Manual  of  Naval  Law  and  Court  Martial  Prooedurei 
in  which  is  embodied  Thring*8  Criminal  Law  of  the  Naw,  together 
with  the  Naval  Discipline  Act  and  an  Appendix  of  Practical 
Forms. — Br  J.  E.  B.  Stspbbnb,  Esq.,  Bamster-at-Law,  C.  E. 
GiFFOBD,  Esq.,  C.B.,  Fleet  Paymaster,  Boyal  Navy,  and  F. 
Habbibon  Smith,  Esq.,  Staff  Paymaster,  Boyal  Nayy.  Demy  Svo. 
1901.  \6s. 

**  Wdl  written,  excellently  arnmged,  and  fnUy  oominreheDsiTe."— Law  Journal. 

**  Well  up  to  dikte  ....    Ma7  be  thoroughly  relied  upon."— I^ato  Titnea. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.    By  Hobnob  Smith,  Esq.    8vo.     1884.  I2s.  6d, 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius.— Seventeenth  Edition.  ByM^xTBioi 
PowBLL,  Esq.,  Barrister-at-Law.    2  vols.    Demy  8to.    1900.    21,  2a, 
**  Continues  to  be  a  vast  and  doeely  packed  stor^ooM  of  inf onnation  on 
practice  at  Nici  Priua."— L<n9  JmamaL 

**  Almost  invaluable  to  a  Niai  Priua  practitioner.  .  •  •  We  have  nothing 
but  Toaise  for  the  new  edition." — Law  Quarterly  Review. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — ^With  a  full  collection  of  P^reoedents.  Sixth 
Edition.  ByJAMBsCfiAirsTonN,  Esq.,  Barrister-at-Law.  DemySvo. 
1901.  1/.  5a. 

"The  book  is  an  eminently  practical  one,  and  contains  a  verv  complete 
coUeotion  of  notarial  precedents.  The  editor  is  to  be  congratnlatea  upon  the 
execution  of  a  very  thorough  piece  of  work." — Law  Journal. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland;  bemg  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  nse  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  0£Bioee  attached  thereto.  By 
Fbahoib  A.  Stbinoeb,  of  the  Central  Office,  Boyal  Courts  of  Justice, 
one  of  the  Editors  of  the  "  Annual  Practice."  Second  Edition. 
Crown  Svo.     1893.  4«. 

**  Indispensable  to  all  eomm\Md(mm.**SolieUort^  Journal. 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River  Colony. 
— Translatod.    Boyal  8yo.     1901.  21.  2a. 

OTTOMAN  CIVIL  LAW.— Grigsb/s  Medjelle,  or  Ottoman  Civil 
Law.— Translated  into  English.  By  W.  E.  C^biosbt,  IIj.D.,  Esq., 
Barrister-at-Law.    Demy  8vo.     1896.  W.  la. 

PARISH  LAW.— Humphreys'  Parish  Councils.— The  Law  relating 

to  Parish  Councils,  being  the  Local  Government  Act,  1894 ;  with 

an  Appendix  of  Statutes,  together  with  an  Litroduction,  Notes,  and 

a  Copious  Lidex.    Second  Edition.    By  Oeobob  Hxucphbets,  Esq., 

Bamster-at-Law.    B^al  8vo.     1896.  10«. 

Steer's  Parish  Law.    Being  a  Digest  of  the  Law  relating  to  the 

Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Belief  of  the 

Poor.    Sixth  Edition.    By  W.  H.  Maqbtaicab^  ^^v  Assistant 

Master  of  the  Supreme  Court,  Begistrar  of  the  Court  constituted 

under  the  Benefices  Act,  1898.    Demy  8vo.     1899.  U 

**  Of  great  eerrice  both  to  lawyers  and  to  narochial  o£Bcen.''— &)Zte<(or«'  Jour. 

**  A  moet  neeful  book  of  rcf eroioe  on  all  matten  connected  with  the  paxiah, 

both  civil  and  eodeeiaatioaL"— Z/ato  Journal. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership. 
Seventh  Edition.  With  an  Appendix  of  Forms.  By  Sir  Fbxdbbigk 
Pollock,  Bart.,  Barrister-at-Law,  Author  of  *<Pnnoiple8  of  Con- 
tract," "  The  Law  of  Torts,"  &c.    Demy  8vo.     1900.  lOf. 

*'  Of  the  execution  of  the  work  we  can  speak  in  terma  of  the  highest  praise. 
The  language  is  simple,  concise,  and  dear." — L^rw  Magcuine. 

'*  Pruseworthy  in  design,  scholarly  and  complete  in  execution."— Ai<.  Beview, 

PATENTS. — Edmunds  on  Patents. — ^The  Law  and  Practice  of  Letters 

Patentf or  Inventions.  ByLBWi8Ei>in72n)6,Esq.,K.C.  SecondEdition. 

ByT.M.  Stkvsns,  Esq.,  Barrister-at-Law.  Boy.  8vo.    1897.    U.l2a. 

**  We  have  nothing  bnt  commendation  for  the  ho6k."^8olieUon^  Journal. 

**  It  would  be  difficnlt  to  make  it  more  complete."— Law  Tinue, 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 

1888,  Consolidated  with  an  Index.    Second  Edition.    By  Lbwis 

Edicukds,  Esq.,  K.C.,  D.Sc.,  LL.B.    Imp.  8to.     1895.    Net  2a.  td. 

\*  AU  atandard  Law  Wwrka  ar$  kipt  in  Stock ,  in  Imo  oa^  and  other  bmdmga. 


22  STEVENS  AlO)  SOKS^  LDilTED, 
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Johnson's  Patentees*  Manual. — A  TreatiM  on  the  Law  and 
Practice  of  Patents  for  Inventions.  Sixth  Edition.  By  Jaksb  Jobn- 
BOH,  Esq.,  Barrister-at-Law ;  and  J.  Hbztbt  Jomraoir,  Solicitor  and 
Patent  Agent.    DemySvo.     1890.  lOt.  64. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  Svo.     1900.  Net,  2$.  64. 

Morris's  Patents  Conveyancing. — Being  a  Oolleotion  of  Precedents 
in  Ck)nTe7anGing  in  relation  to  Letters  Patent  for  InTentiona. 
With  DiiMiertations  and  Copioos  Notes  on  the  Law  and  Practice.  By 
BoBSBT  MoBBis,  Esq.,  Barrister-at-Law.   Bojal  8yo.    1887.     IL  6s, 

Thompson's  Handboolc  of  Patent  Law  of  all  Countries. — By 
Wm.  p.  Thoxfsow.    Twelfth  Edition.    12mo.    1902.        2fet,  2$.  64. 

Thompson's  Handbook  of  British  Patent  Law.  Eleventh  Edition. 
12mo.     1899.  Nst,  64. 

PAWNBROKINQ.— Attenborouffh's  Law  of  Pawnbrokine,  with 
the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  18S9,  and 
Notes  thereon.  By  Ghablbs  L.  AirsziBOBouaH,  Esq.,  Banister- 
at-Law.    Post  8yo.     1897.  A#<,  8«. 

PLEADING. — Sullen  and  Leake's  Precedents  of  Pleading,  with 
Notes  and  Rules  relating  to  Pleading.  Fifth  Edition.  Bevised  and 
Adapted  to  the  Present  Practice  in  the  Queen's  Bench  DiTision  of 
the  High  Court  of  Justice.  By  Tboxab  J.  Bxtllen,  Esq.,  Bairister- 
at-Law,  Ctbil  Dodd,  Esq.,  K.G.,  and  C.  W.  CunoBD,  Esq.,  Bar- 
rister-at-Law. Demy8Y0.  1897.  1/.  IBs. 

"  The  ttandftrd  work  on  modem  pleadiog." — Law  JounuU. 

**  A  very  large  number  of  preoedents  are  collected  together,  and  the  notes  are 
full  and  dear."— Xotv  Times. 

**  The  Editors  have  in  eveoj  way  preeerred  the  high  staxidard  of  the  work, 
and  brought  it  down  to  date  effectively  and  oonscientiouflly." —ikno  Magatine, 

Odgers'  Principles  of  Procedure,  Pleading  and  Practice  in  Civil 
Actions  in  the  High  Court  of  J ustice.— Fifth  Edition.  Br  W. 
Blazb  Odoebs,  LL.I).,  K.C.,  Recorder  of  Plymouth,  Author  of  "A 
Digest  of  the  Law  of  Libel  and  Shinder.*'  Demy  8vo.  1903.   12«.  6d. 

**  The  atodent  or  practitioner  who  deairea  instruction  and  xnractieal  gnidanoa 
in  our  modem  avatem  of  pleading  cannot  do  better  ttuui  poaaeaa  ***"«tflf  of 
Hr.  Odgera*  book.*'— Xaio  Journal. 

**  Indudea  a  careful  outline  of  the  procedure  in  an  ordinary  action  at  law. 
This  aketob  will  be  of  the  utmoat  value  to  atudenta,  and  ought  to  win  the  ap- 
proval alao  of  examining  bodies,  as  it  is  remarkably  frae  from  any  adaptability  to 
uie  purposes  of  the  mere  cnunmer." — Literature. 

"An  invaluable  book." — Law  Notes. 

**  Terse,  clear  and  pointed." — Law  Quarterly  Review. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Chemical  Introductions  and  Notes.  By  G.  Li^fhaic  Bbownb,  Esq., 
Barrister-at-Law,  andC.  G.  Stswjlbt,  Senior  Assistant  in  the  Laho- 
ratory  of  St.  Thomas's  Hospital,  &c.    Demy  8yo.     1883.       12«.  6d. 

POLICi  ES.— Farrer.— Fkfo  "  Vendors  and  Purchasers." 

POWERS.— Farwel I  on  Powers.— A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Gbobgb  Fabwell,  Esq.,  Q.C.  (now  a  Justice 
of  the  High  Court),  assisted  by  W.  B.  Shelzwit,  Esq.,  Barzister- 
at-Law.    Koyal  8to.     1893.  1/.  6t. 

PRINCIPAL  AND  AQE NT.— Wright's  Uwof  Principal  and  Agent. 
By  E.  BiAOEWOOD  Wbioht,  Esq.,  Barrister-at-Law.  Second  Edition. 
Demy8Y0.     1901.  Y8«. 

"Oearly  arranged  and  clearly  written."— Low  Ttmee. 

**  May  with  confidence  be  recommended  to  all  le^  practitionen  as  an  aceo- 
rate  and  bandy  tert  book  on  the  subjects  comprised  in  it." — SoUdlonf  JoumaL 
**  An  excellent  book."—  Law  Quarterljf  Seview. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law:  A  Synop- 
sis of  all  the  Appeals  decided  by  the  Jumoial  Committee  (induding 
Indian  Appeals)  from  1876  to  1891.  Together  with  a  priois  of  the 
Cases  from  the  Supreme  Court  of  Canada.  By  Geobgx  Whsblib, 
Esq.,  Bazrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Coundl.    Boyal  8yo.    1898.  1/.  ll«.  6^ 

%*  AU  tUmdard  Law  JForkt  orv  kfpt  in  Stoek,  in  kw  caffmdoth&r  bmduif$. 
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PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeal  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1759  to  1858.— From 
the  Kepoits  of  ^urrell,  Hay  &  Harriott,  G.  Hobinaon,  Dodaon, 
Edwards,  Acton,  Spinks  and  Moore.  Edited  by  E.  S.  Roscob,  Esq., 
Barrister- ai-Law  and  Admiralty  Begistrar.    2  Vols.    Koyal  8vo. 

{In  the  press.) 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non-Con- 
tentious), (Ireland). — By  Howabd  A.  Kslbon,  Esq.,  Barrister-at- 
Law.    Demy  8vo.     1901.  12«.  6^. 

Powles  and  Oakley's  Law  and  Practice  relating  to  Probate  and 
Administration.  By  L.  D.  Powun,  Barrister-at-Law,  and  T.  W. 
H.  Oazlst,  of  the  frobate  Registry.  (Being  s  Third  Edition  of 
<<  Browne  on  Probate.")    Demy  8yo.     1892.  U.  10«. 

PROPERTY.— iSw  aUo  " Real  Pnmerfcy." 
Raleigh's  Outline  of  the  Law  of  Property.- Demy  8yo.  1890.  7«.  6d. 

Strahan's  General  View  of  the  Law  of  Property.— Third  Edition. 

By  J.  A.  Stbahak,  asasted  by  J.  Sinolaib  Baxter,  Esqrs.,  Barzis- 

tOT8-at-Law.    Demy  8to.     1901.  12«.  6^. 

**  The  student  will  not  easily  find  a  better  general  view  of  Uie  law  of  property 

than  that  which  is  contained  in  this  book.*'— -SMiciYor*'  Journal. 

**  We  know  of  no  better  book  for  the  olnnn  room.**— £a<p  TUnee. 

PUBLIC  MEETINGS.- Chambers'  Handbook  for  Publlo  Meet- 
ings.— Second  Edition.  By  Gbobob  F.  Chaxbsrs,  Esq.,  Banister- 
at-Law.    Demy  8vo.     1888.  Net,  2i.  6d, 

QUARTER  SESSIONS.— 5m  afoo<< Criminal  Law." 

Pritchard's  Quarter  Sessions. — ^The  Jnriediotion,  Practice,  and 
Frocedore  of  the  Quarter  Sessions  in  Judicial  Matters,  Criminal, 
Civil,  and  Appellate.  Second  Edition.  By  Joseph  B.  TULattexwb 
and  y.  G&AHAK  Milwabd,  Esqrs.,  Barristers-at-Law.  Demy  8yo. 
1904.  1/.  11«.  M. 

"  A  most  tuefol  and  comprehenuTe  guide  to  Quarter  Beniona  praotioe.*' — 
Law  Journal^  July  2, 1904. 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway.— By  M.  B.  DiiiLZErQTON,  Esq., 
Bairister-at-Law.    Demy  8yo.     1893.  1/.  St. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  aU 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
BBOWins,  Esq.,  one  of  His  Majesty's  Counsel,  and  Frahz  Bauoub 
Bbownb,  Esq.,  Barrister-at-Law.    Boval  8yo.     1899.  21.  2s. 

"  Contains  in  a  venr  oondae  fonn  the  whole  Law  of  ndlways."— 7^  Times. 

"  It  ifl  difficult  to  find  in  this  work  any  subjeot  in  connection  with  railwayi 
which  is  not  dealt  with."— Z^io  2ntiiM5. 

**  Praotitionen  who  require  a  oompr^ensiTe  treatise  on  railway  law  wiU  find  it 
indinpensable." — Law  Journal. 

Poweirs  Relation  of  Property  to  Tube  Railways. — ByMAUBioi 
FowsLL,  Esq.,  Barrister-at-Law.    Demy  8yo.     1903.        Net  Is.  64. 

RATES  AND  RATING.— Castle's  Law  and  Praotioeof  Ratingr- 
Fourth  Edition.  By  Edwasd  Jamsb  Oabom,  Esq.,  one  of  uIb 
Majesty's  Counsel,  &o.    Boyal  8yo.    1903.  1/.  6s. 

**  A  sore  and  safe  gaide.*'— 2^io  Magarine. 

**  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Fkof  esiloii  on 
aooount  of  its  condseness,  its  lucidity,  and  its  aoouracy."— Lots  TSmtes. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Kating  of  Collieries. — For  tiie  use  of 
Colliery  Owners,  Viewers  and  Lispectors.  By  H.  B.  "Hun 
"ELamuoov  and  Ubqttbaxi  A.  Fobbbs,  Esqrs.,  Barristers-at-Law. 
Demy  8yo.    1902.  Net,  17«.  6i. 

%•  AU  stohdard  Law  Works  are  kept  its  Sioek^mlmoetiiftmdotkirlMimgs. 
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REAL  PROPERTY. — Carson's  Real  Property  Statutes, comprismg, 
among  othexs,  the  Statutes  relatmg'  to  PreBcriptlon,  limitatioii  of 
Aotiou8,  Married  Women*  a  Property,  Payment  of  Debts  ont  of  Beal 
Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land,  Partition, 
Trustees.  Being  a  Tenth  Edition  of  Shelford's  Beal  Property 
Statutes.  By  T.  H.  CABSOif,  Esq.,  K.C.,  and  H.  B.  Boxpib,  Esq., 
Barrister-at-Ijaw.    Boval  8vo.     1902.  35«. 

**  Abtolvtely  tadispeDaabie  to  ocmftjmaeati  and  eq[iiitr  lawren." 
**  The  labours  of  the  editor  and  assistant-editor  mnst  baTe  been  immense,  and 
the  ooDsratulation^  of  both  branches  of  the  profession  on  the  produotioD  of  soch 
a  usefulwork,  so  skilfully  prepared,  are  earned  by  both  editors  and  pablishers.'*— 
Law  Sotea. 

De  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8vo.     1901.  3*.  W. 

DIgby's  History  of  the  Law  of  Real  Property.  Fifth  Editioo. 
Demy  8to.     1897.  12«.  6d. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 
3ie  Beal  Property  limitation  Acts,  1883  and  1874.— By  Jomr  M. 
LioBTWOOO,  r!sq.,  Barrister-at-Law.    Demy  8to.    1894.  16«. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Bichasd  C.  MACLA^UBiir,  Esa.,  of  Lincoln's  Lm. 
Demy  8vo.     1901.  lOf.  6d. 

Shelford's  Real  Property  Statutes.— Ft^ ''Carson." 

Smith's  Real  and  Personal  Property. — ^A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
ve^anoing.  Designed  as  a  Second  Book  for  Stadento,  and  as  a 
Digest  of  the  most  useful  learning  for  PraotitionerB.  Sixth  Edition. 
By  the  Autbob  and  J.  Tbubtbax,  LL.M.,  Bazrister-at-Law.  2  toIs. 
D6mT8TO.    1884.  2/.  2«. 

*<  A  book  which  he  (the  stodent)  may  read  OfTV  and  ow  again  wttfa  proAt  and 
pleasiire."— Low  Tim$». 

**  Will  be  f onnd  of  Toy  neat  sorlee  to  the  praotttioner."— AyUottort*  JomnuO. 
**  A  really  osefol  and  Tuvable  work  on  oar  system  of  OonTeyaadng."— I^ns 
StudmUi^  JowniaL 

Strahan.— r«i "  Property." 
R  EQ I  ST  RAT  I O  N  .—Rogers.— rtde  "  Eleotionfl.*' 
Fox  and  Smith's  Registration  Cases.    (1886—1895).    Boyal  8to. 

Mf,  net,  2L  lOt. 
Smith's   (C.    Lacey)    Registration    Cases.     Part  l.  (1895-96). 
Net,  6«.  M.    Part  IL  (1896),  5«.    Part  lit.  (1897),  4«.    Part  lY. 
(1898-9),  6*.    Part  V.  (1899-1900),  4#.     Part  VI.  (1900-1901),  is.  6d. 
Part  VIL  (1902),  4*.    Part  VIU.  (1903),  4«. 
REQUISITIONS  ON  TITLE.— Dickins.—  rufo  "Conveyancing." 
REVERSIONS.— Farrer.—Fufo  "Vendors  and Purohasera." 
RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Rivers  Pollution,  oontsining  the  Bivers  PoUntian 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Biding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chablbs  Joseph  Hawobth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).    Boyal  12mo.    1897.  6f. 

ROMAN  LAW.— Abdy  and  Walker's  institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtav  Wauebb, 
M.A.,  LL.D.    Crown  8vo.     1876.  16f. 

Abdy  and  Walker's  Commentaries  of  Qaius  and  Rules  of  Ulpian. 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Betfios 
IVofessor  of  Laws  in  ihe  University  of  Cambridge,  and  the  late 
Bbtib  Waxzxb,  M.A.,  LL.D.  New  Edition  by  Bvtam  Waxxbb. 
Crown  8vo.     1886.  16$. 

Barham's  Students'  Text-Book  of  Roman  Law. — By  C.  Nioolas 
Babham,  Esq.,  Barrister-at-Law.  Demy  12mo.  1903.  Net,  2e.6d. 
*'  This  little  work,  oonsifltinff  of  119  pages,  ia  a  ooUeotion  of  notes,  desriy  and 
■haply  expressed,  mxm  the  principal  topics  of  Boman  Law  as  they  are  stated  ia 
the  Institates  of  Gains  and  Jiutiman.  It  ia  neatly  arranged,  and  fonns  a 
complete  outline  of  the  Babjeot."'£cN0  Kotet, 

%*  Ail  etandard  Law  Works  oire  kept  in  Stoek^  in  Imo  oaif  md  cikir  Undin^t, 
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ROMAN  LAW— ^oniinmi. 
Qoodwin's  XII.  Tables.— By  Fbhdbbzok  Goomrzir,  LL.D.  London. 
Bojal  12mo.    1886.  Zt.  M. 

Greene's  Outlines  of  Roman  Law. — Gonsistmg  ohieflj  of  an 
AnalvsiA  and  Bnnunaxy  of  the  Institutes.  For  the  use  of  Students. 
By  T.  WHXTOOiCBa  Qkskke,  Banister-at-Law.  FonrUi  Edition. 
Foolsoap  8yo.    1884.  It.  6d. 

.  Qrueber's  Lex  Aqu ilia.— The  Boman  Law  of  Damage  to  Fmperty : 
heing  a  Commentary  on  the  Titie  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (iz.  2).  With  an  Introduction  to  the  Study  of  uie  Corpus 
Juris  Givilis.  ByEawzNGBXTSBKByDr.  Jur.,M.A.  8yo.  1886.  10«.6i(. 

Holland's  Institutes  of  Justinlah.—Seoond  Edition.  Extra  foap. 
8yo.     1881.  6f. 

HoMand  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.— Demy  8yo.    1881.  14«. 

Holland's  Gentilis  Alberici,  LCD.,  I.C.P.R.,  de  Jure  Belli 
Libri  Tres.— Edidit  T.  E.  Kollaxd,  LCD.  Small  4to.,  half- 
morocco.  1/.  It, 

Monro's  Digest  of  J  ustinian. — ^Translated.  By  C  H.  Monbo,  M.A. 
Vol.  I.    Royal  8vo.     1904.  Ifet,  I2t, 

Monro's  Digest  IX.  2.  Lex  Aqu  ilia.  Translated,  with  Notes,  by 
C  H.  MoNBO,  M.A.    Crown  8yo.    1898.  6«. 

Monro's  Digest  XIX.  2.  Locati  Conducti.  Translated,  with  Notes, 
by  C:  H.  MONBO,  M.A.    Crown  8yo.     1891.  6t. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C  H.  MoNBO,  M.A.    Crown  8yo.     1893.  6t. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  0.  H.  Honbo,  M.A.     Crown  8yo.    1900.    6t, 

Movie's  Imperatoris  lustiniani  Institutionum  Libri  Quattuor. — 
fourth  Edition.    Demy  8to.    1903.  16«. 

Movie's  Institutes  of  Justinian.  Translated  into  English.— Third 
Iklition.    Demy8yo.     1896.  6«. 

Poste's  Elements  of  Roman  Law. — By  Gkuus.  With  a  Translation 
and  Commentary.  Third  Edition.  By  Edwabd  Posxb,  Esq., 
Baxrister-at-Law.    Demy  8yo.    1890.  iSt. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taming  an  account  of  its  composition  and  of  the  Jurists  used  or 
refen^  to  therein.    By  H.  J.  Kobt,  M.A.    Demy  8yo.    1886.    9«. 

Roby's  Justinian's  Dige5t.*-Lib.  YII.,  Tit.  I.    De  Usufmctu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Bobt,  M.A. 

Demy  8yo.     1884.  9«. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8yo.  18«. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Anton  i  nes.— By  H.J.  Bobt,  M.A.  2yols.  Demy8yo.  1902.  iV>/,30«. 

Sohm's  Institutes  of  Roman  Law.— Second  Edition.    Demy  8yo. 

1901.  ISt. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 

the  late  Bbtajt  Walksb,  M.A.,  LL.D. 

Part  I.  Mandati  yd  Contra.  Digest  zyn.  x.  Crown  8yo.  1879.  St. 

Part  III.    De  Condictionibus.     Digest   zn.   1  and  4—7,  and 

Digest  zzn.  1—3.    Crown  8yo.     1881.  (U. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Bbtan  Walkbb,  M.A.,  LL.D.  Crown 
8yo.    1877.  6t. 

Whewell's  Qrotius  de  Jure  Belli  et  Pacis^  with  the  Notes  of  Bar- 
beyrac  and  others ;  accompanied  by  an  abridged  Translation  of  the 
Texl^  by  W.  Whbwxll,  D.D.    3  yols.    Demy  8yo.    1863.         12«. 

%*  AU  tUmdard  law  Worktamkipt  in  Stock,  in  law  caff  tmd  other  HmKt^t, 


26  STEVENS  AND  SONS,  LDCTTED, 

RULING  CASES.— Campbell's  Ruling  Cases.— Airanged,  An- 
notated, and  Edited  by  Robbbt  Campbell,  of  Linooln's  Inn,  Eeq.* 
Barruter-at-Law,  Advocate  of  the  Sootoh  Bar,  assisted  hy  other 
Members  of  the  Bar.  With  Amerioan  Notes  by  Ibyinq  Bbowmx, 
formerly  Editor  of  the  American  Reports,  and  the  Hon.  Lbonabd  A. 
JoNSB,  A.B.,  LL.B.  (Harv.).  Boyal  8yo.  1894-1902.  HalfveUum^ 
giU  top.    Complete  in  XXVI.  Volumes.    Price  for  the  set,  nei^  25/. 

\*  The  Volumes  sold  separately,  net,  each  1/.  5*. 


I, — ^Abandonment— Action. 

II.— Aotlon —Amendment. 

III.— Anolent  Light— Banker. 

iV.- Bankrupt^— Bill  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Uws. 

Yl.— Contraot 
Yll.— Conversion— Counsel. 
Vlll.-Criminal  Uw— Deed. 

IX.— Defamation  —  Dramatio  and 
Musical  Copyright 

X.— Easement— Estate. 

XI.— Estoppel— Execution. 
XII.— Executor— Indemnity. 
XIII.— Infant— Insurance. 


XIV.— Insurance—  hiterpretatlon. 

XV. — Judge— Landlord  and  Tenant 

XVI.— Larceny — Mandate. 
XVII.— Manorial  Right- Mistake. 
XVlll.— Mortgage-Negligence. 

XIX.— Negligeqce— Partnership. 
XX.— Patent 

XXI.— Payment— Purchase  for  Value 
without  Notkw. 

XXII.— Quo  Warranto— Release. 

XXIII.- Relief —Sea. 

XXIV,— Search  Warrant— Telegraph. 

XXV.— Tenant— Wilis. 
XXVI.— Table  of  Cases;  Index. 


THIS  SEBIES  FBESENTS- 

The  best  Eoglish  DecisionB  (in  fall). 

From  the  earlier  Keports  to  the  present  time, 

Grouped  under  topics  alphabetically  arranged. 

X7KDEB  EACH  TOPIC  IB  GIVEN— 

A  *^  Rule  "  of  law  deduced  from  the  oases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  cases ; 
Amerioan  notes. 

THE  OBJECT  OF  THE  SEBIES  IS- 

To  state  legal  principles  dearly, 

Qluough  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

EzTKiiCIS  FBOK  PbESS  NOTICES. 

"  A  Crdopfledia  of  law  ....  most  abl^  ezeented,  learned,  aocnrate,  deer, 
rondse ;  but  perhaps  its  diief  merit  is  that  it  impreweii  on  ua  vnat  the  praetuiDg 
EDglifih  lawyo-  la  too  apt  to  foij^-that  EDgliah  law  leaUy  is  a  body  of  pxin- 
dples."— 7%e  BriMi,  Sevitw, 

*'  One  of  the  most  ambitioiu,  and  ought  to  be,  when  it  is  complete,  one  of  tiie 
most  generally  useful  legal  works  which  the  present  century  has  pioduoed."— 
Literature. 

"  A  peif ect  storehouse  of  the  piindples  established  and  fflostrated  by  wa 
case  law  and  tixatof  the  United  States."— Xa«r  Timet. 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  Uie 
greatest  credit  on  evenrbody  coDoemed.  It  may,  indeed,  te  Mud  to  constitute, 
for  the  preseut,  the  hign-water  mark  of  the  sdence  of  book-makiog."— &i<.  Bev. 

**  A  work  of  unusual  value  aod  interest.  .  .  .  Each  leading  cue  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  lule  which  they  are  quoted 
as  establlfihiDg.  The  work  is  happy  in  conception,  and  this  first  Tolume  shows 
that  it  wUl  be  adequately  and  succef  sfuUy  carried  out."— -SWicitor**  JounaL 

"  The  English  Buling  Cases  seem  generally  to  have  been  well  and  carefully 
diosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— Z^no  Quarterlif  Jieiriew. 

**  The  Series  has  been  maintained  at  a  high  level  of  ezcellenea." — 

TJUTmea. 
%*  A  U  tiandard  Law  Workt  are  kept  in  Stock,  in  late  calf  and  other  Hndinge, 
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SALES. — Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con* 
tract  of  Sale  on  the  Legal  Bights  of  Property  and  Possession  in 
Gk>ods,  Wares,  and  MerobAndise.  By  Lord  Bliozbubn.  2nd  Edit. 
ByJ.O.  GaAHUC,Esq.,Barrister-at-Law.  BoyalSvo.  1885.     U.  It, 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage.^By 
WnuAxR.  KmiNKDT,  Esa.,  Q.C.  (now  a  Jostioe  of  the  High  Court). 
Boysl  8yo.     1891.  12«. 

SHERIFF  LAW.— Mather's  Compendium  of  SherifT  and  Execu- 
tion Law.  Second  Edition.  By  Phujp  E.  2iLlthkb,  {Solicitor  and 
Notary,  formerly  Under-Sherifi  of  Newcastle-on-Tyne.  Koyal  8vo. 
1903.  U.  10«. 

"We  think  that  this  book  will  be  of  very  great  aaaistanoe  to  any  ppnooa  who 
may  flU  the  pomtiouB  of  high  sheriff  and  undavsheriff  from  this  time  forth.  The 
whole  of  the  iMal  profenion  will  derive  great  advantage  from  having  this 
voltmie  to  oonfliut." — Law  Timea, 

"  The  sabjeot  is  one  of  great  practical  importance,  and  thin  edition  will  be 
moet  valuable  in  the  office  of  shenfls  and  solidton."— Loicr  Journal, 

SHIPPING.— Carver.— Fi<ft»  ''Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  .the  end  of  1897. — By  Axoiitald 
Or.  Mabsdxn,  Esq.,  Barrister- at- Law,  Author  of  *'The  Law  of 
Collisions  at  Sea."    Boyal  8yo.     1899.  i;.  10«. 

Pu  I  ling's  Merchant  Shipping  Act,  1894. — With  Introdnotion, 
Notes,  and  Lidex.  By  Alezabtdeb  Puujno,  Esq.,  Barrister-at- 
Law.    Boyal  8vo.     1894.  Net,  6t. 

Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Aot,  1894 
(67  &  68  Viot.  0.  60).  With  Introdaotion,  Notes,  TaUee,  Boles, 
Orders,  Forms,  and  a  Full  Index. — By  Alexahdxb  Fullino,  Esq., 
Bairister-at-Law.    Boyal  8yo.    1894.  Net,  It,  6d. 

Temperley|s  Merchant  Shipping  Act,  1894  (57  &  58' Vict 
c.  oO).  With  an  Litrodnction ;  Notes,  inoluding  all  Oases  decided 
nnder  the  former  enactments  consolidated  in  this  Act ;  a  OomparatlTe 
Tahle  of  Sections  of  the  Former  and  Prosent  Acts ;  an  Appendix  of 
Bnles,  Begulations,  Forms,  etc.,  and  a  Copious  Index. — ^£y  Bobsbt 
Teicpkblxt,  Esq.,  Barrister-at-Law.    Boyal  8to.     1896.  1/.  6t, 

*'  A  fall,  complete,  and  moet  eatiafaotoiy  work.'*— Low  Quarterly  Bariem. 

«A  monmnent  of  wdl-direoted  ioduktzy  aad  knowledge  diieoted  to  the 
elucidation  of  the  most  oomprehenave  and  eomplioated  Act."— Law  JoumaL 

SLANDER.— 0dRer8.—F«i^  « lihel and  Shmder." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statates 
ana  Bnles,  the  Colonial  Attomies  Belief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Bight  to  Admission  to  the  Coumiee, 
to  which  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  GoBDBBT,  Esq.,  Barrister-at-Law.    Demy  8yo.    1899.         1/.  1«. 

"  Hie  leading  authoritjr  oa  the  law  relating  to  ■olioiton."— iwno  JowmaL 

**  A  complete  compendium  of  the  law."— Law  Timea. 

**  Thoroughly  up  to  date  in  every  respect."— Z^no  QuarUrly  Bmxew, 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Bight  Hon.  Shr  Edwabd  Fbt. 
Fourth  Edition.    By  W.  D.  Bi.WLiN8,  Esq.,  KC.    Boyal  870. 

1903.  1/.  16«. 

*'  The  leading  aathority  on  ita  suhjeot."— Zatr  JoumaL 

"  We  think  we  may  say,  aa  a  remit  of  our  investigation  of  this  edition,  that 
no  paine  have  been  spared  by  Mr.  Bawlins  to  incorporate  all  the  new  matter 
which  has  arisen  dtning  the  ten  vears  which  have  elapsed  since  the  issue  of  the 
third  edition,  and  that  ne  has  added  it  with  accuracy  and  JisAtD»n,"—SolicUof»* 
Journal, 

**  Mr.  BawUna  has  acquitted  himself  of  his  respansible  task  with  signal 
abmty.»-Laio  Timu. 

\*  AU  ttandardLaw  WitrJtt  are  kept  in  Sioek,  in  law  edlf  and  other  hindingt. 
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STAMP  LAWS.— Highmore's  Stamp  Laws.— Being:  the  Stamp  Aoti 
of  1891  :  irith  the  Acts  amending  and  ezteudiiig  the  name,  in- 
olnding  the  Finanoe  Act,  1902,  together  with  other  Acta  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Canes ;  also  an 
Introdnction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  KatbanizIj 
J08XFH  HiOHXOBB,  Assistant-Solicitor  of  the  Inland  Bereuue.  Demy 
8to.    1902.  10t.6J. 

"  The  recognised  work  on  the  subject."— Zaw  Qvarterl^  Beview. 

**'ib,  Higbmore  baa  inroiporated  in  the  new  f  dition  of  thia  work  the  Iffrialatiaii 
of  the  Uat  three  years,  so  far  aa  it  a£Fef  ta  the  Stamp  Laws,  indudinir  the  Finanoe 
Act,  1908.  He  has  revised  the  text,  added  the  new  authorities,  and  increaaed  the 
notes  upon  departmental  practice,  a  subject  which  he  is  peculiariy  qualified 
to  dismss.  This  edition,  like  the  f  onner  one.  will  be  found  of  the  greatest  use  by 
soUdtors,  ofScers  of  oompitnies.  and  men  of  bnidnesa." — Late  Journal, 

'*A  Tery  comprdiensive  volume,  fulfilling  erery  requirement.  .  .  .  The 
▼ariona  notea  to  the  sections  of  the  seTeral  Acts  inourr orated  in  the  Tolume  are 
fully  and  accurately  set  out,  the  points  of  the  decided  cases  dearly  expreastd, 
and  the  effect  and  object  of  the  enactment  indicated ;  and  what  must  be  of 
especial  yalue  to  the  fvactitiriner,  the  practice  at  Somerset  Houae  with  regard 
to  all  matters  coming  before  that  institution  is  stated." — JugHcrof  As  Paoet, 

•«lfr.  Highmore'B  *  Stamp  Laws'  leavea  nothing  undone."— TJU  Civilian, 

STATUTES,  and  vid$  <<  Acts  of  Parliament." 
Chitty's  Statutes.— The  Statutes  of  Practical  Utility,  from  the 
earnest  times  to  1894,  with  Supplemental  Volimie  to  1901  indnsiye. 
Arranged  in  Alphabetical  and  Ohronologfical  Order;  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lm.T,  Esq.,  Barrister-at-Law. 
Boyal  Syo.   CompUtt  with  Index.  In  14  Volumse.  1894-1902.  15/.  Ifit. 

•9*  The  Supplementary  Volume,  1895  to  1901.    Consolidated 
with  Index.    By  J.  M.  Lelt,  Esq.    May  he  had  separately. 

2/.  2«. 
"To  those  who  aheady  poascsa  *C!hitty'a  Btatotea'  thia  new  Tolume  is 
indispensable."— /.ov  Notes. 

The  Annual  Supplements.  Separately :— 1895, 5«.  1896, 10#. 
1897,  5«.  1898,  7«.6</.  1899,7«.6<i.  1900,  7*.  61/.  1901,7f.6<i. 
1902,  7f.  ed.     1903,  Is.  6d.     1904,  7«.  ed. 

**  It  ii  a  book  whieh  no  publie  library  should  bo  without." — 
Spsetator. 

•*  A  work  of  permaaont  Talno  to  the  praetising  lawyor." — SoiicHars* 
Journal, 

.  ''The  profosiion  will  feel  grateful  both  to  tho  editor  and  the 
pablishers  of  a  work  whieh  \iill  be  found  of  tho  highest  Talno." — 
Zaw  Journal. 

**  A  legal  work  of  the  very  highest  importaneo.  .  .  .  Tew  besides 
lawyers  will,  we  snipeot,  realise  the  amonnt  of  work  whieh  snoh  an 
nndertakisg  invoWes  to  the  editor,  who  appears  to  have  spared  no 
pains  to  give  a  clear,  orderly,  and  methodieal  eharaoter  to  the  eom- 
pilation." — Daify  Newt. 

*'  This  eoUsction  has  fUflUed  a  pnrpose  of  nseftilnesB  only  to  be 
nnderstood  by  thoie  who  are  acquainted  with  the  amanng  eom- 
plezity  of  English  itatnte  law,  with  its  bewildering  ineohorenee 
and  painfal  heterogeneity."— Pa^  MdU  Oaxette. 

**  Indispensable  in  the  library  of  every  lawyer." — Saturday  Mevitw. 

•*  To  all  concerned  with  the  laws  of  England.  Chitty's  Statutes  of 
Practioal  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Law  Times, 

<'It  is  apparently  the  belief  of  some  pepnlar  novelists  that 
lawyers  in  their  difficnlties  still  uniformly  consnlt  dsily  Coke  upon 
Littleton  and  Blackstone.  Those  who  know  better  are  aware  that 
the  lawyer's  Bible  is  the  <  Statutes  of  Practical  Utility  '—that  they 
are  his  working  tools,  even  more  than  accredited  text-books  or 
*  anthorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  *  Statutes  of  Practical  Utility'  at  his  elbow  on  the 
beach  he  was  apprehensive  of  no  diflHonlties  which  might  arise." — 
The  Times. 

%*  AU stemdaird Law  Workearekept  in  Stock,  in  Unc caff  md other  bindinft. 
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STATUTE    LAW.— Wilberforce  on  Statute  Law.    The  PrinoipleB 

■  whioh-  gt>vem  the  Constrnction  and  Operation  of  Statutes.    By  E. 

WzcBEBTOBOB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.        18«. 

STOCK  EXCHANQE.— Schwabe  and  Branson's  Treatise  on 
the  Laws  of  the  Stock  Exchange. — B/  Walteb  S.  Sohwabb 
and  G.  A.  H.  Bbanbon,  Esqrs.,  Barristers-at-Law.  Demj  Svo. 
1905.  12«.  6d. 

SUCCESSION.— Holdsworth  and  Vickers'  Law  of  Successioni 
Testamentary  and  Intestate.    Dem7  8yo.    1899.  lOs.  6d. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
1843-1899}  Including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
IfAnwAifAiaA^  Esq.,  a  Mtister  of  the  Supreme  Court,  and  Ralpr 
Netzlls,  Esq.,  Banister-at-Law.    Demy  8yo.    1901.  1/.  6i, 

TAXPAYERS'QUIDES.—  Fi<«f  "House,"  "Inoome,"  ft  "Land Tax." 

THEATRES  AND  MUSIC  HALLS.— Qear/s  Law  of  Theatres 
and  Muslo  Halls,  including  Contracts  and  Precedents  of 
Contracts.— By  W.  N.  M.  Gbajit,  J.P.  With  Historioal  Introduc- 
tion. By  Jamju  Wzllxaxs,  Esqrs.,  Barristers-at-Law.  8yo. 
1886.  6f. 

TITLE.-nlackson  and  Qosset— Fki^  "Inyestigationof  Title." 

TORTS. — Addison  on  Torts.— A  Treatise  on  the  Law  of  Torts ;  or 
Wrongs  and  their  Bemedies.  Seventh  Edition.  By  HoaiOB 
SiOTH,  Esq.,  Benoher  of  the  Inner  Temple,  Metropolitan  Magis- 
irate,  and  A.  P.  Pbboival  Kbep,  Esq.,  Barristor-at-Law.  Royal  8yo. 
1898.  1/.  18«. 

"  As  an  szhauattTa  digest  of  all  the  oaaes  whioh  an  likely  to  be  dted  in 
praetioa  it  standi  withont  a  iiralJ*—Law  Journal. 

**Am  now  presented,  this  Talnable  treatlN  must  proTe  highly  aeeeptaUe  to 
Judgea  and  the  profeaaion."~Law  Tbiua. 

**  An  iadispenaahle  addition  to  erery  lawyer's  libFHry."'-£<N»  Jfa^fidm. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Noses.  Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Bazrister-at-Law.  Boyal  8yo. 
1884.  1/.  It. 

Biffetow's  Law  of  Torts.— By-  Hbltzlle  M.  Bioelow,  Ph.D. 
Harvard.    Second  Edition.    Demy  8vo.     1903.  12«.6^. 

Innes'  Principles  of  the  Law  of  Torts. — By  L.  0.  Ihvbb,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  *'  A  Digest  of 
the  Law  of  Basements.**    Demy  Svo.    1891.  lOf.  6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 
Torts. — By  G.  S.  Kennt,  LL.D.,  Bairister-at-Law.  Demy  8vo. 
1904.  Net,  12«.  6d. 

Pollock's  Law  of  Torts  t  a  Treatise  on  the  Principles  of  Obligationa 
arising  from  C^yil  Wrongs  in  the  Common  Law.  Seyenth  £lition. 
By  Sir  FBBDSBiax  Pollook,  Bart.,  Bazxister-at-Law.  Author  of 
"Prindples  of  Contcaot,"  «  A  Digest  of  the  Law  of  Partnership," 
Ac.    Demy  8vo.     1904.  1/.  6«. 

*' Ooodee,  logically  azxaaged,  and  aoeiinite.'*—Irfm  3Wi«. 
**  Inoompaiably  the  best  work  that  has  been  written  on  the  subjeet."— 
^torotut€t 

*' A  book  which  is  well  worthT  to  stand  beeida  the  oompaaion  TQlome  on 
'Oontraoti.'  Unlike  eo  many  lawoooks,  especially  on  this  sabjeot,  it  ie  no  mars 
digest  of  cases,  bat  bean  toe  impreiaof  the  mind  of  the  wxiter  fro^i  beginning 
to  end." — Law  Jtmmal. 

"  ^e  work  is  one  *  professing  to  select  rather  than  to  collect  anthorities,'  but 
the  leading  cases  on  each  branch  of  the  subject  will  be  found  ably  dealt  with. 
A  work  bearing  ICr.  Pollock's  name  reouires  no  recommendation,  if  it  did,  we 
ooold  heartily  recommend  this  able,  thoughtful,  and  valuable  book  ....  as  a 
yexj  successful  and  instructive  attempt  to  seek  out  and  exjwund  the  principles 
of  duty  and  liability  underlying  a  oraneh  of  the  law  in  which  the  Scottish 
and  ^™g^<**»  systems  do  not  materially  diifer.*'-^/9»r»a^  o/  JarityrutUmee, 

%*  AU  BUmimrd  Law  Wvrki  mr$  k^pt  in  Stocky  in  law  cdif  and  other  kmdin0$. 
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TO  RTS— MM/tMMef. 

RadclifFe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts.— By  Fbanois  R.  Y.  Raocupfe,  Eaq.,  K.C.,  and 
J.C.MzLBS,£sq.,Ba]Tister-st-Law.  DemySvo.   1904.  Net,  129. 6d, 

TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matten  ooxmected  therewith,  indading  a 
chapter  on  Goodwill ;  the  Fbtents,  Designs  .and  Trade  Marks  Acta, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereonder; 
with  Fonns  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Ehiactments;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lbwib  Boyd  SKBianiv,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baxbd  Hsumra,  Esq., 
Banister-at-Law.    !Ro^  8to.    1899.  12.  lOt. 

**  Standi  wloDB  m  an  auUunity  upon  the  law  of  trade-mazki  and  tfaofr  regia- 
tsation." — Law  JownaL 

**  It  is  rarely  we  oome  aeroaa  a  hKwbook  whioh  embodiea  the  nenlti  of  fean 
of  careful  inTeragatioa  and  praetioal  ezperienoe  in  a  bitanch  of  Uw,  or  that 
oan  be  onhMitatingiT  appealed  to  aa  a  standard  anthoritf  .  This  is  what  can  be 
said  of  Hr.  Sebaatian'B  book."-&>IMfor«'  Jownal, 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 


Kingdom,  India,  the  Colonies,  and  the  United  States  of 
ByLswnBoTDSicBijniijr, Esq., Barrister-at-Law.  8yo.  1879.  1^1«. 

'^  Win  be  of  TeiT  gnat  Taloe  to  aU  pimetitionen  who  hate  to  adTise  on  mattart 
connected  with  trade  marks."~&)«ettor«'  /owiurf. 

TRAMWAYS.— Robertson's  l-aw  of  Tramways  and  Light  Rail- 
ways in  Qreat  Britain  (3rd  Edition  of  Sutton's  '<  Tramwar  Acts 
of  the  United  Kingdom  ") :  comprising  the  Statutes  relating  to  'Tram- 
ways and  Light  Railways  in  En^and  and  Scotland,  with  full 
Notes ;  the  Tramways  and  light  Railways  Rules ;  the  Riegulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Standiug  Orders  of  Parliament ;  the  General  Orders  under  the 
Priyato  Xegislation  Ptocedure  (Scothmd)  Act,  1899:  and  Disser- 
tations on  Locus  Standi  and  Rating,  dj  GEOBaa  S.  Robxbison, 
M.A.,  Esq.,  Barrister-at-Law.    Ro^  870.    1903.  1/.  6t. 

**  A  very  complete  work.  .  .  .  The  main  Acts  are  annotated  with  care,  and, 
so  far  as  we  oan  judge,  with  accuracy.  .  .  .  The  book  is  well  indexed."— 
SoUcUors'  Journal. 

TRANSVAAL— Tiie  Statute  Law  of  the  Transvaal.  Tnmalatedi 
Royal  8to.    1901.  21.  2s. 

Transvaal  Proclamations,  1900^1902.   Revised.   1904.  8yo.    26#. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Acts,  including  a 
Gkdde  for  Trustees  to  Investments.  By  Axtbjjr  Lsb  Elxib,  Esq., 
Barrister-at-Law.  Sixth  Edition.  ByL.W.BTBirx,  Esq.,  Barrister- 
at-Law.    Roy.  12mo.     1903.  St. 

Qodefroi's  Law  Relating  to  Trusts  and  Trustees.— Second  Edit. 
By  HsNBT  Gk)DEFBOX,  of  Lincoln's  Lm,  Esq.,  Barrister-at-Law. 
Royal  8vo.    1891.  1/.  12i. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur« 
chasers. — ^A  Treatise  on  the  Law  and  Practice  relating  toVendon 
and  Purchasers  of  Real  Estate.  By  the  ]ate  J.  HsxntT  Dabt,  Esq. 
Seventh  Edition.  By  Benjavin  L.  Cheebt,  one  of  the  Editors  of 
*'  Prideaux's  Precedents  in  Conveyancing,"  G.  E.  Ttebeix,  Abthub 
DioKSOir  and  Isaac  MAwmALT.,  assisted  hy  L.  H.  ELFHnraroins,  Esqrs., 
Bazristers-at-Law.  2  vols.  Royal  8yo.  1906.  (Nearly  ready.)    3/.  16#r 

%*  AU  ttandard  Law  Wark$  are  kept  in  Stocky  in  law  ealf  and  other  bwdie^e. 
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Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c. ;  with  exhaustive  Foofcnotes,  latroductory 
Chapters,  and  Appendices. — By  Fbkdebiok  Edwabd  Fxrrssl,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  16«. 

"  Mr.  Fkrrer  has  writtea  a  rare  thini;— a  new  book  which  will  be  of  re%l  yalae 
in  a  oonvefanoer's  library.  .  .  .  We  Tenture  to  predict  that  thU  book  will  be 
popular." — Lato  Journal. 

"The  work,  while  soflSciently  elementary  to  be  of  extreme  nae  to  students  and 
young  pniotitionera,  will  also  be  very  servioeable  to  the  more  ezperienoed.  The 
notes  are  essentially  practical  and  are  evidently  largely  derived  from  experience, 
and  the  forms  are  adapted  to  reoent  decisions.  Mr.  Farrer's  book  strikes  a  new. 
vein«  and  deserves— and  will  no  doubt  secure— the  support  of  the  profession."— 
Lout  Timu, 

'  Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land.— Second  Edition.  By  W.  L.  Haoon,  Esq., 
Barrister-at-Law.    Demy  8yo.    1893.  10«.  6d. 

Webster's  Law  Relatlngto  Particulars  and  Conditions  of  Sale 
on  a  Sale  of  Land.— -With  Appendix  of  Forms.  Second  Edition. 
ByW.F.WEBSTBB,  Esq.,  Barrister-at-Law.  Roy.  Svo.  1896.  U.5t. 

I  Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts. 

Being  a  Supplement  to  above.    Royal  8vo.     1899.  Nttf  2s, 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Sorvey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
DouaLAB  Owxir,  Esq.,  ^azrister-at-Law.    Demy  8vo.   18S9.    1/.  U, 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  DonaLAS  OwsN,  Esq.,  Bar- 
xister-at-Law.    Demy  8vo.     1898.  Net,  2«. 

WATER.— Bartle/s  Metropolis  Water  Act,  1902,  together  with  the 
Circulars,  Notices  and  Oraers  issued  by  the  Local  Government  Board 
and  the  Court  of  Arbitration  in  relation  thereto.  By  Douolas  C. 
Babtlbt,  Esq.,  Barrister-at-Law,  Author  of  Adulteration  of  Food." 
Royal  12mo.     1903.  6«. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 
Sixth  Edition.  By  H.  S.  Tkbobald,  Esq.,  one  of  His  Majesty's 
Counsel.    Royal  8vo.     1905.  1/.  15#. 

**  OompraheDsive  thouffh  easy  to  use,  and  we  advise  all  oonve/anoers  to  get  a 
eop7  of  it  without  loss  of  time/'— Law  Journal, 

**  Of  great  ability  and  value.  It  bean  (m  every  page  traoes  of  oare  and  soimd 
Judgment." — SolicUon^  Journal, 

**  The  work  is,  in  our  opinion,  an  excellent  one,  and  nf  yery  great  value,  not 
only  as  a  work  of  reference,  but  also  for  those  who  can  afford  to  give  special  time  to 
the  Ptudy  of  the  subject  with  whinh  it  deals."— La«9  Student**  Journal, 

Weaver's  Precedents  of  Wills. — ^A  Collection  of  Concise  Precedents 
of  Wills,  with  Litroduction  and  Notes.  Second  Edition.  By 
CKAXtLBBWs^YBB,  B. A.,  Solicitor.    Demy  8vo.     1904.  5», 

**  The  notes,  like  the  forms,  are  clear  and,  so  far  as  we  have  tested  them,  aoou- 
rate,  and  the  book  cannot  fail  to  be  of  service  to  the  young  practitioner."— 
Law  Time*. 

Wl N  Dl  NQ  U  P.— Palmer's.— Fuftf  "  Company  Law." 
WORKMEN'S  COMPENSATION.— Fufo  "Employers'  LiaHHty." 

Robertson  and  Q {egg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.    Royal  8yo.    1902.  ^et^  lOa. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  Into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' Officers.  With 
an  Introduction.  By  Waltbb  Mxtbtov,  Solicitor  to  the  Board  of 
Trade.    Demy8T0.    1884.  11,4$. 

WRONGS.— Addison,  Ball,  Bigelow,  Pollock.— Fufi  <<  Torts.' 


ff 


BTBVENS  AND  SONS,  Lo.,  119  ft  120,  CHANCBBY  LANE,  LONDON. 


PREPARINQ  FOR  PUBLICATION. 

Archbold's  Pleading,  Evidence  and  Practice  in  Criminal  Cases.— 
With  the  Statutes,  Precedents  of  Indictments,  ftc.  Twenty-third 
Edition.  (In  the  prest.) 

Brickdale  and  Sheldon's  Land  Transfer  Acts.— By  C.  Fobieboux 
Bbiosiulb,  Registrar  at  the  Land  Be^tiy,  and  W.  R.  Sheldon, 
Esqrs.,  Barristers -at-Law.    Second  Edition.  {Nearly  ready!) 

Buree's  Colonial  Law;  Commentaries  on  Colonial  and  Foreip^n 
Law  generally  and  in  their  Conflict  with  each  other  and  with 
the  Law  of  E  nglan d .—A  new  Edition .  By  A .  Wood  Rentok,  Esq. , 
Puisne  Judge,  Mauritius,  and  G.  G.  Phiijldcobb,  Esq.,  Barrister- 
at-Law.  (In  preparation,) 

Carver's  Treatise  on  the  Law  relating  to  the  Carriage  of  Goods 
by  Sea. — ^Fourth  Edition.  By  Thoicas  Gilbbbt  Cabvxb,  Esq., 
K.C.    Royal  8yo.  (In  the  preu,) 

Cripps*  Treatise  on  the  Principles  of  the  Law  of  Compensation. — 
Fifth  Edition.    By  C.  A.  Obipps,  Esq.,  K.C.  (In  the  prew.) 

Dart's  Vendors  and  Purchasers.— Seventh  Edition.  By  Benjamin L. 
Ohsuit,  one  of  the  Editors  of  ''Prideaux*s  Precedents  in  Convey- 
ancing/* G.  E.  Ttbbeix,  Abtetjb  Dickson  and  Isaa.0  TtfAUHHALL, 
assisted  by  L.  H.  Elfeinbtone,  Esqrs.,  Barristers-at-Law. 

(Nearly  ready.) 

Deans'  Students'  Legal  History.— Second  Edition.  By  R.  Stob&t 
Deans,  Esq.,  Bamster-at-Law.  (In preparation.) 

DIcey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— Second  Edition.  By  A.  Y.  Digbt,  Esq.,  E.G., 
B.C.L.  (In  preparation.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  in  the  English  Courts. — ^With  extracts  from  the 
Judjgfments.  By  W.  A.  G.  Woods  and  J.  Ritohie,  Esqrs. ,  Bairisters- 
at-LAW.  (In  the  prene.) 

Engl  ish  Reports.— A  complete  Re-issue  of  all  the  Decisions  prior  to  1866 
in  about  160  Volumes.    Fourth  Series.    Rolls  Court.    (In  the  press.) 

\*  Full  prospectus  on  application. 

Hall's  Law  relating  to  Children. — Second  Edition.  By  W.  Olasjoe 
Hall,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Heywood  and  Massey's  Lunacy  Practice.— Second  Edition.  By 
Abthub  Hetwood  and  Abnold  Masset,  Solicitors.        (In  the  press.) 

Macdonell's  Law  of  Master  and  Servant. — Second  Edition.  By  Sir 
John  HagdoneUi,  LL.D.,  G.B.,  a  Master  of  tlie  Supreme  Court,  and 
Edwaed  a.  MrtOEELL Innes,  Esq.,  Barrister-at-Law.  (In preparation.) 

Odgers  on  Libel  and  Slander. — Fourth  Edition.  By  W.  Blaxb 
Odgkbs,  LL.D.,  one  of  His  Majesty's  Counsel,  and  J.  Bboxlet 
Eajoss,  Esq.,  Barrister-at-Law.  (Nearly  ready.) 

Reports  of  Prize  Cases  determined  in  the  High  Court  of  Admiralty, 
before  the  Lords  Commissioners  of  Appeal  in  Prize  Causes, 
and  before  the  Judicial  Committee  of  the  Privy  Council,  from 
1759  to  1858.— From  the  Reporto  of  Burrell,  Hay  &  Marriott, 
C.  Robinson,  Edwards,  Acton,  Dodson,  Spinks  and  Moore.  Edited 
by  E.  8.  RosooE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 

(In  the  press.) 

Ridges'  Constitutional  Law  of  England.— By  E.  Wavell  Ridges, 
Esq. ,  Barrister-at-Law.  (In  the  press.) 

Smith's  Manual  of  Common  Law.— For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  Twelfth  Edition.  By  C.  Sfublino,  Esq.,  Barrister- 
at-Law.  (Nearly  ready.) 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— Second 
Edition.    By  Wic.  Wills,  Esq. ,  Barrister-at-Law.     (In  preparation.) 
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Palmra'*  Company  Precedents. — For  use  in  relation  to 

Compazucfl  subject  to  the  Ckjinpanies  Acts. 
PabtI.:  OEirgRAL  FOBMS.    £iffhth  Edition.    By  F.  B.  PALMEB,  BairiBter-st-Law, 

aasiBted  by  the  Hon.  C.  MACNAGHTEN,  K.O.,  and  FRANK  EVANS,  Bairirter-at- 

Law.    Boyal^vo.    1902.    Price  ^i^.  eloth, 
Pakp  II. :  WIHDDro-TTP  rORMB  KSL  TnAXJTKnL   aVtn/A  Edition.    By  F.  B.  PALMEB, 

aaostedbyFKANKEVA^S.B&rruten-at-Law.    BoyalSw.    1904.    Frioe  229.  ehth. 
Pabt  m.:    DBMBHTURK8  AHP  PEBEITTURE  BTOOK.      Hinth    Edition.      By   F.    B. 

PALMEB,  Barrister-ftt- Law.    Moyal^oo,    1903.    Price  2^.  cloth. 

Robertson's  Law  of  Tramways  and  light  Railways  in 

Great  Britain  (3rd  Edition  of  Sutton's  "Tramway  Acts  of  the  United  Kingdom"). 
Bv  GEORGE  STUABT  ROBERTSON,  Bairister-at-Law.  BoyeU%vo.  1908.  Price 
26f .  cloth. 

Hart's  Law  relating  to  Auctioneers,  House  Agents  and 

Valuers,  and  to  Commisaion.— By  HEBER  HART.  LL.D.,  Barrister-at-Law.  Second 
Edition.    Demy^vo.     1903.    Price  lbs.  cloth. 

Innes'  Digest  of  the  Law  of  Easements. — Seventh  Edition. 

By  L.  C.  INNES,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court  of  Judica- 
tive, Madras.    Royal  Vimo.    1903.    Price  Is.  6d.  cloth. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Third  Edition.  By  HENRY  WARBURTON,  Barriater-at- 
Law.  (Founded  on  "  Shirley's  Leading  Cases.")  Demy^vo.  1903.  Price  12«.  M.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— With  Notes.  Seventh  Edition.  By  RICHARD  WATSON,  Batrister-at-Law. 
Demy  %vo.    1904.    Price  16».  cloth. 

Pollock's  Law  of  Torts :    a  Treatise  on  the  PrinciiJes  of 

Obliprutions  arising  from  Civil  Wrongs  in  the  Common  Law  Seventh  Edition.  By 
Sir  FRE«  »EUICK  POLLOCK,  Bart.,  Barrister-at-Law.  Author  of  "  Principles  of 
Contract," ''A  Digest  of  the  JLaw  of  Partnership,"  &c.  BemySvo.  1904.  Pt-ice  25s.  el. 

Pollock's    Expansion    of    the    Common    Law. — By    Sir 

FREDERICK  POLLOCK,  Bart.,  Barriflter-at-Law.  Demy  Svo.    1904.   Price  6s.  el. 

Odgers'  Principles  of  Procedure,  Pleading  and  Practice  in 

Civil  Actions  in  the  High  Court  of  Justice.  Pi/th  Edit.  By  W.  BLAKE  ODGERS. 
LL  D..  K.C.,  Recorder  of  Plymouth,  Author  of  *'  A  Digest  of  the  Law  of  label  and 
Slander."     Demy  Svo.     1903.     Price  12«.  6d.  cloth. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  Engli'sh,  Scotch  and  Roman  Law.  Pli>urth  Edition.  By 
JOSEPH  E.  MORRIS,  Barrister-at-Law.    Fcap.  Hvo.    1905.    Price  6s.  6d.  cloth. 

Smith's  Manual  of  Common  Law. — For  Practitioners  and 

Students.  Comptieiug  the  Fuudamental  Principlea,  with  useful  Practical  Rules  and 
Decisions.  Twelfth  Edition.  By  C.  SPUKLraG,  Bairister-at-Law.  Demy  8ro. 
1905.     Price  16«.  elofh. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise 

Precedents  of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By  CHARLES 
WEAVER,  B.A.,  Solicitor.    Detny  Svo.    1904.    Priced,  cloth. 

Harris'  Hints  on  Advocacy — Conduct  of  Cases,  Civil  and 

Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross-examining  them,  &o.,  &c. 
Twelfth  Edit.  By  RICHARD  HARRIS,  K.C.  Hoyal  V2mo.  1903.  Price  Is.  6d.  cloth. 

Roscoe's  Admiralty  Practice. — Third  Edition.     By  E.  S. 

ROSCOE,  Assistant  Registrar,  Admiralty  Court,  and  T.  LAMBERT  HEARS, 
Barristers-at-Law.    Demy  8ro.     1903.     Price  2bs.  cloth. 

Hamilton's  Concise  Treatise  on  the  Law  of  Covenants. — 

Second  Edition.  By  G.  BALDWIN  HAMILTON,  Barrister-at-Law.  Demy  Sso. 
1904.     Price  10*.  6/.  cloth. 
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3  6105  044  780  580 

THE  twutisn  kcPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE-JSSUB  of  ALL  THE  DECISIONS 
prior  to  1866  in  alfout  ISO  volumes. 

rilHE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
-^  English  Beports  up  to  the  commencement  of  the  Law  Reports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
1 1  YolumeS)  the  Privy  Council  Series  in  9  Volumes,  and  the  Chancery 
Series  in  27  Volumes,  are  now  ready,  and  the  Rolls  Court  Series  is  in 
course  of  publication. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 

a  particular  case  may  haye  been  oyerruled,  or  disting^uished,  and 

a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

be  found.  -,        ....      ^         .^ 

Oonsultative  Committee: 

The  Right  Hon.  Thb  Earl  of  Halsbttby,  Lord  Chancellor; 
The  Right  Hon.  Lobd  Alyebstone,  G.  O.H.Q.,  LonLObief  Jastioeof  Thiglmid ; 
The  Right  Hon.  Sm  Riohabd  Heitk  Collins,  Master  of  the  Rolls ; 
Sir  R.  B.  FiNLAT,  K.C.,  M.P.,  Attorney-General. 


NOW  ISSX7ED. 
HOUSE   OF  LORDS    (1694    to    1866),    complete 
11  vols,  royal  8vo.      Price  net,  half  bound,  £22. 


in 


PRIVY  COUNCIL  (including  Indian  Appeals)  (1809  to 
1872),  complete  in  9  vols.    Price  net,  half  bound, 

£13  :  10s. 
CHANCERY  (Including   Collateral  Reports)  (1557  to 
1866),  complete  in  27  vols.    Price  net,  half  bound, 

£40 :  10s. 

IPI^'NOW  PUBLISHINa. 

ROLLS    COURT    (1829  to   1866),   cotnplete  in  about 
7  vols.    Price  per  volume  net,  half  bound,  30s. 

The  Volumes  are  not  sold  separately. 


FuU  particulars  ant  on  application  to 

Stevens  &  Sons,  Ld.,  119  di  120,  Chancery  Lane,  London. 


•••  A  largt  itotk  */ Se«oiui-hand  Late  SiporU  mti  Ttxt-btoki  «ii  Salt. 

(    4    ) 


